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THE 


PREFACE 

OF 

Mr.  PLOWDEN. 


Edmund  Plowden,  td  the  Students  of  the  Com- 
mon Law  of  England,  and  especially  to  his 
Companions  of  the  Middle-Temple,  wisheth  en-^ 
crease  of  Learning. 

Tl/'HEN  I  first  entered  upon  the  Study  of  the  Law;  (which 
was  in  the  twentieth  Year  of  my  Age,  and  in  the 
thirtieth  Year  of  the  Beign  of  the  late  King  Henry  the 
Eighth  of  famous  Memory)   I  resolved  upon  two  Things^ 
which  I  then  purposed  earnestly  to  pursue.     The  first  was, 
to  be  present  at,   and   to  giVe  diligent  Attention  to,  thd 
Debates  of  Questions  in  Law,  and  particularly  to  the  Ajgu-^ 
ments  of  those  who  were  Men  of  the  gpreatest  Note  and 
Reputation  for  Learning.     The  second  was,  to  commit  to 
Writing  what  I  heard,  and  the  Judgment  thereupon,  which 
seemed  to  me  to  be  much  better  than  to  rely  upon  treacherous 
Memory  which  often  deceives  its  Master.     These  two  Re- 
solutions I  pursued  efiectually  by  a  constant  Attendance  at 
Moots  and  Lectures,  and  at  all  Places  in  Court  and  Chan-, 
eery,  to  which  I  mi^ht  have  Access,  where  Matters  of  Law 
were  argued   and   debated.      And  finding  that  I  reaped 
much  Profit  and  Instruction  by  this  Practice,  I  became  at 
last  disposed  to  report  the  Arguments  and  Judgments  made 
and  given  in  the  King^s  Courts  upon  Demurrers  in  Law^ 
as  alK>unding  more  copiously  with  Matter  of  Improvement^ 
and  being  more  capable  of  perfecting  the  Judgment,  than 
Arguments  on  other  Occasions.     Upon  this  I  undertook- 
first  one  Case  and  then  another,  by  which  Means  I  at  last 
collected  a  good  Volume.     And  this  Work  I   originally 
entered  upon  with  a  View  to  my  own  private  Instruction 
only,  without  the  least  Thought  or  Intention  of  letting  it 
appear  in  Print.     But  when  upon  the  Solicitation  of  some 
of  the  Judges  and  other  grave   and  learned  Men,  I  had 
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Till  PREFACE-- 

all  summary  Reports^  And  I  protest  before  God,  that 
I  have  not  of  Purpose  or'  Malice  disgraced  any  Man  in 
these  Reports.  And  because  some  of  the  Cases  here  re- 
ported hung"  in  Ar^ment  eight,  ten,  or  twelve  Terms, 
whereby  I  could  not  reduce  them  to  any  certain  Year  or 
Term  (as  the  Reports  anciently  iirefre),  and  because  I  have 
sometimes  reported  little  or  nothing  in  a  Year  or  a  Term, 
so  that  I  could  not  preserve  an  uninterrupted  Connexion 
and  Dependancy  in  Time  (as  is  done  in  former  Reports), 
and  thinking*  it  not  proper  to  leave  the  Book  without  a 
Name  (for  then  the  Student,  hearing  a  Case  cited  out  of 
this  Book,  would  be  at  a  Loss  where  to  find  it,  for  Want 
of  a  Name  to  the  Book  out  of  which  the  Case  was  cited), 
therefore,  in  order  to  give  the  Reader  a  Knowledge  of 
the  Certainty  of  the  Time,  I  have  placed  a  general  Title 
at  the  Head  of  every  Case,  shewing  the  Time,  the  Nature 
of  the  Action,  the  Names  of  the  Parties,  and  other  parti- 
eular  Circumstances ;  and  also  in  order  to  avoid  the  In- 
convenience before  mentioned,  which  would  arise  for  Want 
of  a  Name,  1  have  given  a  Name  to  the  whole  Work, 
and  have  called  it  my  COMMENTARIES  or  REPORTS, 
iB^hich  Word  (Commentary)  in  one  Sense  signifies  a  Re- 
gister or  Memorial  of  Acts  or  Sayings.  And  so,  seeing 
this  Book  contains  the  Acts  and  Sayings  of  others  touching 
the  Matters  therein  treated  of,  I  think  the  Word  (Co;w- 
mentary)  is  a  proper  Name  for  it. 

Wherefore  wishing  the  Reader  to  reap  as  much  Profit 
by  reading  this  Work  as  I  did  by  composing  it  (which,  I 
confess,  was  great),  I  commit  him  to  God's  Direction, 
desiring  no  other  Reward  for  this  my  Trouble  than  his 
candid  Reception  hereof,  and  his  good  Report. 

Farewell, 

EDMUND  PLOWDEN. 

MlDDlC-TlMPI.», 

90th  October,  1578. 


^  ^- 


ATAS^ 


?l  ■• 


T.)V.R,L  ]E 


%  •■' 


•    1 


.  I 


OF  THE 


^^MES  OF  THE  C^SES. 


I  *.:.r.  f. 


.  ■ ' 


ttaic 


N.  B.  Tketaici  prinfedHn  ttdlld  art  cited  Cases,  few  or  none  of^  tcSith  art 
any  "tahtte  ref^^rtid  of  ^^rgi.  And  the  Pages  which  are  cottidinied^-  ioifkm 
Crotchett   thus  [      ],  refer  to  Makxei's   Cuse^at  the  End.  of  l^.i^piC 


A. 

Page 
JnonymusCsi9e8,  27. 93. 5^/523. 

[14] 
Anht/a  Case,  .  «  •  .  •  475 
Jrehefs  Ca$e,  «...  21.1 
.ijotM'&  Case,  i     .   ^     «    -.    $t)0 


B. 

•..'.«■ 


.'li 


Bncebri^ge  9«.  Cppk, . 

r«  Clpwsej 
Bransby  r.  6rantiiam, 
Brett  V.  RigdeD,  .  . 
Bridgets  Case,  •  . 
Browning  V.  Beston,  . 
Buckley  v.  Rice  Thomaa 


416 
420 
525 
340 
195 
131 
IIB 


c. 


r- 


Carell  v.  Cuddiagton, 

Chapman  v.  Dalton, 

Clere  t?.  Brook,     .     . 

Cole's  Case,      •     .     . 

Colthirst  V.  Bejusbin, 

Corbet  V.  Talbot,    4     . 

Croft  V.  Howel, 

Crown  (Pleas  of)  at  Salop,  .      97 

D. 


.    295 

.  284 
.  442 
.  401 
21 
1«6.  129 
.     530 


Dalamere  v.  Barnard,  Sfc.     .  346 

Davy  V.  Pepys,     ....  438 

Dive  r.  Maningham,  ...  CO 

Dutchy  of  Lancaster's  Case,  .  212 

E. 

Eare  v.  Snow,      .     .     ,     ,  504 

Eyt(M9.Stu(My    ....  459 


It 


Sr. 


I  * 


Fish  V.  Broket',     .  ' .     .  ^Ji    265 
Fulmerstou  t;.  Steward,  .  ' .  ^  102 


<6iltily(M<MriA)Caie,  .  ;'  '  98 
Graysbrook  «r.  Fox,  .  • .  V  •  *4  •  tl78 
Greodoa  z^.itbe.Bish^p  of  ^laQeolik 

Grifi^di  ap  pavid'sCase,  .  y- «    97 


H- 

Hales  t?.  Petit, 
flare  17.  BkUey,    . 
Hill  V.  Grange,     . 

K. 

«  • 

Kidwelljr  v.  Brand, 

.   L. 


:*•  f*r  '  ,' 


m 


Lancaster  (Dutchy's)  Case,  212 

Leicester  (Earl)  v,  Heydon  .  384 
hilly  V.  Whitney^       .     f     .  *  520 

Lingen*s  Case       .     .     . ,  ,  56O 

Ludford  v,  Gretton,  .     .     .  490 

M. 

ManxePsCase, [1] 

Melton's  Case, 34 

Mines  (Case  of,)    ....  310 

Moon  V.  Clifford,       .     .     .  209 

Morris  Gittin's  Case,      .    •  98 

N. 

Nevil  (Sir  Heniy's)  Case,    .  377 


THE  TABLE. 


P«» 

HvKUffttv.DeAjCEatti, 

117 

Kcwiiet  Us  o.  Lnk  wd  BfaH  40S 

Kidioli«.Micl»li,    .    .    . 

477 

KofWOOd  9.  IiMH^       •      •      • 

SO 

o. 

Oabom  v.  Gmha  nd  Joy^ 

ass 

P. 

Innd  <r.  Aioor^    •    •    •    • 

91 

>W— WW  V*  Ysrdlej,     .    . 

559 

Ptutik^  V.  StruMBBUMl  Croher^  77 
Phltt^.tlieSberiAorLoiidoii>  35 

Polkrd  V.  JtkjU,  Ifc.     .    • 

89 

R. 

RatdHPtCMe,      .... 

S67 

I 

Rex  vu  itcgiw  9.  Arcber^  . 

475 

v.Ctlkf 

410 

V.  GMn  (M< 

wis,) 

98 

t^«  ChriCai  9|^  Dsfid 

97 

'  V«NWllMHB06fMKl 

(EmI,) 

SIO 

e.Salisbwy, 

100 

If.  SannderSf 

473 

IT.  Wabni([^i«in» 

• 

547 

Bton  V.  Pope,      .... 

S. 
Si&bnij's  Case,       .    .    . 

78 

100 

Page 
Sftiinden'sCaBe,  .  •  •  •  473 
Smmden  If.  Freeman,  .  •  809 
Say  V.  Smith  and  Fuller,  .  ^69 
Satdamore  ▼.  Lady  Morgan,  £12. 

SfaanoBloii  and  Pkdal  t^.  Strotton, 

Smith  9.  Stoleton,    .    .    .  42& 

Sotqrv.Mo&M,    .    ...  AGs 

Sumd  V.  Zoucfa,  •    •     •     .  353 

StradliDg  V.  Morgao,     •    .  199 

Throckmertoii  r.  Tracy  and  Ni- 

cholaoD,        •    •     .     •     .     145 

TowiiMBd's  Caae^      .    •    •     111 

U. 

U$Honr.Hyde,    ....    565 

.   V. 

Venxm  v.  Mamien,  .    •    .    524 

W. 

Walwiigham's  Caie,  .  .  .  547 
Wdcden «.  EUuagtoii,  .  «  516 
WiUioo  V.  Berkiev,  .  .  .  2H3 
Wimbifh  V.  Tailbois,  .  .  38 
V.  WiHoi^iby, .  .  73 
Woodhmd  v.  Mautel  and  Redaole, 

94 
Woodward  v.  Tkarcy,  .  •  184 
Wroiesley  o.  Adanu, .  •  •  167 
Wroth  (Sir  IlKimas's)  Case,     45£ 
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• 

A  REPORT  of  a  CASE  argued  in  the  Ex- . 
chequer  Ch^mhex  before  the  Earl  ofWAi, 
Treasurer  of  England,  and  before  Sir  John 
Bak^r^  JKni^ht^  Chancellor  and  Under ^ 
Treasurer  of  the  Exchequer,  and  before  all 
the  Justices  of  England,  Wid<  ike  XJtiiif  Ba* 
ron  of  thV  E^cheljuer,  and  Luke,  one  of 
the  Barons  qf  the  Exchequer,  the  eigtuk 
Day  tf  February,  in  the  fourth  Year  of 
the  Reign  of  King  Edward  the  Sixthi  be- 
tween  Renigcis  Informer,  and  Fogossa, 
Defendant,  upon  an  Information  exhibited 
in  the  Exchequer  by  the  said  Reniger 
against  the  said  Fogossa.  The  Record  was 
read  in  this  manner^ 

P£  it  remembred,  That  Robert  Remger,  Esqidrei  ConptroIIer  Mkk.  Term. 
of  the  Custom  and  Sdtaidy  of  the  Lird  the  King  in  the  Port  f  ^<'«'-  V' 
of  the  Town  of  Southampton,  and  in  evety  the^I^bn^mt  Creeks  i^Hwdent, 
belonging  to  the  same  Fort,  came  before  the  Barons  of  this  Ex-  Rast  Entr,  409/ 
chequer,  the  20th  D^y  qf  Noveml^er  10  this:  Teriilf  .i^  Ui  proper  P'*  ^« 
Persoo,  and  took  Imofftfor^  * Q^>'  ^^^  ^^  Rogst  Pprtevy  his  »  m. 35  H.  6. 
Servant,  and  by  his  Conap^nd,  the  7th  Day  of  thispresf^t  Month  27.  b.  PerNu^ 
of  Naoember,  at  the  Jown  of  Southampton^  in  the  County  of  the  ^^'vAom. 
Town  of  Souih^ft9fton^^itk»^  and  to  the  Use  i:A  the  Hord  the 
Kiogy  and  of  (be  iladj^bert  Reniger,  arrested  1693  Kintals  of 

Jreeo  Woad,  of  the  Goods  and  Chatties  of  one  Jnthony  Fogosta^  ' 
lerchant,  alien,  for  ll^atthje  afo^^cyid  1^93  Kintals  of  green  Woad 
were  bfoagbt  from  f^ij^ipi  Piuta  Jt^jpnd  the  Seas  into  thb  King- 
dom of  Englasfd,  to  w4,jmto.ti^a(omsfidT<>wn  of  Southampton, 
tod  there  were  laid  upon  we  Land  and  discharged  by  Way  of  Mer- 
chandising, the  Subsidy  to  the  Lord  the  King  therefore  due  not  ■ 
beii^  paid,  nor  the  Collector  of  the  Custom  and  Subsidy  of  the 
Lord  the  Kiw  in  the  Port  aforesaid,  or  in  any  other  Port  of  this 
Kingdom  of  Englofid,  being  in  any  wise  agreed  with  for  the  Sub- 
lidy  arising  from  the  Merchandize  aforesaid,  contrary  to  the  Form 
of  the  Statute  in  such  Case  lately  made  and  provided.  Where- 
fore the  aforesaid  Robert  Reniger  prays  the  Advice  of  the 
Court  in  the  Premisses,  and  that  he  the  Moiety  thereof  may  have 
according  to  the  Form  of  the  Statute  aforesaid. 

And  ber^pon  comes  the  aforesaid  Anthony  Fogossa  in  his  pro-  Answer. 
per  Person,  and  prays  Oyer  of  the  Information  aforesaid,  and  it  is 
read  to  him ;  which  being  heard  and  understood,  he  complains 
that  be,  by  Colour  of  the  Premisses  in  the  said  Information  speci- 
fied, shall  be  grievously  vexed  and  molested,  and  that  the  said 
I693  Kintals  will  be  taken  and  detained  out  of  his  Hands  and 
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Possession  by  the  aforesaid  Robert  Reniger,  and  that  by  no  means 
Justly:  Because^  (by  protesting  that  the  Information  aforesaid  is 
insufficient  in  Law,  to  which  he  has  no  Necessity,  nor  is  by  the 
Law  of  the  Land  bound  to  answer)  for  Plea  nevertheless  the  same 
Anthony  Fogossa  saith,  that  long  before  the  aforesaid  7th  Day  of 
November,  in  the  Information  aforesaid  specified,  viz.  the  5th  Day 
of  August  last  pafit,  in  the  Isles  of  Surrey  in  the  Parts  of  Portu- 
gal, being  uudep  the  Obedience  of  John  King  of  Portugal,  he 
was  possessed  of  4500  Kintals  of  green  Woad  (whereof  the  afore- 
said 1693  Kintals  of  green  Woad  in  the  Information  aforesaid  spe- 
cified then  were  Parcel)  as  of  his  proper  Goods.     And  being  so 
thereof  then  there  possessed,  he  the  said  5th  Day  oi  August  shipped 
on  board  a  cei'tain  Ship  called  the  St.  Maria  de  To^mUy  (whereof 
one  Manuel  Lopus  was  then  Master,  under  God)  lymg  in  the  Wa- 
ter at  the  Isles  aforesaid,  the  same  4500  Kintals  of  green  Woad,  to 
be  brought  and  carried  by  Sea  in  the  same  Ship  from  thence  unto 
this  Kingdom  of  Euglafid,  that  is  to  say,  unto  the  said  Town  of 
Southampton.     And  the  same  Ship,  with  the  said  4500  Kintals  of 
green  Woad  therein  freighted,  afterwards,  viz.  the  5lh  Day  of  Sep* 
tember  last  past,  being  opposite  to  the  Isle  of  Wight,  in  the  said 
County  of  Southampton,  in  its  Passage  upon  the  High  Sea  towards 
the  said  Town  of  Southampton,  2l  certain  great  Tempest  and  Vio- 
lence of  Wind  then  and  there  happened  upon  the  Sea,  by  the  Seve- 
rity and  Tempestuousness  whereof  the  Ship  aforesaid  was  in  great 
Danger  of  sinking,  together  with  the  said  4500  Kintals  of  green 
Woad  which  were  therein,  insomuch  that  the  said  Master  and  the 
Mariners  of  the  same  Ship  being  in  the  same  despaired  of  their 
Lives;  by  reason  whereof,  the  same  Master  and  Mariners,  for  the 
Safety  as  well  of  their  own  Lives  as  of  the  Ship  aforesaid,  and  of 
the  greater  Part  of  the  Goods  aforesaid,  which  were  in  the  same 
Ship,  then  and  there,  in  order  to  lighten  the  said  Ship,  cast  out  of 
it  into  the  Sea  a  great  Part  of  the  said  4500  Kintals  of  green  Woad, 
then  being  in  the  Ship  aforesaid.     And  afterwards,  viz.  the  14th 
Day  of  the  said  Month  of  September,  the  Ship  aforesaid,  with  tlie 
Residue  of  the  4500  Kintals  of  green  Woad  which  were  left  in  the 
same  Ship,  (of  which  said  Residue  the  aforesaid  1693  Kintals  of 
green  Woad  in  the  said  Information  specified  then  were  and  yet  are 
Parcel)  came  unto  the  Port  of  the  said  Town  of  Southampton, 
by  which  means  he  the  same  Anthony ^  at  the  said  Port  of  the  Town 
of  Southampton  aforesaid,  the  said  J  4th  Day  of  September,  was 
possessed  of  the  same  Residue  as  of  his  proper  Goods.     And  be- 
cause the  Certainty  of  the  Weight  of  the  said  Residue  of  green 
Woad  left  in  the  Ship  aforesaid  was  then  unknown  to  the  afore- 
said Anthony,  he  the  same  Anthony,  before  that  he  laid  upon  Land 
or  discharged  the  same  Residue  of  green  Woad  aforesaid,   or  any 
Part  tliereof,  at  tlie  Town  of  Southampton  aforesaid,  viz,  in  a  cer- 
tain House  called  the  Custom  House  there,  the  said  14th  Day  of 
September,  made  known  to  one  Thomas  Wells,  then  and  there  a 
Collector  of  the  Custom  and  Subsidy  of  the  said  Lord  the  King 
that  now  is  in  the  Port  of  the  said  Town  of  Southampton,  and  in 
every  the  Creeks  and  Places  belonging  to  the  ssme  Port,  how  that 
the  Ship  aforesaid  was  come  into  the  Port  aforesaid  having  in  it 
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green  Woad  ;  and  that  the  Ship  aforesaid,  by  reason  of  the  Tem- 
pest aforesaid,  had  been  in  the  Danger  aforesaid,  whereby  a  great 
Qaantity  of  the  green  Woad,  that  was  at  first  in  the  Ship  aforesaid 
(is  b  aforesaid)  was  cast  out  of  the  same  Ship  into  the  Sea,  so  that 
be  was  then  ignorant  what  certain  Quantity  of  green  Woad  was 
then  left  in  the  said  Ship,  and  desired  *  the  same  Collector,  that         [  *2  ] 
Ik  might  make  an  Entry  with  the  same  Collector  in  his  Books  of 
Castora  and  Subsidy  of  the  said  Lord  the  King  in  the  Port  afore^ 
said,  for  2000  Kintals  of  green  Woad,  which  he   then  thought 
would  be  near  the  true  Certainty  or  Quantity  of  the  said  Residue 
of  green  Woad  that  was  then  left  in  the  said  Ship,      ^nd  he  asked 
Leave  of  the  said  Collector  to  discharge  and  lay  upon  Land  at  the' 
said  Town  of  Southampton,  as  well  the  said  2000  Kintals,  as  all 
the  rest  of  the  said  green  Woad  in   the  said   Ship  (if  any  such 
should  remain)  saying,  and  also  then  and  there  affirming  to  the  Col* 
lector  aforesaid,  that  he  the  same  Anthony  would  pay  to  the  same 
Collector,  for  the  Use  of  the  said  Lord  the  King,   all   Manner  of 
Subsidies  due  to  the  said  Lord  the  King,  as  well  for  the  said  2000 
Kintals  by  him  then  entered  (as  aforesaid)  as  for  all  that  should  be 
ofer  and   above  the  said  Number  of  2000  Kintals,  (whereof  the 
aforesaid  1693  Kintals  in  the  said  Information  specified  then  were 
and  jet  are  Parcel,)  ^hen  all  the  said  green  Woad  should  be  tried 
or  otherwise  known  by  the  Beam  of  the  said  Lord  the  King  re- 
maining in  the  said  Town  of  Southampton  for  the  weighing  of  such 
Merchandizes,  which  said  Collector  then  and  there  granted  and 
gife  Leave  to  the  same  Anthony  to  do  this,  and  agreed  thereunto. 
And  thereupon  he  the  same  Anthony^  at  the  Town  of  Southamp^ 
ton  aforessud,  the  said  14th  Day  of  September ,  contracted  and 
agreed  with  the  aforesaid  Collector  for  all  Manner  of  Subsidies  due 
to  the  said  Lord  the  King  for  the  said  SOOO  Kintals  of  green  Woad, 
and  for  all  the  rest  of  the  green  Woad  that  should  then  be  in  the 
Sbip  aforesaid  (whereof  the  aforesaid  1693  Kintals  of  green  Woad 
in  the  Information  aforesaid  specified  then  were  and  yet  are  Par- 
cel) after  the  Rate  of  I2d.  for  every  9.0s.  of  Value  in  the  same, 
according  to  the  Form  of  the  Act  of  Grant  of  the  same  Subsidy : 
And  to  the  said  Collector  then  at  the  Town  of  Southampton  afore- 
said found  sufiicient  Surety,  viz,  John  Ellen,  to  satisfy  and  pay  to 
the  same  Collector  for  the  Use  of  the  said  Lord  the  King  all  and 
singular  Sums  of  Money,  which  are  or  should  be  due  to  the  said 
Lord  the  King  for   the  Subsidy  aforesaid.     By  reason  of  which 
said  Grant,  Licence  and  Agreement,  he  the  same  Anthony  after- 
wards, viz,  the  said  14th  Day  of  September,  as  well  the  said  2000 
Kintals  of  green  Woad,  as  all  the  rest  of  the  green  Woad  that  was 
in  the  Ship  aforesaid  (whereof  the  aforesaid  1693  Kintals  of  grren 
Woad  in  the  Information  aforesaid  specified  then  were  and  yet  are 
Parcel)  at  the  said  Town  of  Southampton  laid  upon  I^and  and  dis- 
dmrged,  as  it  was  well  lawful  for  him  to  do.     And  this  the  same 
Anthony  is  ready  to  verify,  as  the  Court,  <5rc.     And  prays  Judg- 
ment,   and   that  the   aforesaid  1693    Kintals   of   green  Woad  in 
the  said   Inforaiation  specified  may  be  delivered  back  to  him; 
ud  that  be  (as  to  the  Prembses)  may  be  dismissed  from  this 
Court. 
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Replication.  And  Henry  Bradshaw,  Attorney  General  of  the  Lord  the  King 

B****  Atuii^t.  ^^^  prosecutes  for  the  same  Lord  the  King  in  this  behalf)  for  the 
i«7.'  B.  n"c.  i^xd  the  King  by  protesting  says,  that  the  Plea  aforesaid  of  Au" 
i  479.  thony  Fogossa,  in  Manner  and  Form  above  pleaded,  is  insufficient 

in  I^w,  to  which  he  has  no  Necessity  by  the  Law  of  the  Land  to 
answer :  For  Replication  nevertheless  saith,  that  the  aforesaid  1693 
Kintals  of  green  Woad  in  the  same  Information  specified  were  laid 
upon  Land  and  discharged,  the  Subsidy  to  the  Lord  the  King 
therefore  due  not  being  paid,  in  Manner  and  Form  as  by  the  Infor* 
mation  aforesaid  is  above  supposed :  Without  that  that  the  afore- 
said Jnthony  Fogossa  contracted  and  agreed  with  the  aforesaid 
Collector  for  the  Subsidy  due  to  the  said  Lord  the  King  for  the 
aforesaid  1693  Kintals  of  green  Woad,  according  to  the  Form  and 
Effect  df  the  Act  aforesaid,  in  Manner  and  Form  as  the  same  An- 
thony above  in  Pleading  hath  alledged.  All  and  singular  which 
the  same  Attorney  of  the  Lord  the  King,  for  the  same  Lord  the 
King,  is  ready  to  verify,  as  the  Court,  ^'c. 

And  the  aforesaid  Anthony  Fogossd  saith,  that  he  did  contract 
and  agi-ee  with  the  aforesaid  Collector  for  all  Manner  of  Subsidies 
due  to  the  said  Lord  the  King  for  the  aforesaid   1693  Kintals  of 
green  W^oad,  according  to  the  Form  and  Effect  of  the  Act  afore- 
said, in  Manner  and  Form  as  he  the  same  Anthony  above  in  Plead- 
ing hath  alledged.    And  of  this  tb^  same  Anthony  puts  himself 
Qbon  the  Country.    And  the  aforesaid  Attorney  of  the  Lord  the 
King,  for  the  said  Lord  the  King,  prays  likewise  that  it  may  be  en- 
quired by  the  Counti-y.    'Therefore  let  an  Inquest  be  made  there- 
on.   And  for  that  the  sa6ie  Anthony  is  ati  Afien  bom,  that  is  to 
say,  at  the  City  of  Oporto  in  Portugal,  under  the  Obedience  of 
•iVole,  The  Party  the  aforesaid  King  of  Portugal,  he  prays*  a  Moiety  of  his  own 
^M^"y  J.***       Language,  according  to  the  Fbrm  of  the  Statute  in  such  Case  lately 
forwithout'sucl^'  ™^^^  ^"^  provided,  ^c.     A.  R.  E.  M.  B.S.S^x.  who  to  speak 
Prayer  the  Ck>art  the  I'ruth  touching  the  Premisses  being  chosen,  tried,  and  sworn. 


^P^D^^t^'  '^^^^^  Wells^  a  Collector  of  the  Custom  and  Subsidy  of  the  Lord 
pirei.^lifoor,  ^^  King  in  the  Port  and  Town  of  Southampton,  and  John  Smith, 
hb7.  pK  758.  Cro.  thert  and  there  a  Clerk  or  Servant  of  the  said  Thomas  Wells  in  the 
p^'^V^^^ii*^  said  Office  of  Collector  aforesaid,  and  also  one  John  Davy,  Yeo- 
J^nner,  Ind  it  ^^^^  ^^  testify  that  the  Premisses  in  the  Plea  of  him  the  said  Ai^ 
mast  be  prayed     thony  specified  are  true. 

before  Uie  scnml  Which  said  Thomas  Wells  being  examined  upon  his  Oatli  taken 
oraUa^rbcfore'  before  the  Barons  here  touching  the  Premisses  saitli,  that  he  here- 
it  18  returned  and  tofore,  VIZ,  on  the  2lst  Day  of  'November,  in  the  second  Year  of 
filed,  or  «^^^«  the  Reign  of  the  said  Lord  the  King  that  now'  is,  here  in  Court  be- 
Time :  ^and  this  ^9"^  ^^  Barons  of  this  Exchequer  was  examined  upon  his  Oath  to 
liolds  as  well        speak  the  Truth  in  the  Preiiiisses,  wherefore  the  same  Thomas  de- 

where  the  De- 
fendant is  an 

Alien,  as  the  Plaintiff.  M.  3  Ed.  4.  12.  a.  Fitc.  Inquest  SS.  M.  22  Ed.  3. 14.  pi.  32.  Fitz.  Trial, 
71.  Dyer,  28.  pi.  180.  144.  pi.  60, 61.  304.  pi.  51.  357.  pi.  45.  2  Rol.  Ahr.  643.  P.  pi.  1.  Cro. 
Eliz.  869.  pi.  3.  Per  Gawdy  et  Fenner,  Jenk.  216.  pi.  58.  2  Hawk.  PI.  Cor.  420.  4  40.  notwith- 
standing the  Opinion  of  Tremail,  M.  21  H.7.  32.  pi.  23.  and  St.  PI.  Cor.  159.  a.    Sec  Yin.  Abr. 

tit.  Trial,  N.  b.  9.  P.  c. For  the  Form  of  such  Prayer,  see  Rast.  Eotr.  7.  b.  pi.  2. 158.  b.  159. 

S64.  b.  pi.  1.  2.  265.  a.  Dy.  144.  pi.  60. 
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firered  to  the  Court  here  upon  hb  Oath  aforesaid^  a  certain  Bill 
aigued  with  the  Hand  of  him  the  said  ThomaSj  touching  the  whole 
Truth  in  the  Premisses  by  him  known^  and  prayed  that  that  Bill 
might  be  read.  And  the  Barons  commanded  the  said  Bill  to  be 
read,  and  at  the  Request  of  the  aforesaid  Attorney  of  the  Lord  the 
Cng  to  be  enrolled :  The  Tenor  of  which  said  Bill  follows  in 
these  Words. 

•  The  Deposition  of  Thomas  Wells,  Esquire,  one  of  the  Col*  [Si 

lectors  of  the  Custom  and  Subsidy  in  the  Port  of  Southampton.  Depositioa  of 
Tke  said  Thomas  examined  the  2]st  JDoy  q/* November,  in  the  i*^jS'   i       n 
second  Year  oj  the  Reign  of  our  Sovereign  Lord  Kitig  Edward  the  murrer  npon  £vU 
Sixth,    before  Sir  Roger  Cbomley,  Knight,  Chief  Baron  of  the  dence  the  Evi- 
Kings  Excheouer,  and  other  the  Barons  of  the  same  Court,  saith,  f^^f^^^^" 
that  the  }4thDay  of  September  last  past,  £r^  Southampton  ?;i  the  Kcfw.'rls.  a?"' 
Custom  House  there,   one  Anthony  Fogossa,  Merchant  Stranger,  Trials  per  Pais, 
came  unto  him,  and  shevcedhim  that  he  had  certain  Woad  upon  the  *'^*'  ^  ^^^^ 
Sea,  in  a  Ship  called  the  Manuel  Lopus,  green  and  unpacked,  buf 
to  what  Number  he  could  not  tell,     for  because  the  Ship  being  in 
gttat  Danger  on  the  Sea,  he  was  fain  to  throw  over  much  of  the 
said  Woad,   and  so  made  Entry  with  the  said  Collector  for  the 
King^s  Subsidy  due  to  his  Majesty  of  2000  Kintals  of  Woad  then 
betng  in  the  said  Ship  as  he  esteemed.  And  because  he  mew  not  how 
much  more  there  was  in  the  said  Ship,  he  desired  of  the  said  Cti5- 
tomer,  that  he  mi^ht  have  Licence  to  lay  all  on  Land  and  to  have  it 
wdghed  at  the  King's  Ufajeslys  Beam  there.  And  then  he  to  pay  for 
the  Subsidy  of  the  Residue  of  the  said  Woad  after  the  Rate,  if  it 
came  above  the  Number  of  2,000  Kintals,  and  Drought  in  sufficient 
Surety  for  to  petforn^  the  *same.     Whereunto  the  said  Collector  did 
ciree,  and  eave  him  lAcence  90  to  do.  Andfurther  the  saidThom^s 
Welb  saitn,  that  afterwards  one  John  THiomas,  Deputy  to  him, 
end  William  Thorpe,  one  other  of  the  Collectors  of  the  said  Cus» 
torn  and  Subsidy  in  the  Port  aforesaid  at  Portsmouth,  which  is  a 
Creek  to  the  same  Port  belonging,  notified  to  the  said  Collectors, 
that  /A^5iiii2  Anthony  Fogossa  came  likewise  to  the  said  Deputy 
Customer  the  l6th  Day  of  the  said  Month  0/ September  at  PorU- 
jnouth  aforesaid,  and  shewed  to  him,   how  that  he  had  certain 
H^oad  in  a  Ship  called  the  Peter  Dies,  then  lying  there  upon  the 
Sea,  but  to  what  Number  he  could  not  tell,  am  so  made  Entry 
with  him  therefor  1000  Kintals  of  Woad,  with  like  Protestation 
and  Condition  as  he  did  before  at  Southampton,  whereupon  the 
said  Deputy  Collector  gave  him  Licence  to  lay  it  on  Land.  And 
further,  the  said  Thomas  Wells  saith,  there  is  not  yet  weighed 
out  of  the  said  Woad  at  Southi^ppton  above  the  Number  of  I90 
Kixtals,  as  appeareth  by  the  Weighers  Books  there,  which  is  an 


ed.    And  the  aforesaid  Thomas  WelU  affirmed  all  and  singular  the 
Things  contained  in  the  same  Bill  to  be  true.     And  the  aforesaid 
John  Smith,  upon  his  Oath  before  the  Barons  here  likewise  taken,-  Deposition  of 
saith  that  he,  at  the  said  Town  of  Southampton,  was  present  at  all  ^''** 
tad  lingular  the  Sayings,  Deeds,  Licences  and  Agreements,  and 
odi£r  Things  la  the  Bill  aforesaid  specified,  read  here  in  Court :  AH 

which 
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which  Things  are  true.  And  that  he  then,  as  Clerk  of  the  aforesaid 
Collector,  and  by  his  Command^  entered  in  the  Books  of  the  said  Col- 
lector of  Custom  and  Subsidy  aforesaid,  the  aforesaid  green  Woad. 
And  he  produced  here  in  Court  the  Book  of  the  said  Collector,  tes- 
tifying the  Entry  of  the  aforesaid  green  Woad  in  these  Words,  Ss, 
D'Nave  Manuel  Lopus,  intrant^  14  Die  Septembris  Ss»  D' Antonio 
Fogossa,  Alienigen.  pro  2000  Kintals  Gualdcc  de  Insula  vol,  500. 
li.  Cast,  6.  li>  5s.  subsid.  26.  li.  The  rest  to  be  tried  by  the  Kin^ls 
Deposition  of  Beam,  And  the  aforesaid  John  Davy,  upon  his  Oath  before  the 
f^^'  Barons  here  likewise  taken,  saith,  that  he  heretofore,  viz,  the  12th 

Day  of  May,  in  the  third  Year  of  the  Reign  of  the  said  Lord  the 
King  that  now  is,  here  in  Court  before  the  Barons  of  this  Exche- 

Iuer,   upon  his  Oath   then  here  taken,  was  examined  to  speak  the 
Vuth  touching  the  Premisses.   Which  said  John  Davy  the  same 
Day  delivered  to  the  Court  here  upon  his  Oath  aforesaid  a  certain 
Bill  signed  with  the  Hand  of  him  the  said  John,  touching  the  Truth 
of  the  Premisses  by  him  known,  and  prayed  that  that  Bill  might  be 
read.     And  the  Barons  commanded  the  said  Bill  to  be  read,  and  at 
the  Request  of  the  aforesaid  Attorney  of  the  Lord  the  King  to  be 
enrolled,  the  Tenor  of  which  said  Bill  follows  in  these  Words.  Ss. 
Interrogatories,    IjUerrogatories  ministred  to  John  Davy,  the  Searchers  Jieputy  of 
■»•  Southampton,  for  the  Behalf  of  the  King,  against  Anthony  Fo- 

gossa. Ss.  In  primis.  Whether  were  you  present  or  privy  to  the 
customing  or  Agreement  for  the  Custom  of  2700  Kintals  of  fVoad, 
being  seized  at  Hampton  and  Portsnaouth,  and  forfeited  to  the 
King,  besides  3000  Kintals  which  were  customed  for,  yea  or  no. 
IL  Ss,  item.  By  whom  were  you  desired  to  have  said  or  deposed  any 

T/iing  in  this  Matter  for  the  Behalf  of  Anthony  Fogossa,  a  Portin- 
gale,  and  what  Reward  was  offered  to  onyfor  the  same  Deposition, 
and  by  whom,  and  what  would  he  have  had  you  to  depose  or  say  in 
the  same,  which  moved  you  to  depose  in  the  Behalf  of  the  said  An- 
in.  thony  Fogossa.     Item,  Whether  you  did  mind  to  have  seized  the 

same  Woad,  if  it  had  not  been  seized,  the  same  Time  that  it  teas 
seized,  yea  or  no,  Ss,  John  D-dvy  sworn  and  examined  the  1 2th 
Day  of  May,  in  the  third  Year  of  the  Reign  of  our  Sovereign 
Lord  King  Edward  the  Sixth,  before  Nicholas  Luke,  one  of  the 
Barons  of  the  Exchequer.  3b  thejirst  Article  and  the  third  this 
Deponent  saith.  That  he  was  not  present  nor  privy  to  the  customing 
or  Agreement  J  or  the  Custom  of  2700  Kintals  of  Woad,  but  saith^ 
the  Day  after  the  Agreement  had  with  the  Customer  for  the  said 
Kintals  of'  Woad,  he  came  to  John  Smith,  Clerk  unto  the  said 
Customer,  and  demanded  of  him  a  Copy  of  the  Entry  of  the  Cus- 
tom of  the  said  Kintals  of  Woad,  which  delivered  him  a  Copy  of 
the  Entry  but  only  of  2000  Kintals  entered  at  Hampton,  which 
Deponent  also  had  a  Copy  of  the  Entry  of  1000  Kintals  entered 
at  Portsmouth  of  the  Cleric  there,  but  the  said  Smith  saidj  that  the 
Merchant  would  enter  more,  if  hereafter  he  found  more  to  be 
weighed  by  the  Beam,  And  this  Deponent  further  saith,  that  he 
came  to  the  said  Customers  Clerk  about  two  Months  after,  and  de- 
manded of  him  whether  there  were  any  new  Entry  maae  of  the  said 
Woad,  which  answered,  that  there  was  none  other  Entry  than  teas 
at  the  Jirst,  which  he  had  delivered  the  Copy  of:  xvhereupon  this 
Deponent  and  his  Fellow  were  minded  to  have  made  a  Seizure  for 

the 
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ike  King^  bui  that  the  ComptroUer^s  Clerk  had  made  a  Seizure  le^ 
foft  at  the  same  Time.  Ss.  To  the  second  Article  this  Deponent 
saitkf  that  he  was  never  *  desired  to  liave  said  any  TMng  by  the  [  *^  1 
Merchant  in  this  Matter ;  but  saith,  that  the  Customer  required 
him  that  he  would  depose  that  he  was  present  at  the  Time  of  the 
Jgreemeut   with  the   Customer  for   the  customing    of  the  said  ^ 

t¥oad\  which  answered^  that  at  all  Times  he  would  depose  the 
Truth ;  and  this  Deponent  cannot  further  say  in  the  Premisses. 
Which   being  read,    the  aforesaid  John  Davy  affirmed  all  and 
efery  the  Things  specified  in  the  said  Bill  to  be  true^  except  the 
Words  aforesaid,  Ss.  But  saith,  That  tlie  Customer  required  him  ^^.    . 
that  he  would  depose,  that  he  was  present  at  the  Time  of  the  seems)  tibekine's 
Agreement   with  the   Customer  for  the  customing  of  the  Mitf  Attorney  here  dc- 
Head;  which  answered,  that  at  all  Times  he  would  depose  the  S^'L'*'*^" *^ 
Truth.     Which  said  John  Davy  saith   upon  bis  Oath^  that  he  ther  the^befend- 
Deter  affirmed  the  same  Words,  nor  are  they  true.     And  there-  ant  will  agree  or 
upon,  by  John  Pollard,  Seijeant  at  Law,  and  others  learned  in  ??•    q?*q?^**'''* 
tie  Laws   of  CouRsel  with  the  aforesaid  Anthony  Fogossa,  it  i&  that  in  no  Oue^' 
pveo  further  in  Evidence  on  Behalf  of  the  said  Anthony  to  main*  may  one  demur 
tiio  the  Issue  aforesaid,  that  in  the  aforesaid  great  Tempest  upon  JJPfl?  ^JlJl"S^* 
tiie  Sea  in  the  Plea  aforesaid  specified,  for  the  Safety  of  the  Ship  sent  of  the  other 
aforesaid,  a  great  Part  of  the  Woad  then  being  in  the  Ship  was  ^^^^  ^^  may 
ca»l  into  the  Sea  before  the  said  Ship  came  to  the  Port  of  Souths  SJ?  Ja"*ti^find*a 
amptou :  which  said  Matter,  and  the  Matter  testified  by  the  afore-  Verdict.    And 
said  Thomas  Wells,  Collector  aforesaid,  some  of  the  Jurors  afore-  P.:mH.6.36.  pi. 
said  know  to  be  true.     *  And  the  aforesaid  Attorney  of  the  Lord  ^'  ^y«2.  pl.3. 4. 
the  King  for   the  same  Lprd  the  King  saith,   that  the  Evidences  that  Opinion, 
aforesaid  above  given  are  insufficient  in  Law  to  maintain  or  prove  See  Post  407.  8. 
the  Issue  aforesaid  on  Behalf  of  the  said  Anthony  Fogossa  above 
joined  to  the  Country ;  wherefore,  by  reason  of  the  Insufficiency  of 
the  same  Evidences,  and  for  that  by  the  same  Evidences  the  For-  The  King  demon 
fciture  of  the  Goods  aforesaid  in  the  Information  aforesaid  specified  "P**"  ^^  ^^^ 
is  not  denied,  the  same  Attorney  of  the  Lord  the  King  for  the  said 
Lord  the  King  prays  Judgment,  and  that  the  same  Goods  may  re- 
main forfeited  to  the  Lord  the  King,  according  to  the  Form  of  the 
Statute  aforesaid.     And  the  aforesaid  Anthony  Fogossa  saith,  that , 
the  Evidences  aforesaid  above  given  on  Behalf  of  him  the  said 
Anthony  are  sufficient  in  Law,  as  well  to  maintain  and  prove  the 
Isiue  aforesaid,  on  Behalf  of  him  the  said  Anthony  above  joined  to 
the  Country,  as  to  exclude  the  Lord  the  King  from  having  any  For- 
feiture of  the  Goods  aforesaid :  To  which  the  aforesaid  Attorney  of 
the  Lord  the  King  for  the  said  Lord  the  King,  hath  not  sufficiently 
answered,  nor  any  thing  for  the  said  King  aliedged.    Wherefore  he 
the  same  Anthony  prays  Judgment,  and  that  the  aforesaid  Goods 
in  the  said  Information  specified  may  be  delivered  back   to  hini, 
and  that  he  as  to  the  Premisses  may  be  dismissed  from  this  Court; 
therefore  to  Judgment.    ^  The  Judgment  appears  after  the  Ar^ 
guments. 

Griffith  the  King's  Solicitor,  rehearsed  the  Case  in  this  Manner,  xhe  CASE.  Hill* 

You,  mv  Lords,  have  well  understood  that  Robert  Reniger  has  ex-  Term.  4  Edw.  6. 

-^  ®  What»hallbe 

CMd  Evidence  to  prove  the  Issue,  if  one  agree  \i'ith  a  Collector  for  the  Subsidy  of  Merchandize. 

hibited 
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hibited  an  Information  before  the  Barons  of  the  Exchequer^  con- 
tainingy  thdt  he  had  seized   and  arrested  1693  Kintals  of  green 
Woad,  of  the  Goods  of  Anthony  Fogossa,  a  Merchant  Stranger, 
for  that  they  were  carried  and  put  upon  Land  as  Merchandize,  the 
Subsidy  not  being  paid,  nor  the  Collector  agreed  with  for  the  same, 
against  the  Form  of  the  Statute.     And  Fogossay  by  way  of  Bar, 
has  said,  that  he  had  shipped  on  board  4600  Kintals,  and  that  a 
great  Tempest  arose  upon  the  Sea,  so  that  the  Ship  was  in  great 
Danger  of  being  sunk ;  and  for  the  Safety  of  the  lives  of  them  in 
the  Ship,  and  of  the  rest  of  the  Goods  therein,  the  Master  of  the 
Ship  and  the  Mariners  cast  into  the  Sea  a  great  Part  of  the  said 
green  Woad,  and  afterwards  the  Ship  came  to  Land  with  the  rest  of 
the  Woad,  whereof  the  Woad,  mentioned  in  the  Information   is 
Parcel ;  and  because  the  Certainty  of  the  Woad  left  in  the  Ship 
was  unknown  to  the  Defendant,  he  came  to  one  Thomas  Wells ^  a 
Collector  of  the  Custom  and  Subsidy,  and  told  him  of  .his  Mis* 
fortune,  and  all  the  Matter  aforesaid ;  and  said,  that  he  supposed 
there  were  £000  Kintals  left  and  saved  in  the  Ship :  and  he  desired 
the  Collector  to  let  him  make  an  Entry  in  his  Book  for  the  same ; 
•  and  if  he  had  more  than  2000  Kintals,  he  would  pay  him  for  the 
Use  of  the  King  all  that  should  be  due  for  the  same,  when  it  was 
tried  by  the  King's  Beam,  or  otherwise  known.     And  he  asked  him 
to  give  him  Leave  to  put  it  on  Land,  and  the  said  Collector  gave 
him  Leave,  and  agreed  that  he  should  do  it.     And  thereupon  the 
aforesaid  Anthony  Fogossa  contracted  and  agreed  with  die  said  Col- 
lector for  all  Subsidies,  according  to  the  Kate  of  12d.  for  every 
205.  in  Value,  and  found  Surety  to  the  Collector,  viz,  such  an  one ; 
and  afterwards  the  Defendant  put  upon  Land  all  the  Woad  left  and 
saved  in  the  said  Ship,  which  was  2000  Kintals,  and  the  said  1693 
Kintals  besides;  which  1693  Kintals  is  that  contained  in  the  Infor- 
mation whereof  the  Seizure  was  made,  upon  which  he  demanded 
Judgment.     And  the  King's  Attorney,  by  way  of  Replication,  said, 
that  the  said  1693  Kintals  were  put  upon    Land,    the  King  not 
being  paid,  without  that  that  the  aforesaid  Defendant  contracted 
and  agreed  with  the  aforesaid  Ct»llector  for  the  aforesaid  1693 
Kintals^  according  to  the  Form  and  Effect  of  the  Act  aforesaid, 
in  Manner  and  Form  as  the  Defendant  has   alledged.     And  the 
Defendant  averred,  that  he  did  contract  and   agree,  ^c.  and  upon 
this  they  were  at  Issue,  and  the  Jurors  were  sworn;  and   the  De- 
fendant, in  Proof  of  his  Issue,  produced  three  Witnesses,  viz.  the 
said  h'etls  tht*  Collector,  and  one  called  Smithy  his  Clerk,  and 
another  c<il!ed  Davy,      Wells  said,  that  the  Defendant  came   to 
him,  and   shewed   dim  the  Misfortune  ut  supra ^  and  made  a  cer- 
tain Entry  for  the  2000  Kintals  ut  supra.     And  because  he  did  not 
know  whether  there  were  any  more,  he  desired  him  to  let  him  put 
it  upon  l>and,  if  there  should  be  any  more,  and  to  have  it  weighed 
at  tiie  King  s  Beam,  and  tlien  he  would  pay  the  Subsidy  for  it,  ac- 
cording lo  the  Half,  and  did  not  .shew  any  Rate  in  certain  ;  and  he 
l/roiiglit  in  sufficient  Surety  to  perform  this,  and  did  not  shew  the 
Suret\  ctrrtamly.     To  which   he  being  Collector  agreed  and  gave 
[  ^  J        faini  Licence  so  to  do  :     And  further.  Wells  *said,  that  the  King 
cuuid  not  be  de'.rauded  of  his  Subsidy  due,  because  the  Woad  lies 
in  Cellars  utar  to  the  Custom- Iiouse^  safely  kept  until  it  be 

weighed. 
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va«lied.     And  the  said  Smith  testified,  that  a)l  that  v\as  said  by 
WtiU  was  true,  and  that  he  wasi  then  present  when  the  Grant  and 
Agreement  was    made.   "And  further,   he  shewed  tlie  Book  of 
Eotry,  and  the  Entry  accordingly.     And  Davy  said,  that  after  the 
A^r^metit  had  with  the  Collector,  be  came  to  Smith  the  Clerk, 
aa^  demanded  of  him  a  Copy  of  the  £ntry,  and  he  dtliveiod  him 
a  Copy  of  the  Entry  of  only  2000  Kintals,  and  told  the  Depo^ 
Dent,  that  the  Defendant  would  enter  more  if  it  was  found  by  tlie 
Beam.     And  the  said  Davy  further  said,  that,  above  two  Months 
after,  he  demanded  of  the  said  Smith,  whether  there  was  any  new 
Entry  made  of  the  said  Woad,  who  said  that  there  was  no  oilier 
Entr?  made  than  what  was  made  at  first,  whereof  he  had  delivered 
a  Copy  ;  and  this  was  the  EiFect  of  all  the  Evidence  given  by  the 
three.     And  further,  the  Defendant  maintained  by  Averment  the 
catling  Part  into  the  Sea  in  the  Stonn,  and  all  that  fi^eUs  deposed  ; 
and  said,  that  some  of  the  Jurors  knew  this  to  be  true :  and  upoa 
this  Evidence  the  King  hath  demurred  in  Judgment.    And  it  seems  ^^^  ^«  Informfr. 
to  me  that  Judgment  is  to  be  given  for  the  King ;  for  th^  Issue  is,  \g  Geo^.%^B*R' 
irbetfaer  there  was  an  Agreement  accordint^,  to  the  Form   of  the  Rex  v.  b'ConiiorS 
Sutute  or  no,  and  the  Evidence  does  not  prove  that  there  was  such  ^^  ^'^^  argu^- 
an  Agreement.     *  For  evei^  Agreement  ought  to  be  perfect,  full,  ointra"rt1i!!  pl^'i 
aadcompleat;  and  the  Evidence  here  does  not  prove  the  Agree-  »•  M.6H.  7*ii.b. 
Dent  to  be  perfect,  nor  full,  nor  compleat,  but  rather  a  Couimu-  I^itz.  Accord.  4. 
lucatidn  or  Conversation,  than  an  Agreement :  for  an  Agreement  ^^^'  M.TrS*4! 
concerning  personal  lliings  is  a  mutual  Assent  of  the  Paiiies,  and  9.  P.  17  Ed.  4. 3  a! 
ought  to   be  executed  with  a  Recom pence,  or  else  ought  to  be  so  Perlonnutnd,  Bro. 
certain  and  sufficient,  as  to  give  an  Action  or  other  Kemedy  for  a  ^iuvH'per^Me 
Recompence  :  and  if  it  is  not  so,  then  it  shall  be  called  an  Agree-  Dyer.  75.  pi.  2^! 
ment,  but  rather  m  nude  Communication  without  EflFect.     **"And  356.  pi.  39. 1  Rol. 
therefore  in  Trespass,  if  the  Defeiidant  will  plead  a  Concord  be-  fjl'^i  f1dcI?!*i1w 
tween  the  Plaintiff  and  him,  that  he  should  pay  the  PlaintiflF  of  20.  385.  2  Finch*» 
st  a  Day  to  come,,  in   Recompence  of  the  IVespass,  this  not  a  ^^^  t^^-  Ii<^tL*s 
good  Bar,  for  it  is  not  executed  with  any  Recompence  or  Satisfac-  £^2*304  ^^j*^™' 
tion,  nor  is  there  any  Action  or  Remedy  whereby  to  come  at  a  Re-  30.5/^6.  pi.  4.' 
compence  or  Satisfaction,  for  he  shall  not  have  an  Action  of  Debt  T.Kavni.so^.Codk 
for  it  after  the  Day,  as  it  is  held  in  SO  //. '  6.  For  inasmuch  as  the  c^  L?J;^[fvm'^ 
.Concord  is  made  after  the  Trespass,  it  shall  be  called  nudum  pactum,  122*  Alim  w'tiar- 
unde  non  oritur  actio;  and  therefore  it  shall  not  be  any  Bar,  as  »•«  adjudged, 
it  is  there  also  holden.     -  And  in  44  Ed.  3.  in  Debt  for  a  House  If^^^  Tb^^ 


should  pay  the  Plaintiff  the  said  Sum,  and  said  that  lie  was  always  and  citcji,  P.  :io 
ready  to  have  paid  the  said  Sum,  if  the  Plaintiff  had  removed  it,  ^*  ^*  ^'  ^*  ^t 
and  this  was  adjudged  a  good  Plea,  inasmuch  as  the  Contract  was  perr  in^Uic  H\!l)k 


entire,  and  was  not  executed  on  the  Part  of  the  Plaintiff:  and  also  of  30  11^6 
the  Defendant  could  not  compell  the  Plaintiff  to  pull  it  down  and  Print. 
remove  it,  and  thereipre  it  was  a  good  Bar.    So  here  the  Collector  ge^a^V^^  m 
of  the  Custom  could   not  compell  the   Defendant  to  weigh  the  strans  d«;  Fnits, 
Woad  at  the  King's  Beam,  and  the  King  ought  not  to  weigh  it,  ^'>-  l^fo.  Coudi- 
so  that  perhaps  it  would  never  be  weighed,  and  then  the   King  ^v«S  -M^Per^ 
wooM  never  be  8atis6ed  ;  and  so  it  docs  not  sound  in  any  Satisfac-  kiiis,  j  rij. 
tioa,  nor  if  there  any  Means  to  make  it  a  Satisfaction.    ^  And  in  « T.  9  Ed.  4. 19.  a. 

O  l^J    Fita^  Accord.  3. 
Bio.  1. 
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9  ^i*  4.  in  Trespass  upon  the  Statute  of  5  J2.  2.  the  Defendant 

said,  that  after  the  £ntry  there  was  an  Accord  between  them^  that 

the  Plaintiff  should  re-enter  into  the  same  Land,  and  should  enjoy 

it  without  Interruption  by  the  Defendaut,  and  that  the  Defendant 

^hould  deliver  to  the  Plaintiff  all  the  Evidences  concerning  the  said 

Land,  and  said  that  the  Plaintiff  had  re-entered^  and  tliat  he  had 

deliverea  to  the  Plaintiff  all   the  Evidences  concerning  the   said 

Liand,  and  the  Opinion  there  is,  that  this  was  not  a  good  Plea, 

for  it  shall  be  intended  that  the  Evidences  were  the  Evidences  of 

'S.  P.  1  KoL         tho  Plaintiff,  and  then  to  deliver  him  his  own  ^  Evidences  was  not 

Abr.  128.  pi.  4.    any  Satisfaction  of  the  Wrong   done  before ;  but  the  Defendant 

Cro!'feu^fi94.^^'  «*^o"'f*   ^l^ere  convey  to  himself «  Title  to  the  Evidences,  and  then 

f  1  Roi.  Abr!  128.    plead  this ;  and  then  it  was  held  to  be  a  good  Bar.     j^nd  so  in  15 

pl*  :^<  //.  ^  6.  in  Trespass,  the  Defendant  said  that  there  was  an  Accord 

Fitz.  Accord.  1.  between  the  Plaintiff  and  him,  that  whereas   there  was  a  Debate 

between  the  Plaintiff  and  the  Lord  Greu^  if  the  Defendant  did  his 
Endeavour  to  make  them  agree  about  a  Trespass  done  by  the  Plain- 
tiff to  the  said  Lord,  that  then,  b^c.  and  said,  that  he  did  his  En- 
deavour, so  that  they  were  agreed ;  and  this  was  there  holden  no 
*i  Rol.  Abr.  128.  Plea,  because  it  is  not  any  Satisfaction  :  but  if  he  had  said  '  that 

^''«;*«F-  !JfiR?   ^^^  ^^  ^^^  ^^'"  Costs,  did  his  Endeavour  to  make  them  agree,  per 
\    '"  *    quod  they  did  agree,    this  was  held  to   be  a  good  Bar.     From 

f1We«pina(b.)  whence  it  appears,  that  such  Accord  •^  executory  is  no  Bar,  inas- 
Booktothe  con-*  ">"cb  as  it  does  not  enure  as  any  Satisfaction,  nor  give  any  Kecom- 
trary,rtz.ThataD  pence,  and  yet  it  is  a  mutual  Assent  of  tlie  Parties,  and  an  Agree- 
Accord  iniy  be  ment ;  but  it  operates  as  a  void  Communication  or  Conversation, 
Execution  ^  m"*  seeing  it  is  not  executed,  and  there  is  no  Remedy  to  give  Satisfacr 
wen  as  an'Arbi-  tion.  But  the  Agreement,  which  is  effectual,  is  such  an  Agree- 
trement ;  and  the  ment  as  is  executed  and  satis6ed  with  a  Rccompence  in  Fact,  or 
bewioM  in*Ac"*  ^^^'*  ^^  Action  or  other  Remedy  to  execute  it,  and  to  recover  a  Re- 
tionnowUesnpon  compence.  And  here  in  our  principal  Case,  inasmuch  as  the  Sta- 
nntiial  Promises,  tute  oi  1  Ed.  6.  Cap.  13.  says,  that  if  any  Md-chandize  be  put 
did  no/**imd'con.  "P^"  Land,  and  the  Subsidy  not  paid,  or  the  Collector  not  agreed 
ficquentiy,  there  with  for  it,  it  shall  be  forfeited,  ^Tc  this  Agreement  intended  by 
bein;:  equal  Re-  il,e  Statute  shall  be  taken  in  the  best  and  most  beneficial  Sense  for 
Sides  Tn  Accord  ^^  J^*"o>  ^nd  that  is,  an  effectual  Agreement,  x\t.  such  an  Agree- 
stand's  upon  tbe  ment  as  is  executed  with  a  Recompence,  or  by  which  the  King 
same  Reason  with  may  have  an  Action  then  given  him  for  the  Recovery  of  a  Recom- 
ros^v.^^oXr^T.  P^>»cc-  -^"cl  here  it  is  not  executed,  nor  is  any  Action  then  given 
Kaym.  4.V).  But  to  the  King,  inasmuch  as  the  Reckoning  is  not  certain,  nor  the 
that  Oi^inion  has  Sum,  which  the  Defendant  shall  pay,  known  at  the  Time  when 
a^Ttcr^Judgn^^^^  ^'^^  Merchandize  was  put  upon  Land,  and  no  Remedy  is  given  to 
Ai\^  V.  f/ofTM,  '  reduce  it  to  a  Certainty,  inasmuch  as  Fogossa  could  not  be  com- 
Ld.  Kaym.  i2«.  pelled  to  weigh  it,  and  the  King,  by  the  Law,  shall  not  be  com- 
Lutw.  15S8.  pelled  to  weigh  it,  and  so  the  Agreement  is  imperfect  to  give  an 

Action  for  the  Subsidy;  for  which  Reason  the  Agreement  in- 
tended by  the  Statute  is  not  here  fulfilled.  And  therefore  it  seems 
[  *6  ]  to  me  that  he  has  not  performed  *  the  Effect  of  the  Statute,  and 
consequently  the  Goods  are  forfeited,  and  so  Judgment  is  to  be 
given  for  the  King. 
temamforikt  Gawdy^  Senior:  the  contrary  appears  to  me.    And  first  of  all  it 

Defendant*  jg  ^^  \^^  observed,  that  the  said  Statute  is  in  the  Disjunctive,  and  di- 

vided into  two  Points^  viz,  the  Subsidy  notpaid^  or,  the  Collector  not 

agreed 
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agreed  with  for  it,  &c.     *So  it  is  proved  that  the  Intent  of  the  •  Wing.  Max.  reg. 
Makers  of  the  Statute  was  not  always  to  have  the  Subsidy  paid ;  9.  pi.  i. 
but  if  an  Agreement  be  made  with  the  Collector  for  ic,  it  is  suffi- 
cient, and  the  Statute  is  observed.     And  it  seems  to  me^  that  an 
Agreement  is  here  made  with  the  Collector,  and  such  an  Agree- 
DeDt  as  the  Statute  intends,  as  1  shall  prove  hereafter.     But  iirst, 
it  is  necessary  to  give  an  Answer  to  the  Cases  before  put.     And, 
Sir,  the  Cases  put  of  a  Concord  (which  I  confess  to  be  good  Law) 
are  uot  like  the  Case  here,  nor  are  they  grounded  on  the  like  Rea- 
son, for  two  Causes ;  *■  for  when  a  Trespass  is  done,  and  an  Action  *  ^iog.  Max.  ref . 
brought  for  it,  such  Concord  executory  may  not  be  a  Bar,  by  any  ^^®'  P'*  ^^' 
Reason,  for  there  being  a  Wrong  done,  and  not  denied,  it  must  be 
answered  w  ith  Recompence ;  and  then  the  Concord  executory  is  no 
Recompence  de  facto  :  neither  is  there  any  Action  given  thereupon 
to  compell   the  Party  to  make  Recompence,  and  so  he  is  without 
Recompence,  and  destitute  of  Means  to  recover  any.     And  then 
inasmuch  as  by  the  pleading  of  the  Concord  he  confesses  the  Tres- 
pass, Law  and  Reason  will  say  that  it  shall  not  be  a  Bar,  for  then 
the  PlaintiflP  should  be  barred  without  Satisfaction,    where  the 
Wrong  is  confessed.     ^  But  upon  an  Arbitrement,  where  a  Sum  is  ^m,  s  Ed.  4.  r. 
awarded  in  Recompence  to  be  paid  at  a  Day  to  come  there  this  pl*  14.  Per  Choke. 
shall  be  a  good  Bar,  because  he  may  have  an  Action  of  Debt '  H^^'o^d*^"/  ^' 
for  it  at  the  Day  limited,  and  the  Trespass  is   converted  ^  into  p^  Choke.  P.  iV 
another  Thing  by  the  Arbitrators,  who  are  Judges  thereof:  so  that  £<>•  4.  s.  b.  Per 
there  it  is  answered  with  an  Action,  which  countervails  a  Satisfac-  TT^'d^'r^M'  s 
tioQ  in  Deed.     But  so  it  is  not  in  the  Cases  of  a  Concord,  for  H.r.  ii.  PerCu- 
there  the  Trespass  first  done  may  not  be  extinguished  by  the  Agree-  ri^un-  Fits.  Ac- 
menl,  rir.  the  Concord  afterwards  made,  which  does  not  enure  as  S?*'^'  *\^o7o^' 
any  Satisfaction ;  and  so  is  the  Diversity.     But  in  our  principal  Kelw.  i«l.  a.'per 
Case  the  King  shall  be  recompenced  and  satistied,  as  I  shall  prove  Kelfle.  Dy.  76.  pi. 
hereafter ;  and  for  this  Cause  it  is  not  like  the  Case  of  a  Concord.  J^o^f^A?*'  t^V 
The  other  Cause  is,  for  that  in  our  principal  Case  there  is  not  pi.  3.  i  riacb s^i 
toy  Wrong  done  before  the  Agreement  which  ought  to  be  rec0m-  385.  8  Finch  183. 
peiiced,-  as  it  is  in  the  Cases  of  a  Concord,  but  the  Agreement  was  S^*^i|?**lV  ^^*  -^ 
iirstmade  tiefore  that  the  King  was  entitled  to  the  Subsidy,  and  so  59.  Ld.Raym.  ise. 
the  Agreement  precedes  the  Wrong  supposed  to  done  to  the  King,  Comb.  440.  «7yu- 
anddoes  not  come  after  the  Wrong,  as  in  the  Case  of  a  Concord.  «^o»See  Vin.  Abr, 
And  for  this  Cause  it  may  not  be  resembled  to  the  Case  of  a  Con-  y.'s.Z. 
cord,   inasmuch  as  no  VV  rong  precedes   the  Agreement,  but  the  e  m.  i6-Ed.  4.  8.  b. 
Agreenveiit  precedes  the  Wrong  supposed  ;  and  so  there  is  an  ap-  9.  F.  N.B.  iu»^. 
parent  Diversity  between  the  Cases.      But  the  great  Doubt  here  (if  ^^'^:  ^ij*'  f*. 
aoy  diere   be)  is  in   this  Point,    inasmuch  as  the  Certainty  of  the  pi*  70  iFincb 
Sum,  which    shall   be  paid  for  the  Subsidy,  is  not  knov^n  at  the  384.  ^  Finch  183. 
Time  of  the  Agreement,  or  landing  of  the  Merchandize,  and  so  *  1  Finch  384. 
the  Kmg  is  not  presently  entitled  to  an  Action  of  Debt  for  it.   And, 
Sir,  notwilhstaiiding  this,  it  seems  to  me,  that  the  Statute,  is  per- 
foraied ;    for   the    Statute,    (as  1   have  said)  is  divided  into  two 
Points,  that  is  to  say,  the  King  not  being  paid,  or,  the  Collector 
not  agrevd  with,    &c.  and  so  the  Statute  grants  an  Agreement ; 
aod  here,    although  "^  the  gross  Sum  ii   not  certainly  knu«in,  yet  « Wjnfc  Max.  re^. 
Doue  can  say  but   that  there  is  a  mutual  Assent  of  the  Collector  ^^  P^-  ^* 
sod  the  Defendant,  which  is  an  Agreement,  and  this  Agreement, 
iball  countervail  a  certain  Agreement,  for  by  this  the  Certainty  sliall 

be 
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be  known  by  Circumstsnce,  viz.  by  the  weighing,  whenever  it  shall 
be  weighed,  which  weighing  the  Law  refers  to  the  Collector ;  and 
BO  this  Agreement  is  good  enough  to  make  a  Certainty,  which  being 
f  Touch,  of  Pre-  i^nown,  the  King  may  have  an  Action  for  the  Subsidy.  '  As  if  one 
PerPMard,  Wing  'e^ises  all  his  Acres  in  D.  to  J.  S,  for  Years,  rendering  for  every 
Max.  rcg.  106.  Acre  12e/.  although  the  Number  of  the  Acres  was  not  known  by 
P'*  ^*  the  Lessor  nor  by  the  Lessee,  and  therefore  the  Rent  is  at  the 

Beginning  incertain :  yet,  upon  the  Admeasurement  or  other  Trial 
hud,  the  Rent  reserved  may  be  known  certainly,  for  which  the 
lessor  may  have  an  Action  of  Debt ;  and  therefore  for  this  possi- 
bility of  Trial  the  Reservation  is  good,  which  at  the  Begmning 
«1  Rol.  Abr.725.  was  incertain.     »  So  if  one  gives  two  Acres  to  a  Man,  habendum 

fioon*&5.^i»cr-^*  **^^  ^°^  ^^^  ^^^^^  *"^  *^  ^^^^^^  '"  ^^'  ^'  "  incertain  in  which  of 
kins, '$77.  Wing,  tlieni  he  shall  have  Uie  Fee, ^ and  in  which  an  Estate  for  Life; 
Max.  reg.  106.  but  if  afterwards  the  Donee  makes  a  Feoffment  of  one  Acre,  now 
b    V  1  Ak  ^  A\^\  be  said  to  have  a  Fee  in  that  ab  initio,     ^  So  if  one  leases 

D.pl.2  Toiichf*  Ji^ack- Acre  and  ^FAt/e-Acre  for  Life,  the  Remainder  of  the  one 
of  Preced.  Sif.       Acre  in  Fee,  now  it  is  incertain  which  Acre  he  in  the  Remainder 
Wing.  Max.  itg.    shall  have ;  but  if  he  license  the  Tenant  for  Life  to  cut  down 
.  p .  7.  Trees  in  IFAi/e-Acre,  now  he  shall  be  adjudged  to  have  the  Re- 

mainder of  that  Acre  ab  initio :  and  so  the  Thing,  which  at  the 
Beginning  was  incertain,  is  afterwards  made  certain.     So  in  fV/tee^ 
» U.  14  H.  8. 17.  b.  /e/s  Case  ^  in  14  H.  8.  the  Grant  of  a  Term  upon  Condition 
eTiwdU^^p'     ****^  ^**®  Grantee  should  obtain  the  Favour  of  the  Lessor,  and  pay 
^^  22.  '  ^  much  as  J,  S,  should  award,  was  good  when  the  Condition  was 

fulfilled,  and  the  second  Grant  was  adjudged  void.  And  there  it 
^  M.  14  H. 8.  11.  is  held,yb.  21.  that  if  one''  makes  a  Lease  for  so  many  Years  as 
b.  Per  Rmee,         J,  S.  shall' name,  now  this  is  incertain  at  the  Beginning;  but  after 

plf  iK^cJ*  Utt  *^'  ^'  ^'^^  ^^"^^  named  20  Years,  it  shall  be  a  good  Lease  for  20 
45.  b.  '6Co'.S5.h.  'Ye»rs  ab  initio.  ^  And  in  17  Ed.  4.  in  Trespass  for  Com  taken 
Cro.EI.56i.pl.  away,  there  the  Defendant  and  the  Plaintiff  had  bargained  toge- 
fAnders^259  ^^*  ^^^^  the  Defendant  should  go  to  the  Place  where  it  grew, 
Oodb.  25*.  Skin.  ^^^  see  the  Com,  and  if  he  liked  it  upon  View,  he  should  take 
535.  Touch,  of  it,  paying  the  Plaintiff  40rf.  for  every  Acre ;  this  was  there  holden 
Ya^PerV^X^^  a  good  Contract,  notwithstanding  the  Incertainty  of  the  Quantity 
2273.  Per  ffVsitii.  ^f  the  Corn,  and  of  the  gross  Sum  which  should  be  paid  for  it,  be- 
1  P.  17  Ed.  4. 1.  cause  upon  Circumstance  the  Certainty  might  appear ;  and  there- 
pU  2.  Bro.  Con-  fore,  although  this  was  a  conditional  Agreement,  yet  it  was  held 
^Tp'^^J^sf"^  a  good  Justitication,  "  if  he  had  presently  paid  for  it  at  die  Time 
WiojT.  Max.  rcg.  of  his  carrying  it  away.  And  in  all  these  Cases  the  Agreement 
106.  pi.  7.  Post  between  the  Parties  is  incertain,  and  yet  it  shall  be  adjudged  good, 
Voihrd.'  ^^  because  it  may  be  reduced  to  Certainty  by  divers  Ways  and  Means, 
m  PostH.  ^"^  ^^   ^^^"  countervail  a  Certainty  at  the  Beginning.     So  shall 

it  be  in  the  principal  Case :  although  the  Agreement  doth  not  con- 
tain in  express  Words  the  precise  Certainty  of  the  Sum  at  the 
Beginning,    yet  it  contains  in  itself  a  Circumstance  to  make  the 
Certainty  known,    and  that  is,    the  weighing  by  the   Collector, 
which  has  the  same  Effect  as  a  Certainty  at  the  Beginning;  and, 
[  *  7  ]         *  so  the  Intent  and  Effect  of  the  Agreement  intended  by  the  Statute 
»  Lin.  $  ;i5S.         is  performed.     And  we  may  see  divers  Cases  where  Acts  ought 
esia.TKoL  Rep!  ^^  ^^  performed  strictly,  and  yet  if  the  Intent  is  performed  it  is 
183.  Post  291.       sufficient,   although   the  Words  are  not  performed.     **  As  if    a 
Yin.  Aiir.  tit.       Man  makes  a  Feoffment  to  one  upon  Condition  to  make  a  Gift 

Condition  L.  a.  2.  j,^ 
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0  especial  Tail  to  Hosband  and  Wife  before  such  a  D^y,  and  tbey 
(Be  before  the  Day,  and  before  the  Gift  is  made^  leaving  Issue, 
there  if  the  Feoffee  make  a  Gift  to  the  Issue  and  to  the  Heirs  of 
lui  Father  and  Mother  begotten,  he  has-  performed  the  Condition, 
wA  jet  he  has  not  performed  the  Words  of  the  Condition ;  but 
ioKmuch  as  the  Intent  and  Effect  of  the  Condition  is  performed, 
it  is  suflBcient ;  and  yet  the  Words  of  a  Condition  ought  to  be  as 
Mrictly  performed  as  the  Words  of  any  penal  Statute.     *  So  if  a  ^P.nEd.^.  s^ 
Hin  is  bound  in  an  Obligation  upon   Condition  to  infeoff"  J.  S.  ^fo*  Confiition, 
and  he  makes  a  Lease  for  Years  and  Release  to  him  in  Fee,  he  ^^^*  Lcaskfl^d"' 
has  performed  thef  Condition,  although  he  has  not  performed  the  Release  (nut 
Words ;  and  yet  the  Words  of  a  Condition  of  an  Obligation  ought  ^^ayinff  vriiat 
to  be    fulfilled  as  strictly  as  the  NVords    of  any  Statute;   but  ^^^cLT^^^, 
inasmuch  as  the  Intent  and  Effect  is  fulfilled,  which  shall*  coun-  bnt  Brook  says, ' 
tervttl  the  Words,  it  is  suflScieut.     So  here,  this  Agreement  upon  that  the  Lhw  is 
Condition,  which  is  specially  alledged,  shall  countervail  the  general  be*a  SaSeVor  '* 
Agreement,  that  is  to  ^y,  an  Agreement  certain,  and  is  of  the  Years  and  Kc- 
snae  Effisct,  and  is  within  the  Words  of  the  Statute.     For  which  lease.   And  see 
Reason,  as  it  seems  to  me,  the  Statute  is  performed  in  Words  and  ^j^r^T^e  ^  1^4!" 
Effect^  and  so  the  King  shall  be  barred.     Also  the  Demurrer  is  co.  Litt.*^  a. 
upon  the  whole  Evidence,  and  then  although  the  first  Part  of  the  Carter,  88,  argu^ 
ETirience  given  by  fVelh  had  not  made  for  the  Defendant,  (as  in  p^>^"(g*'j^^' 
reiveriiate  it  does)  yet  the  second  Part  of  it  shall  make  for  him ;  vin.  Abr.'tit.  ' 
for  he  saith   that  the  Kii^  cannot  be  defrauded  of  his  Subsidy,  Condition.  P.  a. 
inasmuch  as  the  Woad  lies  in  the  Custom  House,  safely  kept  until  Rep*i«8***  ^^' 
it  be  weighed,  Sfc.    So  that  this  proves  wholly  for  the  Defeddant ; 
and  therefore  for  these  Reasons  it  seems  to  me  that  the  King  shall 
be  barred. 

Bradshaw,  the  King's  Attorney.     It  seems  to  me  that  Judgment  Eeonira  for  the 
is  to  be  given  for  the  King;  for  here  the  Agreement  is  not  such  I'*f<>™»**'- 
as  the  Statute  intends.    For  when  there  is  a  mutual  Assent  of 
the  Pkrties  upon  a  Thing  incertain,  this  may  not  be  adjudged  in 
Law  any  thing  more  than  a  vain  Communication  and  Discourse 
when  the  Thing  is  not  afterwards  performed.    For  if  I  sell  you 
aQ  my  Com  for  ltd.  per  Bushel,  you  may  not  take  it  before  it  is 
measured,  whereby  the  Number  of  the  Bushels  may  be  known, 
and  also  the  Certainty  of  the  Sum  which  is  to  be  paid  for  it 
presently,  so  that  before  the  Certainty  is   known  it  cannot  be 
adjw^ed  any  good  Contract  or  Agreement.     ^  So  in  37  f/.  6,  if  ^  M.  37  H.  6. 
one  grants  or  prorobes  to  give,  in  Marriage  with  his  Daughter,  fj^ct^i?  ^Sit 
so  much  Money  as  J.  S.  shall  award,  there  it  is  held,  that  before  not  to  tite  tamt 
J.  S.  bath  awarded  and  appointed  it,  the  Party  who  has  married  £ifectasit  is 
the  Daughter  shall  not  have  Remedy  for  any  Money,  for  before  ***'*  ^^^^' 
it  is  reduced  to  a  Certainty  it  is  only  a  vain  Communication. 
And  about  £0  H.  6.  it  is  held,  that  if  one  leases  his  Land  to  ^. 
for  so  many  Years  as  J,  S.  shall  name,  A.  may  not  enter  into 
die  Land  before  J,  S,  hath  named  the  Number  of  Years,  for 
perhaps  J.  S,  will  never  name  any  Years,  and  then  he  shall  never 
have  any  Interest  in  the  Land,  so  that  it  can  only  be  taken  as  a 
Communication  before  X  S.  hath  named  the  Number  of  \ears. 
So  here,  the  Statute  shall  not  be  intended  of  a  void  Agreement, 
but  of  an  effectual  and  certain  Agreement,  whereupoi)  the  King 
nay  have  an  Actidn  at  the  Time  of  the  Agreement ;  and  here  the 

Evidence 
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Evidence  does  not  prove  any  such  effectual  Agreement,  but,  as 

appears  bj  the  Evideuce,  it  may  be  that  the  Woad  shall  never 

be  weighed,  and  then  the  King  shall  never  have  his  Remedy,  for 

there  is  not  any  Time  limited  upon  the  Agreement  when  it  shall 

be  weighed,  nor  by  whom,  nor  is  it  averred  that  the  King  has  any 

Beam  there.     And  therefore   this  Agreement  is   referred   to  an 

Incertainty,  which  by  Intendment  shall  never  be  performed,  and 

is  contrary  to  the  Effect  and  Intent  of  the  Statute,  which  was 

made  for  the  Advantage  and   Benefit  of  the  King;  for  which 

Reason  Judgment  ought  here  to  be  given  fur  the  King.     And 

also  Wells  has  said  that  he  found  Surety,  and  has  not  shewn  what 

Surety  is  certain,  as  he  ought,  for  their  Ability  ought  to  be  shewn, 

« H.  22  Ed.  4. 40,  that  the  Court  may  judge  whether  they  be  suOicient.     ^  As  in 

41;  Bro.  Condi-    gg  £^^  4^  ^  jjai,  ^^3  bound  to  shew  one  a  sufficient  Discharge 

55  H.  6. 10  1*1.      ^^  ^"  Annuity,  &ic,    and   he    said,    that  he   offered   to  shew  a 

Bro.  CoDditioi),     sufficient  Discharge,  and  tlie  Party  who  was  to  see  it  refused  to 

^^ii^ipH^h"'*"^"  ®^®  '^'  ^^^  ^*^  ^**  '^^'^  ^^  ^  "®  Plea,  inasmuch  as  he  did  not 
^96.  1  iJoD.  72.*  shew  in  certain  what  manner  of  a  Dbcharge  it  was,  in  order  that 
Cro. Eliz.  253,  tiie  Court  might  judge  whether  it  was  sufficient:  so  here,  he  ought 
914,916.  Cro.  to  shew  the  Names  of  the  Sureties,  and  their  Ability,  that  the 
Moor. 857.  '  '  Court  may  be  Judges  thereof:  for  which  Reason,  ^c.  And  also 
Hardr.  1.S3.  Wells  has  said  that  he  wpuld  pay  according  to   the  Rate,  and  has 

Kelw.  so  b.  95  b.  pot  shewn  what  Rate,  and  therefore  it  is  not  well  deposed.  And 
Vin.Abr. tit.  '  X^eire  is  another  Cause  why  Judgment  should  be  given  for  the 
Condition.  Y.  d.  King,  for  admitting  that  the  Matter  might  be  pleaded,  and  should 
!*'•  ^^'  be  good,  yel  here  it  might  not  be  given  in  Evidence,  for  the  Issue 

is,  whether  the  Defendant  agreed  or  no,  according  to  the  Form 

of  the  Statute,   which  shall  be  intended  a   general  Agreement, 

viz.  an  Agreement  certain,  and  here  the  Evidence  proves  a  special 

Agreement,  viz,  an  Agreement  incertain,  which  does  not  prove 

the  Issue,  but  it  ongl^t  at  first  to  have  been  pleaded  and  ministred 

in  Bar,  and  relied  upon,  and  inasmuch  as  it  was  not  done  so,  the 

'2R0I.  Abr.  677.  Evidence  does  not  pursue  the  Issue.     **  As  in  31  H.  Q»  in  Debt 

pi.  24.    Trials       upon  noH  est  factum  pleaded  they  were  at  Issue,  and  the  Witnesses 

STu I  says,  that        ^vhich   gave   Evidence   that   he   made   the    Deed  were   examined 

•nrciy  it*  this  be      where  the    Delivery  was,   and   they  said  that  it  was  delivered  at 

?ff"h^in***^*"'     ^^'^^9   which   was   in  another  County  than  where  it  bore  Date, 

Jud|fnient  as  well  tipon  which  the  Defendant  demurred,  and  by  Award  the  Plaintiff 

as  apon  a  Bond    \^as  barred,   because  the   Delivery  shall   be   intended  where  the 

delivered  before     Dale  was,  and  now  the  Witnesses  say  the  contrary,  so  that  the 

•T.  18  H.  6»  16.    Evidence  does  not  warrant  the  Issue.     *  And  in  18  /f.  6.  Issue 

pi. 6.  Fiur.  Feoii-  was  joined  whether  the  Defendant  held  for  Term  of  Life  or  not, 

ments  et  Kaits,       and  a  Deed  of  a  Leabe  for  Life  was  given  in  Evidence,  where  no 

ii76*  pi.  12.  Livery  of  St  izin  was  made,  and  there  it  is  held,  that  this  Evidence 

does  not  warrant  the  Issue,  which  was,  that  he  was  Tenant  for 
'  2  Rol.  Abr.  67G,  Life  the  Day  of  the  Writ  purcliased,  and  is  at  this  Day.  ^  And 
?o-^^*  ^  *^^"^'''      in   14  E(L  3,  upon  Traverse  of  a  Gift  in  Tail,   the  Witnesses 

provtd  that  another  made  ihe  Giit,  and  there  it  was  awarded  that 
the  Plaintiff  should  be  barred,  because  the  Evidence  did  not  prove 
the  Issue.  So  here,  the  Issue  shall  be  intended  a  general 
Agiccnieiit,  and  the  Evidence  proves  a  special  Agreement,  which 
is  not  pursuant  to  the  Issue.  And  if  a  general  Agreement  had 
[  *8  ]         been  ^  pleaded  in  liar,   and  in  the  Rejoinder  he  had  alledged  a 

special 
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ipecial  Agreement^    dib   should   be   adjudged  a  Departure  in 

Fleidiiig.     s  Asf  in  Trespass  if  the  Defendant  will  plead  a  Descent  r  M.  6  H.  7.  8  a. 

to  biBy  and  the  Plaintiff  says  that  after  the  Descent  the  Defendant  Per  Read.  Fitz* 

infeoSBd  him,  and  the  Defendant  says,   that  this  Feoffment  was  co'^LUr^so**' 

npoQ  Condition,   for  the  Breach  whereof  he  entered,   this*  is  a  i  Finch,  iso. 

JAeputure  from  tlie  Bar,  for  it  contains  new  Matter.     So  here,  sFinch'oo.  .-ssi. 

tf  the  general  Agreement  had  been  pleaded  in  Bar,  and  in  his  Vm.  Abr.  tit  De- 

Rgoioder  he  had  maintained  the  Bar  with  a  special  Agreement,        ^^^*  a.  p .  . 

dm  had  been  m  Departure ;  and  by  the  same  Reason^  this  being 

l^iiwa  ID  Evidence  shall  not  maintain  the  general  Agreement  put 

UB  Issue :  Wherefore,  ^c.     Besides,  there  is  another  Matter  which 

dull  make  the  King  to  have  Judgment,  and  that  is,  inasmuch  as 

Dorjf,  one  of  the  Witnesses,  says,  that  about  two  Months  after  the 

first  Agreement,  Smith  told  him  that  there  was  not  then  any  other 

Entry  made   but  tliat  which  was   first  made,  and  that  was  for 

£000  Kiotals  only,  and  his  saying  shall  be  intended  true,  so  that 

by  his   Deposition  there  was  not  any  such  Entry  of  the  special 

AgreeBient  made  as  Wells  has  testified.     And  therefore  inasmuch 

as  the  Witnesses  vary,  and  it  is  demurred  in  Judgment  upon  the 

Depositioo  of  all  the  Witnesses,  and  the  one  makes  against  the 

Defendant,  it  seems  to  me  that  for  this  Cause  Judgment  is  to  bo 

giten  for  the   King.     And  also,  inasmuch  21s  the  Deposition  of 

Davy  is  against  the  Defendant,  and   therefore  he  has  disproved 

the  ^Deposition  of  Smith,  then  there  is  only  one  Witness  which 

proves  for  him,  that  is  to  say.  Wells,  which  is  not  sufficient  in  any 

Law.     For  the  Christian  Kings  of  this  Realm  in  former  Times 

have  made  their  Laws  as  near  to  the  Laws  of  God  as  they  could, 

but  af  their  own  Authority  have  oftentimes  added  greater  Punish- 

nents  to  Things  prohibited  dian  the  Laws  of  God  declare ;  and 

aaiODg^t   divers  Points  of  the   1/iw  of  God  which   they  have 

persued  this  is  one,  viz.  ^  that  in  crery  Trial  there  shall  be  two  *  See  Dent. 

Witnesses  at  least,  which  is  agreeable  to  the  Book  of  Deuteronomy.  ^®P'  ^^*  ^'  ^» 

*And   so  of  ancient  Time  the  Law  of  this   Realm   has   been  Matth.  cap.  I's. 

accordingly,  as  it  is  expressed  in  the  Book  called  the  Mirror  of  v.  16.    s  Epist. 

Jusiiee$f  which  was  made  before  the  Conquest.     ^  And  agreeable  ^®"nth.  cap.  is. 

hereunto  it  has  been  ruled  in  the  Time  of  King  Edward  3,  that  b'Mirror,  cap.  5. 

where  one  Juror  in  Assize  appears,  and  no  more,  and  the  Plaintiff  §  34.  u^luerkmait 

samiises  that  the  Sheriff  has  warned  many  more  who  were  in  the  !"  ^S*^^^"*/** 

Town,  and  prays  that  he  who  appears  may  be  examined  thereupon,  cord  'but  Uie  ^* 

it  was  awarded  that  he  should  not,  inasmuch  as  he  alone  is  not  a  Commentator 


Witness.  So  here  the  Defendant  has  but  one  Witness  J^*""  *•  J*^« 
which  proves  for  him,  which  is  not  sufficient.  And  therefore  for  Text^^hidi  ^ 
all  ibeie  Causes  Judgment  is  to  be  given  for  the  King.  evidently  does 

not  extend  to  this 


Point,  nor  at  aU  warrants  the  Conclusion  v>liich  IVuterhouse  has  made  upon  it.    And  see 
Carth.  144.  PerUoliy  C.  J.  that  it  was  not  necessary  in  any  Case  at  common  Law,  to 
*'  "        "  ^    '  '     more  than  one  Witness. 

quest.  42,  48.  Ass.  pi.  5.  2  Rol.  Abr.  676.  pi.  1.    Bat  see 


|MnoYe  a  Matter  of  Fact  bv  more  than  one  Witness! 
«  M.  48  Ed.  d,  SO.  FiU.  Inquest. 


f  Hawk.  P.  C.  iij6. 

Atkins,  an  Apprentice.     It  seems  to  me  to  the  contrary ;  and  E  amtra  for  the 
firtt,  as  to  that  which  has  been  last  moved,  viz.  that  Davi^  has  l^cfendant. 
deposed  against  us,  and  inasmuch  as  the  Demurrer  is  upon  the 
vhole  Evidence,  that  Judgment  shall  be  given  against  us ;  Sir, 
this  is  not  so,  for  admitting  that  Davy  has  deposed  against  us,  (as 

in 


9  JSillary  TeVm.  4  Edw.  6»  in  Cam.  Scacc. 

Sir,  the  Agreement  executory  is  divided  into  two  Points^  and  n# 

ihore.    The  one  is  such  an  Agreement  exedutory  as  is  certain  at 

the  Beginning,  (as  hath  been  said  touching  the  First-Fruits^)  as  if 

the  Party  should  say,  I  have  so  much  Mercliandize,  or  so  many 

Kintals  of  Wo^A,  the  Subsidy  of  which  will  amount  to  so  mucl^ 

and  for  thii  he  makes  an  Entry  in  the  Book  of  the  Customeri  or 

ah  Obligation  for    the  Payment  of   it ;  here  this  is  one  of  the 

Agreements  executory.    The  other  is  in  our  Case,  or  in  such  like, 

^here  the  Certainty  does  not  appear,  and  the  Parties  are  agreed 

that  die  Thing  shall  be  performed  Or  paid  upon  the  Certainty^ 

being  known.    And  then  inasmuch  as  there  are  two  Agreements 

executdry,  and  our  Agreement  here  is  not  the  first  of  them,  I  am 

to  prove  that  the  Statute  wiif  warrant  and  approve  our  Agreement 

here,  which  is  the  second  Agreement  executory,  as  well  as  it  wiR 

the  first  Agreement  executory ;  and  this  I  shall  prove  well  enough* 

For  in  our  Law,  and  in  all  other  Laws  (as  I  apprehend)  there  are 

some  Things  that  happen,  which  may  not  be  prevented  by  Fore« 

aiglity  nor  by  any  Diligence  or  possible  Means  be  eschewed  and 

avoided ;  and  when  any  such  Tlimg  happens  to  a  Man  the  Law 

will  not  punish  him  for  it,  for  the  Law  will  not  punish  any  Man 

H^^  **^    ^^    but  for  iiis  own  Default,  and  if  the  Law  sees  that  there  is  no 

c  Po8t  IS.    Per      Default  in  him,  it  will  not  punish  him ;   for  if  the  Law  should 

Brook.  punish  a  Man  for  an  Accident,  which  by  no  Foresight,  Diligence, 

Ith^^'^neux  ^^  Possibility,    could   be  avoided,    it   would   be   utterly  againsi 

1  Finch,  t4.       *  Reason,  and  therefore  seeing  that  such  Accidents  can  by  no  Meant 

s  Fincb,  55.  be  avoided,  the  Persons  upon  whom  they  happen  shall  not  be  hurt 

^^*\^s^'  ^    thereby.     *  And  therefore  there  are  three  Kinds  of  Laws  in  this 

•  H.  5  H.  4.         Realm  of  England,  by  which  the  King*s  People  are  govemed| 

Kot  16.  MM.     viz.  the  Law  general.  Customs,  and  Statute  Law,  and  in  these 

M*^  'iS?*  '^'"^      three  Laws  such  unavoidable  Accidents  shall  not  hurt  any  one ; 

wMuieHetur  war-  for  which  Reason,  though  Effusion  of  Blood,  and  the  killing  of 

nmtixartbom  koo-  Men  are  prohibited  by  the  common  Law,  yet  every  Man,  in  his 

S'h^'r^*  69     ^^^  *  Defence,  or  as  **  a  Champion  in  Trial  in  a  Writ  of  Right,  or 

I>r/&*Stud.*l.  i.   ^ch  like,  niay  kill  others;  and  the  one  is  for  the  Safety  of  his  Life 

c.  45r.  F.  N,  B,     in  his  Defence,  and  the  other  is  for  the  Necessity  of  Trial.    ^  So 


B  ^'J^'^ST'*^'  taken  from  thence,  tliey  shall  not  be  chargeable  for  them,  for  in 
Book  is  adjudged  Reason  such  Violence  canuQt  be  resisted,  and  therefore  it  shall 
conirm.  Sed.  8.,P.  infringe  the  Violence  of  the  Custom.  Like  Reason  will  dispense 
3  b^Tpici  *i^u  ^  Statute  Law ;  and  therefore  the  Statute  of  Marlbridge,  cap.  4. 
Distress,  1.*  '  prohibits  Disti-tsscs  from  being  driven  out  of  one  County  into 
'Bro.  33,  Action  another ;  yet  it  is  held  in  30  Ed.  3,  « 'fhat  where  the  Abbess  of 
p'^i4*EdL3*^u!  '^''^^'*  ^^^  ^  Manor  in  one  County,  she  might  carrv  a  Distress 
B^Lr.srs.  Kelw.  taken  in  another  County  in  Land  holdea  of  the  said. Manor,  into 
50  a.  pi.  8. 2  Inst,  the  saipe  County  where  the  Manor  was,  notwithstanding  the 
V^K^B^ao**  Statute  is  in  the  Negative;  and  this  is  in  respect  of  the  Incouve- 
Post  18.204^  Dy.  nicuce  and  Absurdity,  that  should  otiiervvise  follow.  And  so  we 
i6S.p\.-20.Per  gee  that  apme  Cases  shall  be  construed  contrary  to  Statutes^ 
^'d'^*"*^d'4  ^^"^*7  *^  Customs,  and  contrary  to  the  ordinary  Course  of  the 
ii.Fi\r?Bar.i2o!  Commoh  Law,  and  this  is  for  tlie  Nec^ity  of  the  Matter,  and 

Bro,  Digress,  li^  therefore  Kelson  msuutuo^  that  such  Fmoas  aa  xlo  so  shall  not  be 

dttbiti^tar.  'Wrong* 
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irroBg-Doen.     So  id  the  principal  Case  bere^  if  the  Ship  hni 

ken  on  fire,  and  he  had  cast  the  Woad  upon  the  Land  before 

PfefDent  of  the  Stihsidy,  or  Agreement  for  it,  he  should  have  been 

CKined  by  reason  of  the  Necessity  of  the  Occasion.    *  ^  And  so  as       [  ''^  10  1 

the  Case  stands^  the  Tempest  which  arose  upon  the  Sea  could  not  ^Wing«Max.  reg, 

be  resisted,  and  therefore  when  they  cast  the  Woad  out  of  the  ^J^*  J*'  ****  ^^' 

Ship  into  the  Sea  for  the  Safety  of  iheir  Lives,  whereby  the  cer-  ^  ' 

bia  Qaantit J  of  the  rest  that  was  left  in  the  Ship  could  not  be 

looini,  they  ought  not  to  be  blameable  for  this  Incertainty  that 

kaiade;  and  besides,  they  could  not  weigh  it  in  the  Ship,  nor  by 

«qp  other  possibie  Melins  know  the  Certainty  of  if  before  it  wa$ 

pit  upon  tn&  Land ;  and  inasmuch  as  Fogossa  (die  Defendant)  was 

sot  Bi  any  Fault  for  not  knowing  the  Certainty,  and  upon  the  In- 

certMnty  no  other  more  certain  Agreement  could  be  made  for  the 

KfD^a  Subsidy  than  has  been  made,  it  seems  to  me  that  the  De- 

faiidaiit  has  dcme  well,  and  that  the  Rigour  of  the  Tempest  shall 

dense  the  Rigour  of  die  Statute.    And  so  the  Agreement  here 

lade  shall  by  Necessity  of  Reason  be  said  the  Agreement  intend^ 

cdby  the  Statute,  inasmuch  as  a  more  perfect  Agreement  could 

sot  be  made,  the  Accident  having  happened  as  it  did ;  and  so  the 

Defendant  has  fulfilled  the  EflFect  and  Intent  of  the  Statute,  for 

thich  Reason  Judgment  shall  be  given  for  him. 

Saunders  J  one  of  the  King's  Serjeants.     It  seems  to  me  to  the  £  contra  tot  the 
contrary.     And  first  it  is  to  be  seen  (as  I  apprehend)  how  the  Sta-  Informer, 
tste  shall  be  taken,  whether  for  the  Benefit  of  the  Kiiv^  or  for  the 
Benefit  of  the  Party.     And  it  seems  to  me,  that  although  the  Sta- 
tute is  penal,  yet  it  shall  be  taken  according  to  common  Reason, 
and  conioion  Intendment,   and  according  to   the    Minds  of  the 
Makers.     And  here  although  the  Statute  speaks  of  the  Collector* 
90t  agreed  tcith^  and  that  generally^  and  also  although  the  special 
^reaonent,  which  is  here  upon  Condition,  is  an  Agreement,  and  ^..r^    ^ 
included  in  the  general  Words,  the  Collector  vot  agreed  xcith^  yet  Post  86.  Ver  Cu** 
tke  Statute  shall  be  construed  according  to  the  Minds  cm  the  Mak-  riam. 
ew,  and  shall  extend  only  to  such  an  Agreement  as  they  intendedi  J,^^*^  *J*^  statutes 
10  that  their  Intent  sliall  he  observed  in  this  Statute,  *  as  it  shall  be  5.  Wctuni'^^.^cap* 
m  other  penal  Statutes.     ^As  in  the  Statute  of  Wast,  which  says,  if  11.  ^  Marlb.  cap. 
any  one  doth  wast  in  Land  which  he  holds  ex  dimissiofie,  Ac.  yet  if  ^^;  *|>®"sh  ^5»c 
his  £5tate  be  er  *  legatione,  he  shall  be  punished  by  the  Equity  of  of  a  ^De!^, 
the  Statute,  and  yet  the  Statute  is  penal ;  but  the  Minds  of  the  'M.  10H.  6. 8. 
3Iafcers  of  the  Statute  were  such,  and  therefore  the  Use  has  been  P*' ^^*  ^"f:  *^"*'0 
so  ever  since*    And  the  Statute  of  quia  Emptores  terrarum  **,  which  Brief,  te.  &  Wait. 
lestiainsMen  from  making  Tenures  of  themselves,  is  penal,  and  i32.  stKol.Abi. 
yet  where  the  Words  are,  that  every  one  shall  hold  of  the  Lord  ^?-  ^Ju'jq^**^** 
PanuDOunt,  tecundum  quantitatem  terrtc,  S^.  this  is  taken  and  ^/f^g.  * 
ought  to  be  intended,  *  secundum  valorem  terras:  So  that  it  has  al-  <^Wrstiii.s.ciip.t« 
ways  been  the  Mind  of  the  Legislature,  that  their  Intent  should  1**  pl^Vvowr'' 
be  observed  in  the  Construction  of  Statutes.     '  And  in  4  Ed.  4.  ij'is.  ^  inst.^dos,* 
there  was  an  Information  b/ought  in  the  Exchequer,  that  one  had  504.  PerUu, 
lafragbted  certain  Sacks  of  Wool,  and  had  not  found  Surety  ac*  ^^4  pd  4  i  b 
cwdiiig  to  the  Statute  of  14  Ed,  3.  '  cap.  ult.  Stat,  1.  viz.  to  bring  ^^  {^^  Piu.  Bar.' 
Bullioiif  thai  is,  Plate  of  Silver  of  two  Marks  for  every  Sack  (f  sop.  Bro.  Sur- 
W^ool,  and  to  take  two  Marks  of  Coin  back  again  for  the  Buliion:  "^^^f^^^^^' 
4b4  thsQi  w«r9  two  Statutes  alledged  to  bar  the  said  finding  of  (^^^".Cuitais.i. 

C^2  ;5urety^ 


10  Hillary  Term.  4  £dw«  6.  In  Cam.  Scacc. 

Surety,  viz.  the  one  was  the  36  Ed,  3.  cap.  1 1.  which  Statute  re^ 
citesi  that  the  Commons  of  the  Realm  have  granted  to  the  Kinp;  a 
Subsidy  on  every  Sack  of  Wool  for  three  Years^  in  Consideratioa 
whereof^  the  Kuig  grants  by  the  same  Statute,  that  after  the  three 
Years  nothing  shall  be  taken  in  Demand  of  the  Commons,  but 
only  the  ancient  Custom  of  half  a  Mark  for  every  Sack,  Sfc.    And 
the  other  Statute  whicli  was  alledged  to  bar  tlie  said  finding  of 
Surety  was  the  43  Ed.  3.  cap,  4.  by  which  it  was  established,  that 
,     no  Imposition  or  Charge  should  be  put  upon  Wools,  other  thaa 
the  Custom  and  Subsidy  granted  to  the  'King,  S^c.  without  the  Aa- 
aent  of  Parliament,  and  if  any  be,  it  shall  be  repealed  and  holdea 
for  none :  And  it  is  there  said  and  argued  against  the  King,  that  by 
ihe  general  Words  of  these  two  Statutes  the  finding  of  Surety  givea 
^  by  the  said  Statute  of  14  Ed.  8,  shall  be  repealed  and  annulled  >; 
but  there  it  is  adjudged  by  great  Advice,  that  the  finding  of  Surety, 
ut  supra,  is  not  annulled,  and  that  the  Information  was  well  made, 
for  it  is  there  holdeu  that  every  Statute  ought  to  be  taken  according 
.    to  the  Intent  of  those  that  made  it,  where  the  Words  are  doubtful 
and  not  certain  according  to  the  Rehearsal  of  the  Statute,  and  it 
was  not  the  Intent  of  the  Makers  of  the  two  last  Statutes  to  dis- 
<;harge  the  Bullion,  but  only  great  Subsidies  and  great  Charges 
upon  Wool  after  the  three  Years ;  for  which  Reason  the  Judgment 
was,  ut  supra.    Which  proves,  that  where  the  Words  of  a  Statute 
are  general,  as  they  are  in  our  Case,  all  Things  which  are  within 
tlie  general  Words  are  not  taken  as  the  Pujrview  of  the  Statute,  but 
such  '^Th'mgs  as  the  Makers  of  the  Statute  meant ;  so  that  the  In- 
tent of  the  Legislature  is  the  Judge  of  the  Words,  and  shall  abridge 
the  Generality  of  them.     So  in  our  principal  Case,  the  Minds  of 
tlie  Liegislature  ought  to  be  observed  in  this  Statute.    And  .then 
although  the  Statute  is  general,  viz.  the  Collector  not  agreed  with, 
and  this  Agreement  may  be  construed  two  Ways,  vizx  certain,  or 
incertain,  as  in  our  Case,  yet  by  the  Intent  of  the  Legislature  il 
ought  to  be  taken  that  Way  which  is  most  beneficial  for  the  King, 
inasmuch  as  it  was  made  for  his  Benefit  and  Advancement ;  for  the 
Commons  pray,  that  the  King  will accept.this  Subsidjf  as  the  First- 
Fruits  of  their  good  If  ill;  by  which  Words  it  appears  that  the 
^  ^      Makers  of  the  Statute,  that  is,  the  King*s  Subjects,  intended  it  to 
be  made  for  the  Advancement  and  Emolument  of  the  King.    And 
then  it  oQsht  to  be  construed  most  beneficially  for  tlie  King,  which 
Construction  shall  be  best  satisfied  by  an  Agreement  certain,  upon 
kslntt.148.  SCo.  which  the  King  may  have  an  Action  at  the  Beginning.     ^  And  also 
85  bTFreem*    Statutes  ought  to  be  construed  dccording  to  the  Reason  of  the 
i7.  Per  AikintfJ.  common  Law.    And  there  U  a  Principle  or  Ground  in  the  com- 
mon Law  for  the  Exposition  pf  Words,  Clauses,  or  Sentences,  viz, 
*  Post  103.  S38.      'that  in  every  Grant  or  Gift,  if  the  Words  are  ambiguous  and 
^.  Kelw.  7.  b.    doubtful,  diey  shall  be  taken  most  strongly  agaiust  the  Grantors  or 
Sai.96.  pi/i^      Donors,  and  most  beneficially  for  them  to  whom  the  Grant  or 
pavU,45.  a.  5  Co^  Gift  was  made ;  and  if  it  be  so  where  a  common  Person  is  Grantee 
t.b.  6Co.d6.  a.    or  Donee,  a  multoforti^re  where  the  King  is  Grantee  or  Donee^ 
Im.'m/  a  *  19?!  And  *  here  the  Commons  have  given  this  Subsidy  to  the  King  by  the 
a.  Winch.  96.  Ld.  Said  Statute,  and  the  Commons  are  the  Donors  and  Grantors,  and 
Rzym.66o.argu-   the  King  b  the  Donee  or  Grantee,  iu  which  Case,  the  Words  of 

^ "'r  *  1 1  1      ^e  said  Sutute,  ^hich  is  the  Giant^  ought  to  be  takqi  most  bqneT 
•»•    **  J  ficially 
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lctall>'  for  the  King.  And  then  if  an  Agreement  certain  is  more  be« 
Bcficiil  for  th»  King  than  the  Agreement  incertain  here  l«,  (as  every 
•Be  will  confess  it  is)  it  follows  conseauentially,  that  such  Agree* 
scat  certain  shall  be  intended  for  the  King  by  the  Statute  in  the 
GMiruction  of  Law.    And  therefore  the  Statute  de  Prerogativa 
Regit  *iB  B  Grant  of  the  Commons  to  the  King,  \\'hich  ordains  in  »Stat«tf  irEd.f* 
Of.  1.  that  the  King  shall  have  the  Wardship  of  the  Lands  of  such 
ai  lioM  of  him  in  chief  by  Knight's  Service,  ^hereof  the  Tenants 
me  seised  in  their  Demesne  as  of  Fee  at  the  Tiqie  of  t|)eir  Deaths 
4r€.  which  Words  (in  their  Demesne  as  of  Fee,)  have  two  Intend- 
Bioits,  riz^  of  Fee-Simple  or  Fce-Xail^  and  the  most  commop  In- 
tendment is  Fee-Simple^  ^  for  when  it  is  said  that  such  an  one  is  ^  Littlct.  §  1 93. 
ned  in  Fee,  this  is  commonly  taken  in  Fee-Simple;  and  yet  it  n  Ck>-39.m.Prr 
kas  been  adjudged,  and  is  now  used  as  clear  Law,  that  the  King  MaxlTeg. Tb9?* 
dull  have  as  well  die  Land  which  his  Tenant  had  in  Tail,  as  that  pi.  8.*      *      ' 
vUcfa  he  had  in  Fee-Simplest  which  Case  is  as  a  Rule  to  us,  that 
vbere  the  Words  in  d>e  Gifts  of  Subjects  made  to  the  Kiug  by 
P^iament  have  two  Intendments,  tliey  shall  be  construed  most 
Hiooglj  for  the  Benetit  of  the  King.     And  one  mi|y  have  Land  by 
tkree  Ways,  to  which  he  came  not  by  Descent ;  one  Way  is,  by 
Bargain  or  Gift  for  Money ;  another  is,  by  Gift  witho^t  any  Re- 
oompemse;  and  the  Third  is,  by  Way  of  Remainder;  and  yet  if 
a  Man  has  Land  by  all  these  three  Ways,  and  will  give  to  the  King 
all  his  Lduds  purchased,  the  King  shall  have  all  the  said  Lands; 
for  this  Word  (Purchase)  isliaU  be  taken  most  strongly  against  tlie 
IXjuor,  and  most  bcr.cficinlly  for  the  King,  the  Donee.     So  this 
Word  (agreed  with)  shall  be  taken  most  strundy  against  the  Sub* 
jects  in  die  principal  Case,  and  most  beneficially  for  the  King,  anc} 
therefore  inasmuch  as  the  Agreement  certain  is  more  for  the  Benetit 
of  the  King,  the  same  shall  be  here  intended  by  the  Statute.    And 
if  the  Tempest  which  is  alledged  was  true,  yet  Fogossa  might  have 
helped  himself  several  Ways,  for  he  might  have  guessed  upou  Sight 
of  It  bow  much  was  left  in  the  Ship,  or  he  might  have  tried  it  by 
Lighters  or  Boats  in  carrying  of  it  to  Land,  or  he  might  have 
weighed  it  in  the  Ship  by  the  Beam  in  disburtbcning  the  Ship.     Sq 
that  it  is  not  like  some  of  the  Cases  upon  Necessity  put  by  4ikins 
hefore,  but  bis  Ignorance  of  the  Certainty  is  an  affected  Ignorance, 
and  at  least  he  ought  to  have  got  it  weighed  before  this  1  mie.     And 
iaasmoch  as  all  these  Defaults  are  in  him,  by  which  he  appears  to 
have  been  nesligent  and  not  to  have  done  his  Duty,  and  now  the 
Kioff  has  no  Means  to  compel  him  to  weigh  it,  so  that  perhaps  it 
Aall  never  be  weighed,  nor  the  Certainty  ever  appear,  there  is  no 
Reason  that  this  should  be  taken  for  the  Agreement  intended  by  the 
Statute;  for  the  Agreement  intended  by  the  Statute  shall  be  such  as 
gives  a  certain  Remedy,  and  such  Agreements,  upon  which  ^  Re*  «  Vid.  ante  5*1    ] 
medy  is  not  given,  are  void  by  the  Common  Law,  and  b\\M  not  be 
good  in  Bar.    ^  And  therefore  in  19  H.  6.  in  Foiger  ojf  false  Deeds,  a  ]^.  ^9  h.  6-  37^ 
the  Defendant  pleaded  an  Arbitrement  made,  viz.  that  the  Plaintiff  Fiu.  Arbitre- 
iboold  not  sue  the  Writ  against  the  Defendant,  and  also,  that  the  "*??^:  6.  Bro.«i. 
Defendant  should  be  nonsuited  in  an  Assize  which  he  h^d  against  pi.  ^'    ur.ijS, 
the  Phintifl^  and  bn  said  that  the  Day  was  not  yet  come,  and  it     *  "* 
was  adjudged  no  Plea  in  Bar;  one  Cause  was  because  the  Non- 
fDit  does  not  enure  i^  ^  jSatisfaction ;  and  anoiher  Clause  was  be- 

cause 
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cauMs  he  could  not  compel  hifn  to  be  nonsuited  in  an  Assise ;  an4 
if  he  had  said  that  the  Award  vias  that  he  should  give  the  Plain-^ 
•  M.  19  H,  6r  S8.  tiff  ^  an  Acre,  this  had  been  no  Plea,  if  he  had  not  said  that  he  ha4 
«66^Df  3 'i^nch.  &^^^  '^  ^^^f  because  the  Plaintiff  could  not  coni|iel  him  to  give 
385!  sViiicb.183.*  die  Acre.  So  here  he  cannot  compel  him  nor  any  other  to  weigii 
f  M.  Q  U.7.  ^o.b.  it  And  this  is  the  Reason  of  the  Concord  in  6  ^  If.  ?•  \vhere  in 
Ace  rd* 4  Bro.3.  Trespass  the  Defendant  pleaded  a  Concord  Aat  be  shpiik)  pay  Mo* 
tS.P.  P.'ioHiri  <^cy  ^o  ^c  Plaintiff,  and  should  also  make  him  certain  Windows^ 
24.  a.  P.17  Ed.  and  be  shewed  tliat  he  paid  the  Money  accordingly,  but  did  not' 
4.  2.  pi.  5.  ^P^  ^  (liQ^  lig  (m j  made  the  Windows,  and  there  inasmuch  as  th^  Con* 
Accord. 7.  )RoU  cord  was  intire,  and  he  did  not  alledge  tli^  Perfornvmce  of  *  all, 
Abr.  129.  pi.  ^s*  and  tiie  Plaintiff  had  no  Remedy  to  compel  him  to  mtlte  the  Win* 
?£>^'  Sl*  Doc.  ^^^*>  ^®  ^'^  was  held  ill.  ^  But  if  the  Act  had  been  done  there, 
Pliu'i5.1'.'jonef^  it  sliould  be  Otherwise  both  in  the  Ca^  of  an  Arbitrement,  and  in 
6.f«'C«i^.sBiiUt.  the  Case  of  a  Concord,  and  perhaps  also  in  the  principal  Case^ 

Hca5l^Sr59.'  ^^^  ^  *  ^^y  ^^^  ^^^^  appointed,  and  at  that  Day  it  had  beeii 

Nor  is  it  good  in  weighed  end  reduced  to  a  Certainty  before  Uie  Seizure,  then  per« 

Equity.  1  Cban.  haps  thq  Seizure  would  have  been  wrong&l,  inasmuch  as  the  King 
J**  ^lAa^Ucon-  J"^^^^  the  Certainty,'  and  might  then  have  an  Action  of  Debt  for. 

traryl'bnt'tliat  the  Duty,  which  Remedy  by  Action  i^  taken  to  be  of  tlie  same 

Book  has  been  Effect  as  a  Satisfaction  in  Deed,  and  shall  countervail  ^  Satisfac- 

l^KaZ'^lt'  *'^"-.    *  ^^^  ^"  9.7  Jis.  in  a  Bill  of  Trespass  tlie  Case  is,  that  ^ 

^  Kol.'lbr.  iiz9.  Bailiff  known  pledged  an  Ox  of  his  Master  for  twelye  Bushels  of 

d1.  14.  1  Finch.  Wb(  at,  SO  Uiat  if  he  did  not  pay,  ^r.  that  tlien  he  should  keep  the 

*a7*A*^"r5^^^'  ^^  ^^^  ^^^^*  ^^^  ^^  Wheat  came  to  the  Use  of  the  Master,  and 
Fits.  Trespass.  •  afterwards  the  Master  disagreeing  thereto  took  the  Ox,  and  the 
$30.  liro.  Con-  other  brought  a  Bill  of  Trespass,  and  all  this  Matter  was  found  by 
^™^*«^'  "^i^d  -  ^^""^^^ct,  and  by  Award  the  Plaintiff  recoyerecj,  for  there  it  is  held, 
cf  16.    *  that  forasmuch  as  the  Wheat  came  to  the  Master*8  Use,  and  sp 

sounded  in'  Satisfaction  before  the  Master  took  the  Ox,  he  shal( 

be  bound  thereby,  seeing  it  was  done  by  his  kuoviii  Bailiff;  bui 

there  it  seems,  if  the  Wheat  had  not  come  to  the  Master's  Use,  he 

should  not  have  beeli  bound,  for  then  it  had  not  been  any  Hecom- 

kp.  17  Ed.  4.1.    Police.     And  agreeable  hereunto  is  the  Book  in  17  Ed,  4.^  in 

Bro.  Contract,      Trespass  for  taking  Barley  and  Wheat,  where  the  Defendant  said, 

^«  that  the  Plaintiff  bargained  with  him,  that  if  after  he  had  seen  tlie 

said  Barley  and  Wheat  he  liked  them,  then  he  should  take  them, 

i')a)ing  so  much  for  every  Acre,  and  afterwards  he  saw  them  and 
iked  them^  and  therefore  he  took  them,  and  there  it  is  held  by  the 
better  Opinion  that  the  Justification  is  not  good,  inasmuch  as  he 
had  not  alledged  Payment  of  the  Sum,  and  also  he  ought  to  have 
certified  him  of  his  Miiid.  W'herefore  Contracts  or  Agreements 
couditic^iat  sliall  be  said  good  after  the  Condition  is  performed,  but 
r  *  ]2  ]  before  that  they  are  no  more  than  Comhmnications;  *and  sp  is  the 
Diveif.<ity.  Aiid  in  the  principal  Case,  if  a  Day  had  beed  appohited, 
and  It  had  been  weighed  at  the  Day,  S^c,  and  the  Certainty  had  been 
Icnown  before  the  Seizure,  then  perhaps  tlie  Seizure  would  have 
been  wrongful,  but  now  it  shall  be  good;  and  therefore  fat  both 
the  Causes  iirst  above  shewn,  the  Statute  shall  be  construed  most 
Strongly  for  the  Benefit  of  the  King.  And  forasmuch  as  there  are 
so  many  'Defaults  in  Pogo^iir,  which  prove  his  Ignorance  to  be 
affected,  and  seeing  the  King  may  not  compel  him  to  weigh  the 
^Voad,  and' to  ascertain  bia  Duty  to  intitle  bun  to  an  Action^  (and 

so 
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fo  tbe  Agreement  doth  not  presently  import  tny  Satisfaction)  it 
leems  to  me,  that  the  King  shall  not  be  bound  by  such  Agreement 
made  with  the  Collector,  being  his  Servant^  no  more  than  thfs 
Mnter  sboiild  have  been  bouncfiu  the  said  Case  of  C7  ^ss.  by  th^ 
Agreement  made  ^'ith  his  Servant,  if  the  Kecompence  had  not 
come  to  the  Master  before;  therefore  it  seems  to  me  that  Judg- 
ment is  to  be  given  for  the  King. 

Robert  Brook,  Recorder  of  London,  to  the  contrary/  As  to  that  ^T^  '*''  ^ 
which  has  been  said  by  the  King's  Attorney^  that  there  ought  to  be        ^^^t. 
tvo  Witnesses  to  prove  the  Fact ;  it  is  true  tliat  there  ought  to  be 
two  Witnesses  at  least  where  *  the  Matter  is  to  be  tried  by  Wit*  *  s  Rol.  Abr.  675. 
Besses  only,  as  in  the  civil  *Law^  but  here  the  Issue  was  to  be  E''rI?*•^*^*i^.^' 
tried  by  twelve  Men,  *  in  which  Case  Witnesses  are  not  necessary,  sis.'ciib'^Law©? 
for  ID  many  Cases  an  Inquest  shall  give  a  precise  Verdict,  although  Kvid.  i54.  Toucb. 
tliere  are  no  Witnesses,  or  no  'Evidence  given  to  ihem.    *As  if  y-^^^^'^* 
k  be  found  before   the  Coroner  super  visum  corporis,  that  J.  S.  Trial,  Y.'e.  s.  pt 
killed  the  dead  Person,  and  he  is  arraigned  and  acquitted,  die  In*  5.tit.£?idenceZ* 
ooest  shall  say  who  killed  him,  although  thev  have  not  any  Wit^r  I  Tboloss.  Swi- 
oesses;  so  tliat  Witnesses  are  not  necessary  but  where  the  Matter  4s. cap. is.  §9. 
is  to  be  tried  by  Witnesses  only.    For  if  Witnesses  were  so  neces-  CorvjoDs  Enebi* 
«ry,  then  it  would  follow  that  the  Jurors  could  not  give  a  Verdict  ^\f**uj  ^*'''^{.'r 
cootnury  to  the  Witnesses,  whereas  tlie  Law  is  quite  otherwise,  for  si.aif€di!^?D'i- 
ifchch  the  Witnesws  for  Trial  of  a  Fact  are  'joined  to  the  Inquest,  ^est.lib.s2.tit.5* 
if  they  cannot  agree  with  the  Jurors,  the  Verdict  of  the  twelve  f  °d^*^"%if  o^ 
>hall  be  tn!:en,  and  the  Witnesses  shall  be  rejected:  therefore  this  WaterhooMon  ' 
Point  is  clear  cuouzIk     And  as  to  what  has  been  said  by  the  King's  Fortes,  p.  250. 
Attaroey,  that  the  Deposition  of  Davy  makes  against  us,  inasmuch  i.^"*c^*L'ti.^'b 
as  be  says  that  Smith  shewed  him  tliat  an  Entry  was  made  for  no  Hcath'n  Max.  95I 
more  than  2000  Kintals,  Sir,  thb  is  nothing  to  the  Purpose,  for  if  'T.  i4H.7.S9.b. 
he  could  not  say  any  lliing  to  prove  the  Issue  in  which  he  came  to  \^^V^^'\^j^* 
depose,  then  he  is  neither  with  us,  nor  against  us,  but  his  Deposi-  «T.ioRicli.^.* 
tion  is  of  die  same  Effect  in  Law  as  if  he  had  said  nothing  at  all,  /'<t  T.  11.  H.  4. 
or  as  if  he  had  said  that  he  knew  nothing  of  the  Matter;  so  that  ^©ne  3^'^^bd%9 
ibis  Point  also  i^  clear  enough.     And  as  to  that  which  has  been  m.  14  H.  7.  si  b/ 
moved  by  the  Attorney^  that  Tic  ought  to  shew  what  Itate  in  cer-  Bro.  Corone.  52. 
lab;  Sir,  this  is  not  at  all  necessary,  inasmuch  as  it  is  expressed  ^P'^^^MiSf' /^ 
by  the  Statute,  riz.  12rf.  for  ever}'  <205.  of  which  Statute,  being  ge-  (J^ten.  'fiiz.  cL 
Dcral,  all  Persons  ought  to  \3ke  Notice,  as  in  all  other  Statutes;  rono.^ts.  Bro. 
bat  if  there  were  two  Rates,  (as  there  are  not)  then  lie  ought  to  V^^^M'22  ^?^* 
ibew  according  to  which  Rate;  but  inasmuch  as  tliere  is  only  one  ]:fK(i?4. 3.  li.  Dy. 
Rate,  he  has  said  well;  wherefore  this  is  clear  enougli.     And  as  s3B.pl..%. '22Ass. 
to  the  Construction  of  the  Statute,  it  seems  to.  me  that  it  shall  be  **'•  ^^i7|*p'  u^' 
taken  and  construed  beneficially  for  Fogossa  hm^  a  Stranger,  for  207.  a.  c  Hal.    ' 
in  the  same  Statute  there  is  a  Request,  t/uit  all  Merchants,  as  welt  Hist.  PI.  Cor.  65. 
Denizens  as  Strangers,  coming  iuio  this  Realm,  be  ivell  and  honest lu  y^'n^'^^q'"*^^' 
treated  and  demeaned,  as  they  xcere  in  the  Times  of  the  King  s  y\[  cor.  isi.  a! 
fwgenitors,  tcithout  Oppression,  ^c.  which  Words  prove  that  it  1  Finrh.  367.  2. 
was  die  Intent  of  the  Makers  of  the  Statute,  that  it  should  be  con-  f  ^{j  "^^^  V^/297! 
itrued  favourably  for  Strangers.    And  so  the  Statute  itself  is  a  r^Afs.pl.ii. 
more  sure  Warrant  to  us  to  construe  the  Statute  for  tlie  Benefit  Bm.  Kn<iMest.6i. 
of  Fqgosfff,  and  10  his  Favour,  than  any  of  the  said  Reasons  before  '^"a»"^-  ^7.  T»t. 
given.    [But  note,  the  Statute  is  as  he  said,  and  more,  that  is  to  "^^^115^ 
«ay,  Kiihout  Opprtmon  to  be  thiie  to  them^  poying  tlie  Subsidies 

aforesaid, 
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4ifaresaid,  which  Words  he  omitted.]    And  he  argued  further  and 
■aid^  the  Agreement  here  shall  be  good  enough,  apd  is  withifi  the 
Intent  of  the  Statute;  for  in  many  Cases  Gifts  and  Grants  shall 
not  be  certain  at  the  Beginiung>  and  yet' shall  be  good,  if  there  is 
a  Mean  to  reduce  them  afterwards  to  a  Certainty.     Neverthelesf 
it  is  the  Nature  of  Gifts  and  Grants  to  be  executed  presently,  an^ 
every  Gift  is  an  Agreement  between  the  Parties,  and  so  is  every 
Grant ;  and  then  if  Gifts  and  Grants  (which  are  Agreements,  and 
the  JNature  of  which  is  properly  to  be  executed  at  tlie  Time  tiiey 
are  made)  shall  be  good  enough,  notwithstanding  they  are  incertaiii 
at  the  Bf  ginnipg,  a  mnlto  fortiore  Agreements  executory  of  an/ 
Tiling  sliall  be  good,  though  they  are  incertain  at  first.    And  to 
prove  that  such  Gifts  and  Grants  shall  be  good  notwithstanding 
their  Incertainty  at  first,  there  are  many  Cases  as  well  where  the 
*  *^  ^'  ^**  ^^  ^^'"8  •'  others  aire  Parties.    «  And  therefore  if  the  King  at  this  Day 
Hax!'m?i^-pl*  V^^^^^  ^^^  certain  Lands  which  have  come  to  his  Hands  before, 
6*  Pott  136.  P.  '  and  further  grants  to  the  Grantee  such  Liberties^  Privilege^  Jurist 
$0  Bd.  s.  Fits.'     diciioMf  S^c.  as  be  had  who  was  l^ist  seized  of  the  Lands,  where 
Bro.^^lam'  51.  *®  ^^^  knows  not  the  Certainty  of  the  Liberties  ^n^  Privileges^ 
^  9J.  * '   '  yet  this  Grant  is  |ood  enough,  and  the  Patentee  may  enijuire  what 

Liberties  or  Privileges  the  othef  had  before,  and  the  same  he  shall 

use  and  enjoy,  and  yet  they  were  not  certainly  expressed,  but  were 

incertain  at  the  Time  of  the  Grant:  But  forasmuch  as  this  Incer? 

tainty  may  be  reduced  to  a  Certainty  by  Inquiry,  or  other  Circum* 

>  T.  9 IJ.  6.  fT.      stances,  die  Grant  is  good.     **  And  so  it  \s  holden  in  9  H,  6.  where 

Bro' plltentsl^.    ^*®  ^"'8  granted  to  llie  Duchess  of  York quandam  Insulam,  ^x* 

yring.  Max.  re|;.   cum  omnibus  exitibuSy  amerciamentis,  et  prqficuis  omnium  gefUium 

^06.  pi-  7.  re$identium,  8fc.  de  et  infrtt  Insulam  praaict .  in  quibuscunque  curiis 

UoHtis  emergentibus;  there  it  is  held  tliat  the  Grant  is  good,  an4 

yet  at  the  Beginning  the  King  knew  not  what  Issues,  or  what 

Amercements  would  be  afterwards  forfeited;  but  because  wheu 

they  were  forfeited^  (hey  might  be  certainly  known,  (and  so  there 

is  a  Means  to  know  the  Certainty  of  them)  the  Grant  was  ad- 

»H.  5  Ed.  4.8.      judged  good.    *  And  so  in  5  Ed.  4.  the  King  granted  to  one 

Whig.  Max.  rcg. '  ^^^^^^  Garter  the  Office  of  King  of  Heralds  camfeodis  et  juojicuii 

106.  pi.  7  ab  antiquo,  6^c,  here  in  this  Grant  th(?re  *  was  no  Certainty  of 

[  *  13  ]        the  Fees  and   Profits  belonging    to    that  Office,    and    yet   the 

^ckai^^'i'^^    Grant  Mas  held,  good  enough,  causa  qua  supra.     *  And  so  iu 

«Mmt«.di.*Bro.    ^^  ^:  ^'  ^f  ^^^^  l^"^©  grants  all  such  Lands  as  came  to  him  by 

P<itent9. 74.  r  Co.  Attainder,  Sethis  Grant  comprehends  no  Certainty :  yet  it  waa 

47*a.  Win^.Max.  jjeld  good,  because  by  Circqn^lances  i^  may  be  reduced  to  a  Cer- 

'Pisi  h!*6.43.      ^2i>nty.     And  so  if  the  King' will  pardon  all  Riots,  ^c.  here  the 

Fitz.  Giajits.  40.     Pardon  contains  no  Certainty,  nor  (loes  the  King  kqtpw  what  he 

tta^t^  3  H^°'  pardons,  and  yet  this  Pardon  is  good  enough,     ^me  Law  is  in 

m  iVol.  Abr.    ^^^  Case?  of  common  Persons,  ^  for  it  is  hpld  in  2 1  H.  6.  that  if 

48.  pi.  4.  Moor*    a  Person  will  grant  all  his  lithe  Woof  of  th^  next  Year,  it  is  a 

VilicS^'^o*'  ^^  ^^^^  ^"^"^  •  ^^^  *^?  Quantity  of  the  Wool  is  incer^in  at  the  Time. 
^pTii  H.d.43.  ^^  ^^  Grant,  but  inasmuch  as  it  may  be  reduced  to  a  Certainty 
PtrAscue.ToadtL.  afterwards,  the  Grant  was'  held  ^ood  enough.  ^  So  if  a  Man  will 
of  Prwied.  ap.  grant  to  me  the  Perquisites  of  his  Court,  this  incertain  Graut  is 
ToBdi.'of¥rcced.  g^^^»  causa  qua  supra.  *•  And  so  a  Peoffinentof  two  Acres,  viz. 
it.  Uic  one  for  ufe,  and  the  other  in  Fee,  without  determining  in  cer- 

tain in  which  |^e  ^hall  have  Fee^  tbia  incertain  Feoffment  may  be 
'  reduced 


; 
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razeed  to  a  CerUunty ;  u  if  the  Tenant  lose  both  the  Acres  by 
Default,  he  may  have  a  quod  ei  deforceat  for  the  one^  and  a  Writ 
of  Right  for  the  other  Acrei  and  by  that  Means  the  Certainty  of 
the  Gift  shall  be  determined  und  known.    *So  if  one  grants  a  «F.  N.  B.  i5f«a. 
Bent<h^fge  to  another,  the  Grantee  may  avow  or  have  a  Writ  Litt{si9.  9  Co, 
of  ABoujty,  and  which  ever  of  these  he  will  use  is  maintainable^  i^^f}^^!  ^  ^ 
ndyet  at  t&e  Beg^mung^  it  was  incertaih,  but  notwithstanding  this 
Inceitaiiity  die  Grant  is  good.    'So  in  9  Ed.  A.  one  grants  to  'm. 9 Ed. 4. 37. a. 
snodier  20s.  or  a  Robe  annually,  here  the  Grantee  does  not  know  Per  iml  vixz. ' 
the  Certainty  of  the  Grant,  for  perhaps  he  shall  always  hUve  the  j^^^P^'*'  ^^^* 
SOt.  perfitpM  the  Robe  always;  and  yet  the  Grant  is  there  held  to  Hro! Debt.^GoJ^ 
be  good,  because  it  is  reducible  to  Certainty  by  the  Will  of  the  3  Ed.  3.  FitE. 
Granlpr.     »  And  so  a  Lease  for  so  many  Years  as  J.  S.  shall  ljS**  ^P'  S?' 
ttme  ia  good,  and  yet  it  is  incertain  ;  but  if  he  name  a  Number^  ^7^,  P^P^mT^ 
then  It  is  good  ab  untio.    '^  So  if  I  have  two  Horses  in  my  Stable,  s  Co.  sr.  a.  Mow 
n;.  the  one  black,  the  oAer  white,  and  I  give  to  /•  S.  one  of  theoe  |^*   '^ooch.  of 
Horses,    this  is    a  good  Gift,   notwitlutanding  the  Incertaintj^  vi^ef^Post 
because  by  Circumstances,  viz,  by  his  Election,  the  Certainty  may  273.  Hob.  174. 
be  known.    And  then  inasmuch  as  the  Law  is  so  10  the  Cases  ^  ^'^^  f^-  >>• 
aforesaid,  this  proves  our  Matter,  as  it  seems  to  me,  for  every  |  k^)^  Abn  849, 
Gift,  every  Grant,  every  Feoffment,  and  every  Confirmation  is  an  pi.  ii.  1  Andcn. 
Agreement,  for  it  is  the  Will  of  the  Donor  that  the  Donee  should  ^^*  Oodb.  25. 
Lave  the  Thing,  und  the  Donee  is  content  to  take  it.     And  so  there  Elie.'^Sfilu'skku* 
is  a  mutual  Assent  of  their  Minds,  which  mutual  Assent  of  Minds  535. 
is  an  Agreement,  and  an  Agreement  is  nodiiug  but  a  mutual  Assent  ^  ^'J^^^'  ^; 
of  Minds  touching  any  Thing,  for  there  ought  to  be  something  upon  dob^  i9[^by.  91 
which  their  Minds  may  concur  and  conclude.    And  as  in  all  the  pI.  11.  PerkfuB,  * 
Cases  which  1  h^ve  put  before  there  is  a  Matter  and  Subject,  upon  $^4-  Co.  LitL 
which  their  Minds  agree,  so  there  is  in  our  Case,  that  is  to  say,  the  J  Co.*S7.  a?*^  ^* 
Money  whscfi  shall  be  paid;  wherefore  the  Cases  that  I  have  put  Touch.  oirPreced. 
before  prove  that  the  Incertainty  is  not  material,  and  the  King  may  2^* 
be  herje  answered,  as  to  the  Incertainty,  by  the  Cases  of  the  King 
pot  before :  so  that  he  shall  be  rebutted  with  his  own  Cases,  inasmuch 
as  in  the  one  Case  and  in  the  other  there  is  a  Medium  or  Circum- 
Itances  to  try  the  Incertainty.     And  as  to  what  hath  been  s^d,  that 
upon  the  Agreement  it  was  not  concluded  «\ho  should  weigh  the 
Woad,  or  within  what  Time  it  sliould  be  weighed ;  Sir,  this  is  not 
naterial,  for  in  every  Port  there  is  an  Officer  who  has  the  Custody 
of  the  Beam,  and  who  ought  to  weigh  it,  and  it  may  be  weighed 
upon  Request ;    so  that  to  conclude  upon  that  which  is  certain 
before  would  be  in  vaiu.    And  therefore  the  Circumstances  to  re- 
duce this  to  Certainty  are  certain  enough.     And  besides,  although 
the  Statute  had  spoken  of  an  Agreement  certain,  (as  it  Hoes  not) 
J>et  here  the  Necessity  of  the  Matter  will  aid  us ;  for  the  Tempest, 
which  was  the  Qiuse  of  the  Ignorance  of  the  certain  Quantity  of 
Ae  Woad,  and  all  the  Necessity  alledgcd  is  confessed^  by  tlie  De-  'Post 50. 85. ire. 
^uirrer  to  be  true  in  Manner  and  Form  as  we  have  alledgcd  it :  and  ^n.  Hob.  933. 
when  Laws  or  Statutes  are  made,  yet  tliere  are  certain  Things  1  pj^c^/i^^ 
^ich  are  exempted  and  excepted  out  of  the  Provision  of  the  same  5  Co.  69.  b.  Car- 
by  the  Law  of  Reason,  although  they  are  not  expressly  excepted,  ter.  its.  1  Sid.  10. 
^  the  breaking  of  Prison  is  Felony  in  the  Prisoner  himself  by  the  ^  rJl  Re^'23. 

3  Leon.  199. 

f,  jBrowaL ^t4t Gonlds. bi. pLli  Ld. Rajm.  18*  St^ Via. Abr. tit. pemurrer. S. 

{statute 
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k  1  Ed. «.  Stai  4.   Statute  *  dejrangeniibus  priiowam :  yet  if  the  Prismi '  b«  on  I^o^ 

P^KrfS.*  «'lMU  •'^*  *®y  ^'^^  ®^^"  ^'^^  ^^  Prison  to  save  their  Lives,  this  shall 
590.  1 H.  H.  P.  be  excused  by  the  Law  of  ^  Reason,  and  yet  the  Words  of  the 
C6U.  s-Ha^wlu  Statute  are  against  it.  "  So  in  14  H*  7.  the  jurors  nho  H'eresvi'oni 
Bac^'axfrfe.5.  "P^^  •«  l«ue  for  Fear  of  a  great  Tempest,  departed  thence  and 
Vfing.  Max.  re^.'  dispersed  themselves,  and  it  was  there  held  that  they  should  not  be 
lie.  pi.  93.  Ddt.  amerced,  and  that  their  Verdict  afterwards  was  good,  aiud  that  tfaej 

iatt!  R?99.^^*  ^^  ^^}'  ^^  ^'  ^  ^'^'^''  5^  ^  ^^  ^  regBird  of  the  Necissity  of  the 

»  T«  14  H.  f.  S9.  Occasion,  bat  otherwise  they  should  have  been  grievously  punisbe4i( 

Bra.  Verdict.  19.  '^And  so  for  the  Safeguard  of  my  Life  I  may  kill  another  that  asr 

ii^*l?»  *Vw!  saults  me.    And  the  Statute  of  fVestminster  2.  cap.  3.  which  give^ 

Abr.  tit  Trial  G.  Receit  to  a  Feme-Covert,  says,  ^'  If  the  Wife  do  come  before  Judg- 

g.4.  ment  ready  to  answer  the  Demandant,  and  to  defend  her  Right,  sbe 

^^M.  iRn^.  ***'  *^  admitted,"  ijc.  so  that  the  Statute  does  not  give  the  Repeii 

fi.  s  Fineh.  an.*  but  vdiere  the  Wife  is  ready  to  answer ;  and  yet  it  has  beet)  at^odlg* 

Wing.  Bfax.  reg.  ed,  that  she,  being  received,  shall  ^  pray  in  Aid,  or  shall  '  vou^j^ 

i^.pl.M.  3^  ^1^1  ^^  jmg  g^  received,  where  she  has  not  been  ready  tQ 

pi.  i.  Fiti.Re-  answer.    But  the  ancient  Fathers  of  the  Law,  considering  the  sa^ 

ceit  59.  Bro.  10.  Statute,  saw  that  if  it  should .  be  taken  according  to  the  Words, 

^l^'r^^'**^  great  Uiconvenienoe  would  follow  from  thenoe,  viz.  the  Loss  of 

»  T.  Wh.  6.48.  ^^  Recompence  by  die  Warranty,  &;c^  and  therefore  they  construed 

Fits.  Rc^ceit.  60.  tbe  said  Statute  according  to  Equity  and  Reason,  although  the 

f5  Ijt^i'^  FlJ^*  Words  did  not  allow  of  it,  but  seemed  against  it ;  so  that  in  all 

Voucher.  204.  *  Statutes  there  are  some  private  Cases  excepted  out  of  the  |enera^ 

Bro.  100*  Fits.  Provision  by  Equity  of  Reason,  in  Avoidance  of  a  greater  Mischief. 

iao^a*Rolf Abr  ^^^  *^  ^^^  Statute  of  Westminster  2.  cap.  1 .  ordains,  "  That  ihey  lo 

445!  pi.  9.  Via. '  ^bom  (he  Land  was  so  given  upon  Condition,  shall  have  no  Power 

Abr.tit.Rcft-  to  alien,"  ^c.  which  Statute  does  not  sfVeak  of  the  Heirs  of  the 

^^^  ^*  Donee  in  Tail,  but  of  the  Donees  tliemselves,  that  they  shall  not 

have  Power  to  alien,  and  yet  it  has  been  adjudged,  diat  the  Aliena- 

Fitz.Fonn^on  ^^^  ^^  ^^^  t  '*^^  *"  ^^  ^^^  "°^  be  more  prejudicial  to  his  Issue 
52.  Bro.  71.  Par-  than  the  Alienation  of  the  first  Donee  shall  be  to  his  Issue :  for  the 
liament  91,  where  ancient  Fathers  of  the  Law,  seeing  that  these  Cases  were  in  equal  Mis- 

co«.^cred^and*   ^^*^^»  ^^^^  ^^^^  ^^  ^^ '"  '^^^  IjAvf, and  in  such  f  Sense  they  construeil 

m^iudged  accord-  ^^  Minds  of  the  Makers  of  the  Statute,  out  of  mere  Necessity  to 

ing  as  18  here         avoid  a  Mischief.     By  which  Cases  before  recited  by  me  it  appears, 

Ca»c*above^*     *'**'  *^'"^  Things  are  for  Necessity's  Sake  exempted  and  excepted 

friven.  Po»t  178.    (by  Equity  of  Reanon)  out  of  the  prohibitory  Words  of  Statutes^ 

Per  Brook,  C.  J.    and  Other  Things  which  are  not  remedied  by  the  Words  of  Statutes, 

T.  Jones,  239.      ^^^  ^^y  gqujjy  of  Reason)  taken  within  the  Ptirview  of  the  same 

L    ^^  J        Statutes.    And  if  any  lliing  sliall  be  in  any  Case  exempted  out  of 

the  Penalty  of  any  Statute,  we  shall  here  be  aided  by  Equity  of 

Reason,  notwithstanding  tliat  the  Words  of  the  Statute  had  been 

against  us,  (as  in  rei  veritate  they  are  not)  for  we  have  shewn  the 

Danger  of  the  Lives  of  those  who  were  in  the  Shij>,  and  also  the 

casting  of  the  Woad  into  the  Seii  for  the  Safety  of  their  Lives,  sq 

Aat  the  Ignorance  of  the  Certainty  of  the  Woad  came  by  meer 

If  ecessity,  and  all  this  the  King  has  confi^ssed  by  the  Demurrer, 

.  And  then  Fogossa  being  ignorant  of  it  could  not  by  any  Possibility 

have  compoiuided  or  agreed  more  certainly  for  the  Subsidy,  and 

therefore  Reason  will  say  that  we  have  accompl^hed  tbe  Intent  of 

the  Statute ;  and  so  it  seems  to  me  that  Judgment  is  to  be  givea; 

against  (be  King. 

Harris^ 
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tl^attotbercf  tbe  King's  Scrjeaats^tQ  the  contrary :  Aad  Eamtrarotiht 

karmBd  to  the  fame  Effect  with  the  King*8  Attorney,  viz.  that  ^^<^^^^^ 
die  Evidence  whiph  provesi  the  Agreement  upon  Condition  does 
Bot  warrant  tbe  Inue^  which  ihi|Il  be  intendedl  i|  general  Agree- 

laeoL     ^  As  if  the  Defendant  ip  Trespass  pleads,  not  guilty,  and  »  S5  H.  s^  Bni: 

pm  &  JUceoce  in  ETidence,  ^  or  if  in  a  Formedon  in  Descender  ^^^  "^^  ^^^ 

wptm  a  Oift  in  Frank-Marriage  the  Gift  is  traversed,  and  a  Deed  j^\  f^'  „'  {^^^ 

k  diewn  of  a  Gift  in  Fjraak-Marriage,  the  Remainder  over  in  Fee,  Per  Brook  it  * 

^or  apoa  Traverse  upon  a  I«ease  for  Years  alledged  without  Detd,  Aiuiaci  Bro. 

if  a  Deed  la  shewn  in  Evidencei  this  Evidence  does  not  M'arrant  the  Kehr!^!iu59?al. 

bae;  so  here.    And  also  im  argued  that  the  Collector  of  die  sRol.Abr.  676. 

Sahsidy  bad  no  Authority  to  give  any  one  License  to  put  the  Mer-  P|-  i^  Heath's 

d»nd»e  upon  Land,  tlie  Subsidy  not  bring  paid  nor  agreed  for,  TriJu'Si^Pais, 

^u  aBaiiin  has  nothing  todo  with  the  Debts  of  bis  Master,  aad  if  456.  Browa*^ 

he  pay  tbem  he  shall  not  be  allowed  for  it  in  his  Accomp^  with-'  ^^*J[^' .*^''^* 

oat  Specialty;  but  if  he  pay  a  Quit-Rent  issuing  out  of  the  Land,  ^5 On^fr/ 

he  sball  be  allowed  for  it,  because  the  Payment  of  this  belongs  to  21  H.7.  se.'a/ 

his  Office  ;  and^  so  if  the  Collector  accept  any  other  Agreement  ^^  ^"^'  ^  K<>I* 

than  if  intended  by  die  Statute,  this  shall  not  aid  die  Party.    And  ^7^%^  esf^ike* 

he  said  that  an  Agreement  upon  Condition  ought  to  be  fulfilled  Vfn.  Abr.  tit« 

before  it  shall  be  pleaded.    Ab,  if  I  give  all  die  Money  in  my  Evidence  O.  b.  1. 

P^rse  to  J.  &  he  may  not   have  an  Action  for  it,   except  he  J  u!\^^/Ahr! 

alledged  the  Certainty  of  it;  so  that  without  Certainty  the  Action  tit.  Evidence C* 

isuoi  uuiintuuidble ;  so  is  it  iu  ilie  Ca^M)  here;  for  which  Reason  b.  pi.  5,fortUt 

Jodgoieot  i.  to  be  gi^ea  for  tbe  King.  ,  FrSS^wL^riage. 

firo.  Frank« 


^  ia<e  11.  B.  N.  C.  ^  347.  Co.  Litt.  Sl.  b. 

^e  Rol.  Abr.  676.  pi.  14.  Vin.  Abr.  tit  Evidence.  C.  b.  pi.  6.  Heath's  Max.  9..  80. 

*  T.  4  H.  7. 14.  b.  Fer  Keble.  Bro.  Baily  27.  1-it.  R.  71.  Post  282. 

And  afterwards  at  another  Term^  m.  on  tlie  C6th  Day  of  Jprilf  E^o^  Termf 
in  Eatter  Term  next  following.  Pollard,  Serjeant^  argued  thus  to  ]^^^\^  fj^ 
the  contraiy*     First  of  all  it  seems  to  me  very  necessary  to  give  an  Uefendant. 
Answer  to  tbe  Objections  and  Arguments  made  and  alledged  last 
Term  against  the  Defendant.    And  one  of  the  principal  Arguments 
ind  Reasons  upon  which  they  chiefly  relied^  was,  that  the  Agree* 
meat  generally  was  put  in  Issue,  which  shall  be  intended  th^  most 
common  Agreement,  and  that  is,  a  general  Agreement,  and  the 
jEvideuoe   given  by  fVells  proves  a   special  Agreement,  viz*  an 
Agreement  upon  Condition,  which  is  of  another  Nature  than  the 
Agreement  tendered  by  the  Issue ;  and  therefore  they  said  the  De* 
murrer  hereupon  shall  be  adjudged  for  the  King  and  tbe  Informer. 
Sir,  as  to  this  I  answer,  that  by  the  Arguments  already  made 
Dothiug  has  been  put  in  Issue,  but  whether  he  agreed  according  to 
the  Statute/    And  in  diis  Word  (oftree)  every  Agreement  is  con* 
tained :  and  therefore  inasmuch  as  me  Agreement  upon  Condition 
is  iiKluded  in  the  Words  of  the  Issue,  viz,  in  this  Word  (Agree- 
meiU)  it  is  sufficient  for  us  to  prove  the^Agreemeut  upon  Condition  ; 
for  an  Agreement  upon  Condition  is  an  Agreement,  as  a  Feoff- 
ment upon  Condition  is  a  Feoffment.    ^  And  therefore  in  36 11.6.  «d6  H.  6.  f.  Fitr. 
t  Man  brought  an  Action  of  Debt  upon  a  Re<;ognizauce,  and  the  p  ^.^'^'  ^2*  ^^' 
Defendant  pleaded,  wd  tiel  Recogtiizance,  upon  whidi  they  were  ^^^^j/^  ^^j J^^^ 
It  Issue,  and  at  the  Day,  4rc.  a  Recognizance  with  Condition  was  cer*  464.  Tr.  per 
tified.  and  diei«  it  is  stnmgly  debated  whether  or  no  he  had  £uled  of  P«u,  sax. 

his 
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*  his  Record)  and  at  last  with  great  Advice  it  was  adjudged  that  the 
Plaintiff  had  not  failed  of  his  Record,  but  had  proved  bis  Issue  su^ 
ficiently ;  *  for  the  J  usticcs  there  held,  that  a  Recognizance  upon  Con- 
t  Trials  per  Pais,  dition  is  a  Recognizance.  >  So  here  the  Agreement  upon  Condition 
467.  ^^J?;^  Q  is  <tn  Agreement,  and  therefore  die  Evidence  well  proves  the  Issue.. 
|^^>K?/H^^'^  ^^^  forasmuch  as  this  Point  is  all  one  with  the  pnucioal  Matter,  I 
h£u^*  sI^aII  argue  it  more  at  large  when  1  come  to  the  principal  Matter.  And 

what  I  have  hitherto  said  has  been  upon  a  Supposition  that  the  Issue  is 
T^^^^F^sS6S«  *'^^  ^^  before  moved,  m.  That  the  Agreement  generally  was  put 
470.^Ub.tN  of  in  Issue.  But,  Sir,  I  deny  that  the  Agreement  generally  is  put  itt 
E.  SS3.  Plaintiff  Igsue^  but  the  special  Agreement,  which  b  uponCondition,  is  only 
pleads  a  L«w^^  put  in  Imue.  For  in  Uie  Answer  the  Defendant  has  shewn  the 
in?vi<ienoea  Tempest,  and  the  castbg  the  Woad  into  the  Sea,  and  all  the 
lieaacapaDCon'  Means  by  which  he  became  ignorant  of  the  certain  Quantity  of 
C^^^  what  was  left  in  the  Ship,  and  also  he  has  shewn  the  Entry  of 
fonMd^itMgo^»  SOOO  Kintals,  and  die  special  Agreement  with  the  Collector  for 
for  ^'^^^4SS^t  ^^  Remainder  now  in  Dispute,  and  has  concluded,  Et  super  'Aoo 
'fSTlts^fsotf  ^****  Jirmfaio  CoUectore comordatit  et  agreavit,  in  which  Case,  (as 
tbc  Isnie  be  of  a  it  seems  to  me)  although  he  has  conduded  with  the  Conclusioq 
Feoffincntabso-  super  hoc,  ut  suproy  yet  the  Issue  is  not  general,  as  it  should  be  if 
p^^^  of\  ^^  Matter  before  the  Conclusion  had  been  omitted,  but  the  special 
Feoffknentcoii^  Matter-  shall  remain,  and  thestq^er^oc  shall  have  relation  to  it; 
ditional.  Heath*!  so  that  the  Issue  shall  be  upon  the  special  Matter,  for  that  is  the 
Max.  85.  Substance  and  Foundation  of  the  Conclusion,  which  the  Conclu- 

sion shall  not  avoid,  but  inasmuch  as  it  is  in  the  Affirmative,  as  the 
Conclusion  is,  and  is  agreeable  with  the  Conclusion,  the  special 
Matter  and  the  Conclusion  shall  remain  together,  as  one  entire 
avia.  Abrvtit  Matter  and  Substance  of  the  Issue.  ^  And  therefore  iu  Assize  of 
Trial  P.  pi.  2S.  Mortdancestor  if  the  Tenant  pleads  special  Bastardy  in  the  Demand-^ 
iT.  ^Ed.  9.  *"^»  ^^  ou^t  to  plead  it  certainly,  as  to  say,  that  the  Demandant  was 
ab!  si.  38  Ed.  3.  begotten  between  J^  S.  and  Alice  G.  aiid  bom  before  Espousals, 
^'  ^'  v^r^^^i^  *  afterwards  Espousals  were  had  between  tliem,  and  he  ought 
Bro.%rials.  53^  ^^  conclude,  and 90  a  Bastard ;  now  this  Conclusion  has  not  avoided 
M.  40  Ed.  3. 39.  the  special  Matter  before,  for  if  so,  then  the  Issue  shall  be  Bastard 
pi.  18.  ^•*??^*^'  generally ;  and  if  so,  it  shall  be  *  tried  by  the  Bishop,  and  if  so,  the 
16.  igl^^AssTpl.  7.  Bishop  will  certify  him  mulier,  for  such  a  Bastard  is  mulier  in 
H.  18  Ed.  4.30.  m.  the  spiritual  Law;  but  such  Matter  shall  be  tried  by  the  Assize^ 
1  Rol.Abr.S6t.  #(j|g  ill  many  Books  it  is  adjudged)  ergo  the  Conclusion  has  not 
Abn  dS6.  pi.  2f.  ^^^^^^led  the  special  Matter,  but  the  same  remains,  and  the  Issue  is 
9  Co.  51.  b.  takeu  upon  it.      *  So  in  a  Formedon  in  Descender  if  the  Tenanl^ 

Co.  Litt.  74.  a.  traverses  the  Gift,  and  the  Demandant  by  way  of  Replication 
^do.^Hob'296.  maintains  the  Gift  widi  a  Recovery  in  V'alue  by  reason  of  a  War- 
Did.  74.  pi.  59.  ranty,  he  ought  to  conclude,  et  issiitt  dona ;  now  if  the  Conclusion 
O.  Bendl.  139.  has  avoided  the  special  Matter  before  alledged,  then  the  Tenant 
TriauTperPais,  8.  ^^^^^  ^^  traverse  the  Conclusion  only,  that  is,  the  Gift,  which  is  a 
r  *15  1 '  ^^^^^^  i^  ¥tiQtf  and  shall  be  tried  per  Pais;  but  the  Case  is  not 
•  H  H  7  i  so,  for  he  ought  to  answer  to  the  Ivecovery  in  Value,  and  that  slial^ 
P^KMe,  ^  ^"^^  by  ^^  Record ;  which  proves  that  the  special  Matter  be- 

»M.  32  H.  6. 14.  fore  the  Conclusion  shall  remain.  ^  And  so  in  Assize  if  the  Plain- 
Per  LUtMim.  i\ff  makes  himself  a  Title  and  concludes,  and  so  he  was  seized  un- 
Fit*.  luae.  91.      ^jj  j^y  ^^  Defendant  disseized,  now  if  the  Conclusion  has  avoided 

the  special  Matter  before,  th^  it  follows  that  the  Defendant  may 
not  ^wer  to  the  Title^  but  the  Law  is,  that  he  ought  to  answer  to 

th^ 
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Ide,  and  travene  it;  by  which  it  is  proved,  that  the  Conclu^ 
too  has  not  avoided  the  special  Matter  before ;  and  in  all  these 
2ases  the  Matter  before  the  Conclusion  and  the  Conclusion  are  in 
lie  Affirmative.  Bat  in  Debt,  if  the  Defendant  pleads  Payment, 
od  so  he  owes  him  nothing ;  or  in  Trespass  for  Goods  taken,  if 
be  Defendant  pleads  a  Gift  of  them,  and  so  not  guilty,  in  these 
2aaes  die  Conclusion  has  avoided  the  special  Matter,  and  the  Con- 
loaion  only  ought  to  be  traversed,  and  not  the  Matter  before,  for 
lie  Conclusion  b  a  Traverse  of  the  Action,  and  the  Matter  before 
!ie  Conclusion  is  in  the  Affirmative,  and  the  Conclusion  in  the  Ne- 
ative,  which  l^s  avoided  the  Matter  before*  But  in  our  priaci- 
ml  Case,  and  in  the  other  Cases  before,  the  Matter  precedent  and 
be  Conclusion  are  in  the  *  Affirmative^  which  may  well  stand  toge-  *  See  Co.  Litt 
ber  as  one  entire  Substance  of  the  Issue ;  and  tlierefore  the  special  ^^*  ^* 
kgreeraent  n  put  in  Issue,  and  then  the  Evidence  proving  it  is 
tursuant  enougn.  Another  Objection  was  made  the  last  Term, 
k,  that  the  Agreement  was  not  good  and  perfect,  because  it  was 
ot  concluded  and  agreed  what  Person  should  weigh  the  Woad, 
od  therefore  the  Agreement  was  imperfect  to  reduce  the  Value  of 
be  Subsidy  to  a  Certainty,  and  without  the  Certainty  being  knowir, 
be  King  cannot  be  satisfied,  nor  have  any  Action  for  it,  Sfc,  And 
8  to  that,  it  seems  to  me  that  the  Person  who  shall  weigh  it  is  * 
ertain  enough,  and  as  certain  as  if  he  had  been  appointed  by  ex- 
fess  Words ;  and  that  is,  the  Collector  of  the  Subsidy,  and  iu 
tight  of  the  King  he  may  justify  doing  the  same.  And  therefore 
take  this  to  be  a  Principle,  that  when  it  is  agreed  between  any 
^ersons  that  a  principal  Thing  shaU  be  done  or  had,  and  before  it 
lay  be  done  or  had,  there  is  another  Thing  first  to  be  done,  and 
:  it  not  certainly  agreed  who  shall  do  the  said  other  Thing,  there 
^  Law  appoints  ^  him  that  has  the  greatest  Knowledge  and  Skill  ^  RegnU.iFincli* 

>  do  the  said  other  Thing.    ^  And  therefore  in  9  EZa.  in  Debt  Jf^  .s^m***^*  ^^ 
poo  an  Obligation,  die  Defendant  pleaded  a  £>efeazance,  which  Ca.^Littr96/iu 
m»,  that  the  great  Bell  of  Mildenhall  should  be  carried  to  the  s  Tos<-  4S5.  * 
loose  of  the  Defendant  in  ^oncich^  and  diere  should  be  weighed  J*?^'  1  j^' 

nd  put  in  the  fire,  and  that  if  the  D^endant  made  a  Tenor  of  it  Fitz.  Debtf  sr'.'* 

>  agree  in  Tune  and  Sound  with  the  other  Bells  of  Mildenhalif  Bro.  Conditioii, 
bat  then  the  Obligation  should  be  void ;  and  the  Defendant  said  l%{nch6i^\'B\ 
tuU  the  Bell  was  not  weighed.  Judgment  si  actio ;  and  if  this  was  Abr°465.  pi.  stl 

food  Plea,  was  the  Question;  For  the  principal  Point  was,  that  Popb*  i^*    ^«r 
be  Defendant  should  make  the  Bell  to  agree  with  the  other  Bells,  ^S^'i^lP^^!?' 
nd  before  Uial  could  be  done,  the  weighing  of  the  Bell  was  ne-  *tep.3j^ 

eaaary,  in  order  that  the  Weight  and  Quantity  of  it  might  be 
iiowii,  for  without  that  he  could  not  make  Uie  Bell  to  agree  with 
be  others :  and  the  putting  the -Bell  into  tlie  Fire  to  melt  it  was 
Iso  necessary,  ^d  who  sliould  weigh  and  put  it  into  the  Fire  was 
ot  eipressed  in  the  DefeazaiKe,  so  that  there  it  falls  to  the  Con- 
tniction  of  Law  wiio  ought  to  do  it ;  and  it  is  there  clearly  held 
lat  the  Defendant  ought  to  do  it,  and  that  the  Plea,  ut  supra,  was 
ot  good ;  for  upon  the  Matter  it  appeared  that  the  Defendant  was 
Brasier,  and  it  belongs  to  his  Office  to  Meigh  and  put  the  Bells 
ito  die  Fire,  and  therefore  the  Law  appoints  him  to  do  it.  *  And  «  Perk,  f  786. 
I  tlie  same  Case  it  is  also  held  for  Law,  that  if  a  Taylor  is  bound  ^  y^^cb.  44.  t 
Ian  Obligatiou  upon  Condition  indorsed,  that  the  Obligee  shall  v"i?AbrVtitSii. 
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tmiig  te  kiB  Shop  th^ee  Yardd  of  Ciotli,  ^hich  aball  be  there  cut 
out|  and  theu  if  th&  Obligor  thnke  ihe  Obligee  a  Gown  of  it,  ihM 
the  Obligation  shall  lose  it^  Force,  in  such  Case  the  Obligor^vt^f 
the  Taylor,  is  bound  to  cut  it  out,  for  the  principal  Point  is  thd 
making  of  the  Gown,  and  before  that  can  be  dont,  it  must  of  Ne- 
eeiaity  be  cut  out,  and  who  shall  do  thii  is  not  expressed,  and 
therefore  the  lAW  appoints  the  THyloi*  to  do  it^  because  he  ha^ 
the  greatest  Knot^ledge  and  Skill  to  do  it,  and  it  belong^  to  his 
'  1  Finch.  44*  Business.  'So  in  b<ir  principal  Ca^  it  is^  Certainly  concltidedf  and 
ji  Finch.  61.  i^reed  that  the  Collector  on  Behalf  of  the  King  shall  hare  the 

Subsidy,  and  this  is  the  principal  Thing,  and  before  this  can  be  bad 
there  is  another  Thing  to  be  done,  viz>  the  weighing  it  to  try  thci 
Certainty  of  it,  for  without  die  Certainty  be  known  the  King  can^ 
not  be  satisfied,  and  who  shall  weigh  it  was  not  concluded  and  ex- 
pressed, and  therefore  the  Iaw  shall  appoint  the  Collector  to  do 
It,  because  it  belongs  to  his  OflSce ;  for  as  properly  as  it  belongs  to 
the  Office  of  a  Brazier  in  the  other  C^se  to  weigh  the  Bell  and  put 
it  in  the  Fire,  or  to  the  Office  of  a  Taylor  to  cut  out  the  Cloth,  so 
i^roperly  does  it  belong  to  the  Office  of  the  Collectbr  to  weigh  thif 
rhmg  for  which  the  Sul»idy  shall  be  paid,  for  without  weighing 
it  be  cannot  come  to  the  Knowledge  of  the  Value  of  the  Suosidy 
in  diis  Case,  and  in  many  oUier  Sorts  and  Kinds  of  Merchandize : 
and  for  this  Reason  it  belongs  to  the  Office  of  Collector  to  have  a 
Beam,  and  to  weigh  the  Merchandises,  as  the  Means  to  come  ai 
the  Knowledge  of  the  Certainty  of  the  Subsidy,  and  it  is  an  Inci- 
•  M.  ft  R.  2.  Fitz.  dent  to  his  Office,  and  therefore  the  Law  appoints  the  Collector 
Iti^s  c.  66*     * '   ^^^  ^^  weigh  it,  which  is  as  certain  in  Law  as  if  it  had  been  con- 
Temp.  £d.  1.        eluded  by  express  Words ;  and  so  the  Agreement  is  perfect  not^ 
Fiti^rant.  41.    withstanding  this  Exception.     And  if  Fo^ossa  should  bring  an 
Sple.  Hob.  ^'  Action  of  Trespass  against  the  Collector  tor  meddling  with  the 
Godb.  359.  Woad  when  he  weighs  it,  the  Collector  might  well  justify  it.    >  For 

«  Rol.  Abr.59.      Jq  g  Rich,  2,  in  Trespass,  it  is  held  as  a  Maxim,  that  if  a  Man  has 
a.  ^koor  ^li^*  ^^  Interest  in  any  Thing  by  the  Grant  or  Assent  of  another,  and  the   . 
Cro.  Jac  170.       Party  that  has  such  Interest  cannot  have  the  princiiKil  Thing  with^ 
P*'  ^^'^  out  doing  another  Thing,  there  he  may  do  the  said  other  Tiling, 

^  L  J^  J  and  justify  the  same,  *  because  it  is  the  Means  to  come  to  his  Pro- 
1  FUch.  45.^*  *^ ;  for  there  it  is  held,  *  that  if  one  grants  to  me  all  hb  Tree» 
s  Finch.  63.*  Hob.  growing  in  his  Wood,  I  may  cut  them  down  and  carry  them  through 
«34.  sRol.Abr.  |,jg  I^nd,  and  although  his  Grass  be  trodden  down  with  the  Car- 
Juil'^d^^bf'  wage  of  them,  he  shall  not  have  a  Writ  of  Trespass  for  it;  for 
mdjodfKcd  per  Cur.  Trees  are  such  Things  that  they  must  either  be  carried  with  Carts, 
'^^j*c.  ^«  >n  or  the  Party  cannot  have  them,  nor  make  any  Profit  of  them.  But 
iijSi?m.  aT'  -  ^^  principal  Case  there  was,  that  one'  sold  all  his  Fishes  in  his 
Oodb!  53.  argu'  Pond,  and  the  Vendee  dug  a  Trench,  so  that  the  Water  might  run 
r^%  out,  and  by  that  Means  he  might  take  the  fbhes,  and  the  Vendor 

T.7  R.?/sta^  brought  a  Writ  of  Trespass  against  him  for  digging  the  same,  and 
liam  Trespass.  53.  tliere  it  was  awarded  that  he  should  recover,  **  because  the  Vendee 
BdleWi  c.  304.  might  take  the  Fbhes  by  Nets  or  other  Engines ;  but  if  there  had 
«  RoU  Abr'.  60.  ^^^"  "^  ^^^^^  Means  to  take  them  it  had  been  otherwise,  as  it  is  ^ 
pi.  15.'  \  Finch,  there  held.  And  for  the  coming  to  the  Banks  to  fish,  he  may  uell 
45.  %  Finch.  63.  Justify  that,  for  without  that  he  cannot  take  them  by  any  Means^ 
rHrovoiL  tu.  S^  ^^^^  ^  ^^*°  "^^y  *'^vays  justify  the  necessary  Circumstances^ 
Qodb.  53.  mfmm  where  he^ha^  a  Tttle  to  the  principal  Thing,  ^o  here  the  Col* 
9fmm  lector^ 
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ktor,  b  tiie  Behalf  oF  the  Kin^i  hath  a  Title  to  the  Subsidr^ 
which  he  cannot  have»  nor  an;  Action  for  it  before  the  Certainty  be 
known,  and  the  weighing  it  is  the  Means  to  come  to  the  Certainty 
nf  h^  which  he  may  do>  and  shall  not  be  punished  for  meddling 
nidi  the  Woad  for  mich  Cause  or  Purpose,  but  may  well  justify 
Ae  same.  And  so  it  seems  to  me  that  the  Collector  ought  to  do 
il,  and  may  justify  it,  and  therefore  the  Agreement  is  perfect,  not- 
vitbstanding  this  Exception.  Anothei*  Exception  was  taken  the 
other  Term,  that  the  Agreement  should  be  judged  imperfect,  be- 
cune  die  Certaftity  of  the  Hme  for  the  weighing  of  it  was  not  li- 
Buted  and  appointed  upon  the  Agreement.  *Aud  as  to  this,  it  *  Wing.  Mux,  ttg* 
leems  to  noe  clear  enough  that  the  Collector  of  the  Subsidy  ma^  ii6.pl.3s« 
weigli  it  when  he  pleases,  for  the  Agreement  was,  that  when  it 
ihoold  be  weighed,  that  then  he  should  pay  according  to  the  Rate, 
ihich  io  Construction  of  Law  is  as  much  as  if  it  had  been  agreed, 
&at  when  the  Collector  would  weigh  it,  then  he  should  presently  4 

pay  for  the  tame,  in  which  Case  the  Time  is  referred  to  the  Will 
of  the  Collector.    And  so  in  all  like  Cases,  where  it  is  agreed  that  ^ 

one  shall  have  Benefit  upon  an  Act  first  to  be  done  by  him,  and 
wo  Time  is  limited  when  it  shall  be  done,  tlie  Law  saith  it  shall  be 
dons  ai  his  Will.    *^  As  if  a  Man  makes  a  Feoffment  in  Mortgage,  d  Littlet.  §ssr. 
■poB  Condition  that  if  he  pay  to  the  Mortgagee  «£20,  that  then  he  Wing.  Ma&.  reg. 
shall  re-enter ;    inasmuch  as  no  Day  of  Payment  is  limited,  the  ^^^'  ^^f^^^f 3 
Mortgagor  may  pay  it  when  he  pleases ;  for  he  b  to  have  the  Be-  PerAndfrt^*]  C J, 
nefit,  rtz.  his  Land  again.    So  if  one  grants  to  another  that  when  s  ^^^^^  ^^^' 
he  has  married  his  Daughter  he  will  give  him  £20,  in  this  Case  ^^^403*  ^^^'*' 
iaasmucfa  as  no  Time  is  limited  \^lien  he  shall  marry  her,  he  may 
marry  her  when  he  pleases ;  so  that  the  Time  is  referred  to  bis 
Will,  who  b  the  Agent,  and  who  shall  take  Benefit  by  the  Mar« 
riage.     So  in  the  principal  Case,  inasmuch  as  the  Payment  shall 
be  made  to  the  Collector  upon  the  weighing,  and  no  Time  is  li* 
nited  for  the  weighing,  the  L^w  refers  the  Hme  thereof  to  the  Will 
and  Pleasure  of  the  Collector ;  and  so  the  Agreement  is  good  and 
perfect  notwithstanding  the  said  Exception.    And  if  the  Law  be 
so,  viz.  that  the  Collector  in  Right  of  the  King  ought  to  weigh 
it,  and  at  what  Time*  he  pleases,  and  may  justify  the  same,  then 
that  which  b  said,  that  the  King  is  not  sure  of  any  Recom  pence 
nor  Action,  is  not  true,  for  the  Co  lector  may  weigh  it,  and  there* 
by  know  the  Certainty  of  the  Subsidy,  upon  which  an  Action  shall 
.  accme  to  the  King ;  so  that  if  the  King  shall  be  without  Action, 
h  b  the  Folly  of  his  Collector,  and  so  &e  Folly  of  the  King  to 
bave  such  a  Collector.    And  as  to  what  was  said  the  other  Term, 
that  when  Contracts  or  Agreements  conditional  are  made,  they 
ihall  not  be  deemed  of  any  Effect  before  they  have  their  Perfection 
sad  be   fully  accomplished,  and  therefore   here  thb  Agreement 
Khich  is  conditional,  (although  it  shall  be  said  good  after  the  Per- 
formance of  the  Condition)  >et  now  inasmuch  as  the  Seizure  was 
before  the  Performance,  viz,  the  Woad  weighed,  it  shall  bis  vc^d 
u6  ifutios  because  the  Sum  of  the  Subsidy  is  not  certain,  and  for 
thb  Jocertainty  the  Agreement  is  void  ab  imtio :  Sir,  as  to  thb  I 
aoiwer,  that  he  who  made  thb  Objection  afiirmed  by  the  very  Ob- 
jectiou  that  the  Agreement  was  good  at  the  beginning :  and  he 
ifinaed  also  by  the  Objection  that  the  first  putting  of  the  Woad 

upon 


16*  Easter  Teriii«  4  Edw.  6.  in  Cam.  Scacc. 

MOD  the  Land,  viz*  the  landings  was  lawful,  and  without  Cause  of 
I^rfeiture,  but  the  Non^'perfonnance  of  the  Circumstances  afteN 
wards  defeated  it,  by  that  Relation.  And  if  the  Non-perfofmance 
of  the  Circumstance  b  the  Cause  of  Forfeiture,  then  I  soy,  that 
this  ought  to  have  been  shewn  by  the  Kingi  which  does  not  now  ap- 
pear, fiut  nothing  is  alledged  in  the  Information  to  be  the  Cause 
of  Forfeiture,  but  the  landing  without  Payment  or  Agreement. 
And  then  by  way  of  Answer  we  hare  miledged  an  Agreement 
•Winf.Max.rfg.  before  the  landing,  *  whereupon  the  PlaintifF,  by  way  of  Replica-^ 
is>.pl.3.  tion,  ought  to  have  alledged  some  Default  in  us,  which  should 

make  the  Agreement  void  ab  initio^  which  is  not  now  disclosed, 
and  so  it  does  not  appear,  and  we  have  alledged  enough  for  our- 
selves :  and  that  which  makes  against  us,  we  shall  not  be  compelled 
by  Law  to  shew,  but  it  ought  to  come  in  on  the  contrary  Part,  so 
that  if  the  Defiiult  of  us  in  the  Non-performance  of  the  Condition 
shall  make  the  Agreement  void  ab  initio,  it  ought  to  be  alledsed  on 

m!^8BiI.  4.^18.'!!!  ^*  ^*^  ^'^®-  '  -*•  ^^  *  Sheriff  takes  one  by  Force  of  a  Capias, 
P.  11  H.4.  hsitu  tiowhe  does  well,  but  if  he  returns  non  est  inventus,  he  shall  be  a 
Per  HUL  M.  Is  Trespassor  ab  itiitio.  And  in  such  Case,  in  false  Imprisonment 
^tifcmmr  ^^  hroitfbt  against  him,  it  is  suflkient  for  him  to  alledge  that  he 
s  Rol.  Abr.  965.  ^<^  §heriff,  and  that  the  Capias  came  to  him  and  he  took  him  and  . 
pL  19. there mlt^  imprisoned  him  by  Force  tnereof.  Judgment  si  actio:  and  there 
SSl  w^^pl^fir'  *®  Plaintiff  ought  to  alledge  the  false  Return  of  the  Writ, 
ft  Keb.  591.  Per  ^^^  ^^  makes  for  the  Plaintiff,  inasmuch  as  it  makes  the  De* 
Cnr.uMod.stt*  fend/int  a  Trespassor  ah  initio.  So  here  the  Default  in  us, 
$tfwm^yr.tl»^.  which  should  make   the  Agreement    void  ab   initio,    ought  to 

have  been   shewn  and  alledged  by  the  Plaintiff,  wherefore  inas- 
much as  it  is  not  so  alledged,  no   such   Default  shall   be  in- 
tended.    And  all  this  I  have  said  upon  a  Supposition,  viz.  that  the 
Law  will  have  the  Defendant  to  weigh  it,  and  tliat  its  not  being 
weighed  shall  be  his  Default.  But  as  I  said  before,  the  not  weighing 
of  it  is  referred  by  the  Law  to  Uie  Collector  in  the  King's  Behalf 
[  *17  ]         •  who  was  then  sole  Party,  "and  therefore  the  not  weigliing  of  it 
U?  *"?'  38**'  ^^^'  I"  Default  of  the  Collector  shall  not  make  the  Agreement  void  ab 
'^'    *  initio  to  our  Prejudice,  which  before  was  eood.    Then  as  to  the 

principal  Matter,  it  is  to  be  seen  whether  the  Agreement  here  be 
warranted   by  the  Statute,  which  saith,  the  Collector  not  agreed 
tcith,  Sic.     And  as  it  seems  to  me,  it  is  warranted  by  the  Statute : 
and  this  I  shall  prove  by  the  Definition  of  the  Word,  by  the  Rules 
of  the  common  Law  in  the  Construction  of  Statutes,  and  liy  the 
Intent  of  the   Makers  of  the  said  Statute.    And  first  as  to  the 
Definition  of  the  Word  (Agreement)  it  seems  to  me  that  aggrea^ 
>  Hill.  99  Geo.  t.  mentum  is  a  Word  compounded  of  two  Words,  viz.  ^  of  a^regatio 
S'Cbww-^  %        *"^  t/*e/2/ittm,  so  that  aggreamentum  est  asgresatio  menttum  %n  re 
hamHa^gutnZ.     ^/'jw«  facta  vel  fadenda.     And  so  by  the  Contraction  of  the 
TrrmsdeLey  ad    two  Words,  and  oy  the  short  Pronunciation  of  them  they  are 
V.  Agreement.        made  one  Word,  viz.  aggreamentum,  which  i«  no  other  than  an 

Union,  Collection,  Copulation,  and  Conjunction  of  two  or  more 
Minds  in  any  Thing  done  or  to  be  done.  And  then  the  Statute 
which  saith,  the  Collector  not  agreed  with,  is  as  much  as  to  say^ 
tha't  if  the  Minds  of  the  Collector  and  the  Party  are  not  united, 
collected,  coupled,  ai»d  joined  together  about  the  Subsidy,  that 
theji  the  Goods  shall  be  forfeited^  and  otherwise  not  \  but  her» 
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the  Minds  of  the  Collector  and  the  Party  are  united,  collected, 
coupled,    and  joined  together  about  the  Subsidy,  viz,  that  the 
King  shall  have  according  to  the  Rate  of  I2d.  for  every  205.  after 
the  Woad  is  weighed,  which  is  as  much  as  to  say,  after  that  the 
Collector  fcilt  weich  it ;  and  this  was  before  the  landing  of  it, 
viwreupon  I  conclude,  ergo  the  Goods  are  not  forfeited.    And 
ilthough  the  Certainty  of  the  Subsidy  is  not  known  at  first,  yet 
thii  is  no  Matter,  for  it  is  an  Agreement,  for  in  this  Word  (Agree* 
mat)  every  Agreement  is  included,  and  there  are  divers  Agree* 
meats  incertain  at  the  Beginning  which  shall  \>e  adjudged  good. 
'  As  in  the  Case  where  I  sell  all  my  Com  for   \2a.  per  Bushel,-  '  Ante  6.  Fer 
here  notwithstanding  the  Incertainty  of  the  Quantity  of  the  Com,  ^^^^*^y* 
and  the  Incertainty  of  the  Sum  for  it,  yet  the  Agreement  is  good. 
'So  where  one  leases  his  Close  rendering  \2d.  Rent  for  every  <iAiite6.  Per 
Acre,  notwithstanding  the  Incertainty  of  the  Kent,  yet  it  is  a  good  ^^<n^y* 
Restfvation  and  Agreement.    ^  So  where  a  Man  grants  to  one  a  *  Ante  is.  Per 
Robe  or  «0».  ^c.  the  Grant  is  good  notwithstanding  the  Incertainty.  ^^'J'^^^mw! 
And  so  in  all  the  Cases  put  by  Master  Brook,  because  there  is  a  pits.  Debt,  89. 
Means  to  reduce  the  same  to  Certainty,  which  being  done,  there  Bro.  Debt,  lis. 
is  Remedy  enough  to  come  at  the  principal  Matter  upon  which  J5/^l^' %o^^* 
the  Agreement  is  made.     '  So  in  the  principal  Case,  after  it  is  x^tt.  145  a. 
wogh^  the  Certainty  will  appear,  which  being  known,  the  King  '  Wing.  Max.  reg. 
may  have  his  Remedy  for  it,  so  that  none  can  deny  the  Agreement  ^^'  ^'  ^' 
to  be  good.     And  thus  it  is  proved  by  the  Definition  of  the  Word. 
And  further  I  said  that  the  Rules  of  the  Common  Law  hitherto 
used  in  the  Construction-  of  Statutes  prove  that  we  have  satisfied 
the  Statute  ;  for  whereas  it  has  been  said,  that  although  the  Sta- 
tote  is  general,  viz,  the  Collector  not  agreed  with^  Sgc.  and  although 
the  special  Agreement  is  an  Agreement,  yet  that  it  is  to  be  con* 
•tnied  the  best  for  the  King,  and  that  Construction  shall  be  of  an 
Agreement  ceitain ;   Sir,  I  say  that  the  Rules  of  the  Common 
Law  forbid  this,  for  there  is  a  Principle  in  the  Common  Law, 
that  penal  Statutes  shall  be  taken  strictly,  and  not  extended  by 
Equity  to  the  Prejudice  of  them  upon  whom  the  Penalty  is  in- 
flicled.     s  And  by  like  Reason  the  Words  of  penal  Statutes  shall  'Wing. Max. reg. 
not  be  construed  to  the  Prejudice  of  them  upon  whom  the  Penal^  ^^'  P''  ^^' 
if  inflicted.     And  here  none  will  say  but  that  this  Statute  is  penal, 
inasmuch  as  it  makes  a  Forfeiture  of  the  Goods  of  every  Subject, 
and  so  gives  Prejudice  to  every  Person,  and  Benefit  to  none  but 
the  King.     And  then  inasmuch  as  the  Statute  is  penal,  it  cannot 
be  said  that  the  Agreement  intended  by  tlie  Statute  is  an  Agree- 
ment certain,  for  he  that  says  so  puts  a  Gloss  upon  the  Text,  and 
wrests  the  Words  to  a  Kind  of  Intent  and  Equity,  and  to  more 
tiun  an  Equity,  for  it  is  a  Denial  of  the  Text,  which  is  meerly 
contrary  to  the  Rules  of  the  Common  Law  used  in  the  Construc- 
tion of  penal  Statutes,  which  shall  be  taken  favourably  for  them 
utKMi  whom  the  Penalty  is  inflicted.     Wherefore  inasmuch  as  it 
cannot  be  said  but  that  our  special  Agreement  is  an  Agreement, 
ind  so  within  the  Words  of  the  Statute,  it  cannot  be  reasonably 
laid  but  that  we  have  sa'tisfied  the  Statute ;  for  the  Rules  of  the 
Common  Law  will  not  suffer  the  general  Words  to  be  abridged 
tod  restrained  to  the  Prejudice  of  him  upon  whom  the  Penalty  is 
iuflicied,   but,    on  the  contrary,  we  see  many  Cases  where  the 
Vol.  L  '  d  general 
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flipoeral  Wordfl  of  Statutes,  shall  be  restrained  and  abridged  for  tbe 
Benefit  of  Jiim  upon  whom  the  Penalty  is  inflicted.    And  there* 
fore  the  St«(tite  of  Westminster  2.  cap,  40.  ^  says^  that  where  the 
Husband  aliens  the  Land  of  his  Wife,  It  is  agreed  that  the  Suit 
of  the  Woman,  after  the  Death  of  her  HusSand,  shall  not  be 
aelayed  Jor  the  ftotiage,  of  the  Heir  that  ought  to  warrantise,  S^c* 
which  Statute  is  general,  viz.  for  the  Nonage  of  the  Heir,  Sfc. 
and  does  not  say  the  Heir  of  the  Husband,  nor  the  Heir  of  a 
Stranger,  but  oiJy  for  the  Nonage  .of  the  Heir,  Sfc.  which  Word 
(Heir)  is  general,  and  includes  every  Heir ;  '  but  yet  in  18  Ed.  4« 
in  a  Cm  in  vita  brought  by  the  Wife  in  such  Case,  the  Tenant 
vouched  one  who  voudied  over  an  Heir  within  Age,  who  was  not 
Heir  of  the  Husband,  and  there  it  is  adjudged  that  for  his  Nonage 
the  Parol  should  demur,  because  the  said  Statute  is  penal  to  the 
Voucher,  and  the  general  Words,  viz.  for  the  Nonase  of  the  Heir, 
are  restrained  and  abridged,  and  straitned  from  ti)eir  Generality  to 
the  Heir  of  the  Husbmid  only.    So  that  there  it   is  holden,  in 
favour  of  him  upon  whom  the  Penalty  is  inflicted,  that  the  general 
Words  shall  be  reduced  to  a  special  Sense,  viz.  to  the  Heir  of  the 
Husband  only.    So  the  Statute  of  Westminster  2.  cap.  11.  is,  that 
if  the  Accountants  be  found  in  Arrears  before  Auditors,  their 
Bodies  shall  be  arrested,  and  by  the  Testimony  of  the  jtuditon 
of  the  same  Account  shall  be  sent  and  delivered  unto  the  nesA 
Gaol  of  the  King*s  in  those  Parts,  until,  S^c.     Which  Statute  is 
general,  that  they  shall  be  imprisoned  by  the  Auditors,  aiul  does 
not  say  at  what  Time,  so  that  by  the  Letter  of  the  Statute  the 
Auditors  may  imprison  the  Accountants  when  they  please  after 
their  Accompts.     ^  But  yet  in  27  //.  6.  in  Debt  upon  Arrears  of 
Account  It  is  adiudged,  that  if  the  Auditors  do  not  commit  the 
Accountant  to  Prison  presently  after  the  Account,  that  they  may 
not  commit  him  at  all  to  Prison ;  for  the  Statute  is  penal  to  faioii 
that  shjU  be  imprisoned.     And  therefoi^  the  Generality  of  the 
Time  shall  be  restrained  specially,  for  the  Benefit  of  him  upon 
whom  the  Penalty  is  inflicted,  but  not  on  the  *  contrary,  for  the 
Generality  of  the  Words  shall  never  be  restrained  and  abridged  to  the 
Disadvantage  and  Prejudice  of  him  upon  whom  the  Penalty  is  in- 
flicted, for  this  is  entirely  contrary  to  the  Order  and  Rule  of  the 
Common  Law  ;  from  vvheuce  it  follows,  that  the  Agreement  here 
is  warranted  by  the  Role  of  the  Common  Law  used  in  the  Coo- 
struction  of  Statutes.     And  further  1  apprehend  that  the  Intent  of 
the  Makers  of  the  Statute  approves  the  said  Agreement.     *  For 
the  Scope  and   End  of  every  flatter  is  principally  to  be  con- 
sidered ;  and   if  the  l^cope  and  End  of  the  Matter  be  satisfied, 
then  is  the  Matter  itself  and  the  Intent  thereof  also  accomplished. 
And  here  the  Substance  and  End  of  the  said  Statute,  and  the  In- 
tent of  the  Makers  thereof  was,  that  the  King  should  have  the 
Subsidy ;  and  this  ouly  was  the  Scope  and  Sum  of  the  said  Sta- 
tute, and  of  the  Intent  of  the  Makers  thereof;  and  if  the  Agree- 
ment here  is  sufficient  to  give  the  Subsidy,  and  to  make   the  King 
assured  thereof,  tlien  it  follows  that  the  Statute,  and  the  Intent  of 
the  Makers  thereof  is  performed  and  satisfied.     And  that  this  is 
so,  I  have  proved  before,  for  the  Agreement  warrants  and  autho- 
rises the  King  to  weigh  the  Woad,  by  his  Collector,  at  what  Time 
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k  pleases,  and  when  that  is  done,  the  King  has  T^tle  of  Action, 
aid  so  has  an  Assorance  of  the  Subsidy.  So  that  the  Surety  is 
icfefTed  to  die  Will  of  the  King,  for  he  may  have  it  when  he 
pleases ;  whence  it  follows,  that  the  Sum,  Effect,  and  End  of  the 
Slitnle,  and  of  the  Intent  of  the  Makers  of  the  Statute  is  ob- 
Knred  and  satisfied.     And  if  at  the  Time  of  the  making  the  Sta-  ^ 

tite  tlie  Question  had  been  asked  of  the  Makers  thereof,  whether 
tkeir  Intents  in  the  Case  here  were  to  enforce  the  Party  to  weigh 
the  Woad  in  the  Ship,  or  to  forfeit  it  if  he  put  it  upon  die  Land 
to  weigh  it  in  order  to  try  the  certain  Quantity,  they  would  have 
hoglied  at  the  Question,  inasmuch  as  such  weighing  is  the  sure 
Means  to  try  the  Truth  of  the  Subsidy  in  all  such  Merchandizes : 
aad  by  this  Way  their  Intent  shall  be  most  fully  performed  and 
sccomplisbed,  seeing  the  King  cannot  be  deceived^  but  shall  be 
fiilty  apprized  of  the  true  Value  of  the  Subsidy  by  such  Means. 
And  so  the  Intent  of  the  Makers  of  the  Statute  warrants  the  said 
Agreenent.     Also  there  is  another  Reason  which  proves  their  In- 
tent to  be  such,  and  that  is,  the  common  Usage  in  former  Times, 
for  aU  Statutes  before  then  made,  which  grant  any  Subsidies,  have 
had  the  very  same  Words  which  this  Statute  hath,  viz.  the  Collect 
tor  not  agreed  with^  tfc.    And  in  such  Cases  where  the  Party  did 
not  kncrw  the  Certainty  of  it,  it  was  always  usual  former  Times 
past  to  weigh  the  Merchandizes  upon  such  Agreement  as  this  is 
here,  and  upon  knowing  the  Certainty  to  pay  the  Subsidy.    And 
dl  Merchanls  will  testify  such  Usage.    And  then  inasmuch  as  the 
Use  hadi  been  heretofore  to  make  such  Agreements,  where  there 
have  been  such  Words  in  Statutes  heretofore  made  as  there  are 
now,  and  such  an  Agreement  hath  been  allowed  heretofore,  it 
cannot  be  taken  but  that  the  Intent  of  the  Makers  was,  that  such 
an  Agreement  made  as  before  was  used  Miould  be  sood.    And  so  ' 
the  Intent  of  the  Makers  of  the  Statute  approves  me  said  Agree- 
ment.    Beodes,  it  seems  that  their  Intent  shall  be  so  for  another 
Caase.      For,  Sir,  admitting  that  the  Words  of  the  said  Statute  had 
oidanied,  diat  if  an  Agreement  certain  was  not  made  with  the 
CoUector  before  the  landing,  the  Goods  should  be  forfeited,  yet 
here  the  Agreement  incertain  shall  be  adjudged  good,  and  out  of 
tbe  Penalty ;  ^  for  in  every  Law  there  are  some  Things  which  when  ^  Dr.  and  Stu^ 
they  happen  a  Man  may  break  the  Words  of  the  law,  and  yet  \l^.'  ^P*  ^^* 
not  break  die  Law  itself;  and  such  Things  are  exempted  out  of  ]84?pK  si'  '^* 
tbe  Penalty  of  tbe  Law,  and  the  Law  priviledges  them  although  Hob.  96. 
they  are  (tone  i^inst  the  Letter  of  it^  for  breaking  the  Words  of  c  ^f  Abb.  pi.  56. 
tke  Law  is  not  breaking  the  Law,  so  as  the  Intent  of  the  Law  in  Treapaw 
ii  not  broken.    And  dierefore  the  Words  of  the  Law  of  Nature,  J;,^"  wii*b^a^^ 
of  the  Law  of  this  Realm,  and  of  other  Realms,  and  of  the  Law  and  tbe  jDefcn- ' 
sf  God'  also  will  yield  and  give  Way  to  some  Acts  and  Things  d^^nt  jnstified  for 
Awe  against  the  Words  of  the  same  Laws,  and  that  is,  where  the  ind^e^iaSnUff 
Words  of  them  are  broken  to  avoid  greater  Inconveniences,   or  took  Is^ne  de 
through  Necessity,  or  by  Cotnpulsion,   or  involuntary  Ignorance,  nynrta  sua  propria 
To  avoid  greater  inconveniences,  as  beating  the  Person  of  a  Man  SclTFitzl'Banr'' 
ia  some  Crises  is  allowed,  and  yet  the  beating  and  wounding  of  300.  Bro.  de  son 
iaj  Man  is  as  well  against  the  Law  of  Nature,  as  against  the  tort.  44.  Faux. 
Uw  of  the  Land.     *  But  in  22  Jss.  where  a  Man  was  mad  and  x^^,'^^^^ 

t  Rol.  Abr.  545.  C  pL  1.559.  pi.  5.  H.  2S  Ed.  4.  45.  pi.  10.  Bro.  de  son  tort.  61.  1  Hawk.  PI,  Cor. 
t30.  Wisa.  Max.  reg.  110.  pi.  34. 184.  pi.  34.    See  Vin,  Abr.  tiu  Trenpasa  C.  and  £.  a. 
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of  unsound  Memory,  and  did  great  Mischief,  a  Man,  together 
with  his  Parents^  took  him,  bound  him,  and  beat  him  with  Rods ; 
and  it  is  there  holden  that  they  might  justify  the  same,  for  the 
Avoidance  of  the  great  Hurt  that  he  might  do,  being  of  unsound 
Mind,  and  yet  both   the  Law  of  Nature,  and  the  Law  of  the 
Realm  prohibits  generally  any  one  to  beat  another,  but  this  spe- 
cial Case,    for  the   Prevention  of  a  greater   Mischief,    hatli   an 
wlr^clr%^u^       Exemption  and  a  special  Priviledge.     •*  And  the  Statute  of  Marl- 
Distress,  1.  Bro.  bridge,  cap.  4,  ordains  generally  that  none  shall  carry  a  Distress 
55.  4ction  snr       from  one  County  into  another,  yet  it  is  adjudged,  that  if  one  holds 
K<f  ^3  ^^te^B^*    Land  of  a  Manor  in  another  County,  the   Lord  may  distrain  and 
375.  kelw.  50  a.    ^^rive  the  Distress  from  off  the  Land  holden  of  the  Manor  into 
pi.  3.  2  Inst.  106.  the  County  where  the  Manor  is ;  and  this  is  to  avoid  a  Mischief 
Hale  o^ F.N.  B.  mj^  Inconvenience,  for  it  would  be  a  great  Damage  to  the  Lord 
pi.  30.  Ante  9.      ^^  be  might  not  drive  the  Distress  to  his  Manor ;  for  Avoidance 
Post  204.  not-        of  which  the  Law  is  not  broken,  although  the  Words  of  the  Law 
Ed^^"*Fite^     ^^^  broken.  *  And  I  have  read  in  Books  that  amongst  the  Romans 
Distress^  16.  '  33    there  was  a  Law,  that  every  one  that   scaled  the  Walls   in    the 
Ed.  4. 11.  Fitz.     Night  Time  should  be  condemned  to  Death,  and  a  certain  Per- 

DUii^sf^dub'.  '^"  *"  ^^^  Night  scaled  the  Walls  in  Time  of  War  to  discover  the 
tatur.    '  *  Approach  of  the  Enemy,  and  he  was  not  only  dbcharged  by  the 

"  Wing.  Max.  Senate  from  the  Penalty  of  Death,  but  besides  was  well  rewarded 
Dr  i^tiid  lib  1  ^^^  *®  Action,  and  yet  he  had  thereby  broken  the  Words  of  the 
cap.  16.  L.P.  '  *  Law,  but  the  wise  Senators  expounded  it  to  be  no  Breach  of  the 

Intent  of  the  Law,  because  that  Law  was  made  to  prevent  Hurt 
and  Danger  that  might  come  to  the  Romans  by  the  scaling  of  the 
Walls,*  and  not  to  inhibit  Benefit  and  Safety  to  the  City  ;  so  that 
the  said  Judgment  was  given  in  order  to  avoid  a  great  Inconve- 
nience which  might  come  to  the  Romans  by  such  an  Example. 
'Dr.  and  Stud.  ^  And  this  Manner  of  expounding  and  construing  Laws  is  not  a 
aupra.  mistaking  them  or  a  wrong  Judgment  of  them,  but  it  is  a  temper- 

ing the  Rigour  of  the  Law.  And  we  may  see  also  (as  I  said) 
ff  MoUoy  3.  <  that  Necessity  shall  be  a  good  Excuse  in  all  Laws,  and  that  all 

k^°h  ^^  ^^'    Laws  give  Place  to  Necessity ;  for  it  is  a  common  Proverb,  Quod 

necessitas  non  habet  legem ;  and  therefore  Necessity  shall  be  a  good 

1^  M.  38  H.  6. 13.   Excuse  in  our  Law  and  in  every  other  Law.     ^  And  therefore  in  a 

Bro.  Saver  del      precipe  quod  reddat  the  Tenant  shall  excuse  his  Default  for  Encrease 

default,  38.  Bac.    Qf  W^ater ;  and  yet  every  Default  is  abhorred  in  Law,  because  it  is  a 

Wing.  Max.  reg.    *  Contempt  of  the  Court ;    but  because   he  cannot  come  without 

110.  pi.  35.  Danger  of  Death,    the  Necessity  of  the  Accident  in  such  Case, 

k*  t  h^396  ^^'       fleeing  no  Default  is  in  him,  shall  excuse  him.     And  also  the  Law 

r  *#jQ  1        of  God  gives  Place  to  Necessity  :  So  that  the  Words  of  the  Law 

of  God  may  be   broken  for  Necessity  without  OflPence  to  God. 

And  therefore  in  the  old  Law  it  was  forbidden  by  the  Law  of  God 

»  Exodus,  cap.  29.  *  to  eat  the  sacred  Bread,  viz,  pafiem  propositionis,  yet  it  appears 

^M^'tS  that  David  ^  through  Necessity  of  Hunger  eat  the  said  Bread,  and 

12.  y.s^Z*  ^^^  "ot  break  the  Law,  although  he  broke  the  Wor(ls  of  the  Law 

as  Christ  himself  declares  in  the  Gospel,  because  he  did  it  for 
«  Mattliew,  cap.  Necessity.  *  So  the  Apostles  o(  Christ  for  Necessity  of  Hunger 
1«.  y.  1.  et  seq.     plucked  the  Ears  of  Com   of  other  Persons,  and  eat  them,  and 

although  they  broke  the  Words  of  the  holy  Scripture,  which  forbid 
them  to  take  oth'er  Men*s  Goods  without  the  Will  of  the  Owner, 
yet  they  did  not  offend  tlicreby,   as  it  appears  by  tlie  Gospel, 

from 
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from  which  Cases  we  see  that  the  Law  of  Man  and  the  Law  of 
God  jield  and  give  Place  to  Necessity.    And  Compulsion  also  is 
I  good  Excuse  in  our  Law.     '^  As  if  a  Man  makes  an  Obligation  d  Bac.  Max.  reg.  5 
bj  Duress,  he  shall  avoid  it.     *  So  if  a  Man's  Arm  be  drawn  by  Wing.  M.  reg.  21. 
Compulsion,  and  the  Weapon  in  his  Hand  kills  another,  it  shall  ?}*  35' '^^*^' ^^^* 
not  be  Felony.     And  so  in  all  other  Cases  where  a  Man  does  a  e  Hob.  134.  Ld. 
Thing  to  which  he  is  forced  and  compelled,  he  shall  not  suffer  Rayin.39.P«-Ciir. 
thereby.  And  also  if  a  Man  breaks  the  Words  of  the  Law  through  ^*°fj;  ^*''-  ^''6- 
involuntary  Ignorance,  this  is  no  Breach  of  the  Law.     'As  if  an  fri.sH.V.  i.pl. 
Infant  of  tender  Age  kills  a  Man,  it  shall  not  be  Felony,  because  4.  PerFahfax. 
he  has  not  Distion  nor  Understanding;  for  which  Reason  the  Law  ^^^i ^ItTsTere^' 
imputes  it  to  his  Ignorance,  which  is  natural  to  every  one  at  that  put  at  lar^c  of  an 
Age,  and  so  there  is  no  Fault  in  him ;  and  therefore  it  is  called  Infant  of  tender 
involuntary  Ignorance,  for  he  cannot  be  wise  nor  prudent  if  he  Book^of  "sH^r 
would,  but  he  is  ignorant  by  Compulsion,  and  therefore  shall  be  leaves  it,  without 
excused.     And  such  Act  is  properly  said  to  be  done  e.r  igmrantia,  ascertaining  the 
viz.  where  involuntary  Ignorance  is  esteemed  to  be  the  Cause  of  the  fiJ^i^**^  ainEvenu 
Act.     <  So  if  a  Man.no/i  sana  memoria  kills  another,  although  he  excose  an  Infant 
lias  broken  the  Words  of  the  Law,  yet  he  has  not  broken  the  Law,  from  the  Guilt  and 
bfcaase  he  had  no  Memory  nor  Understanding,  but  meer  Igiio-  pelonv^^But  by 
lance,  which  came  to  him  by  the  Hand  of  God;  and  therefore  it  the  be/t  Opiniont 
is  called  involuntary  Ignorance,  to  which  the  Law  imputes  the  Act,  this  seems  only 

ioasmuch  as  there  is  no  Fault  in  him,  and  for  that  Reason  he  shall  fP?!!?^]^-,  vAIL 
,  *«i«»  \       r^  !•  AJi     Infant  of  7  1  ean 

be  excused,  seenig  lie  is  ignorant  by   Compulsion.      And   such  old,  who  cannot 

Act  is  said  to  be  done  ex  ignorantia,  because  involuntary  Ignorance  be  guilty  of  Fe- 
is  the  Cause   of  it.     And  in  Deuteronomy,  cap.  19.  v.  4,  5,  6.  crrcumJtaiceV 
God  provides  by  a  special  Remedy,  that  he  who  does  any  Thing  proving  Discrc- 
through  such  Ignorance  shall  not  be  punished  for  it';  for  there  it  is  <ion  may  appear, 
ordained,  that  if  a  Labourer  is  at  Work  with  a  Hatchet,  and  the  ^^ruC^nift'^ 
Head  of  the  Hatchet  falls  from  the  Helve  and  kills  a  Stander-by,  have  Discretion, 
such  Labourer  shall  not  be  put  to  Death,  but  a  special  ^  City  was  and  no  Averment 
ordained  as  a  Sanctuary  for  him,  because  he  did  it  through  involun-  ^}  ^^ ^^^Vp^^ 
taiT  Ignorance.     But  where  a  Man  breaks  the  Words  of  the  Law  sumption.  But  if 
bf  involuntary  Ignorance,  there  he  shall  not  be  excused.     ^As   if  be  be  above  7 
a  Person  that  is  drunk  kills  another,  this  shall  be  Felony,  and  he  ^^^^  i4''thmi*  h 
iball  be  banged  for  it,  and  yet  he  did  it  through  Ignorance,  for  prim&facie  ha  is  to 
when  he  was  drunk  he  had  no  Understanding  nor  Memory  ;  but  be  judged  not 
ittsmuch   as  that  ignorance  was  occasioned  by  his  own  Act  and  8f"***y»  ^^^^^^  '* 
Polly,  and  he  might  have  avoided  it,  he  shall  not  be  priviledged  Circumstances, 
thereby.     And  Aristotle  says,  that  such  a  Man  deserves  double  ^  and  pregnant  Evi- 
Fnoishment,  because  he  has  doubly  offended,  viz.  in  being  drunk  p^gcreUon^^tV***' 
to  the  evil  Example  of  others,  and  in  committing  the  Crime  of  judge  between 
Homicide.     And  this  Act  is  said  to  be  done  ^g^zoran/er,  for  that  Good  and  Evil, 

Judgment  of 
Diatk  nay  be  gi^^n  against  him,  as  it  was  done  in  3  H.  7.  tupray  in  the  Case  of  a  Boy  of  9  Years 
•14.    Dee  1  H.  H.  P.  C.  »6,  27,  28.  S.  P.  C.  16  f.    Pult.  125,   126.  Dalt.  Just.  cap.  147.    Yet  we 
m  IB  the  Regifter,  fo.  301)  b.  a  Precedent  of  a  Pardon  granted  to  an  Infant  under  7  Years  old, 
who  wan  iodicted  for  homicide. 

f  12  H.  5.  Bro.  Corone,  170.  M.  21  H.  7.  Si .  pi.  16.  F.  N.  B.  202  d.  S.  P.  C.  16  e.  l  H.  H, 
P  C  30.'  1  Hawk.  P.  C  2.  Pult.  125  b.  Dalt.  Just.  cap.  147.  Co.  Litt.  247  b.  4  Co.  124  a.  b. 
R^gfi.'i:;4.    1  Finch.  20.    Bac.  Max.  reg.  5. 

»  CMBceming  these  Cites  of  Refuge,  see  Exod.  21. 13.  Numb.  35.  Dent.  4.  41.  et  seq.  Josh.  90. 
ft   Vblfvi  de  tare  Nat.  lib.  4.  cap.  2. 

*  Wt!l25.    1  H.  H.  P.  C.  22.     1  Hawk.  P.  C.  2.   Co.  Litt.  247  a.    4  Co.  125  a.    Dalt.  Just. 

T117    Bac'  Max.  reg.  5.   Cromp.  Just.  29  a. 
n!lLm!ith  ^iFvee  some  of  the  Civilians,  as  Bartholinas  and  others.    See  Covarnivias,  torn.  1. 
h5^^lSrt!1md  Ckm.  Si  furiosu..  Par.  5.  §  3. 4.  .  ^^ 
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be  18  the  Cause  of  hb  own  Ignorance :  and  so  the  Diversity  appears 
between  a  Thing  done  ex  ignorantiay  and  isnoranier.  And  therefore^ 
as  I  said,  where  the  Words  of  a  Law  are  broken  to  avoid  a  ereater 
Inconvenience,  or  by  Necessity,  or  Compulsion,  or  involuntary  i 
Ignorance,  in  all  these  Cases  the  Law  itself  is  not  broken.  And 
I  See  Bac  Max.  now  let  us  consider  and  examine  our  own  Case.  '  And  in  our 
'^'  ^  Case  the  Woad  was  cast  into  the  Sea,  and  the  Incertainty  occa« 

aioned  to  avoid  a  greater  Mischief,  for  the  Life  of  eveiy  Man  is 
more  precious  than  any  Goods,   and  the  Loss  of  a  Man's  Life 
is  a  greater  Misfortune  than  the  Loss  of  his  Goods,  and  therefore 
the  Woad  was  cast  into  the  Sea  in  order  to  avoid  the  greater  Mis- 
chief of  the  Loss  of  Life,  and  thereby  the  Incertainty  was  occa- 
sioned.   Also  it  was  done  through  Necessity,  and  that  too  the 
mutest  Necessity  that  could  be,  for  it  was  to  avoid  the  Danger  of 
Death,  which  Necessity  was  equal  to  that  of   the  Encrease  of 
Waters,  or  of  Hunger  in  the  other  Cases  aforesaid,  the  Preser- 
iration  of  life  being  the  actbg  Cause  and  Motive  both  in  the  one 
Case  and  in  the  oth^.     And  also  it  may  be  said  to  be  done  by 
Compulsion,  for  when  a  Ifhing  comes  to  such  a  Point  that  a  Man 
has  onlv  one  Alternative,  viz.  either  to  do  such  a  Thing  or  to  die 
presently,  and  in  order  to  preserve  his  Life  he  does  it,  such  Act 
may  well  be  said  to  be  done  by  Compulsion,  and  by  the  greatest 
Compulsion  that  can  be,  for  there  is  no  greater  Compulsion  than 
that  which  sets  inevitable  Death  before  a  Man's  Eyes,  if  he  does 
not  make  Use  of  such  a  particular  Remedy  that  offers  itself  for  his  « 
Safety.    So  was  it  in  our.  Case,  for  the  casting  the  Woad  into  the 
Sea,  which  occasioned  the  Incertainty  of  the  Remaindel',  came  by 
Compulsibn.    And  also  it  cannot  be  denied  but  that  the  Ignorance 
of  the  certain  Quantity  of  the  Remainder  v^as  involuntary,  inas- 
much as  the  casting  Uie  Woad  into  the  Sea,  which  wHs  the  Cause 
of  that  Ignorance,    was  by  Compulsion,   which  is  involuntary. 
And  forasmuch  as  the  Ignorance  of  the  certain  Quantity  of  the 
Reiiiainder  is  to  be  ascribed  and  imputed  only  to  Necessity  and 
Compulsion,  and  the  Avoidance  of  a  greater  Mischief,  whicn  are 
Tilings  that  could  not  be  prevented  by  Foresight  or  Circumspec- 
tion, nor  resisted  by  Power,  then  I  say,  that  there  is  no  Default  in 
Fogassa  touching  the  same,  and  if  his  Ignorance  of  the  certain 
Quantity  of    the  Remainder  is  owing  to  no  ))efault  in  himself, 
then  there  is  no  Default  in  him  as  touching  the  Agreement,  for  a 
more  certain  or  perfect  Agreement  for  the  Subsidy  (the  Case  being 
as  it  was)  could  not  be  made.    And  if  the  Cause  of  the  Ignorance 
is  to  be  imputed  and  ascribed  to  Necessity,  Compulsion,  and  the 
Avoidance  of  a  greater  Mischief,  and  that  Ignorance  is  die  Cause 
of  the  incertain  Agreement  which  is  made,  then,  I  say,  that  tte 
incertain  Agreement  itself  is  to  be  imputed  and  ascribed  to  Neces* 
sity  and  Compulsion,  and  the  Avoidance  of  a  greater  Mischief. 
And  from  hence  I  conclude,  that  if  each  of  the  said  four  Causes, 
viz.  the  Avoidance  of  a  greater  Mischief,  Necessity,  Compulsion, 
£  *£0  ]        and  involuntary  Ignorance,  can  severally  by  themselves  *  excuse  a 
Man  from  the  Charge  of  breaking  the  Law,  notwithstanding  be 
breaks  the  Words  of  it,  a  mukofartiore  where  all  the  four  Causes 
meet  together,  a  Man  may  break  the  Words  of  the  Law,  and  yH 
not  bre^  the  Law  itself.    Aud  if  the  said  four  Causes  put  toge- 
ther 
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dier  are  a  sufficient  Justification  to  a  Man^  so  that  though  he  has 
broken  the  Words  of  the  Law,  be  shall  not  be  said  to  have  broken 
die  Law,  a  multo  fortiore  all  of  them  put  together  are  sufScieut 
to  excuse  hiqi>  who  has  fulfilled  the  Words  of  the  Law,  from 
breaking  the  Law  by  the  Intent  of  the  Words.  And  therefore 
ioasmuch  as  these  four  Causes  are  the  Occasion  that  the  incertajn 
Agreement  was  here  made,  and  that  a  certain  Agreement  could 
■ot  be  made,  it  follows  ex  consequente  that  this  shall  be  as  pro« 
fitable  and  available  to  the  Party  as  a  certain  Agreement  should  be. 
Wherefore  teeing  the  Statute  saith,  the  Collector  not  agreed  with, 
by  which  Words  it  gives  an  Authority  to  agree  with  the  Collector, 
■nd  Fogossa  has  made  n,  special  Agreement  with  him,  which  is  an 
Agreement,  and  so  within  the  Words  of  the  Statute,  it  seems  to 
me  that  by  the  Definition  of  the  Word,  by  the  Rules  of  the  Com- 
mon Law  used  in  the  Construction  of  Statutes,  by  the  Intent  of 
the  Makers  of  the  Statute,  and  by  all  Reason  and  Equity,  it 
oo|^t  to  be  adjudged  a  sufficient  Agreement,  and  warranted  by  the 
Statute ;  and  90  «f|idgment  is  to  be  given  i^abist  the  King. 

MoUaeux,  another  of  the  King*s  Serjeants^  argued  iq  the  con- 
Iranr. 

Edward  die  sixth,  by  the  Grace  of  God  King  of  England,  The  rest  of  the 
Fratice  znd'  Ireland,  Defender  of  the  Faith,  and  of  the  Church  Record. 
of  England,  and  also  of  Ireland,  in  Earth  the  Supreme  Head. 
To  the  Treasurer  and  Barona  of  our  Exchequer,  Greeting.  Where 
Roger  Porter,  Servant  to  Robert  Reniger,  Comptroller  of  our 
Cosloms  and  Subsidies  in  our  Port  of  our  Town  of  Southampton, 
aod  in  all  Places  and  Creeks  to  the  same  Poit  belonging,  by  the 
Coawnandment  of  the  said  Robert  Reniger,  die  seventh  Day  of . 
November  in  the  second  Year  of  our  Reign,  at  our  Town  of  South* 
aamton  aforesaid  seized,  and  to  our  Use  and  the  Use  of  the  said. 
Robert,  arrested  1693  Kintals  of  green  Woad  of  the  Goods  and 
Chatdes  of  one  Anthony  Fogossa,  Merchant  Stranger,  supposed  by 
the  said  Robert  to  be  forfeited^  fer  that  the  said  Woad  should  be  laid 
aa  Land,  the  Subsidy  thereof  due  not  paid,  nor  the  Customer  in 
the  said  Port  agreed  with  for  the  same,  contrary  to  the  Form  of 
Ike  Statute  in  diat  Behalf  made  and  provided.  And  therefore  the 
ssid  Robert  Reniger  made  Information  before  you  oiu*  said  Barons^ 
«  by  die  Recoras  of  our  said  Exchequer  amongst  others  mora 
plainly  appeareth.  We  lefyou  wit,  that  we  be  credibly  informed, 
that  the  said  Anthony  Fogossa  intended  not  to  defraud  us  of  our 
laid  Snbsidy,  nor  of  any  other  our  Duties  for  the  same,  but  laid 
4e  aanie  Woad  on  Land  by  the  Licence  and  Agreement  of  the 
Cnstomer  of  our  Port  aforesaid.  Aod  we  not  minding  the  said 
Jntitmy  Fogossa  to  be  vexed,  sued,  troubled,  or  inquieted  in  Body, 
Goods,  JLands,  or  Tenements,  for  the  said  1693  Kintals  of  green 
Woad,  or  any  Parcel  thereof,  or  the  said  Woad  to  remain  to  usaa 
forfeit  by  reason  of  the  said  Seizure  or  Information,  contrary  to 
food  Cooacience,  by  the  Consent  of  our  Council,  will  and  <:om- 
BMad  yon  our  said  Treasurer  and  Barons,  and  every  of  you,  not 
only  Co  cancel  and  make  void  one  Recognizance,  wherein  the  said 
AntAony  Fogossa  and  his  SiueUes  stand  bound  to  us  in  our  said 
Esdiequer  for  the  Payment  of  the  Price  or  Value  of  the  said  Woad 
(if  die  same  hercHafikr  for  the  Cause  in  the  said  Information  speci- 
fied 
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fied  be  adjudged  forfeit)  but  also  utterly  to  surcease  for  ever  of  all 
Manner  of  Processes^  Suits,  Quarreb,  Demands,  Judgments  and 
Executions  made  and  hereafter  to  be  made  for  us,  or  in  our  Nameis 
against  the  said  Anthony  Fosossa  or  any  of  his  said  Sureties,  in 
or  for  the  Premisses,  or  any  Parcel  thereof,  or  for  or  upon  the  said 
Information  of  the  said  1 693  Kintals  of  green  Woad,  or  any 
Parcel  thereof,  or  any  other  Thing  the  same  Woad  concerning,  or 
by  any  Means  touchmg,  by  Force  or  Reason  of  the  said  Infor- 
mation, or  Seizure,  or  of  any  Thing,  Article,  or  Clause  therein 
contained ;  any  Law,  Statute,  Use,  or  Course  of  our  said  Exche- 
quer, or  any  Ambiguity,  Doubt,  Question,  Matter  or  Cause  what- 
soever you  or  any  of  you  to  the  contrary  moving  in  anywise  not- 
withstanding. And  these  our  Letters  shdl  be  your  sufficient  War- 
rant and  Discharge  in  that  Behalf.  Given  under  our  Privy-Seal  at 
our  Manor  of  Greenwich,  the  23d  Day  of  June,  in  tiie  fourth  Year 
of  our  Reign. 

And  thereupon  the  same  Anthony  prays  Judgment  as  above, 
^c.  And  because  the  aforesaid  1693  Kintals  of  green  Woad  were  re- 
delivered to  the  aforesaid  Anthony  Fogossa  by  reason  of  a  certain 
Recognizance  entered  into  for  the  same  before  the  Barons  here  in 
the  Term  of  the  Holy  Trinity ^  in  the  third  Year  of  the  Reign  of 
ihe  said  Lord  the  Kmg,  that  now  is,  by  the  aforesaid  Anthony 
Fogossa  and  certain  others,  viz,  Henry  Mody^  of  the  Parish  of  St. 
Michael  BassishaWf  in  London,  Mercer,  John  Cosworth,  of  the 
Parish  of  St.  Bashing- Barth,  in  the  Ward  of  Brad$treetin  London, 
Mercer,  William  Merick,  of  the  Parish  of  St.  Martin  Owtwych, 
in  London  aforesaid,  Merchant-Taylor,  Richard  Carrell,  of  the 
said  Parish  of  St.  Martin  in  London  aforesaid,  Mercer,  Edward 
Cook,  of  the  Parish  of  St.  Nicholas  Aeon,  in  London,  Draper^  An- 
thony de  Marome,  of  the  Parish  of  St.  Olaves,  in  the  Ward  of  the 
Tou-er  of  London,  Merchdint,  Denizen,  vluA  John  Quarles,  of  the 
Parish  of  St.  Peter  the  Poor,  in  London  aforesaid,  Draper,  Recog- 
nitors, as  the  same  Anthony  before  the  aforesaid  Barons  here  has 
acknowledged,   and  the  Premisses  being  seen  by  the  Barons,  and 

Jadgment.  mature  Deliberation  being  had  by  them  thereupon,  it  is  granted  by 

the  same  Barons  that  the  said  Recognizance  and  the  Condition 
thereof  in  and  by  every  Thing  be  made  void,  cancelled,  and  holden 
for  none,  by  reason  of  the  Writ  aforesaid,  and  that  in  and  upon 
the  Premisses  Execution  be  no  farther  done.  And  that  the  same 
Anthony,  as  touching  the  Premisses,  go  at  present  without  Day, 
saving  always  to  the  King  his  Action  if  hereafter,  8^c. 

Nuahene,  by  the       But  note,  (Reader)  that  (as  I  was  credibly  informed)  the  Opi- 

Keportcr.  ,j/^^  ^  ^//  ^^  Barons  of  the  Exchequer,  and  of  all  the  Justices 

of  England,  except  Hales,  Puisne  Justice  of  the  Common  Bench, 

and  Mountague,  Chief  Justice  of  the  same  Bench,  was,  upon  Con- 

ference  between  them,  against  the  King  and  the  Informer,  and 

with  the  Defendant;   and  therefore  it  was  thought  better  that 

9  Sid.  146.  Judgment  should  be  given  against  the  King  by  Force  of  the  * 

Privu'Seal,  than  bif  the  Rigour  of  Laze,  ajfer  the  Argument  of 

Andjor  this  Reason  the  Privy-Seal  was  sent  to  the 


ihe  Judges.     Andjor  this  Reason  the  Privy 
Court  y  Exchequer. 
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A  Report  of  a  Case  argued  in  the  Common  Bench, 
be/ore  all  the  Justices  of  the  same  Bench  i?i  Easter 
Term,  in  the  fourth  Year  of  the  Reign  of  King 
Edward  the  Sixth,  between  Matthias  CoUhirst 
Plaintiff,  and  Peter  Bcjushin,  Defeiidant,  in  a 
Writ  of  Trespass,  brought  by  the  said  Matthias 
against  the  said  Peter.  And  the  Record  was  as 
follows. 

* 

DETER  BEJUSHIN,  late  of  Chverton,  in  the  County  afore-  Trim.  Term, 

said,  yeoman,   was  attached  to  answer  Matthias  Colthirst,  ^  ^^'  ^*  ^^«'*- 

Esquire,  of  a  Plea,  wherefore  with  Force  and  Arms,  tlie  Close  and  Declaration. 

House  of  the  said  Matthias^  at  Barton  and  Walcot,  he  broke,  and 

his  Grass,  to  the  Value  of  £^0,  there  lately  growing,  with  certain 

Cattle,  eat  up,  tread  down,  and  destroyed,  and  other  Wrongs  to 

him  did,  to  the  great  Damage  of  the  idAd  Matthias,  and  against 

the  Peace  of  the  Lord  the  King,  now,  4rc.    And  whereupon  the 

sune  MaithiaSj  by  John  BUI,  his  Attorney,  complains,  that  the  afore- 

wd  Peter,  the  18th  Day  of  December^  in  the  second  Year  of  the 

RcigD  of  the  Lord  the  King,  now,  with  Force  and  Arms,  &ic.  the 

Qaie  and  House  of  him  the  said  Matthias,  at  Barton  and  IVakot 

broke,  and  his  Grass,  to  the  Value,  Sfc.  there  lately  growing,  with 

ccrtun  Cattle,  to  wit.  Horses,  Oxen,  Cows,  Hogs,  and  Sheep,  eat 

op,  tread  down,  and  destroyed,  the  Trespass  aforesaid,  as  to  the 

catii^  up,  treading  down,  and  destroying  the  Grass  aforesaid,  from 

the  aforesaid  18th  Day  of  December,  until  tlie  Day  of  obtaining  the 

Writ  Onginal  of  him  the  said  Matthias,  viz.  the  3d  Day  of  Ja- 

vuary  then  next  following,  at  sundry  Days  and  Times  continuing ; 

and  other  Wrongs,  6ic.  to  the  great  Damage,  Sfc.  and  against  the 

Peace,  4r^.  whereby  he  says  that  he  is  injured,  and  hath  Damage  to 

the  Value  of  ^40,  and  therefore  he  brings  Suit,  S^c. 

And  the  aforesaid  Peter,  by  fVilliam  Uede,  his  Attorney,  comes  Bar. 
aod  defends  the  Force  and  Injury,  when,  ^c.    And  as  to  the  Force 
and  Arms,  he  says  that  he  is  not  guilty  thereof;  and  of  this  he  puts 
himself  upon  the  Country :  and  the  aforesaid  Matthias  does  the 
like.     And  as  to  the  Residue  of  the  Trespass  aforesaid  above  sup- 
posed to  be  done,  the  same  Peter  says,  that  the  aforesaid  Matthias 
\m  Action  aforesaid  against  him  ought  not  to  have,  because  he  says, 
that  the  Close,  and  the  House  aforesaid,  and  also  the  Places  in 
vhich  the  l-respass  aforesaid  is  supposed  to  be  done,  are,  and  at 
the  Time  aforesaid,  when  the  Trespass  aforesaid,  was  supposed  to 
be  done,  were,  one  Messuage  and  160  Acres  of  Land,  with  the 
Appurtenances,  in  Barton  and  Walcot  aforesaid,  called  the  Grange, 
or  the  Farm  of  Barton,  nenT  Bath,  whereof  long  before  the  Time 
aforesaid,  when,  S$c.  one  William  lloleKay,  late  Prior  of  the  late 
Monastery  and  Cathedral  Church  of  Bath,  in  the  County  aforesaid, 
was  seized  in  his  Demesne  as  of  Fee,  in  right  -of  his  Church  afore- 
ttid,  and  being  so  thereof  seized,  he,  the  sume  late  Prior,  and  the 
then  Convent  of  the  same  late  Monastery,  before  the  Time  afore- 
taid,  when,  Sfc.  viz*  the  QA  Day  of  January^  in  the  twentieth  Year 

of 
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of  the  Reigii  of  Lord  Henry  the  Eighth,  late  King  of  England, 
Father  of  the  Lord  the  Kiug  now,  at  the  Monastery  of  Bath,  in 
'  the  County  aforesaid^  by  their  certain   Deed  indented^  (which  the 

same  Peter  produces  here  in  Court,  sealed  with  the  common  Seal 
of  the  aforesaid  late  Prior  and  Convent,  the  Date  whereof  is  in 
the  Chapter-house  of  the  same  late  Prior  and  the  then  Coqvent 
there,  the  same  Day  and  Year,)  by  unanimous  As^nt  and  Con- 
sent, delivered,  granted,  and  to  form  let  unto  one  Henry  Bejushin, 
Gentleman,  and  Eleanor  his  Wife,  the  Messuage  and  Tenements 
aforesaid,  with  the  Appurtenances  amongst  other  Things,  by  the 
JName  of  all  their  Grange  and  Farm  of  Barton^  near  Bath,  with 
all  the  Houses  situate  and  standing  upon  the  same,  and  all  the  De- 
mesne Lands,  Meadows,  and  Pastures  to  die  same  appertainingi  that 
is  to  say,  King's  Mead,  the  Sleepy  Heys,  and  the  Closes  adjoining 
to  the  aforesaid* Farm  and  Grange,  and  a  Piece  of  Land  called  a 
Furlong,  or  Hakodwood  in  Uppweks^Vfood,  called  MiddU^IVood, 
and  a  Close  or  Parcel  of  Meadow  or  Pasture  caUed  the  Amerry^ 
Orchard,  with  the  Pasture  and  Feeding  of  ten  Heads  of  the  Rother 
Beasts  going  in  the  Lawn  Park  annually,  as  had  been  used  and  ac* 
customed  in  Time  past.  And  also  with  the  Pasture  of  the  Howe, 
JVrogges-Mead,  Broddecrofts,  Long-Mead,  and  the  Amerry-Mead, 
with  the  Easement  of  the  Sheep-house  in  the  aforesaid  Amerry,  ac- 
cording to  the  Form  and  Effect  of  a  certain  Bill  thereof  made,  to  the 
Indenture  aforesaid  annexed ;  and  also  all  other  Demesne  Lands^ 
Meadows,  and  Pastures  to  the  aforesaid  Grange  and  Farm  apper- 
tainii^,  situate  and  lying  in  the  Parish  and  Fields  of  JValcoi  and 
Barton,  which  the  afQresaid  Henry  then  held,  and  which  one 
tiicholm  Saunders  formerly  held,  had,  occupied,  and  enjoyed  by 
reason  of  the  Farm  aforesaid,  with  all  and  all  Manner  of  Tithes  oif 
Sheaves  of  Com,  Hay,  Milch-Cows,  Calves,  Geese,  Hogs,  and 
Sheep,  and  all  other  Tithes  annually  renewing,  by  reason  of  die 
aforesaid  Grange  or  Farm,  with  all  Works  of  their  customary 
Tenants,  and  of  other  Inhabitants  within  their  Hundred  of  Barton 
usrt  and  accustomed  annually  to  be  done  there :  And  also  one 
Parcel  or  Portion  of  their  Mount  of  Laundsdown,  as  appears  by 
the  Metes  and  Limits  upon  the  same  Down,  with  all  Commons  and 
Sleights  in  the  aforesaid  Parishes  and  Fields  of  Walcot  and  Barton 
to  the  same  Ipte  Prior  and  Convent  belonging,  for  the  feeding  and 

Eisturing  of  their  Sheep  called  the  Ewes-Flock  of  Barton,  witli  360 
wes,  each  of  the  Price  of  ISd.  coming  and  pasturing  upon  the 
same,  with  the  customary  Works  in  washing  and  sheering  the 
aforesaid  Flock  called  the  Ewes-Flock,  annually  accustomed  to  be 
done  by  their  Tenants  of  Walcot,  and  all  Wool,  Lambs,  and  other 
Profits  annually  growing  by  reason  of  the  aforesaid  Sheep,  (the 
Tithes  of  Ae  Wool  and  Lambs  of  die  aforesaid  Sheep,  and  of  all 
other  Things  nourished  and  sustained  by  the  aforesaid  Farm  and 
Grange  excepted,  to  be  paid  yearly  to  the  Sachrist  of  the  aforesaid 
Cathedral  Church  for  the  Time  beiiq;,  as  they  should  happen  to 
fell.)  And  further  the  same  late  Prior  and  Convent  by  the  same 
Deed  indented  in  like  manner  ^nted,  and  to  ferm  let  to  the  afore- 
said Henry  and  Eleanor,  their  Mount  called  the  Down  at  Comb, 
and  all  other  their  Commons,  Sleights,  and  Pastures,  as  well  several 
as  common,  within  their  Demesne  of  Comb,  and  the  P^  whoU  j 
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laerred  by  didr  Predecessors  *  for  the  feedings  pasturing,  and  sus-       [  *22  ] 
taioiiig  of  dieir  Sheep,  and  of  the  Flock  called  the  Wether- Flock 
of  Comb,  in  as  ample  Manner  and  Form  as  had  been  used  and  ac- 
coilonied  to  be  occupied  in  Times  past,  with  all  Works,  Customs 
of  vashing  aud  sheerii^  the  aforesaid  Sheep  according  to  Custom 
to  be  done  diere,  with  £ree  Carts  of  good  Hay  yearly,  to  be  made 
« ad  carried  by  the  Farmer  of  their  Demesne  Lands  of  Comb  afore- 
nidy  and  also  three  other  Carts  of  good  Hay  to  be  gotten  within 
titoir  Demesne  of  Kingkome,  at  their  own  proper  Charges  and 
CoftSy  and  to  be  carried  yearly  by  the  aforesaid  Henry  and  Eleanor 
It  their  own  proper  Charges  and  Costs,  with  360  Sheep,  called 
Wither^Sheepf  eadi  of  the  Price  of  1 6^.  going  and  pasturing  upon 
the  aforesaid  Down,  and  Common,  and  other  Premisses,  with  the 
Appurtenances,  widi  all  the  Wool  and  dtfier  Profits  and  Encrease 
amiiiallj  arising  and  growioff  by  reason  of  the  aforesaid  Sheep,  and 
the  tfaket'Ihck  of  Con£,  (the  Dung  of  the  aforesaid  Sheep, 
and  othera  there  kept  and  pastured  by  reason  of  the  Farm  afore* 
ssid  only  excepted,  which  Dung  the  aibresaid  Farmer  of  the  afore* 
sud  Demesne  Lands  of  Comb  should  wholly  have  and  enjoy  for 
Ae  Amendm^it  of  his  Lands  there:)  To  have  and  to  hold  the 
aforesaid  Grange  and  Farm  o^  Barton,  and  all  the  Premisses  to 
tte  same  appertaining,  with  all  and  singular  their  Appurtenances, 
widi  all  the  Tithes  thereof,  as  is  aforesaid,  and  also  the  aforesaid 
Pined  of  Laundidown,  and  the  Rivers,  Commons,  and  Sleights 
within  the  Parish  of  Walcot  and  Barton,  with  tlie  aforesaid  360 
Ewes  going  and  pasturing  upon  the  same,  called  the  Ewes-Flock 
t^  Barton,  with  all  Issues  and  Profits  of  the  same  Sheep,  as  is 
before  recUed:  And  also  all  the  aforesaid  Down,  Pastures,  Sleights, 
and  Commons  at  Comb  aforesaid,  with  all  and  singular  their  Ap- 
purtenances, with  the  aforesaid  360  Sheep  called  Wethers,  going 
and  pastoriiig  upon  the  same,  called  the  Wether-Flock  of  Comby 
with  all  the  Profits  diereof,  as  is  above  specified  (except  as  i$ 
before  excepted)  to  the  aforesaid  Henry  Bejushin  and  Eleanor  his 
Wife,  for  Term  of  their  lives,  and  of  the  longest  Liver  of  them : 
And  aiker  the  Death  of  the  said  Henry  and  Eleanor,  the  afore- 
sud  late  Prior  and  Convent  willed  and  granted  by  the  aforesaid  In- 
denture^ that  the  aforesaid  Grange  and  Farm  of  Barton,  with  all 
aad  singidar  didr  Appurtenances  to  the  same  belonging  within  the 
Parish  aforesaid  of  Wakoi,  with  all  the  Tithes  of  die  same,  as  is 
above  specified^  and  also  the  aforesaid  Parcel  of  Laundsdotvn,  with 
all  other  Pastures,  Sleights,  and  Commons,  with  their  Appur- 
tenances, with  the  aforesaid  360  Ewes,  called  the  Ewes»Flock  of 
Boffon,  with  M  the  Issues  and  Profits  thereof  (except  the  Tithes 
of  the  Wool,  Skins,  and  Lambs,  which  should  be  annually  paid  to 
Ibe  Sachrist  of  the  aforesaid  Cathedral  Church  for  the  Time  being, 
when  tbej  should  happen  to  fall,)  should  remain  to  William  BejO' 
Mm,  one  of  the  Sons  of  the  aforesaid  Henry  and  Eleanor,   to 
hate  and  to  bold  to  the  aforesaid  William  for  Term  of  his  Lite,  if 
he  should  inhabit  and  reside  wholly  in  aud  upon  tlie  aforesaid 
Grmge  and  Farm  of  Barton.    And  if  it  should  happen,  that  the 
aforcaaid  William  Be}u$hin  should  die  before  the  aforesaid  Henry 
sod  Eleanor,  then  the  aforesaid  late  Prior  and  Convent  willed  and 
glinted  fintber  by  the  aforesaid  Deed  indented,  that  the  aforesaid 

Granga 


22 


Coloor. 


The  Plaintiff 
demon. 


[♦23] 


The  Pleadings  :  Colthirst  v.  Bejushin. 

Grange  and  Farm  of  Barton,  with  all  and  singular  the  Appur« 
tenancy  to  the  same  belonging,  and  all  the  Tithies  thereof  as  it 
aforesaid,  and  the  aforesaid  Parcel  of  Laundsdown,  and  all  other 
Pastures,  Sleights,  and  Cqmmons,  with  the  aforesaid  360  Ewes, 
called  the  Ewes-Flock  of  Barton,  with  all  the  Issues  and  Profits 
thereof  (except  the  Tithes  before  excepted,  to  be  paid  as  before  is 
limited)  should  remain  to  the  aforesaid  Peter  Bejushin,  another  of 
the  Sons  of  the  aforesaid  Henry  and  Eleanor;  to  have  and  to 
hold  to  the  same  Peter  for  Term  of  his  Life,  if  he  also  would  in- 
habit and  reside  within  the  aforesaid  Grange  and  Farm  of  Barton 
during  the  Term  above  expressed,  as  in  the  aforesaid  Indenture 
amongst  other  Things  more  fully  appears.     By  virtue  of  which 
Demise,  the  same  Hmru  and  Eleanor  were  seized  of  the  Mes- 
suage and  Tenements  ajoresaid,  with  the  Appurtenances  in  their 
Demesne  as  of  Freeholo,  and  the  same  Henry  and  Eleanor  being 
80  thereof  seized,  the  aforesaid  fVilliam  Bejushin  died  in  the  Life- 
time of  them  the  said  Henry  and  Eleanor :  And  afterwards,  and 
before  the  Time  aforesaid,   when,  8fc.  the  aforesaid  Henry  and 
Eleanor  died ;  after  whose  Deaths,  he  the  same  Peter  entered  into 
the  Tenements  aforesaid,  with  the  Appurtenances,  and  was  and  yet 
is  thereof  seized  in  his  Demesne  as  of  Freehold.     And  further  the 
same  Peter  says,  that  be  continually  after  his  Entry  aforesaid  into 
the  lenements  aforesaid,  with  the  Appurtenances,  and  hitherto 
has  inhabited  and  been  resident  within  the  aforesaid  Grange  and 
Farm  of  Barton.    And  the  aforesaid  Matthias  claiming  the  Tene- 
ments aforesaid,  with  the  Appurtenances  by  Colour  of  a  certain 
Deed  of  Demise  thereof  made  to  him  for  Term  of  his  Life  by  the 
aforesaid  late  Prior  and  Convent,  long  before  the  aforesaid  Demise 
by  the  said  late  Prior  and  Convent  of  the  said  Tenements,  with 
the  Appurtenances  to  the  aforesaid  Henry  and  Eleanor  in  Form 
aforesaid  made,  (where  nothing  of  the  said  Tenements,  witli  the 
Appurtenances,  ever  passed  into  the  Possession  of  him  the  said 
Matthias  by  that  Deed,)  entered,  upon  the  Possessio/i  of  which 
said  Matthias,  he  the  same  Peter  into  the  Tenements  aforesaid, 
with  the  Appurtenances  afterwards,  to  wit,  the  same  Time  when, 
l^c.  re-entered,  and  the  Grass  aforesaid,  as  the  proper  Grass  of 
4iim  the  said  Peter  then  there  growing,  with  the  Beasts  aforesaid, 
eat  up,  tread  down,  and  destroyed,  as  it  was  lawful  for  him  to  do. 
And  this  he  is  ready  to  verify ;  wherefore  he  prays  Judgment  if  the 
aforesaid  Matthias  his  i^ction  aforesaid,  against  him  ought  to 
have,  S^c. 

And  the  aforesaid  Matthias  Colthirst  prays  Oyer  of  the  Deed 
indented ;  and  it  is  read  to  him  in  these  Words.  [fVhich  was  in- 
rolled  verbatim  accordingly,  &c.)  Which  said  Deed  indented 
being  read  and  heard,  the  same  Matthias  says,  that  the  aforesaid 
Plea  of  the  aforesaid  Peter  above  in  Bar  pleaded  is  insufficient  in 
Law  to  preclude  him,  the  said  Matthias,  from  having  his  Action 
aforesaid,  against  the  aforesaid  Peter,  and  that  he  has  no  Neces- 
sity, nor  is  by  the  Law  of  the  Land  bound  to  answer  the  said  Plea 
in  Manner  and  Form  aforesaid  pleaded,  wherefore,  *  for  want  of  a 
sufficient  Answer  of  the  aforesaid  Peter  in  this  Behalf,  be  the  same 
Matthias  prays  Judgment,  and  his  Damages  by  reason  of  the  said 
Trespass  to  be  adjudged  to  hiui,  ^c. 

And 
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And  the  aforesaid  Peter,  for  that  he  has  above  alledged  suffi-  Joinder. 
cieot  Matter  in  Law  to  preclude  the  aforesaid  Matthias  from 
laving  his  Action  aforesaid  against  him,  which  he  is  ready  to  verify^ 
which  said  Matter  the  aforesaid  Matthias  does  not  deny,  nor 
tbereuDto  in  any  wise  answer^  but  the  said  Averment  refuses  to 
admit,  prays  Judgment,  and  that  the  aforesaid  Matthias  may  be 
piecluded  fiom  having  his  Action  aforesaid  against  him,  8fe.  And  Contioaance. 
because  the  Justices  here  will  advise  of  and  upon  the  Premisses 
before  they  pve  Judgment  thereon,  Day  is  given  to  the  Parties 
aforesaid  here  in  eight  Days  of  St.  Michael  to  hear  their  Judg- 
ment thereon,  because  the  Justices  here  thereof  not  yet,  S^c.  And 
so  Continuance  until  fifteen  Days  of  Easter,  ^c.  The  Judgment 
appears  after  the  Arguments. 

Pollard,  Seijeant,   briefly  recited  the    Case  in   this    Manner.  The  CASE. 
You,  roy  Lords,  have  well  understood  how  that  Matthias  Colthirst  f^f^  Tenny 
has  brought  an  Action  of  Trespass  against  Peter  Bejushin  for  en-  Lea^'is  made  to 
tering  into  and  breaking  his  Close  and  House.    And  the  Defen*  Husband  and 
dant  has  aaid  that  the  Prior  of  Bath  was  Lord  of  the  Grange  or  ^}J^  for  their 
Farm  of  Barton,  and  of  so  much  Land,  which  is  the  Place  where,  der  u>  A.^tbcir' 
4rc.  in  Fee,  and  he  and  the  Convent  leased  it  by  Deed  indented,  Son  for  Life,  and 
riiewn  forth,  to  Henry  Bejushin  and  Eleanor  his  Wife,  to  have  and  i{j*'^*V'^d"^  ri 
to  bold  to   them  for  Term  of  their  Lives,  the  Remainder   to  wife, "that' then 
William  Bejushin,  one  of  the  Sons  of  the  said  Henry  and  Eleanor,  it  shall  remain  to 
for  Term  of  his  Life,  si  ipse  habitaret,  et  residens  esset  omtiino  de  fi^^V^^  2^ 
et  super  pradicta  Grangia  et  firma  de  Barton:  And  if  the  said  Ufe.ii^^VclUt 
William  should  happen  to  die  before  the  said  Henry  and  Eleanor,  inhabUare,  tfc. 
then  the  said  Prior  and  Convent  appointed  tliat  the  said  Grange  ^'"'  ^?  *  f^^^^^ 
and  other  the  Premisses  should  remain  to  the  said  Peter  Bejushin,  Cor^ngency  "ris. 
another  of  the  Sons  of  the  said  Henry  and  Eleanor,  for  Term  of  his  if  A.  dies  before 
Life,  St  ipse  etiam  vellet  inhabitare  et  residens  ease  infra  prtedictam  Jjl yV"*v*!I*'  ***** 
Grangiam  et  firmam  de  Barton,  durante  Termino  superius  ex-  sco.joa. '^ 
fresso;  by  force  of  which  the  said  Henry  and  Eleanor  were  seized  T.Raym.ut. 
m  their  Demesne  as  of  Freehold ;  and  they  being  so  seized,  the  ^'°^»  ^-* 
said  William  Bgushin  (died  in  the  Life-time  of  the  said  Henry 
aod  Eleanor,  and  afterwards  Henry  and  Eleanor  died,  after  whose 
Death  the  said  Peter  now  Defendant  entered,  and  was  and  yet  is 
seized  io  his  Demesne  as  of  Freehold.     And  further  he  says,  that 
all  the  lime  since  his  £ntry  until  nov.'  he  has  been  an  Inhabitant 
tfid  Resident  in  the  aforesaid  Grange  and  Farm  of  Barton.    And 
he  gives  Colour  to  tlie  Plaintiff,  whereupon  the  Plaintiff  has  de- 
murred in  Judgment.     And  it  seems  to  me  that  the  Plaintifl^  shall  For  the  Plaintiff. 
recover ;  and  this  for  the  Insufficiency  of  the   Form,  as  well  as 
of  die   Matter  contained  in   the  Bar.     And  as  to  tlie  Form,  it 
seems  to  me  to  be  insufficient  for  two  Causes ;  the  iirst  is,  because 
the  Defendant  has  not  shewn  when  he  entered  after  the  Remainder 
fell,  but  be  has  shewn  tlie  Death  of  him  in  the  mesne   Remain- 
der, and  afterwards  the  Deatli  of  die  Husband  and  Wife  the  par- 
ticular Tenants,  and  that  he  entered  after  their  Deaths,  and  that 
be  has  continually  inhabited  and  been  resident  thereupon  all  thf 
Time  since  his   Entry,  and  so  he  has  not  shewn  that  he  has  been 
resident  all  tlie  Time  since  the  Remainder  fell,  and  the  Remainttor 
wa  given  to  him  for  lib  Life,  si  ipse  vellet  inhabitare  et  resiilens 
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esse  infra  predidam  Grangiam  et  Jirmam  de  Barton,  durante 
Termino  superius  expressoj  and  then  huuimuch  as  the  Poasession 
of  bis  Estate  for  life  commenced  and  was  cast  upon  him  bj  the 
Death  of  the  Hnsband  and  Wife,  he  oiight  to  have  shewn  that 
he  has  been  resident  since  that,  viz,  since  the  Death  of  the 
Husband  and  Wife.  For  this  Clause  durante  Termino  pradicio 
•  O.  BtndLiSf.  is  as  much  as  to  say,  all  the  Time  during  the  whole*  Term,  m* 
tr!so.^^  ^®*^    from  the  Beginning  unto  the  End  thereof,   which  is  from  the 

Death  of  the  Husband  and  Wife  unto  the  Death  of  the  De- 
fendant, and  not  once  only  during  the  Term ;  and  such  was  the 
Intent  of  the  Condition,  as  it  appears  from  the  Matter,  which 
shews  and  imports  that  continual  Hospitality  was  intended  to  be 
there  kept  up  and  maintained  from  the  Death  of  the  Husband 
and  Wife  during  the  Life  of  the  Defendant.  And  for  any  Thing 
that  is  shewn  it  may  be  that  the  Husband  and  Wife  died  ten 
0  Years  ago,  and  that  Hospitality  has  not  been  kept  up  diere  for 

all  this  Time,  which  is  contrary  to  the  Will  of  the  I^essor;  and 
therefore  although  he  has  performed  the  Words  of  the  Condition 
if  so  be  he  has  been  once  resident  upon  the  Grange  during  the 
Term,  and  during  all  the  Time  since  his  Entry,  yet  he  has  not 
thereby  performed  the  Intent  of  the  Condition,  which  most  be 
satisfied  and  fulfilled  before  the  Condition  shall  be  said  to  be  per- 
» H.  3  H.  7.  4  b.  formed.    *  And  therefore  if  a  Man  is  bound  in  an  ObKgation 
T^S!^99       "P^"  Condition  to  infeoff  J.  S.  of  the  Manor  of  D.  and  he  makes 
Bro.  Condition      ^  Feoffment  to  another  of  £0  Acres  Parcel  of  the  Manor,  and 
tu.  M.  to  H.  7.  afterwards  infeoffs  J.  S.  of  the  Manor,  he  has  not  performed  the 
P  ^0^/**?**  Condition,  and  yet  he  has  performed  the  Words  of  the  Con- 
Per  FooiMr.  M.^   dition ;    but  the  Intent  was  that  J,  S,  should  have  the  whole 
5  Ed.  5.  S5.  pi; 9.  Manor,  which  Intent  he  has  not  performed,     ^  And  in  £1  H.  6.^ 
Perk.  §  810.  Xitt  one  ^gg  bound  in  an  Obligation  upon  Condition  that  his  Feoffees 
?ff.'  St  kfefio.  ^f  *«  Manor  of  D.  should  grant  a  Rent  of  40s.  to  the  Plaintiff 
pi.  S2.  Fiu.  Bar.  for  his  Life,  and  he  had  diree  Feoffees,  and  two  of  them  granted 
154.  Btop  Con-     ihe  said  Rent  to  him,  and  there  all  the  Justices  held,  that  by  the 
4  790°' Pott  30.'  *  Word  (Feoffees)  all  his  Feoffees  are  intended,  so  that  all  of  them 
p«r  HiOfs,  J.  34.    ought  to  grant  the  Rent,  and  therefore  the  Grant  by  two  was  no 
P^Mwiague,C,J.  Performance  of  die  Condition,  although  the  Words  were  per» 
•  a»T««wo.       fonned,  for  the  Intent  appears  to  be,  that  all  his  Feoffees  should 
grant  it  to  him,  which  was  not  performed.     So  that  the  Intent  of 
a  Condition  ought  always  to  be  performed  as  well  as  the  Words 
thereof.     And  here  it  seems  to  be  the  Intent  of  the  Condition, 
that  Hospitality  should  be  kept  up  upon  the  Grange  continually, 
that  is  to  say,  from  the  Spinning  of  the  Time  that  he  might  be 
in  possession  until  the  End  of  the  Term,  which  is,  from  the  Time 
of  the  Death  of  the  Husband  and  Wife  unto  the  Death  of  the 
Defendant.     And  here  he  has  not  shewn  that  he  entered  as  soon 
as   he  conveniently  could  after  the   Death  of  the  Husband  and 
Wife,  and  therefore  inasmuch  as  he  has  not  shewn  and  averred 
that,  he  has  not  shewn  the   Performance  of  the  Condition  bv 
[    24  J       *  himself,   and  it  is  the    Performance  of  the  Condition    whicn 
makes  the  Continuance  of  his    Estate,    for  which    Cause'  his 
Plea  is  not  good.     And  also  the  Plea  ^3  not  good  for  another 
Reason,   viz,  because    the  Defendant  has    not  shewn    the  Day 
of  his  Entry ;   fpr  if  he  had  said  that  he  entered  immediately 
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aAer  the  Dettk  of  the  HuiisbiiKl  and  Wife^  and  had  not  ahewn 
Ike  Dnj  certain,  and  that  he  had  been  continually  resident  since 
Us  Endrj^  yet  the  Plea  would  not  be  good  because  of  the  Incer- 
laintj  0f  the  Time  of  the  Entry.  For  if  the  Plahitiff  had  replied 
that  be  did  not,  enter  at  all,  dben  the  Issue  would  be'  incertain^ 
tbe  Jurors  could  not  know  what  Day  of  Entry  to  find ;  for 

Renaon  tbe  Day  of  bis  Entry  ought  to  be  shewn,  and  then 
the  Plaintiff  might  traverse  his  Entry  at  such  Day,  and  so  Issue 
ngbt  be  jcMned  upon  die  Day.  And  therefore  in  all  other  Clases 
wbere  the  Time  is  issuable  tbe  Day  ought  to  be  shewn  certainly. 
*  For  wliidi  Reason  it  is  held  in  32  H.  6.  that  if  a  Man  pleads  a  *  M.  ss  H.  6. 8a. 

for  Years  made  to  .him,  he  oi^t  to  shew  what  Day  the  ^'^<-  Bar.  54. 

ras  made^  becaw^e  it  is  issuable.    ^  So  in  33  H.  6.  in  Debt  f^;  ^K~ch?Sr. 
by  sn  Esecator,  the  Defendant  pleaded  that  the  Testator  made  the  ^  M.  33  H.  6.  4i! 
Ilaiitiff  and  one  A.  his  Executors  at  London^  which  12.  is  alive^  pl-  ^-  Fit>-  Re- 
act naiaed,  iic  Judgment  of  the  Writ,  and  the  Plaintiff  confess-  ^*i^*6^"'E|;c„. 
iag  ihia  replied,  that  afterwards  the  Testator  made  him  sole  Exe-  torsj  t\.  Joun,  a. 
cntor  ill  die  County  of  Middleaix,  and  the  Defendant  said,  that  VUne,  5.  Heath's 
after  tkt  Tme  laat  assigned  by  tbe  Plaintiff,  the  Testator  made  the  ^^  ^^^' 
Piaiutiff^vid  R.  his  Executors  in  Manner  and  Form  ut  supra,  absque 
koc  riuil  he  made  the  Plaintiff  hb  sole  Executor  after  that  Time, 
ani  the  Defendant's  Plea  was  held  not  good,  because  the  Day  on 
whidi  sIm.  Plaintiff  and  R.  were  made  Executors  is  incertain,  which 
engjbt  to  be  certainly  aliedged  for  the  Knowledge  of  the  Jurors, 
aad  iberefore  the  Defendant  was  forced  to  put  a  Day  certain  in  his 
Pka^oA  which  the  Plainiiff  and  R.  were  made  Executors,  absque 
ioc  timt  tbe  Plaintiff  alone,  after  that  Time,  was  made  sole  Exe- 
A»d  ao  Ae  Defendant  who  ministred  the  Matter  of  the 
wma  forced  to  shew  the  Day  certain.     ^  And  in  3  //.  6.  in  "^  3  H.  6. 33. 
TiaspMS  for  wrongfully  taking  away  his  Servant,  the  Defendant  P'*  ^^*  ^^  '^ 
•idp  that  long  before  the  Sertrant  made  an  Agreement  with  the  joursf^.  Repu. 
PUmtiff,  be  made  an  Agreement  with  the  Defendant  himself  at  cation,  49. 
•ach  m  Place,  and  from  ibence  he  went  with  the  Defendant  him-  Heath's  iMax.i54. 
sdf,  at  tbe  Revest  of  tbe  Defendant,  to  serve  him :  And  the 
Phootiff  traversed  the  Bar,  ^t  alii  e  contra,  and  this  Issue  was 
dearly  bolden  not  good,  because  the  Plaintiff  did  not  shew  what 
Day  be  retained  him,  for  without  duit  was  shewn  die  Jurors  could 
Bot  know  the  Certainty  of  the  Time  so  as  to  iiiid  with  which  of 
them  be  "first  made  an  Agreement,  wherefore  the  Plaintiff  ww 
tbare  put  to  shew  the  Day  in  certain.    So  here,  if  the  Plaintiff 
fhould  traverse  the  Defendtant's  Residence  ever  since  the  {Remain- 
der fell,  this  Issue  would  be  upon  an  incertain  Point,  inasmuch  as 
ao  certain  Time  is  shewn  whereof  they  may  enquire,  for  which 
Reasnn  the  Day  ought  to  be  shewn  in  certain.     And  it  lies  upon 
the  Defendant  here  to  shew  it,  because  he  is  in  the  Affirmative, 
for  tbe  Plaintiff  must  stand  to  the  Traverse  and   Denial  of  tbe 
Eotiy  at  tbe  Time,  and  be  that  is  in  the  Negative  ought  not  to 
ihew  that  to  be  done,  which  ^he  denies  to  be  done,  and  therefore  *  1  Co.  135  m  b. 
tbe  Defendant  being  in  the  Affirmative  ought  to  shew  it,  and  be-  *  ^®'  S  «  ^  ^*'' 
cause  he  hss  not  done  so,  the  Plea  is  na^t.    Then  as  to  the  i44.'iPinciS?50. 
Matter  io  Law,  it  seems  that  tbe  Remainder  is  void  for  divers  T.  Jonm,  11s. 
Causes;    one   Cause    is,  because  the  Limitation  of  the  Remain-  ?7"*'^!j  J^°^** 
der  is  here   appointed  during  the  particular  Estate^  ^  and  every  Abr  tit.    e- ' 

Remainder  mainder,  W.  pi.  8. 
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Kemainder  ought  always  to  be  appointed  and  limited  to  take  Effect  9 
after  the  particular  Estate  ended,  and  not  during  the  particulai" 
Estate,  for  if  it  is  limited  and  appointed  to  take  Effect  during  the 
particular  Estate,  then  it  shall  be  utterly  void,  because  it  is  re- 
pugnant to  the  first  Estate.  *  As  if  a  Lease  is  made  for  Life, 
the  Remainder  for  Life,  and  if  the  first  Tenant  for  Life  die,  that 
then  it  shall  remain  over  to  a  Stranger  in  Fee,  this  is  a  void  Re- 
mamder,  because  it  is  appointed  to  take  Effect  immediately  after 
the  first  Estate  for  Life  determined,  and  when  the  first  Estate  for 
Life  is  determined,  then  the  Remainder  for  Life  commences,  and 
from  thence  has  Continuance :  And  if  it  continues  from  thence, 
then  it  follows  that  the  Remainder  in  Fee  may  not  take  Effect 
immediately  after  the  first  Estate  for  life  ended,  for  if  the  Re- 
mainder in  Fee  should  then  begin  to  take  Effect,  it  would  avoid 
the  first  Remainder  for  Life,  which  cannot  be  avoided,  because  it 
was  first  appointed ;  and  therefore  inasmuch  as  the  Remainder  in 
Fee  is  limited  to  take  Effect  during  the  Estate  precedent,  which 
Estate  precedent  the  Remainder  in  Fee  must  either  avoid,  or  be 
void  itself,  it  seems  to  me  that  it  shall  be  void  for  the  Repugnancy. 
*  So  if  a  Lease  is  made  to  two,  the  Remainder  over  in  Fee  after 
the  Ddath  of  the  first  of  them,  this  Remainder  is  void,  because 
the  Survivor  of  them  shall  hold  Place  after  the  Death  of  the 
first,  and  inasmuch  as  the  Survivor  of  them  shall  have  the  Land 
immediately  after  the  Death  of  the  other,  it  cannot  immediately 
remain  over  to  another  in  Fee,  for  if  so,  then  it  must  drown  the 
first  Estate,  which  continues ;  and  therefore  the  Remainder  shall 
be  void  for  the  R^ugnancy,  sooner  than  it  shall  drown  the  first 
Estate,  which  was  appointed  and  limited  before  the  Remainder. 
So  in  the  principal  Case,  it  is  given  to  Husband  and  Wife  for  their 
Lives,  the  Remainder  to  the  eldest  Son  for  Life,  upon  Condition 
that  if  the  eldest  die  living  the  Husband  and  Wife,  that  then  it 
shall  remain  to  the  Defendant  for  Life,  which  is  as  much  aa  to 
say,  that  then  immediately  the  Defendant  shall  have  the  Land, 
which  cannot  be,  for  the  first  Estate  continues  at  that  Time,  and 
if  the  Remainder  should  be  good,  it  must  drown  the  first  Estate, 
which  the  Husband  and  Wife  have,  which  it  shall  not  doj  and 
therefore  the  Remainder  shall  be  void  for  the  Repugnancy  and 
Contrariety  it  bears  to  the  first  Estate.  Also  the  Remainder  is 
void  for  another  Cause,  viz.  because  it  is  limited  to  commence 
upon  Condition,  ^  which  no  Remainder  may  do,  for  Conditions 
Ccgm,  Cro"  ElVzi  always  enure  in  Privity,  so  that  none  but  Privies  shall  take  ad- 
360,  1  Leon.  S83.  vantage  of  them ;  &  for  none  shall  enter  for  a  Condition  broken 
pJjMawi^Sce  ®*^^^  *^  Feoffor,  Donor,  and  Lessor,  or  their  Heirs;  And  as 
'  none  but  Privies  shall  avoid  an  Estate  before  made  for  the 
Breach.  *  of  a  Condition,  so  none  but  Privies  only  shall  take  a 
new  Estate  by  Performance  of  a  Condition.  *And  therefore 
if  a  Man  makes  a  Lease  for  life,  reserving  Rent^'upon  Cour 
dition  that  if  the  Rent  be  behind  it  shall  remain  to  a  Stranger 
in  Fee  after  the  first  Estate  ended,  this  Remainder  is  void,  be- 
cause it  depends  upon  a  Condition,  and  none  shall  take  Benefit 
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bv  it  but  only  Privies,  and  the  Stranger  to  whom  the  Remainder  is 
apixiinted  is  not  a  Privy^  but  a  Stranger^  ergo  he  shall  not  take 
Benefit  by  the  flemainder,  for  wliich  Reason  the  Remainder  is 
void.     **  So  if  I  make  a  l^ease  for  Life,  upon  Condition  that  if  the  ^  M.  is  H.  8.3.b. 
Lessee  do  not  pay  me  £'10  at  such  a  Day,  that  then  it  shall  remain  2?T^-l  )JlLs^ 
over  to  a  Stranger  in  ree,  and  he  fails  ot  Payment,  this  is  a  void  /^y,  j. 
Remaindt  r,  causa  qua  supra.     But  if  I  make  a  Lease  for  Life, 
upon  Condition  that  if  the  Lessee  do  such  an  Act  be  shall  have 
Fee,  and  he  does  it  accordingly,  there  he  shall  have  the  Fee ;  be- 
cause be  is  privy  to  the  Condition,  and  therefore  he  shall  take  Be- 
ntfit  by  it.     And  so  the  Diversity  appears  where  the  Estate  upon 
Condi tiou  is  appointed  to  a  Privy,  and  where  to  a  Stranger.     Then 
iiere  in  our  Case  the  Remainder  is  appointed  and  limited  to  the 
Defendant,  if  his  Brother  first  dies  in  the  Life  of  the  Husband 
aud  Wife,  and  if  he  does  not  die  in  the  Life  of  the  Husband  and 
Wife,  tlien  the  Defendant  shall  not  have  the  Remainder.     So  that 
the  Commencement  of  the  Remainder  is  upon  a  Contingent,  viz. 
opon  this  Word  (if)  which  is  a  Word  conditional,  which  precedes 
the  Remainder.     And  for  this  Cause  the  Remainder,  which  must 
bere  commence  upon  a  Condition,  is  not  good.     ^  But.  if  an  £state  ^  M.  f7  H.8.  H. 
is  made  for  Life  upon  Condition  tliat  if  tfie  Tenant  for  Life  die,  *•  ^^  i^«toA«-6«^. 
that  then  it  shall  remain  over,  this  Remainder  is  good,  because  it 
commences  upon  the  Determination  of  the  Estate  which  is  certain 
and  not  incertain,  and  therefore  it  is  no  Condition.     But  in  our 
Case  it  is  incertain,  and  may  be  called  a  Condition,  for  there  is  no 
Condition  but  what  is  incertain,  and  may  be  performed  or  broken : 
Xad  here  it  is  incertain,  and  consequently  a  Condition,  and  then 
the  Rema:«ider  shall  be  void.     And  so  the  Remainder  here  is  void 
for  the  two  Causes  before  shewn.     And  further,  my  Lords,  it  is  to 
}«  considered  and  observed,  that  in  every  Weal-Public  it  is  neces«- 
>inr  and  requisite  that  the  Conveyances  of  Things  should  be  certain, 
tor  Certainty  is  the  Mother  of  Repose,  and  Incertainty  the  Mo- 
ther of  Contention,  which  our  wise  and  provident  Law  has  ever 
guarded  against  and  prevented  all  Occasions  thereof.     For  which 
Keasoii  it  has  ordained  certain  Ceremonies  to  be  used  in  the  Change 
and  Tmnsmutation  of  Hliings  from  one  to  another,  (and  especially 
in  die  Case  of  Freeholds  which  are  of  greater  Price  and  Estimation 
in  our  Law  tlian  other  Things)  in  order  to  know  the  certain  Times 
vben  filings  pass ;  and  therefore  in  every  Feoffment  the  Law  has 
appointed  that  ^  Livery  and  Seizin  shall  be  had,  and  in  every  Grant  a  since  the  Stat. 
of  Reversions  or  Rents,  ^c.  that  'Attornment  shall  be  made,  wliich  qfV»68,  Livery 
are  certain  Points  containing  the  Time  when,  and  to  whom  such  JJ^j^Jf^nt 'as'for- 
Eitates  do  pass.    And  upon  the  same  Reason  the  Law  has  ordain-  mer^;  neither 
^  and  appointed  that  every  Remainder  shall  have  three  ^JTbings,  can  Estates  be 
besides  those  beforementioned,  as  Rules  and  Directions  whereby  j^erftlad^^Lin 
to  know  and  discern  when  Remainders  are  good;  viz*  ^  an  Estate  oniywUhoatWrit- 
precedent  made  at  the  same  Time  that  the  Remainder  commences,  iQ?»  since  tke  sta- 
*ind  that  the  particular  Esute  continue  when  the  Remainder  vests,  J^^^jf  *^  ^^'  *' 

'  This  Ceremooy  is  Ukcn  away  by  Statute  of  4  Atm,  cap.  16. 

^  C«i.  UtL  49.  a.  143.  a.    Dr.  Sc  Stud.  lib.  3.  cap.  1^0.    ^  Rol.  Ahr.  415.  C.  pi.  1.    Vaagfa.  269. 
1  Viorh.  lO'J.     C  Kinch.  113. '  T.  Jones,  l-JK  arguendo,    Noy's  Max.  31. 123. 
'  u  C^.  rs.  a.     ViD.  Abr.  tit.  Remainder,  W .  pi.  7.  io  Marg. 

Vor.  I.  ^  and 
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fc  Co.  Litt  »r8.  t.  h  and  that  the  Remainder  be  out  of  the  Donor  at  the  Time  of  the 
Noy'i  MM^?f5.  ^i.^^"?  >  ^md  if  any  of  these  three  Things  faH,  the  Remamcfer  is 
I  Dr.  &  stad.  I.  f  •  void.  *  And  therefore  as  to  the  first  Point,  if  Uie  Lessor  confirms 
^if^^"**  ^®"**  the  Estate  of  his  Tenant  for  Years,  the  Remainder  in  Fee,  tbisf 
^taulbr^UtR«-  "  *  ^^^^  Remainder,  because  the  Estate  for  Years  was  made  before 
■Miioder/c  pi.  1.  the  Ramaifider,  and  not  at  the  Time  with  the  Remainder,  and  he 
in  Marg.  shall  not  take  it  as  a  Grant  of  the  Reversion,  because  he  is  not 

^  Yin.  Abr.  tit  Party  to  the  Deed.  ^  So  if  the  Lessor  disseizes  his  Tenant  fbr 
RcmaiDder,  C.  4.  life,  and  afterwards  makes  a  new  Lease  to  him  for  Life,  the  Re- 
^^*  Hiaiiider  in  Fee,  this  Remainder  is  void,  because  the  Tenant  for 

Life  is  remitted  to  his  Estate,  which  was  made  long  before  the 

Remainder  appointed ;  so  that  the  Estate  precedent  was  not  made 

Ht  the  Time  of  the  Remabder,  and  therefore  the  Remainder  k 

'1  Finch. to.    f     ^id«     'So  if  the  Heir  endows  his  Mother,  the  Remainder  in  Pee, 

Finek.  IS.  Tin.  •  tfiis  Remainder  is  void,  although  Livery  and  Seizin  be  made  to  the 

*» 'c V'iLiS!*^  Wonaau,  because  the  Dower  has  Relation  to  the  Death  of  die 

,    .  .  p.  •     ^|{||g|)||||j .  ^uj  therefore  inasmuch  as  the  Estate  precedent  was  not 

made  when  the  Remainder  was  appointed,  the  Remaincfer  is  void. 

And  as  to  the  second  Point,  the  Estate  precedent  ought  to  coi^^ 

^0.  fl  H.f.  is.   ^'Mf^  when  the  Remainder  vests.    "  And  therefore  Frowick  iar  of 

^hi^  €km$.      opmion  in  2)  H.  7.  that  if  one  makes  a  Lease  for  life  upon  Con- 

JijitjLM.  Per  A.    chtjon  that  if  he  do  not  such  an  Act  his  Estate  shall  cease,  and  that 

then  it  shall  remain  over  in  Fee,  this  Remainder  is  void,  because 

it  does  not  vest  during  the  Estate  precedent,  for  by  the  Cesser  the 

»  T.  Raym.  144.     ^>^  Estate  is  determined.     "  So  if  a  Man  makes  a  Lease  for  "  *" 


II.P.  cited  nm-     and  that  a  Day  after  the  Death  of  the  Tenant  for  Life  it  shall  i^ 


JTJ^^J^I^^  iBaio  over,  this  Remainder  is  void,  because  the  first  Estate  is  deter- 
AlNNtit.  Reinain-  mined  before  the*  Appointment  of  the  Remainder.  And  as  to  the 
dcr,  T.  pi.  7.         third  Point,  that  the  Remainder  ought  to  pass  out  of  the  Lessor 

at  the  Time  of  the  Livery  made,  or  else  it  shall  be  void,  thb  ia 

proved  by  the  Cases  before  put :  And  also  in  the  common  Caaie, 

' KL3«H; 6. Fits.  •  where  a  Lease  is  made  for  Life,  Remainder  to  tire  right  Heirs 

itlLtTnipfiHl  •^  •'•  ^'  ^^^  ^  *^"  *''^^»  ^^  Remainder  passes  out  of  the  Lessor 
tiMM,  46.  T^9H.  pvesently,  although  it  does  not  vest  presently.  And  so  in  all  Cases 
«.  f4.  a.  Par  jfar*  the  Remainder  ought  to  pass  out  of  the  Person  of  the  Lessor  at 
%!^gSnSi^mn  ^Time  of  the  particular  Estate  made.  But  in  our  Case  the 
Done.  ft.  Oiantt  Estate  precedent  was  made  long  before  the  Remainder,  and  there- 
151.  T.  It  H.  f  •  lore  the  Remamder  shall  be  void,  as  iid  the  other  Cases  before ; 
Bf^OMtf'Sr^  and  also  the  Remainder  was  not  out  of  the  Lessor  at  the  Time  of 
«KoL  Akr!  415.  ^  Livery,  but  it  was  appomted  to  pass  upon  die  Performance  of 
D.ptS.  FmIuJ  m  Condition,  for  the  Words  are,  "  that  if  the  Son  in  the  Remain- 
^7  ^iTSii^lliA  ^  *®»  *®"  *^  **^*  remain  to  the  Defendant,  *c."  and  this  Word, 
?k  5r£m/^M  fCtM>  is  a  Relative,  and  has  its  Antecedent,  which  is  to  be  tried 
27,  tt.  954. aid.  ,  ifef  die  Question,  when;  at  if  it  be  demanded,  when  be  shall  have 
aci  Jn^^Cft  *!•«  R««"nd«>  i^  w  •^  he  answered,  when  William  is  dead,  then 
s!o!^by'^9^k!f%.  ^  slMdl  hM? il,  and  not  before.  So  that  the  Remainder  did  not 
Winch.  55.  Hob.  |iasa  prweotly^  kaamuch  as  the  Condition  precedes  the  Remainder. 
3a- T.Ray».i44.,p^„j  themfore  in  15  U.  7  in  tlie  first  Case,  a  Diversity  is  held  in 
Co^!im.4^.  «  Writ  of  Annuity,  that  if  I  grant  to  one,  thatwiien  be  shall  be 
pjiamff  DWdtUy,  promoted  to  a  Braefice  he  shall  have  an  Annuity,  there  if  he  de* 

H.15H.r.l.pI.l. 

firo.  Annuity,  ft.     Coont.  45.     Post  St-  Per  Hmde,  J.     Doc.  Pla.  85.  91,  92.     7  Co.  10.  b. 

2  BrowDl.  9S.    Uardr.  9,  lOi  8t*    Cro.  Arj;,  igo.    Wiug.  Max.  reg.  166.  pi.  2. 

ma^d 
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Band  the  Annuity  he  ought  first  to  shew  that  he  is  promoted  to  a 
fienefice;  but  if  an  Annuity  is  granted  to  one  uiitii  he  be  promoted 
to  a  Benefice^  there  he  shall  have  a  Writ  of  Annuity^  and  need  not 
shew  that  he  is  not  yet  promoted,  because  the  Anuuity  precedes,  ' 
and  the   Promotion  }8  subsequent  and  goes  in  Defeasance  of  the 

*  Annuity,  and  therefore  ought  to  be  shewn  on  the  contrary  Side.        [  *26  1 

^  And  in  7  Ed.  3.  a  Mau  made  a  Lease  for  8  Years,  rendering  «H.  r  Ed.  3.  lO, 

lOOf.  Kent  yearly,  and  if  the  Lessee  would  hold  the  Land  over  ?'•«*•  Fit*.  Debt. 

the  Term  to  him  and  to  his  Heirs  for  ever,  that  then  he  should  pay  595*.pl.6rFerlt[i 

jeariy  j£^0  and  within  the  8  Years  the  Lessor  brought  an  Action  7io.    Co.  Litt. 

•f  Debt  for  the  100s.  and  it  was  held  maintainable;  which  proves  f?^' ?*  b![?*^*1'* 
rint  the  Fee  did  not  pass  presently,  because  the  Condition  pre-     ^    *         ' 
cedes  ttie  Fee,  viz,  if  he  will  hold  over,  S^c.  and  he  had  not  deter- 
mined hia  Pleasure  tlien,  for  if  the  Fee  had  passed  presently,  the 
Action  would  not  lie,  for  then  the  Kent  should  not  be  a  Chaitle. 

*  And  in  P/esingtons  Case  in  6  R.  2.  where  a  Lease  for  Y'ears  was  *  6  R.  2.  Jitr. 
lade  to  Two,  upon  Condition  that  if  the  Lessor  die  withhi  the  Jons  clamat.  so* 
Term,  or  grant  the  Reversion,  that  then  the  Termors  should  have  folJI^ia*  ^pir1f  *C 
Freehold ;  there  it  is  held,  that  inasmuch  as  the  Condition  precedes  729!   1  4nd.  si*6. 
ibe  Freehold,  the  Freehold  is  not  out  of  the  Lessor  presently,  and  **o»^  ^ag-  PPr 
dKieupon  one  of  the  Termors  s^ttomed  as  Termor  for  Years,  sav-  AbrTtit^CondU 
iig  liis  Advantage.     Which  Cases  prove,  that  in  our  Case  the  Ke«  tion]  B.  a.  pL  s. 
Under  did  not  pass  out  of  the  Lessor  at  the  Time  of  the  Livery, 

Msmuch  as  the  Condition  precedes  the  Remainder ;  and  they  also 
prove,  that  the  Remainder  commences  upon  Condition,  and  that 
(be  Remainder  is  appointed  to  commence  after  the  Commence- 
■wnt  of  the  particular  Estate,  which  is  contrary  to  the  Rule  of 
Lnr ;  and  therefore  for  this  and  the  said  other  Causes  the  Ro- 
under shall  be  void.  And  so  the  Plaintiff  shall  recover  for  thd 
laaifiiciency  of  the  Matter,  as  well  as  of  the  Form  of  the  Bar. 

Cooky  S^eant,  to  the  contrary.  As  to  the  two  Exceptions,  which  Eemiirmfortht 
bie  been  moved,  viz.  that  the  Plea  is  not  good,  because  he  has  l^«f<^ndaDt. 
■ot  shewn  that  he  has  been  resident  all  the  Time  since  the  Remain- 
der fell,  neither  has  shewn  what  Day  he  entered;  Sir,  as  to  this  it 
seenu  to  me  that  it  shall  be  taken  that  he  entered  immediately  after 
the  I>eath  of  the  Husband  and  Wife,  and  that  he  has  been  resi- 
dart  all  the  Time  since,  for  the  Defendant  has  pleaded  by  Way  of 
Btr,  ^and  if  the  Bar  has  Matter  of  Substance,  and  is  certain  to  **Bf.3iH.6.9.b. 
a  oofumoD  Intent,  it  is  sufficient,  although  it  is  not  certam  to  every  ^^  ^^^1  r 
special  Intent     ^  And  therefore  in  the  said  Case  of  33  H.  6.  put  9  Ed.  4.  is.a.  P«r 
by  my  Brother  Pollard,  fo.  £4.  where  the  Defendant  pleaded  that  M^Ue.  Bro.  ibid. 
Ibe  Testator  made  the  Plaintiff  and  one  JK.  his  Executors,  Judg*  ts'^^^X^^ 
«ent,  Sfc,  the  Plea  was  good,  without  shewing  that  this  was  after  Bro!  ibid,  i^^  H. 
the  lime  tliat  he  made  the  Plaititiff  sole  Executor^  for  it  shall  be  8  h'  7. 9.  b.  Per' 
io  inleiided.     So  that  if  the  Detendant'a  Plea  be  certain  to  a  com-  ^^  g.^  ^ 
Boa  Intent  it  is  miflicient;     ^  So  if  the  Defendant  in  Trespass  says,  a.  5  Co.  iti!  ••  * 
tbt  the  Place  where,  4rc«  is  his  Freehold,  the  Plea  is  good^  and  8  Co.57.a,   t 
5ct  il  may  be  that  the  PUintiff  has  an  Estate  for  Years,  or  some  r^^J^i^^' 
fecial  Create  which  may  stand  with  his  Bar,  and  that  the  Plaintiff  ^  a'pibdi.  54I 

ny  ponisb  the  Defendant ;  but  such^pecial  Matter  shall  not  be  in-  Ld.  Raym.  sio. 

Bac  Max.  itf  .  3. 
Hemth*s  Max.  3v5S.    Toach.  of  Preced.  19jr.    Pott  f8»  53. 56.  431. 
«  Heath's  Maij^.  5  »,  55. 
«  T.  10  U  7.  25.  Per  KebU.    Heaths  Max. 55. 
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tended^  and  therefore  the  Bar  shall  be  good,  because  it  is  good  to 

•  M.  6  Ed.  4. 1.  a  common  Intent.  ^  And  so  in  6  Ed,  4.  in  Debt  upon  an  Obliga- 
Fitz.Bar.89.  Bro,  tjon  upon  Condition  indorsed  for  the  Performance  of  all  the  Cove- 
Ueath's^Max.  55.  ^^^^  contained  in  an  Indenture,  the  Defendant  said  that  in  the  In- 
denture it  was  comprised  that  the  Defendant  should  bring  one  to 
be  an  Apprentice  to  the  Plaintiff  in  the  Art  dt  Tunia  Jila,  and 
also  that  he  should  inform  another  in  the  said  Art.  and  then  the 
Obligation  to  be  void,  and  he  said  that  he  had  performed  them, 
upon  which  they  were  at  Usue,  and  a  Verdict  for  the  Plaintiff,  and 
it  was  moved  in  Arrest  of  Judgment,  that  the  Plea  was  not  good^ 
because  the  Condition  was  that  the  Defendant  should  perform  all 
the  Covenants  in  the  Indenture,  and  he  did  not  say  in  his  Plea 

s^/*^d^'i?ll^^a'  ^  ^^^^  ^^®  *^^  '^^  Covenants  were  all,  so  that  he  did  not  alledge 
1>1. 184.  *  Performance  of  all  the  Covenants,  for  which  Reason  hb  Pica  was 

not  good;  but  yet  all  the  Justices  held  the  Plea  good,  for  that 

w*ben  the  Defendant  alledged  the  two  Covenants  in  the  Indenture, 

it  shall  not  be  taken  by  common  Intent  that  there  were  more  Co* 

vetiants  than  those,  except  the  Plaintiff  shews  the  contrary  on  bis 

Part;  and  because  the  Bar  was  good  to  a  common  Intent,  the 

tM.3H.6.4.b.    Plea  was  held  to  be  good.     *  So  in  a  Formedon  ne  dona  pas  is 

luae  4iuPo«t3i!  P^i^ facie  a  good  Bar,  and  yet  it  may  be  that  the  Land  was  re* 

Per  kaiay  J.         covered  in  Value^  in  which  Case  the  Plea  is  not  proper,  for  other 

liand  was  given,  and  yet  the  Demandant  shall  there  recover ;  bat 
inasmuch  as  it  shall  be  intended  a  general  Gift,  the  Plea  shall  be 
good.    And  so  a  Bar  which  answers  a  common  Intent  b  good, 

4.^FitJ!*iMtie*4i!  *'^®"K'^  i^  ^^^®s  "^^  answer  every  special  Intent.  ^  And  in  3  /f.  6. 
VofX3\.PerH(de»\  '^^  Debt  against  Executors,  who  pleaded  that  they  had  fully  admi* 
J.  Cfmtra  P.  7  H.  nistered  the  Goods  of  the  Deceased  the  Day  of  the  Writ  pur- 
4. 39.  a.  chased,  and  so  nothing  in  their  Hands,  the  Plea  was  good ;  and 

yet  it  is  not  good  to  every  special  Intent,  for  it  may  be  (as  the 
Case  there  was)  that  other  Goods,  which  did  not  belong  to  the 
Testator  the  Day  of  his  Death,  are  come  into  their  Hands  in  lieu 
of  the  other  Goods,  but  yet  the  Bar  was  there  held  good,  because 

*  M.  i\  H.6. 17.  a.  it  answered  a  common  Intent.  *  So  in  Assize  if  tlie  Tenant  pleads 
F^  Nevitm,  quod  in  Bar  a  Recovery  in  Assize  heretofore  against  a  Stranger,  and  that 
Fitz.  Assise,  37.  ^^  Estate  of  the  Plaintiff  was  Mesne  between  the  Disseizin  and 
liro.  Bar.  26.  the  Recovery,  the  Plea  is  good,  and  yet  it  may  be  tluit  the  Piain- 
Kelw.  106.  b.         liflf  nQ^»  in  ^^^  Assize  was  in  by  Descent,  or  has  a  mesne  Title, 

which  shall  take  away  the  Assize  of  the  other,  and  shall  not  be 
avoided  by  the  said  Recovery;  but  this  shall  not  be  intended  with- 
out being  shewn,  for  which  Reason  the  other  Plea,  which  is  good 
^  Post  33.  Per        ^9  &  common  Intent,  shall  stand.    ^  So  if  one  pleads  in  Bar  that 
^ounhgue,C,  J.    his  Father  was  seized^  and  died  seized,  and  the  I^nd  descended  to 

him  as  Son  and  Heir,  and  he  entered,  ^c.  this  is  a  good  Bar,  and 
yet  it  is  not  certain  to  every  Intent,  for  it  may  be  that  a  Stranger 
abated  and  died  seized,  in  which  Case  the  Entry  of  the  Heir  is 
not  lawful :  but  this  shaU  not  be  intended  without  being  specially 
shewn,  and  therefore  the  Bar,  which  answers  every  common  In- 
^HeatU'sMax.56.  tent,  is  good.     '  So  in  our  Case  the  Bar  shall  be  good,  because 
^^^ff\^**'^-     by  common  Intendment  it  shall  be  taken  tliat  the  Entry  was  im*- 
^^   i^*  ^  mediately  after  the  Remainder  fell,  and  if  it  was  not  so  the  Plain- 

tiff ought  to  have  shewn  it,  for  we  by  way  of  Bar  shall  not  be 
0       compelled  to  shew  the  Certainty  of  the  Time:  but  when  the 

ITiing 
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Thing  commences  in  respect  of  Time,  then  the  Certainty  of  the 

Time  ought  to  be  shewn.     "*  As  if  one  retains  another  to  servo  "  W-  SO  H.  7.  if. 

him  a  Year  for  20s.  Wages,  there  if  the  Servant  demands  the  20f.  jie^^'p]^^^ 

be  ought  to  shew  that  the  Time  is  passed^  viz.  that  the  Year  is  Dodder.  Wing. 

expired,  and  he  ought  to  plead  it  certainly,  because  his  Action  is  Max.  reg.  21.  pi. 

giten  in  respect  of  the  Year  passed,  and  of  a  Thing  done  in  Time,  c^ntrilSi.  K.'^'pL** 

and  the  Time  is  Parcel  of  the  Cause  of  the  Demand,  and  pre-  13. 

cedes  the  Demand.     But  here  the  Time  pursues  the  Demand,  and 

b  not  the  Cause  of  tiie  Demand,  and  therefore  we  ought  not  to 

diew  it  as  certainly  as  where  the  Time  gains  tlie  Things  for  here 

it  *  goes  in  Defeasance  of  the  Thing,  and  therefore  the  Bar  is        [  *  27  1 

good,  notwithstanding  the  said  two  £xceptions.     Further,  it  seems 

to  me,  that  the  Remainder  here  is  good,  for  first  there  is  an  Estatel 

upon  which  the  Remainder  may  be  built,  and  the  Remainder  is 

here  appointed  upon  it.     But  the  Catise  why  the  Remainder  sliall 

Bot  be  good  is  alledged  in  two  grand  Points,  viz,  because  the  Fee 

iocs  T,ot  pass  presently  out  of  the  Lessor,  and  also  because  the 

Remainder  may  not  pass  upon  Condition.     And  it  seems  to  me 

that  the  Remainder  passes  out  of  the  Lessor  presently,  as  in  LfY- 

tleian^M  Case,  viz.  *  if  one  makes  a  Lease  for  5  Years,  upon  Con-  ^litt  $550. 

dition  that  if  he  pay  to  him  £20  within  the  first  two  Years,  that 

iken  he  shall  have  Fee,  the  Fee  passes  out  of  the  Lessor  presently, 

^So  where  a  Lease  is  made  for  Life,  the  Remainder  to  the  right  ^  Sec  ante  S5,  (•) 

Heirs  of  J.  S.  who  is  alive,  the  Remainder  is  out  of  the  Lessor  ^  ^^  Books 

presently,  although  it  may  not  vest  presently.     So  shall  it  be  here.       ^  ^^^^' 

Aad,  Sir*  a  Remainder  may  well  commence  upon  Condition :  ^  As  *  Post  34. 

if  a  Lease  is  made  for  Life,  upon  Condition  that  if  J.  S,  marry 

JBy  Daughter  during  the  Estate  for  Life  it  shall  remain  to  him^ 

ihiB  is  a  good  Remainder,  and  yet  it  commences  upon  a  Condition^ 

for  here  there  is  an  Estate  upon  which  the  Remainder  may  be  built: 

And  as  well  as  I  might  have  given  it  to  him  immediatefyi  so  may 

I  give  it  him  by  mesne  Distance  of  Time,  and  upon  Condition, 

fm  that  which  I  may  give  without  Condition,  I  may  give  upon 

Coodition.     ^  And  in  34  Ed,  3.  the  Case  is  that  one  devised  Land  'H.34R&5:  Fit^ 

dnssable  for  Life  upon  Condition  that  if  his  Heir,  to  whom  the  F^nnedotf.  da. 

Rctersioniiescended,  disturbed  the  Tenant  for  Life,  or  the  Execu-  ^^'^^-^J^- 

ton  of  their  Administration,  that  then  the  Land  sliould  remain  to 

Ibe  Daughter  of  the  Devisor  and  to  her  Heirs,  and  he  died,  and 

the  Tenant  for  Life  died,  and  the  Son  of  the  Daughter  brought  a 

t^rmedon  in   Remainder  against  the  Heir  of  the  Devisor,  and 

aiiadged  that  he  disturbed  tl^  Tenant  for  Life,  and  the  Executors 

iiio ;  and  there  the  Tenant  traversed  that  he  did  not  disturb  the 

Tnumt  for  Life,  nor  the  Executors,  and  upon  this  Issue  was  joined, 

vhieh  should  not  have  been  so,  if  tlie  Remainder  had  not  been 

food:  wbidi  Case  proves  that  a  Remainder  may  well  be  upon 

Ccio^tiOB.     *  And  if  one  makes  a  Disseizin  to  the  Use  of  a  Stran-  *  M.  is  Ed.  4.  it. 

C,  aftd  the  Stranger  afterwards  agrees  to  it,  he  shall  have  the  ^^^^i-Ys^^ 
ad  thereby.  And  if  a  Freehold  may  be  transferred  from  one  to  Disseizin,  s!  Bro. 
iBocher  by  such  Assent,  a  muUo  forliore  may  it  be  transferred  from  66.  Agreement.  4. 
one  to  another  upon  Condition,  and  especially  where  there  is  an  1^»1«9*-  Postal. 
Eitate  of  Freehold  precedent  to  which  the  Condition  may  be  an- 
wsed  And  therefore  for  these  Causes  it  seems  to  me  that  tlie 
Remainder  is  good* 

Morgan^ 
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E  eonira  for  the 
Defendant* 

'  See  ante  26  0), 
and  the  Books 
there  cited. 
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Fitz.  Bar.  503. 
Bro.  Atsiz^,  371. 
Wing.  Max.  reg. 
189.  pi-  40. 
Heath's  Max.  56. 


*  Co.  Litt  41  b. 
Palm.  .S2.  Contra 
2  Rol.  Rep.  1S;3. 
arguendo. 


k  M.  f  1  H.  6. 
17  h.  Per  Mark- 
hftm,  to  Mhii  h 
Ascue  anJ/^or- 
tington  seem  to 
agree.  Fitz.  As- 
sise, 37.  Bro. 
Bar.  S6.  Entry 
congeable,  34. 


Brook,  Serjeant^  to  the  contrary.  As  to  the  IncertaiiUy  of  the 
HiYAe  of  the  Entry,  the  Bar  shall  be  taken  in  the  best  Sense  Iqr 
the  Defendant,  and  that  is,  that  he  entered  immediately ;  ^  and  a 
Bar  which  is  good  to  a  common  Intent  is  sufficient.  ^  And 
therefore  about  20  Ed.  3.  it  is  held,  that  if  one  pleads  in  Bar 
that  J.  S.  died  seized,  and  R.  S.  cntereii  as  Son  and  Heir  to  him, 
whose  Estate  he  hath,,  tliis  shall  be  a  good  Bar,  and  yet  it  may  be 
that  he  was  not  bis  Heir ;  for  it  is  not  expressly  said  that  he  is  his 
Son  and  Heir,  but  that  he  entered  as  Son  and  Heir,  and  )ct 
because  it  is  pleaded  by  Way  of  Bar  tlic  best  sliall  be  intended  for 
the  Defendant.  So  it  is  here.  And  he  argued  further  much  to 
the  same  Effect  with  the  Argument  of  Cook, 

Saunders,  Serjeant,  to  the  same  Purpose.     It  seems  that  the 
Bar  is  good  to  prove  the  Condition  fultilled,  aldiough  it  is  not 
certainly  expressed  that  he  entered  immediately,  and  although  the 
certain  Day  diercof  is  not  mentioned  for  the  Information  of  the 
Jurors ;  for  a  Plea  in  Bar  is  always  made  for  two  Purposes ;  one 
iS|,  to  force  the  Plaintiff  to  make  a  Replication ;  the  other  is,  to 
compel  the  Plaintiff  to  come  to  Issue.     And  tliercfore  it .  is  not 
necessary  to  shew  every  Thing  certainly  in  tlie  Bar ;  for  perhaps 
the  Issue  will  not  be  joined  upon  the  Bar  but  upon  the  Heplica- 
tion,  for  the  Defendant  is  not  compelled  to  force  the  Plaintiff  to 
come  to  Issue  presently;    for  which   Reason  the  Bar  is  good 
enough  if  it  be  certain  to  a  coimnon  Intent.     ^  And  therefore  ii^ 
an  Assize,  if  the  Tenant  pleads  in  ]}ar  a  Descent  to  tlie  Plaintiff 
and  two  others,  and  that  he  has  the  Estate  of  one  of  them,  it  is 
good,  and  yet  he  might  have  it  by  Disseizin,  ip  which  Case  he 
shall  be  also  a  Disseisor  to  the  Plaintiff,  for  he  may  not  be  a 
Disseisor  to  the   one  without  the  other;  or  he  might  have  it 
lawfully;   and  so -it  stands  in  dubio,   but  yet  it  shall  be  taken 
according    to    common    Intent    that   he    has    it    lawfully,  and 
therefore  the  Plea  in  Bar  bhall  be  good.     ^  And  in  27  ^ss.  h\ 
an  Assize  brought  by  the  Heir,  the  Tenant  said,  that  the  Father 
of  the  Plaintiff,   being  Tenant  by  the  Curtesy,  and  now  alive, 
leased  his  Estate  to  the  Ancestor  of  the  Tenant,  who  died  seized 
of  that  Estate,  after  whose  Death  he  was  in  as  Son  and  Ueir,  and 
demanded  Judgment  if  Assize,  ^c.  and  this  was  held  a  good  Bur, 
and  yet  he  did  not  say  that  he  was  the  first  who  entered  after  the 
Death  of  his  Father,  and  if  he  was  not  the  tirst  that  entered  he 
has  no  Tide,  for  the  Land  ^  occupanti  conceditur  in  such  Case, 
and  that  is  to  him  that  first  enters,  which  might  be  the  Plaintiff, 
but  yet  the  Bar  was  held  good,  for  that  to  common  Intent  it  shall 
be  taken  that  the  Tenant  was  the  first  \>ho  entered  after  the  Death 
of  his  Father,  and  if  he  was  not,  thet  Plaintiff  may  and  ought  to 
shew  it.     So  a  Bar  is  sufficient  if  it  be  good  to  a  common  Intent. 
^  And  in  Assize  if  the  Tenant  pleads  that  he  recovered  in  a 
Formedon  in  descender  against  one,  and  that  the  Title  of  the 
Plaintiff  is  mesne  between  the  Gift  and  the  Recovery,   this  is  a 
good  Bar,  as  it  is  held  in  21  //.  6.  and  yet  it  may  be  that  tha 
Plaintiff  was  disseized  by  the  Donor,  and  that  he  entered  pending 
the  Formedon,  in  which  Case  his  Entry  was  good,  and  then  his 
Recovery  false ;  but  such  special  M alter  shall  not  be  intended,  and 
if  in  Truth  it  be  50^  the  Plaintiff  ought  to  shew  it ;  but  the  Bar 
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h  good  without  shewing  it,  because  it  answers  the  common  Intent. 
And  HO  it  is  a  Principle  in  Law,  that  a  Bar  is  good  if  it  is  certain 
tM  a  coxiinion  Intent;    which   Pri^nciple  they  utterly  deny,   who 
ar&ue  that  the  Bar  here  is  not  good  for  the  Incertainty  of  tlie  Day 
ot  the  Entry.     So  that  although  they  commend   the  Maxims  in 
Words,  yet  they  deny  them  in  Fact.     Further,   as  touching  the 
}itmainder,  it  seems  to  be  good ;  and  as  they,  who  have  argued  to 
the  contrary,  have  denied  the  Principle  in  Pleading,  so  have  they 
denied  the  Principle  in  the  Matter,  viz.  that  Livery  of  Seizin  shall 
not  be  taken  most  strongly  against  him  that  makes  it ;  whereas  it 
has  always  been  held  as  a  Principle,  that  when  a  Man  makes  a 
Livery  of  Seizin,  his  Livery  shall  be  taken  most  strongly  against 
himself,  as  it  may  be  proved  by  divers  Cases.     '  And  therefore  if  *  P.  3i  H.  8. 
one  gives  Land  to  a  Man  et  haredibus,  it  shall  be  a  Fee-Simple  to  g'^xr^^i'^^^^* 
him,  though  (suis)  be  omitted ;  and  yet  he  did  not  give  him  a  co.  Litt  8  b. 
Fee-Simple  expressly,  but  *  inasmuch  as  every  Livery  shall  be        [  *i^9  ] 
taken  most  strongly  against  him  that  makes  it,  for  this  Reason  he 
Aall  have  a  Fee-Simple,     *And  in    \SEd,3.  a  Man  made  a  ^T.  laEd.  3. 28. 
Lease  for  Life,  and  after  the  Death  of  the  Tenant  for  life  that  r>^2.  Feoff.  61* 
the  Lands  redibufU  to  A.  and  B.  in  Fee,    this  is  held  a  good  Sob.^sr  iRol. 
Remainder,  because  the  Livery  of  every  Man  shall  be  taken  most  Rep.^19.  Post  * 
^ongly  against  himself.     ^  And  so  if  w  Man  makes  a  Lease  for   i?^-  ^4^*  ^^^ 
Life,  the  Remainder  to  the  right  Heirs  of  J.  S.  who  is  alive,  this  Abr?4i6^E! 
Remainder  shall  pass  out  of  the  Lessor  presently,  and  shall  be  in  bsec  ante  s5,  (»} 
Abeyance  rather  than  be  void,   or  that  the  Lessor  should  take  ^nd  tlie  Bookjt 
Benefit  by  it  against  his  own   Livery  and   Limitation.     Which   ^c*"*^  ^*t**^' 
Case  proves  bow  strongly  the  Law  extends  it  against  him  that 
makes  the  Livery  and  Limitation  of  the  Estate,  and  yet  the  Law 
of  its  own  Course  oftentimes  puts  the  Fee  in  Suspence.     But  as 
Bracton  says.  Modus  et  conventio  vincunt  legem^  the  M  anner  and 
Form  of  the  Gift  alters  the  Law.     ^As  if  Houses  lea9ed  for  « H.  40  Ed.  3. 5 U« 
Years  be  ihro^-n  down  by  the  Violence  of  the  Wind,  the  Law  ^>^  Covenant, 
will  excuse  the  Lessee  in  Waste ;  but  if  he  covenants  to  repair  ^^,1^  19.  k. 
tbero,  and  to  leave  them  in  good  Repair  at  the  End  of  the  Term,  49  Ed.  3. 1.  pi.  u 
an  Action  of  Covenant  shal|  well  lie  against  him  for  not  repairing  ^"^^  Wt«t.  w- 
them,  for  bis  special  Agreement  alters  the  Law,  and  makes  his  ]ib['^ciip.4. 
Words  to  be  taken  most  strongly  against  himself.     So  that  the  Perk.  $  738. 
Law  iuteiprets  the  Words  and  Actions  of  every  Man  most  strongly  ^  Findi.  46. 
apinst  himself.     And  then  in  our  Case  the  Lessor  has  made  KoVsM^.id. 
lavery  and  Seizin,   and  thereupon  has  annexed  a  Remainder  to  Allen  S7.  Per C«r. 
pass  upon  a  Condition  first  to  be  performed,  and  the  Law  says,  L*^*  ^\^^* 
that  every  Limitation  of  an  Estate  shall  be  taken  most  strongly       ™'  ^^* 
afunst  bim  that  appoints  the  same ;  from  whence  it  follows  that 
the  Remainder  shall  be  good.     And  although  the  Remainder  does 
not  pass  presently  to  the  Defendant,  yet  it  has  its  Commencement 
upon  the  Livery,   and  shall  have  its  Perfection  upon  the  Per- 
formance of  the  Condition,  and  m  the  mean  Time  it  shall  be  as  a 
Thing  ambiguous.     And  Bracton  saith.  Terminus  et  feodum  pos^ 
fuat  simul  incipere  in  una  persona^  sed  non  simul  stabunt,  et  non 
paribus  passibus  incedant:  sed  unus  eorum  stabit,  et  alter  eorum 
frit  im  pendent i.     And  therefore  if  I  give  Land  to  one  upon 
Conditioo  that  if  he  marry  my  Daughter,  that  then  he  shall  have 
^e  Mnd  in  Fee^  be  shall  have  it  accordingly  upon  the  Condition 

performed ; 
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performed ;  for  by  the  livery  it  takes  its  Commenceaient,  by  the 
Performance  of  the  Condition  it  takes  its  Perfection,  and  Hi  the 
mean  Time  it  is  a  Thing  ambiguous.  So  if  I  make  a  Lewe  for 
Years  upon  Condition  that  one  Month  afterwards  he  aball  have 
Fee,  be  shall  have  it  after  the  Month  accordingly,  for  the  Thing 
shall  pass  according  to  the  I^greemeat  most  strongly  against  the 
Donor.  So  shall  it  be  lii'here  the  Remainder  is  appointed  to  a 
^  Stranger,  as  if  a  Lease  is  made  to  two  apon  Condition,  that  if  one 

die  within  seven  Ycm's,  that  then  after  die  Death  of  the  other  it 
shall  remain  to  a  Stranger  in  Fee,  tliis  Remainder  is  good,  for  the  \ 
Reason  of  the  Condition  to  give  the  Estate  to  Pnvies  or  to  a 
Stranger  is  all  one,  inasmuch  as  diere  is  an  Estate  firrt  siven,  tQ 
which  the  Condition  may  be  anneied,  for  the  Livery  and  Iiroita» 
tion  shall  be  taken  most  strongly  against  liim  that  makes  it.  Amf 
-  a  Man  shall  have  three  Things  by  a  Remainder^  vir.  firsL  he  shall 
have  the  Remainder  to  vest,  secbndty.  Possession  in  Law,  ami 
thirdly,  Possession  in  Deed,  and  if  he  to  whom  it  is  appointee^  be 
able  to  take  it  when  the  Possession  in  Law  is  cast,  it  |8  sufficient* 
«3lieoB«i5.  "*  And  therefore  it  has  been  taken,  that  if  Land  is  giveiy  to  pne^ 

P/r  Mmnson,  J.  et  filio  suo  primogenUo,  and  be  has  no  Son  at  the  Time  of  thj^ 
p**^/oK*W«t  Gihf  but  afterwards  he  has  a  Son,  this  Son  shall  have  the  Land 
Ace.  but  tlie  bet-  by  Way  of  Remainder,  and  }^t  the  Remainder  was  not  out  of  the 
tcr  Opinions  ftccm  Lessor,  neither  did  it  vest  at  the  Time  of  the  Livery,  bat  the  Law 
tothecon«ry,  construes  the  Livery  and  Limitation  most  strongly  agaimt  the 
•ftcnadjndged,  Lessor:  so  that  rather  than  the  Remainder  shall  be  void,  it  shall 
p.  17  Ed.  3. 29.  be  in  pendtnti  as  Bracton  saith,  as  a  mesne  Thing  perforroable  by 
59^i^i!^Fitif*  Possibility.  And  inasmuch  as  the  Son  is  able  to  take  the  Pos* 
f^eofliiieDts,  60.  session  in  Law  at  tlie  Time  when  it  is  cast  and  fallen,  the 
2  Rol.  Abr.  417.  Remainder  shall  be  good  enough.  *  So  in  39Js$.  a  Man  gave 
P*  ^'  ^^^  ^^  Lands  to  Husband  and  Wife,  and  to  one  Heir  of  dieir  B^iie^ 
focTb!  Cro.  £ii£.  lawfully  begotten,  and  to  one  Heir  of  the  Body  of  that  Heir  only^ 
121.  SteveruY.  and  the  Husband  and  Wife  had  no  Issue  at  diat  Tioie,  but 
ihid'^^^Per^^'  afterwards  they  had  a  Son,  and  tliey  died,  and  the  Donor  entered^ 
WohnOeyj  J.  ^"^  ^he  Son  ousted  him,  and  the  Donor  brought  Assize,  and  the 

1  Leon.  915.  or-  Opinion  of  all  the  Justices  there  was,  that 'the  Plaintiff  haduQ 
Son^*ad^l^n  itt*  *^^"*®  ^®  ^^^^  Assize,  but  that  the  Son  ought  to  have  the  Land  as 
ease  at  the  Time,  A  Remainder,  as  I  take  the  Book,  and  not  otherwise :  and  yet  the 
lie  shonld  bave  Remainder  did  not  pass  out  of  tliie  Donor,  nor  vest  in  the  Son  at 
taken  i^^  ^  the  Time  of  the  livery,  but  inasvMieh  as  be  was  in  esse  at  the 
incapable  of  that,  Time  of  the  Possession  in  Law  cast  it  is  sufficient :  for  the  Law 
he  shall  not  have  continues  the  Livery  and  Limitation  most  strongly  against  the 
»S9  A**^*!  20  lessor  and  Donor.  ^  But  if  the  Remainder  is  limited  upon  a 
Fitz. Tail,  19.  Contrariety,  then  it  shall  not  be  good:  as  in  Richira  Case  in 
Bro.  23.  Estates,  Littleton,  for  when  he  had  made  a  Feoffment,  it  could  noftemaiti 
ss^Dal.  93.  or-     ^^^^ .  j|J^^  ^j^g  other  Reasou  which  Littleton  assigns,  vit.  because 

agreetharhe  '  ^  ^i^  "^^  ^^^^  ^^  ^he  Time  of  the  Livery,  is  no  Reason,  as  it  is 
Yhall  take  it  as  proved  by  the  Cases  before  put.  *  And  if  Land  be  given  to  ^ 
^  Remainder.        Jtf g„  ^jj^j  jq  j^jg  Heirs,  as  long  as  J.  S.  shall  have  Heirs  ef  his 

oee  V/0. 1^1 1.  S2  a.  ^ 

'Winff,  Max.  reg.  167.  pi.  4£. 

B  M.  18  H.  8.  S  b.  arguendo.  Co.  Lilt.  IS  a.  10  Co. 97  b.  PerRepmrter,  Palm.  1S8.  tR«1.  Rep.  920. 
Per  Cur.  1  Rol.  Rep.  33^.  Per  Dodder^  J.  357 .  arguendo.  1  Finch.  10«.  t  Fiocli.  1|S,  US  Yaugh.  «69, 
the  C.  J.  seems  to  make  a  Doubt  of  this  Case.  And  see  2  Leon.  114.  Per  Coke,  cominon  Expe* 
ricnce  is  that  upon  a  Fee-simple  determinable,  another  Fee-simple  may  be  limited  *  whicbGoicTiy,  J. 
i;ranted«  Bat  in  case  of  a  Devise^  the  Limitation  in  the  Case  btte  would  be  good,  tb<i«gh  aof  as 
a  Rctuaioder,  yet  as  an  executory  Devise,  Per  Vaugh,  C.  J.  Vangh.  S^O. 
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Body,  and  if  J.  S.  die  without  Heir  of  his  Body,  that  then  it  shall 
remain  to  another  in  Fee^  this  Remainder  is  void  for  the  Con- 
Irarietj,  for  the  first  Estate  was  a  Fee-simple  determinable^  upon 
which  a   Remainder  may  not  depend.     **  And  so  if  a  Lease  for  ^  Wing.  Max.  reg. 
life  19  made  upon  Condition  that  if  a  Stranger  pay  to  the  Lessor  ^^7-  Pj*  ^-  Vib. 
<f20,  then  immediately  the  J^nd  shall  remain  to  the  same  Stranger,  ^"jijjjr  ^y'  ^^^ 
this   Remainder  is  void  for  the  Contrariety,  for  the  Tenant  for  '     *  ^ 

Life  ought  to  have  it  during  his  Life,  and  during  that  Time  the 
Stranger  cannot  have  it ;  but  if  it  had  been  limited,  that  after  the 
Death  of  the  Tenant  for  Life  it  should  remain  to  the  Stranger, 
this  had  been  a  good  Remainder,  for  there  is  no  Contrariety.     So 
here  it  is  appointed,  that  if  William  die,  living  the  Husband  and 
Wife;,    that  then  it  shall  remain  to  the  Defendant,   this  is  not 
to  be  intended  that  the  Defendant  shall  have  die  Land  immediately, 
Kfing   the  Husband  and  Wife,   but  that  it  shall   remain   as  a 
Remainder  ought  to  do,,  viz.  after  the  Death  of  the  Husband  and 
Wife,  in  the  same  Manner  and  Form  as  WiUiam  should  have  had 
it ;  for  which  Reason  there  is  not  any  Contrariety  here,  and  there- 
fore the  Remainder  is  good.     And  as  to  the  Condition  which  is 
subsequent,  viz.  si  ipse  vtllet  inhabitare,  ^r.  it  seems  that  if  he 
inhabit  and  be  resident  once  in  the  Grange,  he  has  performed  the 
Condition,  for  the  Condition  does  not  appoint  any  Time  for  his 
Residence,  and  therefore  inasmuch  as  it  is  referred  to  the  Law, 
the  Rule  of  Law  before  mentioned  ''^construes  that  the  Words  of       [  ^50  ] 
tlie  Condijtion  shall  be  taken  most  strongly  against  him  that  speaks 
them,  viz.  the  Lsssor.     And  therefore  forasmuch  as  the  Condition 
has  two  Intendments,  one  whereof  isj^that  he  shall  inhabit  there  all 
the  Term,  and  the  other,  at  any  Time  during  his  Life,  it  seems  to 
me  that  die  Condition  shall  be  taken  strictly  against  the  Lessor, 
aod  in  the  best  Sense  for  the  Lessee,  and  that  is,  that  if  he  inhabit 
there  at  any  Time  during  his  Life,  he  has  performed  the  Condition. 
As  if  a  Feoffment  in  Fee  is  made  upon  Condition  to  pay  £90  to 
tbe  Feoffor,  and  no  Time  is  limited  for  it,  he  has  all  the  Time 
during  his  Life  to  pay  it.     So  if  the  Condition  be  to  serve  the 
Feoffor  in  such  an  Office,  and  it  is  not  said  when,  if  he  does  it  at 
iny  Time  durine  his  Life  he  has  performed  the  Condition.     So  is 
it  in  (be  principal  Case ;  and  this  makes  an  End  of  the  Exception 
moved  with  regard  to  the  It^certaiiUy  of  the  Time,  for  if  he  has 
Hme  during  his  whole  Lafe,  then  his  Entry  immediately  after  the 
Remainder  fell  is  not  requisite,  for  which  Reason  it  seems  to  me 
tksLt  tbe  Pleading  is  good,  and  that  the  Plaintiff  shall  be  barred. 

And  at  another  Day  Harris^  Serjeant,  argued  thus  to  the  same  On  tlic  same  Side* 
Purpose.  As  to  the  Exceptions  taken  because  the  Defendant  has 
not  Aewn  that  he  has  been  resident  all  the  Time  since  the 
Rraniinder  fell,  nor  has  shewn  the  Day  of  his  Entry  in  certain  for 
the  Knowledge  of  the  Jurors,  Sir,  1  shall  make  one  Answer  to 
both  these  Exceptions:  and  that  is,  that  the  shewing  of  the 
Condition  by  the  Defendant  is  Surplusage,  and  not  material, 
^ich  may  a#  well  be  omitted  as  shewn  by  him,  for  the  Condition 
here  is  subsequent,  and  goes  in  Defeasance  of  the  Estate,  which 
the  Party  who  claims  the  Estate  shall  not  shew,  but  the  other  who 

Aall  defeat  the  Estate.     *  And  thei'efore  there  is  a  Diversity  when  *  Same  Diver- 
sity, 7  Co.  10  a. 
Poph.  28.'  Hanlr.  9.  79.  1  BoUt.  168.  Per  Yeleert^n,  J.  2  Brownl.  98.  Doc.  Pld.  91.  Pftim.  8J. 
LI  RMfm,  4»U  Wing.  Max.  reg.  25.  pi.  l^O.  reg.  168.  pi.  4.  Post,  ^a*  , 
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tbe  Condition  conies  after  the  Estate^  and  defeats  the  Estate,  and 
when  it  comes  before  the  Estate,  and  makes  tbe  Estate  to  continue. 
For  if  I  grant  to  a  Man  a  Rent-Chai^e  out  of  my  Land  upon 
Condition  that  he  shall  do  such  an  Act,  there  he  shall  avow  for 
the  Rent  without  shewing  tbe  Act  done,  for  the  Condition  is 
subsequent,  and  goes  in  Defeasance  of  the  Estate,  which  be  who 
will  have  the  Estate  to  continue  shall  not  shew ;  but  if  I  grant  to 
one,  that  if  he  do  such  an  Act,  then  be  sliall  have  a  Rent- 
Charge,  Sfc,  there  he  shall  not  avow,  except  be  first  diew  the 
Performance  of  the  Condition,  for  it  is  that  which  enables  him  to 
*H.i4H.8.i7.    have  Ae  Rent.    •»  So  in  14//.  8.  Wheeler  granted  bis  Term  to 

Sitionfor.'  P*o"^.  ®"^  "P^"  Condition  that  he  should  obuin  the  good  Will  of  tlie 
28.  Lh.  R.  S19.  Lessor,  there  it  is  agreed  that  tbe  Term  passed  presently,  because 
Post  483.  the  Grant  precedes,  and  the  Condition  is  subsequent  to  the  Grant : 

but  if  he  had  granted,  that  if  he  should  obtain  the  good  Will  of  the 

Lessor,  then  he  should  have  bis  Term,  there  he  ought  to  shew  the 

Performance  of  tlie  Condition  before  be  may  enable  himself  to 

have  the  Term.     So  in  onr  Case  tbe  Remainder  precedes  the 

Condition,  and  by  his  Entry  has  agreed  to  tbe  Remainder,  and  the 

Condition  goes  in  Defeasance  of  the  Retnainder,  which  ought  to 

be  shewn  by  him  who  shall  take  Advantage  of  tbe  Condition,  and 

that  is  the  Plaintiff,  and  tbe  Defendant's  shewing  of   it  is  Sur* 

plusage,  and  not  material,  and  tlien  the  Incertainty  of  Surplusage 

«PMt  ^.  509.       shall  make  no  Plea  bad,  ^  inasmuch  as  the  Omission  of  all  that  is 

8Mod!s77  Surplusage  shall  not  vitiate  it.     And  so  tbe  Pleading  is  good, 

Turner\.M§8$.      notwithstanding  tbe  said  Exceptions.    And  he  argued  further  that 

tbe  Bar  was  good,  because  it  was  certain  to  a  common  Intent* 
And  he  said,  that  the  Remainder  was  good,  and  that  the  Re- 
'    mainder,  which  conraiences  upon  Condition,  shall  be  good :  ancf 
he  argued  much  to  the  same  Effect  that  Saunders  did. 
Halef,  J.  At  another  Day  if <r/es,  Justice,  said,  It  seeins  that  for  the  Insuf- 

ficiency of  the  Pleading  only  the  Plaintiff  shall  recover,  viz.  be- 
cause the  Defendant  has  not  averred  bis  continual  Residence  since 
tbe  Remainder  fell.    For,  in  the  first  Place,  where  the  Remainder 
is  appointed  to  the  Defendant,  n  ipse  vellet  inhabitare,  S^c.  it  seems 
to  me  that  this  Word  (vellet)  b  a  Condition,  and  is  all  one  as  if 
it  bad  been,  if  he  will  inhabit,  8^c*    And  if  the  Words  bad  been 
s»  ipse  habitaoit  it  had  been  a  Condition.     And  so  the  Sentence 
SI  ipse  vellet  inhabitare  is  to  be  taken  in  the  future  Tense,  and  is  the 
same  in  Sense  with  tlie  Words  si  ipse  inhabkabU ;  and  therefore  the 
Sentence  is  conditional.    And  further,  it  seems  to  me  that  these 
Words  durante  termino  superius  expresso,  are  to  be  intended  during 
'O.Bendl.  iss.     the  whole  ^Termf  that  is,  from  the  Beginning,  viz.  from  the  Time 
TBulit*  1S6.         **^  *®  Remainder  first  fell,  until  the  End  thereof.    *  As  if  a  Man 
Per  Coke,  C.J.      makes  a  Lease  for  Years,  rendering  90s.  Rent  durii^  the  Term, 
Ante  fs.  sr.  this  is  during  the  whole  Term.     So  if  the  Lessee  covenants  to 

PerAu^  ^  ^^^  maintain  the  Houses  in  all  Repairs  during  the  Term,  this  sliall  be 
orBcndK  183.  during  the  whole  Term.  And  so  it  is  taken  in  Dockraifs  Case 
^M.  21 H.  6. 10.  iu  27  H.  8.  'And  if  a  Man  is  bound  that  his  Feoffees  shall  make 
iJ/^Bro^ondi-  *  feoffment,  hereby  is  understood  all  his  Feoffees.  « So  that 
tion,  56.  Ante  2^.  Conditions  have  always  a  reasonable  Construction.  And  for  tbe 
Post  34. 291.  same  Reason  it  shall  be  intended  here  that  he  ought  to  dwell  upon 
«  Btifart!m?^*      ^®  ^''^^^  during  tbe  whole  Term,  and  not  once  during  bis  Life, 

t  Post  54.  Per  Mountagw,  C.  J. 
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as  it  was  argued  at  the  Bar^  for  that  would  be  contrary  to  Reason, 

aud  the  apparent  Intent  of  the  Lessor.     But  if  he  does  not  inhabit 

aU  the  Time  upon  the  Land^  but  has  been  absent  for  some 

reasonable  Cause,   the  Defendant  ought  to  shew  die  same,   and 

Bsay  excuse  himself  for  it.    As  if  he  was  distant  200  Miles  from 

the  Grange  at  the  Time  of  the  Death  of  the  Survivor  of  the 

Husband  and  Wife,  so  that  he  could  not  have  Notice  of  their 

Death  until  such  a  l^me,  and  he  came  immediately  afterwards,  ^c. 

this  should  excuse  him,  and  die  Time  tbeieof  should  be  tried 

by  the  Discretion  of  the  Justices,  as  in  another  like  Case,  which 

is  holdeu  for  Law  in  our  Books,  viz.  ^Tenant  for  Lafe  makes  ^ M. ^ Ed. 4. 27« 

a   Lease  for  Years  aud  dies,    the  Lessor  brings  an  Action  of  pi-  77.  Bro.  Tm- 

Trespass  against  the  Lessee,  who  says,  that  as  soon  as  he  could  ^^^^^  Hs!^ 

after  he  had  Notice  of  the  Death  of  the  Tenant  for  Life  he  drove 

his  Cattle  out  of  the  Land,  and  also  says,  that  tiie  Trespass  was 

mesae  between  the  Death  of  the  Tenant  for  life  and  the  Driving, 

and  ibis  is  held  no  Plea,   for  by  the  Death  of  the  Tenant  for 

Life  the  Lease  for  Years  was  '  determined,  and  none  was  bound  >  24  H.  8.  Bro. 

to  pve  him   Notice;    aud   there  it  ,is  held,  that  he  ought  to  Debt,i23.t^t6es, 

say,    that  'such  a  Day  he  drove  out  his  Cattle,    and  he  may  |^*^  p^,^'  ^^^ 

shew  that  the  Lessor,  died  in  '^arother  County,  so  that  he  could  Per  Dyer,  t  RoL 

not  have  Notice  sooner,  and  it  shall  be  tried  by  the  Discretion  ^^P*  ^^'  ^s^^''^ 

of  die  Justices,  whether  die  Avoidance  was  within  a.  reasonable  kpo^tsrs. 

Time.    And  so  might  the  Defendant  here  alledge  in  Excuse  of 

bis  Entry,  that  the  ^lace  vkhere  the  Surrivor  of  the  Husband  and 

*  Wife  died  was  200  Miles  distant,  Sfc.  and  that  he  could  not  have       [  *S1  ] 

Kotioe  sooner.     And  as  there  he  ought  to  shew  the  Day  of  his 

Avoidance  for  the  Kno>yledge  of  the  Jurors,  so  here  he  ought  to 

shew  the  Day  of  his  Eutry  for  thfe  same  Reason.    And  as  to  that 

abich  has  been  said,  tliat  a  Bar  shall  be  good  if  it  is  certain  to  a 

common  Intent,  it  is  true,  ^  but  that  common  Intent  is  not  such  an  >  Kitch.  452« 

hitent  as  stands  indifferent,  but  such  as  hath  a  mure  vehement 

Rresamption  than  any  other  Intent.    ^  As  to  plead  fully  ad-'  i>  M.  s  H.  6. 4  b. 

mniUnd  all  the  Goods  whidi  were  the  Tcstator*s  tiie  Day  of  his  adjudged.  Fitz. 

Deadi  is  a  good\Bar,  and  yet  it  may  be  that  he  has  Assets  in  his  cmAr^^V.  r^H.^ 

Hands  of  other  Goods,  which  never  belonged  to  the  Testator,  as  S9  a. 

Debts  paid  since,  Ar  Goo^i  which  came  in  lieu,  &c.     But  this  is 

not  the  most  common  Intent;  but  the  most  common  Intent  is, 

that  he  bad  no  other  Goods,  but  those  which  were  tlie  Testator's. 

'  So  in  iornudon  in  Descender  tie  dona  pas  is  a  good  Bar,  not«  ^  ^*^^'.^'^.^  , 

withstanding  it  may  be  that  lie  has  recovered  in  Value,  in  which  iuue4i!\nt^ ' 

Case  odier  Lands  were  given,  and  yet  the  Formedon  lies,  but  this  26.  Per  C^ok, 

shall  not  be  intended,  but  the  common  Intent  is  to  express  the 

plam  Gift  by  Livery.     ^  But  if  I  plead  in  Bar  a  Lease  pur  auler  ^  T.  isH.8. 15b. 

rie,  there  the  Bar  is  not  good,  wiihout  averring  the  Life  of  Cestui/  ^J^i^^  Ji  ^^ 

Jue  vie,  for  it  stands  indifferent  whether  he  is  alive  or  not,  and  the  Bro.  Pleadiagi, 
oteat  one  Way  is  as  strong  as  it  is  Uie  other  Way,  for  which  Rea-  se4.  Esute9, 18. 
son  his  Life  ought  to  be  expresijly  averred.     So  in  Debt  upon  an  ^*  ^J**  ^.  ^  ^ 
Obligation,   if  the  Defendant  pleads  in  Bar  a  Release  bearing  57.  ]vf .  ^o  ££4. 
Date  after  the  Obligation  made,  this  is  not  a  good  Bar,  except  he  i8a.b.  S6H.8. 
tbewB  expressly  that  it  was  delivered  after  the  Obligation  was  made,  ^°*  c^^f^^^ 
and  yet  there  primd  facie  one  would  presume  that  it  was  delivered  5,  boc'pia.  67. 
aihen  it  bore  Date,  but  it  may  also  be  presumed  on  the  other  Hard.  90. 83. 
Hand  that  the  Party  would  not  have  brought  an  Action  of  Debt, 

if 
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if  the  Release  bad  been  delivered  afterwaH?.  So  tbat  the  Pfe* 
sumption  is  equally  strong  either  Way,  and  because  tlie  Intent 
stands  indifferent,  it  is  not  good  except  it  be  shewn  by  the  Plea 
that  it  was  delivered  after  the  Obligation  was  made.  And  so  is  the 
Diversity  in  Pleas  which  are  good  to  a  common  Intent.  Then  in 
the  principal  Case  it  is  incertain,  and  stands  indifferent  whether  or 
no  he  has  inhabited  all  the  lime  since  the  Remainder  fell,  and  the 
l^resuraption  one  Way  is  as  strong  as  it  is  ^e  other,  for  nhich 
Reason  it  shall  not  be  taken  according  to  Toromon  Intent,  and 
therefore  the  Plea  in  Bar  is  not  good  without  shewing  the 
Continuance  of  his  Habitation  since  the  Remainder  fell ;  for  the 
continual  Residence  makes  the  Continuance  of  his  Estate,  without 
which  he  cannot  plead  in  fiar,  and  then  inasmuch  as  the  same  is 
effectual  and  material^  the  Defendant  ou&ht  to  shew  it,  which  he 
has  not  done,  and  for  this  Reason  the  Plea  in  Bar  is  not  good, 
llien  as  to  the  Matter  in  Law,  it  seems  to  me  that  the  Remainder 
'  Winp.  Max.  reg.  is  good.  *  For  God  has  committed  all  worldly  Things  to  the  Order 
i^»  pK  4»  m,^  Dbposal  of  Men,  so  that  when  a  Person  has  a  lawful  Property 

in  any  lliing,  he  may  give  or  convey  away  the  same,  where,  when, 
and  how  he  pleases,  so  that  his  Intent  be  not  against  ULsv  or  Rea- 
son, nor  repugnant  in  itself.    And  here  when  the  Lessor  appoints 
the  Remainder  to  the  Defendant  tti  supra,  his  Intent  may  be  per- 
•    ceived  herein,  and  it  is  reasonable  tbat  the  same  should  be  fulfilled, 
viz.  that  the  Defendant  should  have  it  in  such  Manner  and  Form  as 
it  is  appointed.    And  this  limitation  of  the  Remamder  is  not 
against  Law,  nor  against  any  Principle  thereof,  as  I  shall  prove 
hereafter,  neither  is  it  repugnant  in  itself,  ergo  it  is  good.     And  to 
prove  that  it  is  not  against  Law,  I  shall  put  some  Cases  founded 
upon  like  Reason,  and  which  will  also  answer  the  Reason  of  that 
which  has  been  alledged,  viz.  that  the  Remainder  ousht  to  pass  out 
of  the  Lessor  presently,  which  I  utterly  deny.     And  Uierefore  if  I 
make  a  Lease  for  Years,  the  Remainder  for  Life,  upon  Condition 
that  if  he  in  the  Remainder  do  not  such  an  Act,  the  Remainder 
shall  be  void,  now  before  the  Condition  be  broken  the  Remainder 
is  good,  and  in  him  to  whom  it  is  appointed,  but  if  the  Condition 
be  broken,  then  the  Remainder  is  out  of  him,  and  in  the  Persoi) 
of  the  Lessor  again,  which  proves  that  a  Freehold  by  Agreement 
had  upon  the  Livery  mav  be  ^transferred  from  one  to  another  by 
Matter  ex  post  facto.    So  if  one  grants  a  Rent  or  Reversion,  and 
afterwards  Attornment  is  had,  now  the  Reversion  shall  pass  thereby, 
and  yet  it  did  not  pass  presently  by  the  Grant,  which  Case  proves 
that  upon  the  Assent  first  had,  and  Act  done  afterwards,  a  Free- 
'T.  1  H.7.  so  b.    hold  may  be  devested  out  of  one  and  vested  in  another.    ^  So  if  a 
31  a.  Per  Odlow     Man  makes  a  Lease  for  Life  by  Deed,  the  Remainder  to  the  Kinsr, 
Fe^^icnu  ^.      °"^  makes  Livery  and  Seizin,  the  Remainder  does  not  pass  pre- 
Hob.  2S2.  s  Co.    sendy,  but  if  the  Deed  is  afterwards  oirolled,  then  the  Remainder 
^^  shall  be  in  the  King  from  the  Time  of  tlie  first  Livery.     So  that 

by  tl)e  Limitation  declared  upon  the  Livery,  the  Remainder  which 

did  not  pass  out  of  tlie  Lessor  at  the  l*inie  of  the  Livery  shall 

t  H.  6  R.  t.  pass  by  Act  done  afterwards.    <  So  in  6  R.  2.  in  Plesington's  Case 

Fiu.  Qoid  joris     one  Condition  was,  that  if  the  Lessor  died  within  the  Term,  then  the 

kw?'c!^S^f^*        Lessee  for  Years  sliould  have  the  Land  for  Life,  and  it  is  there  held, 

that  if  the  Lessor  died,  his  Estate  jhould  be  enlarged  causi  qua  supra. 

So 
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^So  if  one  makes  a  Disseizin  to  die  Use  of  J.  5.  now  the  Fre6-  ^P.i3£d.4.i2.j^L 
bold  is  not  in  J.  S.  but  if  J.  S.  afterwards  agrees  to  it,  then  the  f*^^^^^"^ 
Freehold  is  in  him.  Which  Cases  prove,  that  when  Livery  is  made^  menr*.  M.  taErfl 
or  when   a  Man  first  meddles  with  the  Possession  of  Land,  and  4.ttb. Per  Ca<e»6f. 
thereupon  Words  are  spoken,  there  by  Force  of  such  Wordir,  and  J^**-  9*-  «nr iuarf*. 
of  some  Act  afterwards  done,  a  Freehold  may  be  transferred  from     " 
one  to  another.  So  in  the  principal  Case  Livery  c  made,  aqd  there- 
npon  the  Lessor  hath  declared  and  appointed,  that  if  William  die 
living  the  Husbaud  and  Wife^  then  it  shall  remain  to  the  Defendant, 
m  which  Case  I  will  readily  agree  that  the  Remainder  does  not  pass 
out  of  the  Lessor  until  ffilliam  is  dead,  and  when  he  is  dead,  it 
shall  well  pass  by-Force  of  the  first  Words  annexed  to  the  Livery. 
And  the  Reasoa  of  this,  and  of  the  other  Cases  before  put,  is  all     ' 
one,  althougli  they  diflkr  in  terminis,  and  so  like  Heason  makes  like 
Law.    ^And  also  if  a  Woman  is  Tenant  for  Life,  and  Confirma-  i  Litt  4 />{.">.  Cra. 
tion  is  made  to  her  and  to  her  Husband,  this  shall  enure  as  a  Re-  C.  471.  PfrCrakc 
msinder  to  the  Husband,  and  yet  it  did  not  pass  out  of  the  Les-  ^^^^  ^^st" 
sor  at  the  Time  of  the  first  Estate.     And  to  make  a  Difference  igo.  vin.  Abr. 
where  the  Fee  is  appointed  upon  Condition  to  a  Privy,  aud  where  tit.  R«ma'uider, 
to  a  Stranger,  is  but  an  idle  and  insignificant  Conceit.    And,  Sir,  he  ^'  ^*  ^^  ^' 
that  will  arsue  that  the  Remainder  shall  be  void,  admits  thereby  that 
Words  shall  not  be  taken  most  strongly  against  him  that  speaks 
them,  which  is  absolutely  contrary  to  the  Rules  of  our  Law,  and 
tiicrefore  when  the  Law  says,  that  every  Man's  Words  and  Actions 
shall  be  taken  most  strongly  against  himself,  it  *  does  at  the  same        [  *^  ] 
Time  affirm  the  Remainder  here  to  be  good.    And  as  to  what  has 
been  said,  that  it  is  the  Nature  of  a  Condition  to  give  Benefit  only     ^ 
to  thoie  who  are  Privies,  and  here  he  in  the  Remainder  was  no 
Prity,  Sfc.    Sir,  this  is  not  so,  for  he  is  privy  enough,  for  if  the 
Lessor  had  reserved  a  Rent  out  of  both  Estates,  the  Remainder 
should  be  charged  with  it,  and  he  in  the  Remainder  shall  have  au 
Action  of  Waste,  and  so  he  is  privy  to  the  Lessor,  and  to  the  par- 
ticular Estate  also.     And  as  to  what  has  been  said  touching  the 
Words  ifWUliam  dielivifig  the  Husband  and  tfife,  then  it  shall 
r&main  to  the  Defendant,  which  Word  (then)  snail  be  intended 
presently  during  tlie  Lives  of  tiie  Husband  and  Wife,  so  as  to  de- 
stroy their  Estate ;  Sir,  the  Sentence  is  not  to  be  so  understood, 
*  but  it  shall  have  a  beneficial  Construction,  77/2:.  that  then  it  shall  *Wia|f^M«x.nf. 
remain  as  a  Remainder  ought  to  do,  and  tliat  is,  to  vest  and  to  be  ^f^'^'  ^^  ^^^ 
executed  after  ibe  Deadi  of  the  Husband  and  Wife.    As  if  a  Gift  ^   ^ 
in  Tail  ia  made  to  one  upon  Condition  that  if  he  does  such  an  Act, " 
theft  the  Land  shall  remain  to  his  right  Heirs,  this  Word  (then)  k 
not  so  to  be  uaderstood  aa  to  avoid  the  Estate  Tail,  and  to  be  exe- 
cuted presently  sipoQ-  the  Perfbrnumce  of  the  Act,  but  it  must  be 
taken  id  this  Manner,  viz.  that  upon  the  Performance  of  the  Act 
the  Remainder  shall  vest,  and  after  the  Estate  ended  it  shall  be 
executed.     So  shall  it  be  understood  here,  and  then  there  is  no 
such  Repugnancy  aa  hath  been  alledged,  nor  is  there  any  Prejudice 
to  a  Stranger*     But  if  any  Prejudice  should  arise  to  a  Stranger 
thcfebjf,  then  the  Renuimder  should  not  be  good.     ^  As  if  it  was,  ^  Wing.Ma|ure|r. 
tint  if  William  die,  then  the  Defendant  should  have  the  Land  during  ^  P'*  ^^* 
the  Lives  of  the  HosUmd  and  Wife,  tliis  should  be  void  in  respect 
of  th^  Prejudice  to  the  particular  Estate,  for  Things  which  are 

done 
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•^'•21  Ed.  4. 44-  done  in  Prejudice  of  others  shall  bo  void.  ^  As  in  the  Case  in 
Opinfo^Fitz.  ^^  ^^'  ^'  viYiere  the  King  had  granted  to  an  Abbot  that  he  should 
Grant,  ^.  Bra.  not  be  Collector  when  any  Tithe  was  granted  per  Ckrnm  Afig/ia, 
Bxemptioiiy  9.       and  the  Clergy  of  the  Province  of  Canterbury  grunted  a  Titlie  to 

the  Kingy  with  a  Proviso,  that  no  Collector  returned  by  the  Bishop 
should  be  discharged  by  any  Letters  Patent  of  Exemption  made 
by  the  King,  and  the  Bishop  returned  the  said  Abbot  to  be  Col- 
lector, and  there  it  is  held  that  this  Grant  made  by  the  Clergy  in 
this  Pointy  viz,  to  charge  Persons  exempted  is  void^  because  it  is 
prejudicial  to  others.     And  so  the  Remainder  here  should  be  roid, 
rather  than  a  Stranser  should  be  prejudiced  by  it.     But  as  I  said 
before,  the  Limitation  of  the  Remainder  is  confirmed  by  the  Law 
to  take  Effect  in  Execution  after  the  first  Estate  ended,  alid  not 
•  Vin.  Abr.  tit.      otherwise,  and  so  no  Prejudice  arises  to  a  Stranger.     *And  if  the 
Kcmainder,^W.      Remainder  had  been  appointed  to  commence  u|>on  an  Impo^ibi- 
Mod.  1^0.  lity  precedent,  or  upon  a  Tiling  against  Law,  or  upon  a  Repug* 

'  H.  6  R.  2.  Fitz.  nancy,  as  in  '  Plesington*s  Case,  there  the  Remainder  should  be 
Condition,  19.  void,  for  such  a  Condition  shall  always  be  void.  And  such  Con- 
lqw'»c!1[oi.^*  ditions  endorsed  upon  Obligations  make  the  Obligations  single. 
«H.  6R.  f.  Per  *  ^^  ^^  a  Feoffment  is  made  upon  Condition  that  the  Feoffee 
Chf^cn.  Fitz.  nor  his  Heirs  shall  not  take  the  Profits  of  the  Land,  this  is  a  void 
STb'iT^^^c"*  Condition,  and  the  Feoffment  is  simple.  So  here  if  there  had  been 
lok  P.  £1 H.  7.  ^"y  ^^'^^  Contrariety  or  Repugnancy,  I  would  readily  acknowledge 
*t4tb,  Per^Fineuxy  the  Remainder  to  be  void,  but  there  is  none;  wherefore  seeing  it 
€ '^Ut^'Sor*  h^^'  ^PP^^*"^  ^°  ^®  ^^^  Intent  of  the  Lessor,  that  the  Defendant  should 
Godb.  299.  «Rol.  ^^^^  ^^^  Term,  it  is  reasonable  that  he  should  have  it  accordingly, 
R.S03.  2Brownl.  and  forasmuch  as  neither  his  Intent  nor  the  Limitation  is  against 
4?9  A^?'  ^c'"  JLaw,  nor  repugnant,  it  follows  that  the  Remainder  is  good.  But 
E.  35. 107.  Vin.^  ^^^  ^^®  Default  before  alledged  in  the  Pleading  the  Plaintiff  ought 
Abr.  lit.  Condi*     to  recover. 

<ion,  z.  pi.  29.  Hhide,  Justice.     It  seems  to  me  that  the  Plaintiff  shall  be 

baired.     And  as  to  that  which  was  moved  at  the  Bar,  viz.  that  the 

Defendant  ought  to  shew  the  Day  on  which  William  died,  as  also 

the  Day  on  which  the  Survivor  of  the  Husband  and  Wife  died, 

fHeaih'8 Max:  65.  Sir,  this  *^  is  not  necessary,  for  it  is  not  Matter  of  Substance,  but 

»Win^.Max. reg.  only  of  Conveyance  to  the  Execution  of  the  Remainder;  s  and 

t5i.  pi.  21.  therefore  a  Man  does  not  shew  the  Death  of  the  particular  Tenant 

in  a  Formedon  in  Reverter  or  Remainder^  because  it  is  but  Con- 
veyance,  and  not  traversable  nor  issuable ;  for  if  the  Plaintiff  would 
traverse  the  Death,  and  say  that  they  are  alive,  thereby  he  would 
confess  that  he  has  no  Title  to  the  Land  during  thei  Lives,  and  so 
he  would  destroy  his  own  Action ;  for  which  Cause  it*  is  not  ne- 
cessary to  shew  the  Day ;  quod  fuit  concessum  by  all  the  other 
Justices  who  argued  after  him.     And  as  to  the  other  Exceptions, 
viz.  because  he  has  not  shewn  his  continual  Residence  since  the 
Remainder  fell,  as  well  as  the  Day  of  his  Entry,  Sir,  the  Pleading 
i»  That  the  Words  is  good  notwithstanding  these  Exceptions.     **  For  the  Condition 
Si^e  veUet  in-.      that  he  shall  be  resident  is  subsequent  to  the  EsUte,  and  goes  in 
thu  Cue  are  a       Defeasance  of  it,  and  shall  be  shewn  by  him  who  shall  take  Bene- 
Condition  snbie- 


ance,  which  may  he  infringed  and  broke  every  Vvar. 
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fit  by  it.     *For  the  Law  will  not  force  aoy  Man  to  shew  that  ^  Regulars  Co. 
mhkh  makes  against  him^  and  the  Condition  here  makes  against  xf-^^^^'f^^ 
the  Defendant,  for  which  Reason  he  is  not  compelled  by  Law  to  Rayni!.  {4i. 
shew  it.     ^  As  if  one  grants  to  another  an  Annuity  pro  concilio  imr  Toncb  of  Preced. 
pendrndoy  the  Grantee  shall  have  a  Writ  of  Annuity  without  shew-  J^^* ,  «  .    ^ 
wg  that  be  has  given  him  Counsel,  for  the  shewing  thereof  is  not  p„  Priaot]  om^  ** 
fer  his  Benefit,  and  the  Denial  of  Counsel  goes  in  Defeasance  of  curia  consesnt. 
Ae  Amnoity,  which  ought  to  be  shewn  by  the  Defendant,  because  ^'^-  I'l""*^'  ^^* 
he  shall  have  Benefit  from  the  Defeasance.     '  So  in  15  H.  ?•  it  is  pir  ckoke.  Brtu' 
held,  if  an  Annuity  be  granted  to  a  Man  until  he  be  promoted  to  a  ibid.ss.H.e^Ed. 
Benefice,  he  shall  have  a  Writ  of  Annui!y^  without  shewing  that  *:^^^^"*  ^'*- 
be  is  not   advanced  to  a  Benefice,  for  this  goes  in  Defeasance  of  h^^^.  32.  Doe, 
the  Annuity,  which  ought  to  be  shewn  by  him  that  shall  take  Ad-  Pla.  90.  Cro.  £. 
vintage  of  die  Defeasance ;  but  it  b  there  held,  that  if  he  had  ^- 
Smited  that  if  the  Party  shoMld  do  such  a  Thing,  then  he  should  h.''i5  h  r^i.'^'i!!! 
bve  an  Annuity,  there  he  ought  to  shew  the  Performance  of  the  Bro.  Annuity,  u. 
Thii^  in  his  Count,  in  order  to  enable  himself  to  have  the  An-  ^""^u*^  o^" 
naity,  because  the  Condition  precedes  the  Estate  and  entitles  him  io.^t.  1  b^uu 
dioetOy  and  so  is  the  Diversity.     Here  then  the  Law  would  not  I68.  Doc.  Pla. 
have  compelled  the  Defendant  to  shew  the  Condition,  and  there-  ^h  ^*:  J***?-  ®^ 
fare  the  shewing  of  it  is  Surplusage,  and  might  have  well  been    ^^'       ^  ^^' 
mtted.     *  And  then  the  Incertainty  of  that  which  may  well  be  »  Ante  so^  Post 
mtted,  and  which  is  not  material,  shall  not  make  the  Plea  bad^  ^^  6  Mod.  4U 
fer  it  never  was  heard  that  the  Incertainty  and  Imperfectness  of  ^  s^idou' 
Surplusage  makes  any  Plea  vicious.     For  which  Reason  the  Plea 
ii  Bar  is  good  notwithstanding  the  said  Exceptions.    And  as  to 
ibe  Matter  itself,  the  Remainder  is  good.    And  with  regard  to 
aliait  has  been  said  to  the  contrary,  viz.  that  the  Remainder  com- 
Beoces  upon  Condition,  Sir,  1  deny  that,  for  the  Remainder  is 
iinmed  to  the  Defendant  if  William  die  living  the  Husband  and 
Wife,  which  is  not  a  Condition,  but  a  Limitation  when  the  Re- 
mainder shall  commence,  *  ^  for  no  Words  make  a  Condition,  un-        [  *53  ] 
los  such  as  restrain  the  Thing  given,  as  upon  Condition  that  he  •  ViD.Abr.tit. 
AaU  not  do  such  an  Act,  or  the  like ;  but  here  these  Words  limit  J^-'^'^^n-  «•  P»- 
dK  Time  when  the  Remainder  shall  commence,  and  do  not  re- 


train the  Tbing  given,  and  therefore  may  not  be  called  a  Condi- 
lion,  but  rather  a  limitation.    *  And  if  I  make  a  Lease  for  Life,  *  S< 
upon  Condition  that  if  the  Lessee  die  I  may  enter,  this  is  only  a  Xtlnn^tifJtu- 
Lunitatx>n  of  the  I  ime  of  my  Lntry,  which  is  void,  because  it  is  Donee  die  th 


So  a  Gift  in 
Tail,  upon  Con- 
if  the 
the 

BO  more  than  the  Law  itself  says,  and  it  is  no  Condition,  because  l>onor  may  enter, 
it  does  not  restrain  the  Estate.     So  if  I  make  a  Lease  for  Life  Li^JtoUon^^ 
vpon  Condition  that  if  the  Lessee  does  wast,  and  1  recover  the  eadem.  Moor,s9f. 
Place  wasted,  I  shall  enter  into  it,  this  is  no  Condition,  because  it  Co.  Litt.  «jj4  b. 
ii  no  more  than  the  Law  says ;  but  if  it  was  upon  Condition  that  w^^'^Max!  regV 
if  I  recover  in  Wast  any  Parcel,  that  I  shall  enter  into  the  whole  65.  pt  i^» 
lind,  ire.  this  is  a  Condition  for  that  Part  in  which  no  Wast.was 
^W,  for  the  Condition  is  restrictive,  and  goes  in  Defeasance  of 
ibt  Part    And  the  common  Case  of  Fines  are,  where  an  Estate 
Ttil  is,  that  if  it  happen  the  Donee  die  without  Issue,  that  then 
^^W  remain  lo    a  Stranger,  which  is  not  a  Condition,  but  a 
liniiiation  of  the  Time  when  the  Remainder  shall  commence.    So 
^  ^  principal  Case,  it  is  but  a  Limitation  and  an  Explanation  of 
^lune  when  the  Remainder  shall  commence ;  and  1  do  not  see 
Vol./.  f  any 
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any  Cause  or  Retson  why  I  may  not  make  a  Remainder  to  com- 
meoce  and  vest  in  the  midst  of  a  |>articular  Estate,  as  well  as  I 
nay  at  the  Begtnuing  or  End  of  a  particular  Estate,  for  there  is  no 
Repugnancy^  but  that  at  may  commence  to  vest  at  any  Time  durii^ 
die  particular  Estate ;  for  when  the  Fee-Simple  b  in  me,  i  may 
condition  with  it  as  I  please,  if  it  be  not  contrary  to  Law,  which 
it  is  not  in  our's,  or  in  such  like  Cases.  But  if  I  make  a  Lease  for 
Life  upon  Condition  that  if  J.  S.  pays  me  ^20,  then  I  shall  enter 
upon  the  Tenant  for  Life,  and  then  it  shall  remain,  ^c.  thb  Re- 
mainder is  void,  because  by  the  Entry  the  first  Livery  is  annulled 
and  defeated ;  and  then  there  is  no  particular  Estate  continuing 
whereupon  the  Remainder  may  depend :  but  here  there  is  no  such 
Matter,  for  which  Reason  the  Remainder  seems  to  me  to  be  good. 
And  if  it  be  a  Condition,  yet  the  Remainder  may  commence  upon 
it  well  enough,  seeing  it  is  tlie  Will  of  the  Lessor  that  it  should 
do  so,  wharefore  it  seems  to  me  that  the  Plaintiff  should  be 
barred. 
^'^^'^^  At  another  Day  Brozrft,  Justice,  spoke  to  the  same  PurJXMe. 

And  lie  argued  that  the  Bar  here  was  good  to  a  common  Intend 
and  that  it  shall  be  taken  that  he  entered  immediately  after  his  Tide 
accrued.    And  as  to  Matter  itself  he  argued  that  the  Remainder 
should  be  good  upon  Condition.    And  if  it  should  not  be  good 
upon  Condition,  he  said  it  should  be  good  to  the  Defendant  as  a 
Grant  of  the  Reversion ;  and  therefore  the  Plaintiff  should  be 
barred. 
Mma^tg^  C  J.        MoiwUi^aCf  Chief  Justice,  to  the  same  Purpose :  As  to  the  Ex- 
ception which  has  been  taken,  viz.  that  he  has  not  shewn  his  Entiy 
immediately,  it  seems  to  me  that  the  Bar  b  to  be  so  understood, 
^  Scemte  26.         for  that  is  die  most  common  Intent.     ^  And  if  a  Bar  be  good  to  the 
tberecit!^.  ^^^***  '"^^  common  Intent,  it  is  sufficient.    *=  As  in  Assize,  if  the  Tenant 
«M.  2iU.6.t7.    pleads  that  his  Father  was  seized,  and  died  seized,  after  whose 
Fiu.  Asiizc  5r.      Death  the  Land  descended  to  him  as  Son  and  Heir,  and  he  entered, 

Afiic  ^'  ^^         ^**  ^  *  S^o^  fia^  »n^  y®^  *t  ™ay  ^9  ^^^  ^'*^  consistently  with  the 

Words  of  the  Bar,  diat  the  Father  of  the  Plaintiff  abated  after  the 
Death  of  tlie  Father  of  the  Tenant,  and  died  seized,  and  that  the 
Plaintiff*  is  in  as  Son  and  Heir,  in  which  Case  the  Tenant  may  not 
enter,  but  this  is  not  to  be  intended,  but  the  most  common  Intent 
is,  that  the  Tenant  entered  immediately  after  the   Death  of  his 
Fatlier ;  so  shall  it  be  here  intended  that  he  entered  immediately 
J  T.  9  Ed.  4.  n.     after  the  Remainder  fell.     •*  And  in  9  Ed.  4.  in  Debt  against  five 
.^i^BrTes?"*      Executors,  at  the  Distress  three  of  them  made  Default,  and  the 
Heath's  MhjL  54.    Other  two  appeared,  and  pleaded  a  Recovery  against  them  two  of 
Toudi  of  PrcceiL  ^300  and  that  they  had  nothing  in  their  Hands  besides :  And  E»- 
*^^  ception  was  taken  to  this  Plea  because  as  there  were  five  Execu- 

tors, the  two  might  have  abated  the  first  Suit,  so  that  tlie  Recovery 
was  not  duly  had ;  but  the  Plea  was  held  good,  and  tlie  Recovery 
duly  had,  because  it  might  be  tliat  they  two  only  then  administered, 
in  which  Case  the  Action  was  duly  brought  against  them  two  only, 
and  forasmuch  as  the  most  common  Intent  will  say  it  was  so,  rather 
than  that  they  would  lose  the  Advantage  to  have  abated  the  Writ, 
tlie  Plea  in  Bar  was  held  good ;  and  if  it  was  not  so,  but  that  the 
others  then  administered  with  them,  the  Plaintiff  ought  to  have 
shewu  it ;  and  so  a  Plea  in  Bar,  which  satisfies  the  common  Intent, 

shall 
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AM  always  be  good.     *  And  it  is  held  in  21  Ed,  4.  in  a  Formedon  « H.  si  Ed,  4. 

in  Descender,  that  if  the  Tenant  pleads  a  Release  of  the  De-  ^^' Votmedllm' 

tttmlant  without  Warranty  in  Bar,  the  Plea  is  good,  and  yet  it  may  50.  Heath's  Mux* 

be  that  the  Kelcase  was  made  by  the  Demandant  in  the  Life  of  go. 

his  Father,  in  whibh  Case  th6  Issue  shall  not  be  barred ;  but  if  it 

be  so,  the  Demandant  oueht  to  shew  it  by  way  of  Replication,  or 

dse  it  shall  be  taken  that  he  made  it  after  the  Death  of  his  Father. 

Wherefore  a  Bar  that  is  certain  to  a  common  Intent  is  good.     So 

ii  our  Case  it  shall  be  intended  that  the  Defendant  entered  imme- 

<fiately  after  the  Death  of  the  particular  Tenants.     But  it  is  to  be 

loied  always  for  a  general  Rule,  that  if  he  who  pleads  in  Bar  is 

frescribed  to  a  certain  ''Hme  he  ought  to  shew  the  Day  of  his  Act 

ccftainly ;  '  as  he  who  pleads  in  Bar  by  Entry  for  Mortmain  ought  r  H.  S  H.r.  f. 

Is  shew  the  certain  Time  of  his  Entry,  so  that  it  may  appear  to  be  Bro.Pleadinfif.6^. 

viihin  the  Year.  So  if  one  justifies  for  Common  between  Lai7im^z5  pi"a%7^*Hiath*» 

aad  CandltmaSy  he  ought  to  shew  in  certain  the  Time  of  Iris  using  Max.  bh.  Kitch. 

it,  10*  that  it  may  appear  to  be  done  between  that  Time.     And  so  456. 460. 

W  who  justifies  by  Licence,  by  Warrtot,  or  by  Authority,  ought 

Awwp  to  shew  the  certain  Time  of  his  Justification.     But  he  who 

plaids  in  the  Negative  has  no  Need  to  plead  certainly.     ^  But  he  r  M.7  H.  6.  ir.aa 

tint  pleads  in  Abatement  of  the  Writ,  or  pleads  a  Plea  after  the  ^n*  Chaund.  M. 

l»l  Continuance,  ought  to  plead  it  certainly ;  and  these  are  ob-  ^^chokei^x^ 

■rfcd  as  Principles  in  our  I  ^w,  and  therefore  I  have  shewn  them  a.  Per  LUtltton. 

briefly  without  multiplying  Cases  upon  them,  because  they  need  not  Bro.  Pleading, 

MDcfa  Proof,  being  so  well  known.     And  further  it  seems  to  me  Jf^'  pjj- //^L« 

kere,  that  this  is  no  Condition,  for  the  Words  are,  d  ipse  vellet  in-  Co.  Litt.  303.  a! 

Miiare^  l^c.  and  this  Word  {vellet)  is  not  conditional,  but  is  of  the  Doc.  Pla.  je97. 

wuat  Effect  as  if  it  had  been  said,  if  he  pleases;  and  if  it  had  been  ^®"^'  ^^' 

saeipreased,  then  the  Act  would  have '^been  referred  to  his  free        [  *^4  ] 

Ekctioo  and  Choice  to  do  it  or  not,  without  any  Restraint  or  Pre- 

jadioe ;  and  if  it  is  without  Restraint  or  Prejudice,  then  it  is  quite 

contranr  to  the  Nature  of  a  Condition,  which  is  always  compulsive, 

tad  is  attended  with  some  Prejudice  to  the  Party  if  it  is  not  per- 

feniied.     And  here  in  our  Case  the  Act  is  referred  to  his  Will  and 

ElccUon,  so  that  he  may  either  do  it  or  not  without  being  prejudiced 

fay  it,  but  on  the  contrary  he  shall  receive  Benefit  from  it  in  either 

Case,  which  is  directly  opposite  to  the  Nature  of  a  Condition,  and 

therefore  it  cannot  be  a  Condition  ;  anci  if  it  is  not  a  Condition^ 

then  the  Want  of  shewing  the  Time  of  his  Entry  shall  not  make 

ihe  Plea  vicions,  because  it  is  not  material  whether  he  is  resident 

-er  sol.     And  suppose  it  was  a  Condition,  yet  it  cannot  be  denied 

fait  that  it  b  ^  subsequent  to  the  Estate,  and  goes  in  Defeasancii  •  Sec  ante  32.  (^) 

thereof,  and  therefore  the  Party,  who  ought  to  have  Benefit  by  the  »"<*  thcBooki 

Bi»ch  of  the  Condition,  ou^t  to  shew  it.     As  if  the  Condi-  ^^^  "^*'*- 

tioQ  enlarges  the  Estate,  then  the  Defendant  ought  to  shew  it, 

faccaose  he  takes  Benefit  by    the  Enlargement.      But  inasmuch 

as  the  Condition  goes  in  Defeasance  of  it,  he  that  shall  take 

Benefit  by  the  Defeasance  ought  to  shew  it,   and  that  is  the 

Plaintiff;  for  which  Reason  the  Defendant  was  not  compellable 

to  abew  it,  and  although  he  has  shewn  it,  and  that  imperfectly, 

it  might  have  been  well  omitted,  yet  that  is  not  material,  *^J*:  J^^* 
it  is  bnt  Surplusage  as  hath  been  said ;  wherefore  this  makes  perk\  sio.    * 
aa  End  of  all  the  Incertahnty.   And  also  if  it  was  a  Condition,  yet  Dr.  ii  stud. 
ifae  Plaintiff  has  not  enabled  himself  to  take  Benefit  of  it,  (for  as  l>^2-  ^•P-  Go- 
liath been  nid}  <  none  but  Privies  shall  take  Benefit  of  a  Condition  \  \'^^^  ^^^ 

r  2  by  Xnu  %k. 
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by  Entry,  by  the  common  Law.  And  now  by  the  Statute  of 
«4M.i.  Bro.  32  H.  8.  cap.  34.  the  Grantees  and  Patentees  **  of  the  King  shall 
Entry  congcabic  gjgQ  take  Advantage  of  Conditions.  And  here  the  Plaintiff  has 
493.  Co.  Litt?  "^^  conveyed  to  himself  a  Capacity  to  take  Benefit  of  the  Condi- 
215.  a.  Post  177.    tion,  as  Privy,  nor  as  Grantee  or  Patentee  of  the  King,  nor  in  any 

other  Manner.     For  the  Defendant  has  pleaded  in  Bar  without 
acknowledging  the  Reversion  in  the  Plaintiff,  and  the  Plaintiff  has 
not  made  himself  any  Title  to  the  Land,  nor  has  he  enabled  him- 
self any  Way  to  take  Advantage  of  th^  Condition,  but  he  has  de- 
murred generally  upon  the  Bar,  in  which  Case  he  does  not  appear 
by  the  Kecord  to  be  any  other  than  a  meer  Stranger,  and  then  he 
shall  not  take  Benefit  of  the  Condition,  nor  of  the  incertain  Plead- 
ing thereof;  for  which  Reason  there  seems  to  be  no  sort  of  Colour 
for  the  Plaintiff  to  take  Advantage  of  the  Condition.     And  so  the 
>  Pleading  is  not  good  to  prove  him  able  to  take  Benefit  of  the  Con- 
dition, (if  it  had  been  a  Condition,  which  it  is  not,  as  I  have  said 
before).     But  if  it  was  a  Condition  then  1  would  readily  admit  that 
it  ought  to  be  taken  according  to  the  Intent  of  it,  that  he  should  be 
resident  all  the  Term,  viz.  from  the  B^inning,  which  is,  from  the 
Time  that  the  Remainder  fell,  until  the  Death  of  the  Defendant 
«  M.  6  Ed.  4.  t.  b.  *  As  if  I  am  bound  to  perform  the  Covenants  in  such  an  Indenture^ 
r^  *'"•??•     ^     all  the  Covenants  are  understood  thereby.     '^  Or  if  I  am  bouud  that 
pL  sl.^FttE.Bar.    '"y  Feoffees  shall  make  an  Estate,  it  is  to  be  intended  tliat  all  my 
154.  Bro.  Condi-    Feoffees  shall  make  it.     ^  So  that  Conditions  have  a  reasonable  lo- 
tion. 66.  Perk.       tendment;  and  if  sometimes  he  be  absent  from  thence,  and  his 

Family  be  tliere,  this  shall  be  a  Performance  of  the  Condition ;  for 
our  Law  construes  all  Things  with  Reason.  But  (as  it  seems  ta 
me)  it  is  no  Condition,  and  therefore  he  is  not  forced  to  shew  the 
certain  Time  of  his  Entry,  nor  that  he  has  been  always  resident ; 
and  if  it  is  a  Condition,  yet  it  is  subsequent,  and  the  Incertainty  is 
not  material,  and  also  the  Plaintiff  is  not  enabled  as  Privy  or  other- 
wise to  take  Benefit  of  it,  for  which  Reason  the  Plea  in  Bar  is 
good  enough,  And  further  the  Remainder  seems  to  be  good,  for 
in  the  first  Place  it  appears  to  me  that  there  is  not  any  Condition 
here  whereupon  the  Remainder  depends,  but  that  it  is  a  Limitation 
and  an  Appointment  of  the  Time  when  the  Remainder  shall  vest, 
and  in  this  Point  I  agree  in  Opinion  with  my  Brother  Hinde.  But 
even  admitting  it  to  be  a  Condition,  or  call  it  a  Limitation,  or  give 
it  what  other  Tern\  you  please,  yet  it  seems  to  me  tliat  the  Re- 
mainder is  good ;  for  every  Man  who  is  lawful  Owner  of  any  Land, 
may  give  it  to  what  Person,  in  what  manner,  and  at  what  Time  he 
pleases,  so  that  his  Gift  is  not  contrary  to  Law,  nor  repugnant. 
And  here  it  seems  to  me  that  the  Form  of  his  Gift  is  not  contrary 
^  T.  10  Ed.  3.  SO.  to  Law.  ^  And  therefore  in  10  Ed.  3.  a  Man  made  a  Lease  for 
pi.  33.  Fitz.  Aju  Years  to  J.  S.  and  in  Surety  of  his  Term  he  made  him  a  Charter 
pi!^i5.  Bro.    "    ^^  Feoffment,  upon  Condition  that  if  the  Lessee  was  disturbed 

within  the  7  erm,  that  then  he  should  hold  the  Tenements  to  him 
and  to  his  Heirs,  and  J.  S.  was  disturbed,  and  afterguards  ousted, 
and  he  brought  an  Assize,  and  it  was  awarded  that  he  should  re- 
cover ;  which  proves  that  a  Freehold  may  pass  by  a  Condition  well 
enough,  where  the  Condition  was  expressed  at  the  Time  of  the 
Livery.  And  by  the  Reason  of  tliis  Case  a  Man  may  make  as 
many  Remainders  as  he  will  to  commence  upon  the  like  Condition, 
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and  altbough  in  the  one  Case  he  is  immediately  privy,  and  not  jq 
the  other  Case,  this  is  no  Matter  to  stay  the  Remainder,  for  his 
Liver;  shall  be  taken  most  strongly  against  himself.     And  >\'hen  I 
was  at  the  Bar,  I  was  of  Counsel  with  one  Mr.*Afefto/i,  and  the  ^^'J^^'  ?l**' 
Case  waa  thus,  that  a  Fine  was  levied  sur  grant  et  render ^  whereby  3/FinesLcvi«;°5! 
the  Conusee  granted  and  rendered  to  the  Conusor  the  Tenements  Kitch.  S94. 
in  Tail  upon  Condition  that  the  Conusor  and  his  Heirs  of,  <5fc.  ^5"*!"?^.'  ^j^* 
should  bear  the  Standard  of  the  Conusee  when  he  went  to  Battle,  p],  9.  j^,  ^vw^. 
sod  if  the  Conusor  or  his  Heirs  failed  to  do  it,  then  the  Land  And  S.  P.  vh,  a 
ihould  remain  to  a  Stranger ;  and  I  moved  the  Case  tlien  to  the  ^'^.[  '«*»««' '« 
Court,  and  it  was  greatly  wondered  that  the  Fine  ^  upon  Condition  tion  with  Rc^" 
was  received  :  But  Fitzherbert  then  held  the  Remainder  good,  and  maindcr  held 
they  did  not  wonder  at  it,  nor  held  it  any  great  Question  but  that  ^^^j  ^*  24  E.  3; 
it  might  commence  upon  Condition.     So  a  Remainder  may  be  to  k  t^\  ^  pj„^ 
marry  *  my  Daughter,  or  upon  any  other  lawful  Condition  "*  j>rece-  kvicd  upon  Con- 
dent.     But  if  the  Condition  is  to  kill  a  Man,  or  the  like,  or  upon  a  r^e^ivell^T"^]*''' 
CoQcfition  "  impossible,  there  the  Remainder  shall  not  be  good,  for  e.  3.  22/pl.  25. 
a  Condition  unlawful  or  impossible  is  of  no  Effect  to  gain  any  Fitz.  Fines,  so*. 
Thing  by  the  doing  of  it  in  our  Law.    And  in  Plesington^s  Case  it  ^^  ^  ?' ^•^?  ^' 
is  held,  that  an  ^tate  of  Freehold  might  commence  upon  Con-  Fine8,'i5.  Brof' 
dition,  but  the  Reason  why  he  had  not  the  Freehold  upon  the  Per-  10.  sRol.Abr. 
Ibraiance  of  the  Condition  was  for  the  Repugnancy.     And  so  if  a  ^^'  P'*  ^-  f^^\' 
Gift  io  Tail  is  made  upon  *  Condition  that  if  the  Donee  alien  it  [  *  35  ]  ^^^  jj. 
diail  remain  to  another,  ^this  is  repugnant,  for  when  he  has  aliened  received  it  shall 
k)  a  Stranger,  it  is  contrary  to  the  Alienation  to  remain  over.    ^  But  ^}^/  w'Srf  "*^ 
uto  Remainders,  we  have  a  Learning  in  our  Law  that  a  Remainder  ,^^7  5  Co.  38  b? 
oiig;ht  to  have  an  Estate  precedent.     ^  And  therefore  if  a  Lease  for  Plt  Curiam, 
Life  is  made  to  Monk,  the  Remainder  in  Fee,  this  Remainder  is  l!^^  ^^'  ^"" 
Doidf  because  the  Monk  had  not  Capacity  to  take  the  Estate  for  m  m't^  j^,  ^55. 
Life,  so  that  the  Estate  which  precedes  the  Remainder  is  void,  and  s.  P.  cited  ac- 
4en  ex  consequente  the  Remainder  is  void.    And  also  we  have  f'ord.  Per  Hettey 
aoodier  Leammg  touching  Remainders,  viz.  that  although  there  be  ^^  (^im  ▼. 
an  Estate  precedent,  yet  if  the  Thing  was  iK)t  in  esse  before,  the  Cogan,  is  ad- 
fiemainder  shall  be  void.  ^  As  if  I  grant  a  Rent  out  of  my  Land,  jutlged  con^ry, 
the  Remainder  in  Fee,  this  is  a  void  Remainder,  because  the  Rent  mainder  wiay^not 
was  not  iu  esse  before.     And  as  to  what  has  been  said,  that  the  take  Effect  upon 
KemaiDder  did  not  pass  out  of  the  Lessor  presently  by  the  Livery,  »  Condition  pre- 
Sir,  I  absolutely  deny  this,  for  it  passed  out  of  the  Lessor,  although  p^s  at  the  Snt 
it  did  not  vest  in  the  Defendant  until  the  Death  of  Wiliiam,  and  it  by  the  LiTcry, 
was  in  Abeyance  until  the  Performance  of  the  Condition,  in  lespect  ^"^'^'^*?^*  ^* 
of  the  Possibility  that  it  might  be  performed.     «As  tf  Land  be  PoKti^Ctse 
civen  to  a  Man  that  has  a  Wife,  and  to  another  Woman  that  has  a  here  to  b«  Law. 
Husband,  and  to  the  Heirs  of  their  two  Bodies  begotten,  the  Fee-  »««  ^^^  *^^ 
Tail  passes  out  of  the  Donor  presently  for  the  Possibility  there  is  » ^  "wod.  tso. 
that  they  may  intermarr}*,  for  if  the  Wife  of  the  Man  Donee,  and  arguemh. 

*  H.  ei  H.  7. 11.  pi.  12..    Post  165.     2  And.  104. 
^8€o.73.  a.     iLcoo.  201.    Yin. Abr. tit.  Remainder W. pi. 6. 

«  9  H.  6. 94  b.  Ptfr  Godred.  Bro.  Devise,  5.  Grants.  133.  t  Rol.  Abr.  4l5.  pi.  4.  Perk.  $  568. 
SBaUt.292.  PtrC»ke,C.J. 

*  M.  15  E.  4.  9.  a.  Per  Britm.  Bnt  the  Law  seems  to  be  held  clearly  otherwise,  as  apT>e«rs  by  the 
Books  H.  7  H. 4. 6.  pi.  2.  Bro.  Done,  8.  H.  8  H. 4. 19.  pi.  5. 1  Sid.  285.  SfnUh  v.  Farnu.'i,  adjudged 
■  Error.  Carter  52.  f  Rol.  Abr.  415.  B.  pi.  2.  Co.  Litt.  298.  a.  Jenk.  30.  pi.  58.  Lutwy.  1«!25.  Per 
I'Mrd,  J.  6  Mod.  112.  Off.  Exec.  234,  235. 

•T.15  H.7.  10.  p\.16.PerPineux.  C.J.  Fiti.  Tail.  S2.  Bro.l6.  Estates,  22.  Dal.  93.  Co.  Lilt. 
t0.b.25.b.  10  Co.  50.  b.  SBnlst.  108.  1  Rol.  Rep.  321.  2  Sid.  117.  Winch.  55.  SLe?.59.  iFiacb. 
^  t  FiDdL  3^  &itch.306.  Wiog.  Max.  reg.  105.  pi.  11. 

the 
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the  Husband  of  the  Woman  Donee  die,  dicn  they  may  well  marryf 
and  in  the  mean  Time  the  Inheritance,  viz.  the  Tail,  shall  be  in 
Abeyance.  So  here  the  Remainder  passed  presently  out  of  the 
Lessor  upon  the  Possibility  to  be  afterwards  performed,  and  was 
in  Abeyance  until  the  Death  of  William.  Upon  the  whole  there- 
fore I  do  not  see  any  Reason  why  the  Remainder  should  not  be 
food,  for  it  is  not  contrary  to  Law,  nor  repugnant,  and  there  is  aa 
Estate  precedent,  and  the  Thing  was  in  esse  before,  and  it  passed  bj 
the  Death  of  William^  for  which  Reason  the  Remainder  is  good, 
and  the  Pleading  also.  And  therefore  the  Plaintiff  shall  b^ 
barred. 

At  which  Day  here  came  as  well  the  aforesaid  MaUhias  as  the 
aforesaid  Peter  by  their  Attomies  aforesaid,  whereupon  the  Plea 
of  the  aforesaid  Peter  by  him  above  pleaded  being  seen,  and  by 
the  Justices  here  more  fully  understood,  it  seems  to  the  Court  of 
«the  King  here,  that  the  said  Plea  is  good  and  sufficient  in  Law  to 
preclude  the  aforesaid  Matthias  from  having  his  Action  aforesaid 
Tbe  Jodgment.  against  the  said  Peter  in  Form  aforesaid.  Therefore  it  is  con- 
sidered that  the  aforesaid  Matthias  take  nothing  by  his  Writ  afore- 
said, but  be  in  Mercy  for  his  false  Claim  therein.  And  that  the 
aforesaid  Peter  go  thereof  without  Day,  ^c. 


The  Kesidae  of 
tiie  Becord. 


The  CASE. 
A  Prisoner  in 
Ludgate  in  Exe- 
cution for  Debt 
goes  into  South' 
4cark  with  a  Ser- 
vant of  the 
Keeper,  it  is  an 
Escape ;  and  tbe 
Administrator  of 
the  Creditor  may 
recover  .ifi:ainst 
the  Sheriffs  of 
JLondon  bv  Bill  of 
Debt.    Vide 
Latch,  168. 


A  Report  of  a  Case  argued  in  the  Exchequer,  before 
the  Barons  of  the  Exchequer,  in  Easter  Term,  in 
the  fourth  Year  qf  the  Reign  of  King  Edward  the 
Sixth,  between  Richard  Piatt,  Administrator  qf  the 
Goods  of  Henry  Piatt,  Plaintiff,  and  William 
Lock,  ^wrf  John  Ay lifF,  Knights,  late  Sheriffs  of 
London,  and  Keepers  of  the  Gaol  of  Ludgate,  De- 
fendants, in  a  Bill  of  Debt  brought. by  the  Plain- 
tiff against  the  Defendants.  And  the  Record  is 
entered  in  Hilary  Term.  4  Ed.  6.  Rot.  4. 

THE  Ca3C  wa?  thus.  Richard  Piatt  demanded  by  his  Bill 
£Q\  Qa.  5d.  and  counted  that  Henn/  Plattf  the  Intestate,  re- 
covered the  said  Sum  in  Guildhall,  in  London,  by  a  Plaint  uf 
Debt  brought  upon  an  Obligation  against  one  John  Good  lad,  tlien 
being  a  Prisoner  in  Ludgate,  and  that  it  was  awarded  that  the 
said  Goodlad  should  remain  in  Ludgate  in  Execution  for  the  said 
Sum,  who  continued  there  as  Prisoner  until  the  Death  *of  the  In- 
testate, and  afterwards^  and  after  the  Administration  committed  to 
the  Plaintiff,  until  the  second  Day  of  Jpril,  in  the  third  Year  of 
the  Keign  of  the  present  King,  at  which  Day  the  Defendants 
being  Sheriffi;  of  London,  and  Keepers  of  the  said  Gaol,  per- 
niiUed  the  said  Goodlad  to  go  at  large  into  Southzcark,  in  the 
County  of  Surry,  the  Plaintiff  not  being  satisfied,  by  which  an 
i^ction  accrued  to  him.  And  the  Defendants  traversed  that  they 
did  not  permit  him  to  go  at  large,  and  upon  this  they  were  at 
Issue.    Aud  it  was  given  in  Evidence  for  the  Plaiutiff  to  the 

Jurors, 
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Jwron,  thtt  the  said  Gaodlad  was  in  Souibwark  in  Manner  and 

Fonn  as  the  PlaintifF  had  declared.     And  on  tlie  other  Sidle  it 

was  given  in  Evidence  for  the  Defendants,  that  at  the  said  "Hme 

of  the  Escape  supposed,    one  Thomas  Fkrman,  avServant  to 

IZoger  Holif    Keeper  of  the  Gaol  of  hudgate,  was  attending 

upon  the  said  Goodlad  bj  the  Command  of  the  said  Roger  Holt, 

for  which  Reason  the  Defendants  said  that  Goodlad  was  not  at 

large  in  Manner  and  Form,  4rr.     And  upon  this  Evidence  the 

Plaintiff  demurred  in  Judgment.     And  it  was  said  for  the  Defen->  Por  the  Hefts- 

duas  bj  their  Counsel,  that  a  Bill  of  Debt  does  not  tie  against  ^aotA. 

them,  because  the  Statute    1    R.  2,  cap.  12,   gives  the  Action 

against  tbe  Warden  of  the  Fleet,  who  is  an  Officer  of  a  certain 

Place,  and  therefore  such  Action  given  against  the  OfScer  of  a 

peculiar  Place  shall  not  be  extended  by  Equity  to  others,  especiallj 

where  the  Statute  is  penal.    And  further  as  to  the  Escape  it  was 

said,  that  inasmuch  as  the  Officer  of  the  Sheriffs  was  with  tbe 

Prisoner,  although  he  was  in  another  County,  yet  this  is  a  Re- 

itraint  of  his  Liberty,  so  that  he  was  always  in  Impnsonment. 

And  the  Plaintiff  is  concluded  to  say  the  contrary,  but  that  he  was 

imprisoned  and  in  Custody  in  Surry,   for  tlie   Bill  of  Debt  is 

brouglit  against  the  Defendants  for  suffering  htm  to  escape  there^ 

and  he  could  not  escape  there  if  he  was  not  imprisoned  there  ;  for 

as  Atkins  said,  the  End  of  his  Imprisonment  is  the  Beginnii^  of 

bis  liberty,  which  Liberty  b  the  Escape,  so  that  the  imprisoii- 

Bent  and  the  Elscape  are  all  at  one  Instant,  and  therefore  the 

Vuiy  who  has  brought  his  Bill  for  the  Escape  in  Surry,  amd 

diereby  has  admitted  him  to  be  lawfully  imprisoned  and  detained 

in  Surry   by  the  Sheriffs    of  London,   has  not  proved  that  he 

escaped  there,  for  if  he  was  once  imprisoned  there,  he  was  *  always        r  •^Q  | 

imprisoned  there,    for  the  Servant  of  the  Gaoler,  who  was  the 

Servant  of  the  Sheriff,  was  with  him  by  Baston  always.    And 

iberefore  the  Action  does  not  lie,  nor  is  it  an  Escape. 

On  the  contrary  it  was  argued,  that  the  Action  lies  by  the  fcnrfniftrt]^ 
common  Law^  and  if  not,  yet  that  it  lies  by  the  Statute :  for  the  ^=****»^- 
Effect  of  every  Suit  implies  in  itself  three  '^Thhigs,  first,  tfiat  the 
Truth  of  the  Matter  be  shewn  to  the  Judge,  and  this  b  the  Duty 
of  the  Party  to  do;  secondly,  that  Judgment  be  had  to  recover, 
and  to  have  Execution  awarded,  which  belongs  to  the  Judge  to 
give;  thirdly,  that  Execution  be  done  by  taking  the  Body  of  the 
Defendant,  and  detaining  it  in  Prison,  or  otherwise,  aiid  this  is 
the  Bosiness  of  the  Officer ;  and  if  any  of  these  three  Tilings  is 
ool  observed,  the  Order  of  the  Suit  is  confounded,  and  he  is  to 
be  corrected  by  whose  Default  such  Confusion  is  occasioned.  And 
here,  inasmuch  as  the  Party  has  done  his  Duty  in  shewing  the 
Truth,  and  the  Judge  his  Duty  in  giving  the  Judgment,  and 
awarding  Execution,  and  the  Officer  has  not  done  his  Duty  in  de* 
taimng  the  Body  in  Prison,  it  is  reasonable  that  the  Plaintiff  and 
the  Judge,  who  have  well  discharged  their  Duty,  should  be  excused, 
sad  chat  the  Officer,  who  has  offended,  should  be  punished  by 
bei^g  made  responsible  to  the  Plaintiff  for  the  Loss  he  has  sus- 
tained.    *  For  where  the  Defendant  is  once  imprisoned  upon  Exe-  *  So  were  tlie 

OpiuioDA  for- 
■eriv,  a«  appeart  T.  10  Ed.  4.  11  a.  Per  Billing.    M.  14  H.  7. 1.  pi.  1.  5  Ed.  6.  Bro.  Escape,  45. 
B.  N.  C.  \  412^  Dy.  (>7.  pi.  17.  Hob.  SOS.    But  tbe  Law  is  now  belt!  otherwise,  1  Vcot«  4.  S6S» 
I  Sid.  8S0.  Lutwy.  ltC8.  1  P.  Wma.  69S.  .Strange,  435.  Stat.  8  &  9  W.  3.  cap.  27. 

cution^ 
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cution^  and  escapes^  the  Plaintiff  shall  never  have  Remedy  againsC 

him  again^  nor  shall  the  Gaoler  ever  retake  him,  because  he  was 

^  P.  SI  Rd.  4.  S.    once  at  large,  and  so  discharged  for  that  Time.     ^  And  if  a  per- 

1^.4.  PerVa^mr.  sonal  Thing  is  once  in  Suspence,  or  the  Person  of  a  Man  once 

Mom-'^*.  ^      *  dischai|^d  for  a  personal  Thing  it  is  a  Discbarge  for  ever.     ^  As 

1  Brownl.  76.  if  the  Debtee  makes  the  Debtor  and  another,  who  survives  the 
Y'  ^'^^f  ^^-  Pebtor,  his  Executors,  yet  the  Debt  is  extinct  for  ever,  cautd  qua 
Hob.  10.  IS  Mod.  ^V^^'  Wherefore  here  inasmuch  as  after  the  Escape  the  Plaintiff 
S9S.1  Finch.  SOD.  shall  not  have  another  Execution,  so  that  he  is  without  Remedy 
^n ^'  ^^'  against  the  Defendant  in  the  first  vSuit,  the  common  liaw,  which 
17  a.  Per  Brim     ^  °^  Other  than  common  Reason,  provides  that  the  Plaintiff  shall 

rBro.  Executors,'  have  an  Action  of  Debt  against  the  Gaoler,  by  whose  Default  tho 
114.  Salk.  300.  Execution  of  the  Plaintiff  was  discharged  ;  and  if  it  was  other- 
Post  lai.  Wing.  ^^^  *®  common  Law  would  be  gready  defective  in  this  Pointy 
Max.  re^.  46.  *  Yfhich  it  is  not.  ^  And  therefore  in  45  Ed.  3.  it  appears  that  one 
pi.  1.  Hutt.  128.  had  recovered  Damages  to  the  Value  of  «£J0  in  Court  of  Piepow* 
pl^i.^ite?  Debt  ^®"  ^^  *  Priory  dative  and  removeable,  and  the  Defendant  was 
i^.Nonnab.t5.'  Committed  to  the  Custody  of  the  Prior  in  Execution  for  it,  who 
Bro.  Debt.  40.  let  him  escape,  upon  which  the  Plaintiff  brought  an  Action  of 
Moign.  i.  Debt  for  llie  ^10  against  the  said  Prior,  who  was  dative  and  re- 

movcable,  and  against  the  Abbot  also  who  was  his  Sovereign,  and 

because  the  Prior,  who  was  no  more  than  one  of  the  Monks,  was 

named  with  the  Abbot,  where  he  could  not  be  a  Debtor,  the  Writ 

\vas  abated,  for  it  ought  to  have  been  brought  only  against  the 

Abbot ;  by  which  it  seems  that  if  the  Prior  had  been  omitted  in 

the  Writ,  the  Writ  would  have  been  maintainable  enough ;  and 

^Yetsee  thatno    from  hence  it  appears*  that  the  Action  lay  in  such  Case  by  tho 

tev^LVcommoii^     ^^"^^®  ^^  ^®  common  Law,  for  this  Case  was  before  the  Statute 

Jaw,  for  an  Ei*    of  Rich,  2.     And  80  it  seems  upon  the  Matter  that  the  Action 

cape,  bat  the       w  as  maintainable,  although  there  was  no  Contract  between  them. 

?*hi8  sDecial"^^  ^  ^^^  ^P^^  *  Liberate  delivered  to  the  Clerk  of  the  Hanaper,  who 

Action  upon  his     has  Assets  in  his  Hands,  an  Action  of  Debt  lies  against  him,  aa 

Case.  M.  7  H.  6.  appears  by  2  jBT.  ?>  and  yet  there  is  no  Contract  between  them, 

s'lf  Per^F    ?  **  ^^^  ^"y  Privity  in  Words ;  and  so  is  it  in  many  other  like  Cases^ 

Dy!  322.  pi.  25. '    ^8  ^'^1^^  ^  in  the  Case  here;  and  therefore  the  Statute  of  Rich,  (2. 

s  Inst.  382. 1  Uol.  was  made  in  Affirmance  of  the  common  Law.     But  although  the 

R^''  5 gt'  c  ^  j'  -^^^^^^  should  not  be  maintainable  by  the  common  Law,  and  aU 

6b%.  1  Sid.  397.  '  though  the  Statute  was  not  made  in  Affirmance  of  the  common 

2  Sid.  103.  Law,  but  was  a  new  Ordinance,  jet  the  Bill  shall  be  maintainable 

1  Saund.  37.  y^y  Equity  of  the  Statute  of  Rich.  2.  notwithsUnding  the  Statute 

Hardr.  30. 34.         i         *        •         •       a     •        t  wt      \  •  i         i 

2  Bac.  Abr.  245.  does  not  give  the  Action  by  express  W  ords  against  any  other  than 
1  Show.  176.  the  Warden  of  the  Fleet,  for  although  it  is  penal  against  the 
'h'^s'h  ^  8  Warden,  yet  it  is  beneficial  to  all  others,  and  therefore  shall  be 
pi.  1.  Fitz.  Bar.  extended  by  Equity,  for  every  Statute  is  penal  to  some  Body.  But 
124.  1  Finch.  148.  ina»much  as  the  taking  it  by  Equity  shall  be  more  beneficial  than 
p'si^isd^^^*  prejudicial  to  the  greater  Number  of  Men,  this  is  the  Reason 
1 2  Infft.  487.  ^^y  t^  tnay  be  extended  by  Equity  by  the  Rules  of  Law*  >  And 
s  Lev.  159.  therefore  the  Statute  de  circumspecte  agatis,  which  says,  use  your^ 
10  M*"d 'gsf  ^Ives  circumspectly  in  all  Matters  concerning  the  Bishop  of  Nor- 
Ld.  Kaym.  1297.  ^^^ch  and  his  Clergy,  is  nevertheless  extended  to  all  other  Bishops. 
Strangr,  856.  ^'And  SO  the  Statute  which  saith^  that  the  Executor  who.  nrst 

jbunb.  13. 

^  Stat.  9  Ed.  3.  cap.  3.    S.  P.  M.  3  H.  6.  14.  pi.  18.  Per  Cur.    Fitz.  Rcipond.  44.   Bro.  1. 
S  Brownl.  30i,  303:  Moor.  44^  45.  Per  pur.  Post  168. 467, 

comes 
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comes  by  Distress  shall  answer,  is  eitended  hy  Equity  to  4<lniuii- 
•Irators.     From  whence  we  may  see,  that  a  Statute,  which  speaks 
of  a  Person  or  Officer  of  a  particular  Pliice,  shall  be  extended  by 
£(|uity  to  others.     ^  And  so  this   Statute  here,  which  gives  an  iBro.  Eicape,^. 
Action  of  Debt  against  the  Warden  of  the  Fleet,  shall  be  extended  i  Sannd.  38. 
to  other  Gaolers  and  Othcere.    ^  And  in  9  H.  6.  an  Action  of  ^.^'unllT' 
Debt  was  brought  against  the  Mayor  of  the  Staple  for  letting  one  502!  T.  Raym.* 
in  Kxecution  escape,  and  there  by  Award  he  was  put  to  answer  129>  130.  1  Keb. 
to  the  Writ ;  and  hi  Excuse  of  himself  he  said  that  the  P^rty  was  ^^nb/d^^iom.' 
taken  and  in  Custody  by  force  of  a  Plaint,  absque  hoc  that  he  was  Max.  reg*.  143. 
imprisoaed  by  Way  of  Execution ;  by  which  it  appears  that  an  pi-  8.  r«ic.  197. 
Action  of  Debt  upon  an  Escape  lay  against  another  Officer  than  ^^  ^uuiuLE^ei 
the  Warden  of  the  F/eet  by  Equity  of  the  Statute,  if  any  will  say  pi/95. 
that  it  lay  not  by  the  common  Law.     And  the  same  Statute  of  ^T.  9H.6.i9b. 
Rich.  2.  is  taken  by  Equity  in  another  Point,  viz.  where  it  ordains,  Jjo^'g^Bro'^ 
that  the  Warden  of  the  Fleet  shall  not  suffer  any  one  who  is  in  Escape,  i. 
Execution  to  go  out  of  the  Prison  by  Mainprize,  Bail,  or  Baston,  T.Raym.  62. 
it  is  taken  by  Equity  of  this  Statute,  that  if  any  other  Gaoler  lets 
such    an    one,  who  is  in   Execution,    go  out  of  the   Prison  by 
Mainprize,  ^il,  or  Baston,  that  this  shall  be  an  Escape.     But 
notwithstanding  that  this  extends  to  all  other  Gaolers  as  fully  as  if  it 
had  been  expressly  mentioned, '  yet  the  Sheriffs  of  London  used  to  let  1  Heath'i  Max. 
such  go  at  large  by  Baston  within  any  Place  within  tlieir  Juris-  230.  Palm.  54«. 
diction,  and  thb  shall  not  be  adjudged  an  Escape  in  them,  as  it  ***  ^y*  ^^»  ^^' 
shall  be  in  the  Warden  of  the  Fleety  and  the  Reason  of  this  is 
not  because  the  Statute  or  the  Equity  of  it  does  not  extend 
to  them,  but  because  they  claim  a  PirescriptioU  in  this  Point,  and 
all   their   Customs  and    Prescriptions  are    ^confirmed   by  Sta-  » a  Co.  196  a. 
tutes,   for  which  Reason  they  may  prescribe  against  the  Equity  Hanlr.  S03.  Cm. 
and  Words  of  Sututes  that   are  contrary  to  their  Customs  and  C-^ir.  Palm.  542; 
Prescriptions ;  as  against  the  Statute  of  Sika  *  cadua,  and  so        [  *^7  ] 
they   nuiy  piescribe  to  hold  a  Leet  at  other  Times  than  the 
Statute  appoints,  and   the  like;  and  so  they  may  prescribe  to 
let  those  who  are  in  Execution  go  at  large  within  their  Liberty 
by  Baston ;  but  others  shall  be  bound  by  die  Equity  of  the  said 
Statute.     And  then  inasmuch  as  this  Statute,  which  speaks  only  of 
the  Warden  of  the  Fleets  shall  be  extended  by  Equity  to  other 
Officers  in  Point  of  Escape,  so  shall  it  be  extended*  in  Point  of  ^ 

Action  to  charge  other  Officers,  and  therefore  the  Action  shall  be 
maintainable  against  the  Sheriffs  of  London.  And  some  argued 
that  the  Action  should  be  maintainable  against  them  by  the  Statute 
of  IVestmhuier  &  cap.  11.  which  gives  an  Action  of  Debt  against 
the  Gaoler,  who  lets  one  at  large  that  was  committed  to  Prison  by 
Auditors  for  the  Arrears  of  Account ;  but  it  was  said,  that  whether 
it  be  maintainable  by  the  common  Law,  or  by  the  one  Statute  of 
the  other,  certain  it  is  that  the  Action  lies;  and  here  the  Action  is 
confessed  to  be  maintainable,  and  is  admitted  by  the  Defendants, 
for  they  have  demurred  in  Judgment  upon  the  Evidence,  whether 
it  be  an  Escape  or  no ;  whereby  it  is  not  to  be  now  disputed  whe- 
ther or  no  the  Bill  lies.  And  as  to  the  Escape,  it  was  argued  by 
die  Connsel  for  the  Plaintiff,  and  by  all  the  Barons  of  the  Ex- 
chequer, that  this  is  an  Escape,-  and  that  he  was  out  of  Cust  ^«1y 
by  coming  into  Surry j  for  no  Man  may  be  lawfully  imprisoned  or 

in 
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«  iHlt  Sber.  486.  in  Custody  without  a  Keeper.    *  For  if  a  Woman  is  Warden  of  tbe 

3^'f  Vent?9^'  ^^^»  ^"^  ^^  iroprwoDed  in  the  Fteet  marries  her,  it  is  an  Escape 

Vaagh.  94S.     *  ^°  ^be  Woman,  (as  Chamley,  Chief  Baron,  said)  and  the  Law  ad- 

Wisif.  Max.  reg.  judges  the  Prisoner  to  be  at  large,  for  he  cannot  be  lawfully  im- 

^' P'*  ^'  ^S*  prisoned  but  under  a  Keeper,  and  he  cannot  be  under  the  Custody 

9lHnv.Abr.iis.  ^^  li>s  Wife,  for  which  Reason  the  Law  must  necessarily  adju<%e 

pi.  6.  tBac.  Ahr.  him  to  be  at  large.     ^  So  (he  said)  if  the  Warden  of  the  Fleet,  who 

S^^*"a^^  ss  ^^^^  ''**  Office  in  Fee,  die  seized^  his  Son  and  Heir  bein^  then  im- 

^Wi^.Mmx.rcg!  prisoned  there,  and  the  Office  descends  to  him  being  m  Prison, 

i9.pl.M.  reg.M.  the  Law  will  adjudge  him  to  be  out  of  Prison,  although  he  has 

pi.  26.  Fetters  upon  him,  because  he  cannot  be  his  own  Prisoner ;  so  that 

no  Man  may  lawfully  be  detained  in  Prison  without  a  Gaoler  or 

«*  Wing.  Max.  wg.  Keeper.     '  But  here  when  the  Prisoner  came  into  Surry ^  he  bad 

19.  pL  51.  jj^  Gaoler  nor  Keeper,  as  a  Prisoner  for  the  first  Duty,  for  he  that 

waited  upon  him  by  Baston  in  the  County  of  Surry  could  not  be 
called  a  Servant  to  the  Sheriff  of  London,  who  is  an  Officer  of 

'  5  Co.  44  b.  another  County,  **  for  the  Power  of  a  Sheriff  does  not  extend  be- 
yond his  County,  and  he  shall  only  be  adjudged  a  Sheriff  and  Of- 

«P.  15  Ed.  4. 9  a.  licer  within  his  County,  and  not  elsewhere.    *  And  therefore  it  is 

FrwhS*"!  ^^^'  ^^^^  "*  13£d. 4.  that  if  a  Justice  of  Peace  in  one  County  pur- 

1  H.  H.  p!  C.  ^^^^  ^  M^ti  into  another  County  for  a  Felony  done  in  the  County 

580.  8  H.  H.  P.C.  where  he  is  Justice,  and  takes  him  in  the  other  County,  he  b  his 

V^Q^^  S'  ^k  P^'^soner  in  the  County  where  he  takes  him,  and  there  he  ought  to 

P.  C.  118.  Dalt!  iinprison  him,  and  he  caunot  carry  him  to  a  GaoJ  in  the  County 

Just.  cap.  170.  where  he  committed  the  Felony,  for  he  is  not  his  Prisoner  there ; 

\  ^^'  ^P?™^.  for  the  Pursuit  in  such  Case  is  not  material^  and  therefore  he  has 

Abr.  tit.  Justice  *  ^^  niore  to  do  in  the  County  where  he  took  him  than  a  private 

of  P.D.  pi.  8.  Person  has.     By  which  it  is  proved,  that  a  Justice  of  Peace  in  one 

Sedentra  9Bnht.  County  has  no  Authority  in  another  County ;  no  more  has  a  She- 

derd.    Bnt^if  the  '^"^i  ^^^  '^  ^^  should  have  Power  in  another  County,  then  there 

Felon  be  arrest Lil  would  be  two  several  Sheriffs  in  one  same  County,  whereas  in  this 

in  propel  Coan:y,  Realm  there  are  divers  Authorities,  and  none  may  exceed  his  Limits 

^^Xtte  an^  Bounds.      'And  therefore  if  the  Marshal  holds  Plea  of  a 

foreign  CoDoty,  Thing  done  out  of  the  Verge,  <or  the  Admiral  of  a  Thing  done 

and  isthere  taken,  within  the  Body  of  a  County,  it  shall  be  void,  for  their  Authority 

brongMTo^aOaol  €»tends  to  a  certain  Place,  and  within  a  certain  Precinct,  and  not 

in  proper  County,  elsewhere,  and  if  he  who  takes  Sanctuary  goes  out,  anyone  may 

for  in  Supposition  laj^g  him,  for  he  is  not  priviledged  out  of  it,  so  that  the  Precinct  of 

^^rf  ]]^  *^^jQ jy "  the  Liberty  may  never  be  exceeded.     And  here  the  Sheriff  has  no- 

upon  the  6r8t  Ar-  thing  to  do  in  any  Place   but  in  London,  and  therefore  when  the 

rest.   >See  the  Prisoner  went  out  of  the  Liberty  of  London,  at  that  Instant  he  was 

Mo'c^l^'a.  ^^  hrge.     And  true  it  is  that  the  End  of  tbe  ImprisonmeiU  is  the 

P«rCi<r.isCo.5J.  Beginning  of  the  Escape,  but  yet  it  does  iK>t  follow  that  he  was  in 

Wing.  Max.  reg.  Custody  in  Surry,  as  hath  been  said,  for  the  last  Instant  of  Time 

«%'^soii.6.  when  he  was  in  the  Liberty  of  London  was  tlie  End  of  his  Im- 

6  b.  Per  PriaoL  prisonment,  and  the  first  Instant  of  Time  when  he  came  into  Surry 

St  H.  8.  Bro.  ^as  the  Beginning  of  the  Escape,  so  that  it  is  true  that  the  End  of 

IS  Co!*  52^"  Hob.  ^^^  Imprisonment  was  the  Beginning  of  the  Escape,  and  yet  he  was 

li.7oi    Moor.    *  not  imprisoned  in  Surry.     And  if  the  Sheriff  lets  one  go  at  large 

12«.  891,  892.  in  London,  and  he  goes  into  divers  other  Counties,  the  Party  may 

Cro  J  614  ^^^^  *°  Ac.iion  of  Debt  against  the  Sheriff  in  every  County  where 

Violet  V.  Biagu9,  he  who  is  let  at  large  shall  go ;  for  the  Words  are   true,  that  he 

1  Finch.  387.  suffered 
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sM^ered  the  Prisoner  to  go  at  large  in  every  **  County  he  came  into.  »» S.  P.  W.  Joact, 

*  And  in  30  //.  d.  a  Man  brought  an  Action  of  Debt  against  the  ^^-    J,^'Sf  ™* 
Gaoler  of  the  Ciiujue  Ports  for  letting  one  who  was  condemned  ^.^^^^^  Jg^  *P^ 
io  Debt  and  committed  to  his  Custody  within  the  Cinque  Ports  go  Atkins,  m-gueni*. 
at  large  into  Lo/ieb/7,  and  the  Writ  was  adjudged   good,   and  the  l.'*"'^?'^*  ^' 
Piuntiff  recovered ;  for  the  Words  are  true,  that  he  suffered  him  to  ^^\  cfnqiic 

go  at  large  in  all  the  Counties ;  and  the  same  Exception  was  taken  Ports  96.    Lien, 
there  as  is  here,   for  there  it  was  said  that  he  could  not  be  impri-'  ®*«  Esc*pe»  44- 
soned  for  the  Debt  out  of  the  Cinque  Ports,  and  then  the  Gaoler 
coold  not  let  him  go  out  of  Prison  at  London,  because  he  was  not 
imprisoned  in  London ;  but  it  was  there  answered  that  the  Words 
wre^quod  permisit  ipsum  ire  ad  largum  in  London,  and  this  was 
true^  for  he  let  him  go  at  large  in  all  the  Counties  and  Places 
wh«^  he  was  at  large ;  and   therefore  it  was  adjudged  tU  supra. 
The  sanje  Reason  holds  Place  in  our  principal  Case.     ^  But  if  the  ^  Bnt  see  Dyer, 
Sheriff  had  brought  the  Prisoner  here  by  Force  of  the  King's  Writ  ^^^'  P'*^*  ■"^ 
or  Command,  or  had  sent  him  here  by  Baston,  although  he  had 
come  through  divers  other  Counties,  yet  he  should  be  supposed  to 
be  in  the  Custody  of  the  first  Sheriff  continually^  because  the  She- 
riflfhad  Authority  from  the  King  to  do  it,  by  Reason  of  which  Au- 
thority he  shall  be  adjudged  the  Prisoner  of  the  same  Sheriff  in 
e?ery  County ;  and  by  this  Means  there  may  be  two  Sheriffs  in  one 
County,  viz,  one  to  a  special  Intent,  and  the  other  to  all  general 
Intents   and  Purposes.     But  here  it  is  entirely  his  own  Folly,  vo- 
luntarily to  suffer  him  to  go  into  another  County.     But  if  he  had 
escaped,  and  the  Sheriff  having  the  View  had  made  fresh  Suit  after 
liifD,  and  had  taken  him  in  Surry,  there  perhaps  he  should  have 
been  his  Prisoner  in  Surry,  and  ne  might  have  justified  the  taking 
of  him  there,  notwithstanding  he  is  not  Sheriff  there.     '  As  if  one  *  H.  16  Ed.  4. 
comes  to  distrain  for  Rent  Service,  and  the  Tenant  perceiving  it  ^^  b.  Per  Cur. 

♦  drives  the  Cattle  oujt  of  the  Land,  the  Lord  may  pursue  them  with-  [  *38  Tj^^^j^ 
in  the  View,  and  take  them  in  whosesoever  Land  they  are,  and  yet  P.  t  Ed.  4. 6  b. 
DOW  tliey  are  out  of  his  Authority,  but   the  Pursuit  and  the  Pos-  ;^*''  ^^t.  Bro. 
session  afterwards   shall  be  adjudged  as  a  continual  Possession  m?53*h!  6.^  53  a. 
vhen  it  is  for  Rent  Service  :  But  otherwise  it  is  for  Dainage^fea-  Per  Choke.    Bro. 
Mnt ;  and  so  is  the  Diversity,  as  it  is  held  in  16  Ed.  4.     But  in  our  ***•  ^'  T.  44  Ed. 
Cw  there  was  no  such  involuntary  Escape,  but  a  voluntary  Folly,  fbfd.  91*. ^^M.^U 
by  Reason  whereof  he  was  out  of  Custody  Vhen  he  came   into  H.  7.  4.  pi.  11. 
Surry,  and  when  |he  Servant  by  Baston  waited  upon  him,  this  was  ^^'  '^^^^  i^- 
an  Ifpprisonment,  for  every  Restraint  of  Liberty  is  an  Imprison-  pj'  ^g     *^*  ^' 
menl,  and  the  Party  might  have  had  an  Action  of  false  Imprison-  :i4  H.  6.  is  b. 
ment  against  him  for  it;    for  he  was  not  in  his  Custody  as  Servant  PtrPrieet.    Bro. 
of  tlie  Sheriff  of  Ijondon,  nor  was  lawfully  detained,  but  wrong-  /f,^?^{^Jf *Abr. 
fully  imprisoned  there,  for  which  Reason  he  might  have  had  a  Writ  67X.  N.  pi.  1. 

oi  false  Imprisonment  well  enough  ;  and   therefore  he  shall   be  Co.  Litt.  16I  m. 
adjudged  to  be  let  at  large,  and  so  the  Plaintiff  ought  to  recover,  ^^f^'  \  ^'  ^^■: 

1    J    /•  J    •  lit  t      Tfci   •     'i**     I       1  1  2  Inst.  1*1.     But 

iiiiQ  afterwards  It  was  awarded  that  the  Plamtiff  should  recover,  if  before  the  Stat. 
And  the  Judgment  was  as  follows :  3  ^^' cap-^^-  tlie 

Tona  n  t  bffore  the 
Lord  bad  View  of  them  had  chased  them  away,  or  if  the  Tenant  for  other  lawful  Reason, 
even  after  the  View,  had  chased  them  away,  or  if  after  View  the  Cattle  went  out  of  tl»eiii* 
selves,  the  Lord  could  Dot  distrain  them.  »ee  8  Bac.  Abr.  110.  Vin.  Abr.  til.  Distress,  N. 

Whereupon  all  and  singular  the  Premisses  being  seen  and  read  The  Ju^igmcnt. 
hj  the  Barous  aforesaid,  and  fully  understood,  it  is  considered  by 

the 
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the  same  Barons  that  the  aforesaid  Richard  Piatt  recover  against 
the  aforesaid  William  Lock  and  John  Ayliff\\i&  Debt  aforesaid  of 
^94.  25. 5d.  aforesaid,  and  his  Damages  aforesaid,  as  well  by  Rea- 
son of  the  unjast  detaining  of  the  Debt  aforesaid,  as  for  his  Costs^ 
Charges,  and  £xpences  laid  out  in  this  Behalf  about  his  Suit  afor^ 
said,  taxed  by  the  same  Barons  at  lOQ^.  which  5aid  Sums  amount 
in  the  whole  to  the  Sum  of  <£99-  25. 5d.    And  that  the  aforesaid 
William  hock  and  John  Ayliff  be  in   Mercy  of  the  Lord  the 
King,  4rc. 
VoU  Stne  by  the       /^  seenis  to  some  hard  that  this  Bill  of  Debt  should  be  maintain^ 
^^STfiill,  1,5.     ^*'^  against  the  Sheriffs,  for  in  42  *  Ass.  pi.  1 1 .  a  Bill  of  Debt 
Bro.ss.  Brief)     «Pfl5  brought  against  the  harden  of  the  Fleet  for  the  Sum  wherein 
510.  Eacape,  30.    one  whom  the  Warden  had  let  at  targe  was  condemned^  and  there  it 
^*  was  declared  to  be  the  Opinion  of  the  whole  Courts  that  the  Bill 

was  not  maintainable,  (and  therefore  the  Plaintiff  was  nomuited) 
for  the  Suit  was  given  by  the  Statute  of  Westminster  2,  by  Writ 
and  not  by  Bill,  and  then  if  the  Suit  had  been  maintainable  by  the 
Common  Ltaw  against  the  Warden,  the  Bill  would  have  been  main- 
tained there  \  but  by  the  said  Opinion  it  is  proved,  that  it  was  not 
maintainable  by  the  Common  Lmw.  And  if  the  Suit  here  should 
be  taken  against  the  Sheriffs  by  the  said  Statute  of  Westminster  2. 
then  the  Bill  would  not  be  maintainable  here  iw  more  than  it  was 
there  against  the  Warden  of  the  Fleet,  but  he  should  be  put  to  a 
Writ ;  and  the  Statute  of  Kich.  gives  the  Suit  against  the  Warden 
by  Writ  of  Debt,  for  the  Words  of  the  Statute  are,  "  The  Plain- 
''  tiffs  shall  have  their  Recovery  against  the  same  Wardens  bv^Vrit 
"  of  Debt,"  so  that  this  Statute  speaks  only  of  a  Writ  of  Debt. 
And  then  inasmuch  as  the  Statute  o/ Westminster  2.  which  speaks 
of  a  Writ  of  Debt,  shall  not  be  extended  by  Equity  to  a  Bill  of 
Debt,  so  ou  their  Opinions  shall  not  this  Statute  of  Rich.  And 
therefore  if  the  Opinion  in  42  Ass.  be  good,  this  Bill  shall  not  be 
maintainable  by  either  Statute,  nor  by  the  Common  Law,  Quaere, 
for  this  Exception  was  not  taken  to  it,  and  it  is  a  good  and  sure 
Way  to  give  Credit  to  the  latest  Judgment  f. 

t  S«c  t  Inst.SSd.  it  is  said,  that  although  the  Statute  offf^estm.  t.  and  the  Statute  of 
1  R.  S.  speak  per  SrtfPiy  yet  a  BUI  of  Debt  lies  also  by  the  Equity  of  the  same  Statutes,  al- 
beit it  has  been  holden  to  the  contrary,  (citins  the  Book  of  42  Ass.  11.)  bat  since  it  has 
been  often  adjudged  that  a  Bill  of  Debt  is  maintainable  upon  the  said  Acts.  And  8.  P. 
Accord.  Hardr.  32.  per  Hardrm,  arguendo.    See  Oodb.  S89, 390. 
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The  Pleadings :  Wimbish  v.  Tailboid.  38  a 

A  Report  of  a  Case  argued  in  M^  Common  Bench 
be/ore  all  the  Justices  of  the  same  Bench,  in  Mi- 
chaelmas Term^  in  the  fourth  Vear  qf  the  Reign 
of  King  Edward  the  Sixth,  between  Thomas  Wim- 
bish and  Ehzabeth  his  Wife,  Plaintiffs,  and  Eliza- 
beth TailboUy  Defendant,  in  m  Writ  of  Trespass 
brought  by  the  said  Plaintiffs  against  the  Defendants 
And  the  Record  was  as  follows : 

FLizabethTailbois,  late  otGoUhou^,  in  the  County  aforesaid,  Trm.Term,tEd,6. 

Widow,  was  attached  to  nnsweri/iomas  fVimbish,  Esquire,  ^^'  *44- 
and  Elizabeth  his  Wife,  of  a  Plea,  wherefore  with  Force  and  Arms  Dedaration 
the  Close  of  them  the  said  Thomas  and  Elizabeth  she  broke,  and 
their  Grass  to  the  Value  of  £A0  there  lately  growing  with  certain 
Cattle  eat  up,  tread  down,  and  destroyed,  and  other  Wrongs  to 
Aem  did,  to  Uie  great  Damage  of  the  said  Thomqs  and  ElizabetJi, 
and  i^inst  the  Peace  of  the  Lord  Henry  the  Eighth,  late  King  of 
EitglamJ,  Father  of  tlie  Lord*  the  King  now,  %  and  against  the  t  Note  here  the 
Peace  of  the  Lord  the  King  now,  tfc.    And  whereupon  the  same  'trespass  aiiedged 
nomas  and  Elizabeth,  by  Roland  Durant  their  Attorney,  com-  Pea^e'^f  both^ 
plain,  that  the  aforesaid  Elizabeth  Tailbois,  Widow,  the  third  Day  Kings,  when  he 
of  August,  in  the  thirtusixth  Year  of  the  Reign  of  the  said  Lord  counts  of  Part 
Henry  the  Eighth,  late  King  of  England,  Father  of  the  Lord  the  S'^TimT^d 
King  now,  wim  Force  and  Arms  the  Close  of  them  the  said  Tho*  Part  in  the  pre^ 
wuu  and  Elizabeth  at  Golthough  broke,  and  their  Grass  to  the  Va-  ^"t  King's  Time, 
lie,  Sfc.  there  lately  growing,  with  certain  Cattle,  viz.  Horses,  gg  t^'i  iirV*i^' 
Oxen,  Cows,  Hogs,  and  Sheep,  eat  up,  tread  down,  and  destroyed,  259.   CuddhgUm 
die  I'respass  aforesaid,  as  to  the  eating  up,   treading  down,  and  7*  ^^tifcti»  ad- 
destroymg  the  Grass  aforesaid,  from  the  aforesaid  third  Day  of  *\  p^^h  307^  ** 
August,  in  the  thirty-sixth  Year  aforesaid,  until  the  Day  of  ob-  ' 

taining  the  Writ  origmal  of  them  the.  said  Thomas  and  Elizabeth, 
ziz,  the  fourth  Day  of  April,  in  the  Jirst  Year  of  the  Reign  of 
the  Lord  the  King  now,  at  divers  Days  and  Times  continuing.  And 
other  Wrongs,  ^c.  to  the  great  Damage,  S^c.  and  against  the  Peace, 
Sfc.  Wherefore  they  say  that  they  are  injured,  and  have  Da- 
mage to  the  Value  of  100  Marks.  Aud  therefore  they  bring 
Suit,  &:c. 

And  the  aforesaid  Elizabeth  Tailbois,  by  John  Poley  her  Attor-  Bar. 
ney,  comes  and  defends  the  Force  and  Injury  when,  ^c.  And  as  to 
the  coming  with  Force  and  Arms,  says  that  she  is  not  guilty  there- 
of. And  of  this  she  puts  herself  upon  flie  Country ;  and  the  afore- 
f^'l  Thomas  Wimbish  and  Elizabeth  his  VV^ife  do  the  like.  And 
as  to  the  Residue  of  the  Trespass  aforesaid  above  supposed  to  be 
done,  the  same  Elizabeth  Tailbois  says,  that  the  aforesaid  Thomas 
and  Elizabeth  his  Wife  their  Action  aforesaid  against  her  ought  not 
to  have,  because  she  says^  that  the  Close  aforesaid,  aud  also  the  Places 
in  which  the  Trespass  aforesaid  is  supposed  to  be  done  are,  and  at 
the  aforesaid  Time  of  the  Trespass  aforesaid  above  supposed  to  be 
done  were,  40  Acres  of  Meadow,  and  206  Acres  of  Pasture,  with  the 
Appurtenances  mGclthough  aforesaid,  which  said  40  Acres  of  Mea- 

dow^ 


30  The  Pleadings  :  Wimbish  v.  Tailbois. 

dowy  and  206  Acres  of  Pasture  are^  and  at  the  aforesaid  Time  of 
the  Trespass  aforesaid  above  supposed  to  be  done,  and  also  from 
Time  whereof  the  Memory  of  Man  is  not  to  the  contrary  were. 
Parcel  of  the  Manor  of  GoUhough  with  the  Appurtenances  in  the 
County  aforesaid.  Of  which  said  Manor  with  the  Appurtenances 
whereof,  S^c,  long  before  the  aforesaid  Time  when,  ^x.  one  George 
Tailbois,  Knight,  Grandfather  of  the  aforesaid  Elizabeth^  the  Wife 
of  the  aforesaid  Thomas  Wimbishy  whose  Heir  the  same  Elizabeth 
is,  was  seized  in  his  Demesne  as  of  Fee.  And  the  same  George 
being  so  seized  of  the  Manor  aforesaid  with  the  Appurtenances 
whereof,  ^c.  by  the  Name  of  George  Tailbois^  Knight,  Lord  of 
Kince,  by  his  certain  Deed  indented,  sealed  with  the  Seal  of  the 
aforesaid  George^  and  inroUed  of  Record  in  the  Court  of  Chancery 
of  the  said  late  King,  (which  the  aforesaid  Elizabeth  Tailbois  here 
brings  into  Court,  the  Date  whereof  is  the  eighteenth  Day  of  Janu" 
ary  in  the  fourth  Year  of  the  Reign  of  the  said  late  Lord  the 
Kmg)  at  Golt hough  aforesaid,  gave,  granted,  and  by  his  same 
Deed  confirmed  to  one  Richard,  by  the'  Grace  of  God  then  Bishof^ 
of  Winchester,  William,  by  the  same  Grace  then  Bishop  of  Linr 
toln,  Thomas  Wofseu,  then  Dean  of  Lincoln,  William  Tirwhit, 
Robert  Dimock,  Robert  Constable,  Knights,  John  Constable,  then 
Archdeacon  of  Huntingdon,  J^mard  Derby^  then  Archdeacon  of 
Stowe,  Thomas  Burgh,  junior,  Robert  Tirwhit,  Numan  Marken^ 
field.  Esquires,  Henry  Gascoign  and  John  Ridley,  Clerks, 
the  aforesaid  Manor  of  Golthough,  with  the  Appurtenances, 
amongst  other  Things,  whereof,  8fc,  to  have  dnd  to  hold  the  same 
Manor  with  the  Appurtenances  whereof,  ^c.  amongst  other  lliings, 
to  the  aforesaid  Richard  Bishop  of  Winchester,  William  Bishop  of 
Lincoln,  Thomas  Wolsey,  William  Tirwhit,  Robert  Dimock, 
Robert  Constable,  and  John  Constable,  Edward  Derby,  Thomas 
Burgh,  Robert  Tirwhit,  Numan  Markenfield,  Henry  Gascoign, 
and  John  Ridley,  their  Heirs  and  Assigns,  to  the  Use  of  the  aforesaid 
George  Tailbois  and  tlie  aforesaid  Elizabeth  Tailbois  then  his  Wife, 
and  the  Heirs  of  their  Bodies  between  them  lawfully  begotten, 
and  for  Default  of  such  Issue  of  the  Bodies  of  the  same  George 
and  Elizabeth  lawfully  begotten,  then  to  the  Use  and  Behoof  of 
the  aforesaid  Geor{re  Taiwois,  and  the  Heirs  of  the  Body  of  the 
same  George  lawfully  begotten :  And  for  Default  of  such  Issue  of 
the  Body  of  the  same  George,  to  the  Use  and  Behoof  of  the  right 
Heirs  of  the  aforesaid  George  for  ever.  By  virtue  of  which 
feoffment,  they  the  same  Bishop  of  Winchester,  Bishop  of 
Ijiticoln,  Thomas  Wolsey,  William,  Robert  Dimock,  Robert 
Constable,  John  Constable,  Edward,  Thomas  Burgh,  Robert 
Tirwhit,  Numan,  Henry,  and  John  Ridley,  were  seized  of  the 
aforesaid  Manor  with  the  Appurtenances  whereof,  ^c.  in  their 
Demesne  as  of  Fee,  to  the  Use  and  Behoof  aforesaid.  And  the 
same  Bishop  of  Winchester,  Bishop  of  Lincoln,  Thomas  Wolsey, 
William,  Robert  Dimock,  Robert  Constable,  John  Constable,  Ed- 
ward, Thomas  Burgh,  Robert  Tirwhit,  Numan,  Henry^  and 
John  Ridley,  being  so  seized  of  the  Manor  aforesaid  with  the 
.  Appurtenances  \i  hereof,  ^*c.  to  the  same  Uses,  the  aforesaid  Bishop 
of  Winchester,  Bishop  of  Lincoln,  Thomas  Wolsey,  William 
Tirzchit,  Robert  Dimock,  Robert  Constable,  Johtk  Constable, 
Edward  Derby,  and  John  Ridley  died.  And  the  aforesaid  Thomas 
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Bargk,  Robert  JtrmUit  Numan  Markettfield,    and  Henry  Ctn' 
iBigHf  survived  them,  and  held  themselves  in  the  same  Manor  with 
the  App«rtel^Ulce8  whereof^  Sfc.  and  were  seized  thereof  in  their 
Dememe  as  of  Fee  to  the  same  Uses  by  Right  of  Survivorship,  S^c, 
at  and  nntil  the  fourth  Day  of  February  in  the  twenly-eeventh 
Year  of  the  Reifp  of  the  said  late  Lord  the  King;  on  which  Day, 
by  SCatate,  ifc,  the  aforesaid  George  Tailbois  and  Elizabeth  his 
Wife  were  seised  of  the  same  Manor  with  the  Appurtenances 
whereof,  6f€.  in  their  Deaaesne  as  of  Fee  Tail,  to  wit,  to  them 
and  to  the  Heirs  of  their  Bodies  between  them  lawfully  begotten ; 
and  the  said  George  and  Elizabeth  b^ng  so  seized  thereof,    the 
sue  George  aflenpards,  and   before  the  aforesaid  Time   when, 
4^.  at  GoUhough  aforefloid,  of  such  Estate  of  and  in  the  Manor 
aCoDesatd  witli  the  Appurtenances  whereof^  isc.  died  seized.    And 
the  aforesaid  Elizabeth  TaUbois  survived  the  said  George^  and  held 
herself  in  the  same  Manor,  with  the  Appurtenances  whereof,  i^c.  and 
WIS  thereof  sole  seized  in  her  Demesne  as  of  Fee  Tail  in  Manner  and 
Form  aforesaid  by  Right  of  Survivorship, /jrc.  And  the  aforesaid  7%o- 
ma$  fVimbish  and  Elizabeth  his  Wife  claiming  the  Manor  aforesaid 
vith  the  Appurtenances  whereof,  Sfc,  by  Colour  of  a  certain  Deed  of  Cokmr. 
Deauae  tbcxeof  made  to  them  for  Term  of  their  Laves  by  the 
sfofcsaid  George,  long  before  the  aforesaid  Feoffment  by  the  same 
George  to  the  aforesaid  Bishop  of  fVinchesterf  Bishop  of  Lincoln, 
Thowui$    WoUejf,    William,  Robert  Dimock,    Robert  Constable, 
John  Comttable,  Edward,  Thomas  Bur^h,  Robert  Tirwhit,  Nu- 
man, Henry,  and  John  Ridiey^  of  the  Manor  aforesaid,  with  the, 
App«rtesiances    whereof,    Sfc.   in  Form  aforesaid  made,    where 
ootbing  of  the  said  Manor  with  tlie  Appurtenances  whereof,  ifc, 
ever  passed  by  that  Deed  into  the  Possession  of  the  said  Thomas 
Wimlnsh  and  Elizabeth  his  Wife,  entered  into  the  Manor  aforesaid 
with  the  Appurtenances  whereof,  ^*c.  before  the  aforesaid  Time 
when,  Ac.  upon  which   Possession  thereof  of  die  said    Thomas 
Wimbish  and  Elizabeth  his  Wife,   the  same  Elizabeth  Tailbois 
afterwards,  to  wit,  the  same  Time  when,  l^c.  into  the  Manor  afore- 
said, with  the  Appurtenances  whereof,  Sfc.  re-entered,  and  the  Close 
aforesaid  broke,  and  tlie  Grass  aforesaid  in  the  aforesaid  40  Acres 
of  Meadow,   and  206  Acres  of  Pasture  then  growing,   with  the 
Cattle   aforesaid   eat  up,   tread  down,   and  destix)yed,   as  it  was 
lawful  for  her  to  do.     And  this  she  is  ready  to  verify,  wherefore 
she  prays  Judgment  if  the  aforesaid  Thomas  lYimbish  and  Eliza" 
beth  his  Wife  their  Action  aforesaid  against  her  ought  to  have,  6^e, 

And  the  aforesaid  Thomas  Wimbish  and  Elizabeth  iiis  Wife  say,  RepUeatioo. 
that  for  any  Thing  before  alledged,  they  ought  not  to  be  precluded 
from  having  tlieir  Action  aforesaid,  because  they  say  that  well  and 
true  it  is,  diat  the  aforesaid  George  Tailbois,  Grandfather  of  the 
aforesaid  Elizabeth,  now  Wife  of  the  said  Thomas  Wimbish,  was 
ietzcd  of  the  Manor  aforesaid  with  the  Appurtenslnces  whereof, 
iic,  in  his  Demesne  as  of  Fee.  And  being  so  seized  thereof,  he 
the  aforesaid  18th  Day  of  January,  in  the  fourth  Year  of  the 
Beign  of  the  saidi  late  Lord  the  King  abovesaid,  at  Golthough 
tfomaid,  by  his  Deed  indented  aforesaid  gave,  granted,  and  con« 
firmed  to  the  aforesaid  Richard  Bishop  of  Winchester,  William 
Bisbop  of  Lincoln^  Thomas  Wolsey,  PVilliam  Tirwhit,  Robert 
Dimock,  Robert  Constable,   John    Constable,  Edward  Derby, 

'  Thomas 
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Thomas  Burgh,   Robert  TirwhiC,    Numam  Markefffield,  Htnry^ 
and  John  Ridley  the  aforesaid  Manor  of  Goltkough  with  the  Ap- 
purtenances whereof,  i^c.  amongst  other  Things,  to  have  and  to 
bold  the  said  Manor  with  the  Appurtenances  whereof,  4^.  \6  the 
aforesaid  Richard  Bishop  of  WinckesUTy  WiUiam  Bishop  of  Lin- 
coin,  Thomas  fVols^,  WiUiam  Tirwhit,  Robert  Dimock,  Robert 
X^onstabk,   Edward  Derhif,    Thomas  Barfh,    Robert   Tirwhit, 
Uttmauy  Henry f  and  John  Ridku,  their  Heirs  and  Assigns,  to  the 
Use  of  die  aforesaid  George  Taihois  md  the  aforesaid  Elizabeth 
then  Wife  of  the  same  George,    and  the  Heir  of  their  Bodies 
between  them  lawfully  begotten,  and  tor  DeAwlt  of  snch  Issue  of 
the  Bodies  of  the  same  George  and  Elizabeth  lawfully  begotten, 
then  to  the  Use  and  Behoof  (h  the  aforesaid  George  Tailbois  and 
the  Heirs  of  the  Body  of  the  same  George  lawfully  begotten,  and 
for  Defoult  of  such  bsue  of  the  Body  of  the  saaie  Geofge,  to  the 
Use  and  Bdioof  of  the  ridb  Heirs  of  the  aforesaid  George  for 
ever.    By  virtue  of  which  feo&ient,  die .  same  Biriiop  of  Wift- 
Chester,   Bidiop  of  Lincoln,  Thomas  Wols^,  WiUiam,  Robert 
Dimockf  Robert  Constable,  John  Constable,  Edward,  Thomas 
Burgh,  Robert  Tirwhit,  Numan,  Henry,  and  John  Ridley,  vtere 
seized  in  the  aforesaid  Manor  with  the  Appurtenances  whereof,  S^. 
in  their  Demesne  as  of  Fee,  to  the  Use  and  Behoof  of  the  said 
George  and  Elizabeth  his  Wife,   and  the  Heirs  of  their  Bodies 
between  tbem  lawfully  begotten,  and  for  Deftnilt  of  such  Issue  of 
the  BocHes  ot  the  same  George  and  Elizabeth  lawfully  t>egotten, 
then  to  the  Use  and  Behoof  of  the  aforesaid  Geoi^e   Tailbois, 
and  the  Heirs  of  the  Body  of  the  same  George  lawfully  begotten, 
and  for  Default  of  such  Issue  of  the  Body  of  same  George,  to 
the  Use  of  the  right  Heirs  of  the  aforesaid  George  for  ever.    And 
the  aforesaid  Bishop  of  Winchester,  'Bishop  of  Lincoln,  Thomas 
tVolsey,  William,  Robert  Dimock,  Robert  Constable,  John  Con^ 
stable,  Edward,  Thomas  Bur^h,  Robert  Tirwhit,  Numan,  Henry, 
and  John  Ridley,  being  so  seized  of  the  Manor  aforesaid  with  the 
Appnrtenances  whereof,  ^c  to  the  same  Uses,  the  aforesaid  Richard 
Bishop  of  Winchester,  William  Bishop  of  Lincoln^  Thomas  WoU 
sey,  William  Tirwhit,  Robert  Dimock,  Robert  Constable,  John 
Constable,  Edward  Derby,  and  John  Ridley  died.     And  the  afore- 
said Thomas  Burgh,  Robert  Tirwhit,  Numan  Markenfield,  and 
Henry  Gascoign  survived  them,  and  held  themselves  iu  the  same 
Manor  with  the  Appurtenances  whereof,  S^.  and  were  thereof 
seized  in  their  Demesne  as  of  Fee  to  the  same  Uses  by -Right  of 
Survivorship,  Sfc.  at  and  until  the  aforesaid ybi/rlA  Day  of  February 
in  die  twenty-seventh  Year  of  the  said  late  Lord  the  King  above- 
2>aid,  on  which  Day  the  aforesaid  George  Tailbois  and  Elizabeth 
then  his  Wife  were  seized  of  the  same  Manor. with  the  Appurte- 
nances whereof,  i^c.  in  their  Demesne  as  of  Fee  Tail  to  them  and 
thfi  Heirs  of  their  Bodies  between  them  lawfully  begotten,  as  is 
aforesaid.    And  the  said  George  and  Elizabeth  bis  Wife  being  so 
seized  thereof,  tlie  same  George  afterwards,  and  before  the  afore- 
said Time  when,  Sfc.  at  GoUhough  aforesaid,  of  such  his  Estate 
of  and  in.  the  aforesaid  Manor  with  the  Aupurtenances  whereof, 
&fc.  died  seiied,  and  the  aforesaid  Elizabeth  Tailbois,  now  Defen- 
dant, survived  the  said  George,  and  held  herself  in  the  same  Manor 

with 
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widi  the  AppnrlManeei  whereof,  i^e,  and  was  thereof  aole  iieized 
ia  lier  Demesne  as  of  Fee  Tail  (as  is  aforesaid)  by  Kight  of  Survi<Y 
vo^hip.     And  Che  aforesaid  Elizabeth  Tailboia  being  so  seized  of 
the  Manor  aforesaid  wkh  the  .Appurtenances  whereof,  S^e*  one 
ifUiiam  Tailbai$,  Clerk,  the  mhDiky  of  July  in  the  thiriy^ihird 
Yair  of  the  Reign  of  the  said  late  Lord  the  King,  sued  forth  of 
tke  Coort  of  Cmncery  of  the  said  late  Lord  the  King,  (the  same 
Chancery  then  beine  at  Westmimter  in  the  County  of  Middlesex)  a 
certain  writ  orighwl  of  the  said  late  Lord  the  King,  in  Form  of  a 
Gift  in  Descender  against  the  same  Elizabeth  Tailbai*,  now  Do* 
iendant,  by  the  Name  of  Elizabeth  Tailbois,  Widow,  concerning  the 
afaicaaid  Manor  of  Gokhougk  with  the  Appurtenances  whereof,  ife. 
Hireeted  to  the  then  Sheriff  of  Lincoln^   by  which  said  Writ  tlie 
MM  late  Lord  the  King  commanded  the  same  then  Sheriff  of 
Lincoln  to  comiMnd  the  mme  EHxabeih  Taifbois,  that  justly  and 
without  Delay  she  sboald  render  to  the  aforesaid  fVUliam  Tailboii, 
ibe  ttforesaid  Manor  with  the  Appurtenances,  which  John  Taii' 
ion,  of    StaKngbmr^,    John  Fubnerteyj  John  Tumej^,  Henry 
Morley,  and  Lawrence  Mwne,  gave  to  fValter  Tailboiif  Esjuire^ 
snd  jihee  his  Wife,  and  to  the  Hdra  Males  of  the  said  Walter 
of  the  Body  of  JIke  bM>tteu,  and  which  after  the  Death  of  the 
abreaaid  WaHer  and  Mice,'  and  WHliamj  Son  and  Heir  of  the 
nme  Walter  and  Aliee,  and  Robert,  Son  and  Heir  of  the  same 
WilHam,  and  George,  Son  and  Heir  of  the  same  Robert,  and 
Gilbert,  Son  and  Heir  of  the  same  George  the  Son  of  Robert,  and 
George^  Son  snd  Hefar  of  the  same  Gilbert,  Robert,  Brother  and 
Heir  of  the  same  George  the  Son  of  Gilbert,  ought  to  descend^ 
sccofding  to  the  Form  of  the  Gift  aforesaid,  to  the  aforesaid  fft/- 
Uam,  Brother  of  the  aforesaid  Gilbert,  the  Son  of  George  the  Son 
of  Robert,  and  Cousin  and  Heir  Msle  of  the  said  Rwrt,  Bro- 
ther of  the  said  Geerge  the  Son  of  Gilbert,  as  he  saidt  Andun* 
less  she  shooM  do  this,  and  the  aforesaid  William  Tailbois  should 
male  him  the  then  Sheriff  secure  of  prooecuting  his  Claim,  that 
the  aaine  then  Sheriff  should  summon  by  good  Stunmoners  the 
aforesaid  Elizabeth,  that  she  might  be  before  the  Justices  oF  the 
stid  late  Lord  the  King  at  Westminsier  from  die  Day  of  St.  Mh- 
chad  tajifleen  Days  then  neat  coming,  to  shew  wherefore  she  did 
But  do  it.    And  that  he  should  have  then  there  the  Summoners  and 
that  Writ.     At  which  said  J^een  Days  of  St.  Michael,  before 
J^  Baldwin,  Knight,  and  his  CompanioBs,  then  Justices  of  the 
tsid  late  Kmg,  of  iht  Bench  at  Westminsier  aforesaid,  came  as 
well  the  aforesaid  William  Tailbois  by  Georgx  PuHen  his  Attor- 
aey,  as  the  aforesaid  Elizabeth  Tailbois  by  ISdwafd  Bohun  her 
Attorney,  and  Robert  Tirwhii,  Esquire,  dien  Sheriff  of  the  County 
abresaid,  returned  the  Writ  aforesaid  to  him  in  Form  aforesaid 
dheeted,  in  every  Thing  served  and  execnted,  to  wit,   thWt  the 
aforesaid   William  Tain&is  bad  found  to  the  same  then  Sheriff 
Redgea  of  prosecuting  that  Writ,  to  wit,  John  Doe  and  Richard 
Boe:  And  that  the  aforesaid  Elizabeth  Tailbois  was  summoned  by 
Skhard  Fen  and  /feitry  Den.    Whereupon  the  aforesaid  William 
TmBoh,  Clerk,  dechmig  against  the  aforesaid  Elizabeth  Tailbois, 
bte  Wi/b  of  the  afodisaid  George,  the  Orandfedier,   upon  die 
K^rit  aforeanid^  by  the  aforesaid  Geor^  PuUen  his  Attorney,  de- 
VoL.  I.  o  manded 


aUb  The  Pleadings:  Wimbish  t;.Tailboi8. 

manded  against  the  same  Elizabeth  the  aforesaid  Manor  of  Gol-' 
though  with  the  Appurtenances,  which  John  Tailbois,  of  Staiit^ 
burgh,  John  Fulmerky,  John  Tumeu,  Henry  Morley,  and 
Ltmrence  Moigne,  gave  to  Walter  Taitbois,  Esauire,  and  ylUce 
his  Wife,  and  to  the  Heirs  Males  of  the  said  Walter  of  the  Body 
of  the  said  AUce  begotten,  and  which  after  the  Death  of  the  afore- 
said Walter  and  Alicey  and  Williamy  Son  and  Heir  of  the  same 
[*41  j  ^Walter  waA  Alice,  and  Robert,  Son  and  Heir  of  the  same 
William,  and  George,  Son  and  Heir  Of  the  same  Robert,  and 
Gilbert,  Son  and  Heir  of  the  same  George  the  Son  of  Robert,  and 
Ceom,  Son  and  Heir  of  the  same  Giwert,  and  Robert,  Brother 
and  Heir  of  the  same  George  the  Son  of  Gilbert,  ovght  to  descend 
according  to  the  Form  of  the  Gift  aforesaid,  to  the  aforesaid 
William,  Brother  of  the  aforesaid  Gilbert  the  Son  of  George  the 
Son  of  Robert,  and  Cousin  and  Heir  Male  of  the  said  Robert,  the 
Brother  of  the  said  George  the  Son  of  Gilbert,  isc.  And  where- 
upon he  said,  that  the  aforesaid  John  Tailbois,  John  Fulmerley, 
John  Tumey,  Henry  and  Lawrence,  gave  the  Manor  aforesaid 
with  the  Appurtenances  to  the  aforesaid  Walter  w;iA  Alice,  and  to 
the  Heirs  Males  of  the  said  Walter  of  the  Body  of  the  said  Alice 
b^otten  in  Form  aforesaid,  by  which  Gift  they  the  same  Walter 
mnd  Alice  were  thereof  seized  m  their  Demesne  as  of  Fee  and 
Right,  by  Form,  |rc.  in  Time  of  Peace,  in  the  Time  of  the 
Lord  Henry  iate  King  of  England^  the  Sixth  from  the  Conquest, 
taking  thereof  Explees  to  ttie  Vatue,  Sfc.  And  from  the  said 
Walter  and  Alice  the  Rig^  descended  by  Form,  ifc.  to  one 
William  as  Son  and  Heir,  ^c.  And  from  that  William  the  Right 
descended  by  Form,  i^c.  to  one  Robert,  as  Son  and  Heir,  Sse. 
And  from  that  Robert  the  Right  descended  by  Form,  i^c.  to  one 
George,  as  Sou  itnd  Heir,  Sfc.  And  from  that  George  the  Right 
desceiyied  by  Form,  ifc.  to  one  Gilbert,  as  Son  and  Heir,  S^c. 
And  from  that  Gilbert  the  Right  descended  by  Form,  Sfc.  to  one 
George,  as  Son  and  Heir,  ^c.  And  from  that  George  the  Son  of 
Gilbert,  because  he  died  without  Heir  Male  of  his  jSxly  b^otten, 
the  Right  descended  by  Form,  Sfc.  to  one  Robert,  as  Brother  and 
Hdr,  Sfc.  And  from  that  Robert,  the  Brother  of  George  the  Son 
of  Gilbert,  because  he  died  without  Heir  Male  of.  his  Body 
begotten,  die  Right  descended  by  Form,  Sgc.  to  that  William  who 
then  demanded  as  Brother  and  Heir,  S^c.  And  that  after  the 
Death,  4rc.  And  thereupon  he  lirought  Suit,  ^c.  And  the  afore- 
said Elizabeth,  by  Edward  Bohun  her  Attorney,  then  came  and 
defended  her  Riaht,  when,  S^c.  and  said  that  she  could  not  deny 
the  aforesaid  Action  of  the  aforesaid  William,  then  Demandant, 
nor  could  say  but  the  Manor  aforesaud  with  the  Appurtenances 
was  the  Rk;ht  of  the  said  Williams  then  Demandant,  nor  could  say 
but  the  aforesaid  John  Tailbois,  John  Ftdmerley,  John  Turnip, 
Henry  Morley,  and  Laurence  Moign,  gave  the  said  Manor  with 
the  Appurtenances  to  the  aforesaid  Walter  and  Alice,  atid  to  the 
Heirs  Males  of  the  said  Walter  of  the  Body  of  the  said  Alice 
begotten,  as  the  aforesaid  William,  then  Demandant,  by  his  Writ 
.and  Declaration  aforesaid  above  supposed.  And  because  the 
Justices  of  the  Bench  aforesaid  would  then  advise  of  and.  upon  the 
Premisses  before  they  gave  Judgment'thereon,  Day  was  given  as 

well 
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veil  as  to  the  aforesaid  IValier,  then  Demanclant|  as  to  the  afore- 

aad  Slizabethf  then  l^enant,  before  the  aforesaid  Justices  of  the 

Batch  here  at  Westminister^  on  the  Octave  of  St.  HiUary  then 

seit  coming,  to  hear  their  Judgment  thereon,  because  the  same 

Justices  thereof  then,  tsc.    At  which  said  Octave  of  St.  Hillary 

before  the  aforesaid  John  Baldvcin  and  his  Companions,  Justices 

of  the  said  late  Lord  the  King,  then  of  the  Bench  at  fVestminster 

aforesaid,   came  as  well  tlie  aforesaid  William  Tailbois,  the  De- 

oiandant,  as  the  aforesaid  Elizabeth  Tailboii,  then  Tenant,  by  their 

Attomies  aforesaid,  whereupon  the  Premisses  being  seen  and  by 

the  same  Justices  more  fully  understood,  it  was  considered  in  the 

ssme  Court  of  the  said  late  Lord  the  King  of  the  Bench  aforesaid, 

at  Wesimimter  aforesaid,  that  the  aforesaid  William  Tailbois,  then 

Demandant,  should  recover  his  Seizin  against  the  aforesaid  EUzO' 

beth,  of  the  Manor  aforesaid  with  the  Appurtenances.    And  that 

the  said  Elizabeth  should  be  nothing  in  Mercy,  *  because  she  came  *TideH.i4M.d* 

the  first  Day  by  Summons,  ifc.  as  by  the  Record  of  the  Recovery  Fiti.  Amerce- 

aforesaid  here  remaining  in  Court  more  fully  appears.     And  fur-  ^R.^2.^%iu. 

ihcr  the  aforesaid  Thonuu  Wimbish  and  Elizabeth  bis  Wife,   by  ibid.  te.  Bei- 

Sotesting  that  the  aforesaid  William  Tailbois  was  not  Cousin  and  f^*>  C  99.  i  Rot 
eir  Male  of  the  aforesaid  Walter  TaUboU,  Esquire,  of  the  Body  c^'^utuue!^^ 
of  the  aforesaid  Jlice  his  Wife  begotten,  for  Plea  further  say,  that  5  Co.  49  a. 
the  Recovery  aforesaid  of  the  Manor  aforesaid  with  the  Appur*  ^  Co.  61  b. 
tenances  whereof^  Sfc.  in  Manner  and  Form  aforesaid,  was  had 
hf  Covin  between  the  aforesaid  William  Tailbois  and  the  said 
Elizabeth  Tailbois,  now  Defendant,  without  the  Consent  or  Assent 
of  them  the  said  Thomas  Wimbish  and  Elizabeth  his  Wife,  or 
either  of   them.     And  moreover  the  aforesaid  Thomas  Wimbish 
and  Elizabeth  his  Wife  say,  that  she  the  same  Elizabeth,  now  Wife 
of  the  aforessud  Thomas  Wimbish,  at  the  Time  of  obtaining  the 
Writ  original  aforesaid  of  the  aforesaid  William  Tailbois,  to  wit, 
the  aforesaid  Jijih  Day  of  Julji,  in  the  thirty^third  Year  of  the 
Reisu  of  the  said  late  Lord  the  King  abovesaid,  and  at  the  Time  of 
the  Judgment  aforesaid  given  upon  the  same  Writ,  was  tlie  Person 
to  whom  the  Interest  and  Title  of  the  Manor  aforesaid,  with  th« 
Appurtenances  whereof,  tfc.  belongs  after  the  Decease  of  the 
aforesaid  Elizabeth  Tailbois,  Widow.     By  Reason  of  which  Pre- 
misses the  aforesaid  Thomas  Wimbish  and  Elizabeth  hb  Wife,  as 
is  Right  of  the  said  Elizabeth,  by  virtue  of  a  certaiu  Statute  made 
at  a  Parliament  of  the  Lord  nenry  the  Seventh,  late  King  of 
England,  in  the  eleventh  Year  of  his  Reign,  before  the  aforesaid 
lune  when,  i^c.  entered  into  the  Manor  aforesaid  with  the  Appur- 
teoances  whereof,  4rc.     And  were  thereof  seized  in  their  Demesne 
as  of  Fee^Tail  in  Right  of  the  same  Elizabeth,  to  wit,  to  tliem 
aod  to  the  Heirs  of  the  Body  of  the  same  Elizabeth  lawfully  be- 
fotten,  until  the  aforesaid  Elizabeth  Tailbois,  Widow,  the  afor»- 
nid  third  Day  of  Jusust,  m  the  thirty-sixth  Year  of  the  Reign  of 
the  said  lata  Lord  the  King  Henry  the  Ei^th  abovesaid,  with 
Force  aod  Arms  the  Close  of  them  the  nMThomas  Wimbish  aod 
thzabeih  bis  Wife  at  Golthough  aforesaid  broke,  and  their  Grass 
to  the  Value,  Sfc.  there  btely  growing  with  the  Cattle  aforesaid 
cat  up,  tread  down,  and  destroyed,  aeainst  the  Peace  of  the  said 
hte  Lord  die  King  Henry  the  Eighth,  and  against  the  Peace  of 
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the  said  Lord  the  King  now,  as  they  above  complain  against  her. 
And  this,  8^c.  wherefore  for  that  the  aforesaid  piizabelh  TaUboisp 
Widow,  the  Trespass  aforesaid  done  in  the  aforesaid  40  Acres 
of  Meadow,  and  20f)  Acres  of  Pasture  with  the  Appurtenances 
above  acknowledges,  they  the  same  Thomas  IVimbtsh  and  Eli" 
zabeth  his  Wife  pray  Judgment,  and  their  Damages  by  Reason  of 
the  said  Trespass  to  be  adjudged  to  them,  S^c. 

*  And  the  aforesaid  EUzabeih  Tailhok  sa^,  that  the  aforesaid 
Plea  of  the  aforesaid  Thomas  tVimbish  and  Elizabeth  his  Wife,  in 
Manner  and  Form  above  in  replying  pleaded,  is  insufficient  in 
Law  for  the  afore<*aid  Thomas  Wimbish  and  Elizabeth  his  Wife,  to 
have  and  maintain  their  Action  aforesaid  against  her  the  said  Elu 
zabeth  Tai/bois,  and  that  she  has  no  Necessity,  nor  is  by  the  Law 
of  the  Land  bound  to  answer  the  Replication  aforesaid  in  Manner 
and  Form  aforesaid  pleaded:  And  this  slie  is  ready  to  verify. 
Wherefore  for  want  of  a  sulBcient  Replication  in  this  Behalf,  the 
same  Elizabeth  prays  Judgment,  and  that  the  aforesaid  ThomoM 
Wvpbish  and  Elizabeth  his  Wife  may  be  precluded  from  having 
then*  Action  aforesaid  against  the  same  Elizabeth  Tailbois, 

And  the  aforesaid  Thomas  Wimbish  and  Eliz(d)eth  his  Wiff  for 
that  they  have  above  in  replying  alledged  sufficient  Matter  in  Law 
to  have  and  maintain  Acir  Action  aforesaid  against  the  aforesaid 
Elizabeth  Tailbois,  which  they  are  ready  to  verify,  ^hich  said 
Matter  tlie  aforesaid  Elizabeth  Tailbois  doth  not  deny,  nor  there* 
tmto  in  any  wise  answer,  but  the  said  Averment  wholly  refuses  to 
admit,  pray  Judgment,  and  their  Damages  by  Reason  of  the  saicl 
Trespass  to  be  a^udged  to  them,  ^c.  And  because  the  Justices 
here  will  advise  of  and  upon  the  Premisses  before  they  g^ve  Judg- 
ment thereon,  Day  is  given  to  the  Parties  aforesaid  here  until  the 
Octave  of  St.  Michael^  to  hear  their  Judgment  tliereon,  because 
the  Justices  here  thereof  hot  yet,  4'c. 
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Memorandum,  before  my  coming  to  the  City  this  Term  Morgan 
and  Brookf  Serjeant^  had  argued. 

Cook,  Serjeant,  recited  ttie  Case  briefly  in  this  ^fanner*  You, 
my  Lords,  have  well  understood  how  that  Thomas  Wimbish  and 
«..»^.*  -fcVirfl&e/A  his  Wife  have  sued  an  Action  of  Trespass  a^inst 
and  nis  wTfieTn  Elizabeth  Tailbois  for  a  Trespass  done  in  Land ;  And  -the  De- 
Special  Tail,  and  fendant  saith,  that  lotig  before  the  Trespass  supposed,  one  George 
)v.  iliTdil^''"'*  Tailbois,  Knight,  Grandfather  of  the  Wife  of  the  Plaintiff,  whose 
and  £\  his  Wife  Heir  she  is,  was  seized 'of  the  Place  where,  SfC.  in  his  Demesne  as 
survives.  T.has  of  Fe6,  ai)d  being  so  seized,  he,  by  his  Deed  shewn  forth,  thereof 
riTtoTS^  and  Enfeoffed  *e  Bisliop  of  Winchester  and  others  in  Fee,  to  the  Use 
died,  and  aOcr-  of  the  said  George  Tailbois  and  of  the  said  Elizabeth  Tailbm, 
wards  tv.  by        tlien  bein^  his  Wife,  and  the  Heirs  of  their  two  Bodies  begotten, 

Covin  of  iC.  his  .  «  '  »        .» 

Mother,  brings  a  F9rm0i^  in  Descender  against  his  Mother,  and  she  appears  at  the  first  Day* 
and  W.  recovers  by  uUnl  dedire,  and  T.  IV.  and  Eliz.  his  Wife,  Heir  to  G.  T.  entered  h3r  virtue  of 
the  SUtttte  of  11 H.  7.  cap.  30.  anci  the  Entry  adjudged  lawful  by  tlie  sume  Statute,  which  saith, 
that  the  Recovery  is  void,  and  it  is  not  necessary  to  say,  that  the  Recovery  was  executed,  for 
inasmoch  as  it  is  void,  it  thall  never  be  cxccnted:  And  Etis.  the  Heir,  averred  that  she  was  tlM 
tame  Person  to  whoiii  tbf  Heicrsion  belonged,  and  did  not  shew  ho^  she  was  Heir  to  il,  and  yet 
weH  by  some,  others  eM/ro,  but  all  agrc^that  it  was  a  Recovery  by  Covin,  notwithstanding  it 
was  apoB  a  true  Initio;  and*  though  the  Cause  of  Covin  was  not  shewn,  yet  well.  8.  C.  32  ti.  8. 
Bro.  £ntry,  coageab«  lliO.  B-  M.  C.  f  IdS*  Via.  Abr.  tit.  Jointure,  J.  pi.  2. 

and 
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and  for  Defiiiilt  of  such  Issue,  to  the  Vie  of  the  laid  George 
Tailbois  in  general  Tail,  by  Force  whereof  the  8tid  Bishop  and 
othera  hia  Cb-Feoffisea  were  tfeized  in  Fee  to  tJie  Uses  aforesaid  ; 
and  she  ahewa  in  Particular  that  some  of  the  Feofiees  died,  and 
the  others  survived  tbeiA,  and  were  seized  in  Fee  to  the  Ums 
aforeaaid  until  the  SUiUite  of  27  Hm.  8.  of  Urns  was  mndey  by 
Force  of  which  the  said  Georgt  Tmifiois  and  Elizabeth  his  Wife 
were  aeiied  of  the  said  Lu)d  io  their  Demesne  aa  of  Fee  I'ail,  and 
heng  ao  aeized^  the  said  Georgt  TitUlnn$  died,  and  the  said  jE/i- 
uhaih  hia  Wifi^  now  IMemfaudti  survived  bim^  and  was  tberedf 
Mle  aeiied  in  her  Demesne  a*  of  Fee  Tail  by  B^t  of  Survivor- 
diip;  and  ahe  gives  G>lour  to  the  PlahnlifiB,  and  ao  justifica.  Aiid 
the  Plaintifla  by  their  Replicatioq  sagr,  that  well  and  troe  it  is, 
that  tfao  aforesaid  George  Tailiois,  Grandfather  of  the  said  £ff- 
labeiAp  tha  PlaintiiT  was  seized  of  the  said  Land  in  Fee,  and  thereof 
isfeoffed  the  said  Bishop  and  the  others  to  the  Usea  aforesaid  in  . 
Manaer  and  Form  aforesifid,  and  that  some  of  the  aasd  Feoffeaa 
£ed,  mad  that  the  Survif  oia  ware  seiaed  to  the  Usea  aforesaid  ootit 
the  Statiil6  of  07  Hen.  8.  waa  tfaade,  in  Manner  and  Form  as  ia 
alledged.  And  further  thqp  say,  that,  after  the  Death  of  the  said 
George  Tailbois,  one  William  Taiibois  brot^t  a  Famkdon  in 
Sescauder  for  the  said  Land  against  the  said  EHtabetkp  now  De- 
bndam,  and  recovered  at  the  first  Day  by  aitml  iedirtp  and  tbai 
the  Feme  Tenant  was  not  aoMrced  bectnise  sbe  came  the  first 
Day;  and  the  said  Piaintiflfs  by  ProtesUlion  say,  that  liie  said 
William  TqUMs  waa  not  Cpusin  and  Heir  in  Tail  to  the  aforesaid 
Donees,  supposed  by  his  /ofiKeifo/?,and  for  Plea  fofther  mv>  that 
the  aaid  Recovery  was  by  Covin  had  between  the  said  niHietm 
Tailbois  and  the  said  ElizxOklh  TaUbm,  now  Defendant,  vridmit 
the  Aasent  or  Consent  of  the  said  Phintifi^  or  eid^r  of  theaa. 
And  further  they  say,  that  the  Wife  of  the  Plamtifl^  at  the  Tone 
of  tbe  said  jPormedon  pnidiiaedy  and  of  the.Jadgmeat  given,  waa 
the  same  Penoa  to  whom  the  Interest  and  Title  of  tbe  said  Ijmd 
belooga  afker  tbe  Deceue  of  the  satd  Elixabetk  Tailbok;  by 
Reason  of  which  Premissea  the  said  Phunties,  m  m  Rttht  of  the 
said  Wife  of  the  Pkiniiff,  by  virtue  of  a  certain  Act  of  Pariiaiaenl 
made  in  the  deceuih  Year  of  die  Rogn  of  King  Henry  tbe  &- 
w^k,  aatered  into  tbe  said  Xnnd,  and  thereof  were  aeiaad  in  their 
D^mesa^Mof  FeeTaU  in  Right  of  the  said  Wife  of  the  Phuntiir. 
via.  la  thaai  and  to  the  Heirs  of  the  Body  of  the  said  Wife  of  the 
Plaintiff  begotten,  until  the  Defendant  entered,  and  did  tbe  Tie»- 
pass ;  and  upon  thia  tbe  Defendant  baa  demurred  in  Jmkment. 
And  it  aeems  to  me  diat  the  Plaintiflb  shall  be  barred,  tot  the 
Replication  i#  not  good  for  divers  Causea.  One  Causa  is,  be- 
cause tbe  Plaintiffs  in  tiie .  Replication  have  not  shewn  certainly 
how  the  Wife  of  the  PbmUiff  is  Heir  to  the  Tail,  but  have  averred 
ge^rally  diaC  the  Wife  of  the  Plaintiff  ia  the  same  Person,  to 
whom  the  Interest  and  Title,  after  the  Death  of  tbe  Defem&nt, 
hekmgs;  and  this  is  n6t  good.  For  the  Statute  of  II  H.  7- 
eep.  20.  ssith;  that  upon  a  Recovery  by  Covin,  il  shall  be  lawful 
fir  ike  Person,  to  whom  ike  Interest,  Title,  or  Inheritance,  m^ier 
the  Death  of  snch  Women,  belongs,  to  enter  into  the  same  lene^ 
mnts.    And  th^n  such  Person  as  wiU  enter  for  such  Canae,  ought 

to 
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(o  shew  certainly  how  the  Title  or  Inheritance,  after  the  Death  of 
die  Woman,  belongs  to  him,  and  so  ought  die  Wife  of  the  Plain- 
tiff here,  a6  to  saj,.  that  she  was  the  Daughter  of  Af  Son  and  Heir 
of  the  aforesaid  George  Tailbw  and  Elizabeth  his  Wife,  begotten 
of  their  Bodies,  and  apon  thb  Issue  might  arise,  as  that  A.  was  a 
Bastard,  or  upon  such  like  Matter;  but  here  it  altogether  wants 
Certainty.  ^  And  therefore  we  may  see  that  where  such  Statutes 
l^erally  give  an  Entry  to  one,  who  shall  be  in  such  Degree,  yet 
if  he  will  take  Advantage  thereof,  he  shall  not  shew  generally  that 
he  is  the  same  Person,  but  he  ought  to  shew  how.   As  the  Statute 
of  6R.  2.  ccp.  &  ordains;  that  if  a  Woman  ravished  assent  to  the 
Bavisher,  the  next  of  Blood  of  those  RavUhers,  and  of  them  that 
be  ravished,  to  whom  the  Inheritance  ought  to  descend^  remain, 
[  •iS  ]       ^or  fall  after  the  Death  of  the  Ravisher,  or  of -her  that  issora^ 
vishedf  shaUhave  Title  immediate^,  that  is  to  say,  afterthe  Rape, 
to  enter  upon  the  Raoisher^  or  her  that  is  ravished:  And  yet  there, 
if  -one  in  the  Remainder,  being  next  of  Blood  to  whom,  tfc.  will 
enter  upon  »  Woman  Tenant  in  Tail  for  such  Consent  to  the  Ra- 
*  T.  5  Ed.  4.  6.      visher,  *  he  ought  to  shew  certainly  how  he  is  next  of  Blood,  as  it 
tuTn:  B^.       >*  ^^  >».  the  Assise  brought  by  Babington  'm5Ed.4.  and  it  is 
Motiiif/47.  Bro.  not  suflkient  to  aver  that  he  is  next  <h  Blood,  without  shewing 
Done,  t8.  Pott    speckdly  liow,  notwithstanding  the  Statute  in  general.    And  so 
^uiC.jr^     ™  Statute  of  IVestminster  2,  cap.  3.  which  ffives  Recdt  upon  De- 
^^'    *  fault  of  Tenant  for  life,  saith,  that  upon  Default  of  Tenant  for 

lite- they  unto  whom  the  Reversion  bdongs  shall  be  admitted  if 

they  come  before  Judgment,  there  upon  Defenit  of  Tenant  for  liJe 

.if  one  prays  to  be  received,  and  shews  that  he  is  in  the  Reversion, 

^Pott  56.  Per       tfiis  is  not  sufficient,  ^but  he  ought  to  shew  how  he  came  to  the 

HmUfus,  C  J.    Reversion,  as  to  say,  that  he  leased  the  Land  to  the  Tenant  for 

life,  or  that  such  an  one,  who  leasedthe  Land,  granted  the  Rever- 
sion to  him^  and  Ae  Tenant  attorned ;  and  yet  the  Statute  is 
general,  as  our  Statute  is  here.  And  so  the  Statute  of  Mortmain, 
anno  7  Ed.  I.  says,  It  shall  be  lawful  for  the  chief  Lords  of  the 
Fee  to  enter,  into  the  Land  so  aliened  within  a  Year  from  the  Time 
«Pott56.  Pir  of  the  Alienation,  and  to  hold  it  in  Fee  as  an  Inheritance:  ^* And 
M^m^gui,  C  J.    jei  if  one  will  intitle  himself,  in  pleading,  by  such  Entry,  it  is  not 

sufficient  to  say  that  he  was  the  chief  Lord,  but  he  ought  to  riiew 
liow,  as  to  say,  that  the  Tenant  held  of  him  by  such  Service,  4r^. 
and  yet  the  Statute  is  general,  as  the  Statute  of  1 1  if  .  7^  ii ;  bo^ 
nevertheless  when  one  makes  Title  b^  a  Statute  which  has  such 
general  Words,  he  ouf^t  to  shew  in  his  'Dtie  the  Matter  and  Con- 
veyance  specially  and  certainly  whereupon  Issue  may  be  taken,  if 
the  other  Par^  chooses.    And  so  here,  although  the  Statute  is 
general,  and  saith,  that  it  shall  be  lawful  for  the  Person,  to  whom 
the  Interest,  Title,  or  Inheritance  qfier  the  Death  of  wch  Women 
belongs,  to  enter  into  the  same  Tenements,  ^et  it  is  not  sufficient  to 
aver  generally,  that  the  Wife  of  the  Plaintiff  ill  the  Person,  to 
whom  the  Interest  and  Title,  after  the  Death  of  the  Defendant, 
belongs,  but  they  ought  to^  shew  specially  how,  and  inasmuch  as 
they  have  not  done  it,  the  Replication  is  bad.    And  as  to  that 
whKh  was  argued  the  other  Day  to  the  contrary,  vit.  that  the  De- 
fendant, in  the  Beginning  of  her  Bar,  has  alledged  that  Georgf^ 
TailboU,  the  Grandfather  of  the  Wife  of  the  Plaintiff,  whose  Heir 

she 
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die  is,  was  seized,  Sfe.  M^hereby  she  has  afiirmed  the  Wife  oF  the 
Plainliff  to  be  Heir  to  him,  and  therefore  it  is  not  necessary  to 
ifaew  particularly  in  the  Replication  how  she  is  Heir,  ^ity  as  to 
tint  I  answer,  that  the  Defendant^  by  the  Bar,  has  only  confessed 
her  to  be  Heir  General,  and  that  is,  to  all  Fee  Shnples,  but  here  she 
conveys  herself  to  her  Entry  as  Heir  Special,  viz.  as  Heir  to  the 
Special  Tail,  and  as  begotten  of  the  Body  of  the  said  George  Tail' 
hois,  and  of  the  Defendant  his  Wife,  so  that  the  Defendant  has 
not,  by  the  Bar,  altedeed  the  Wife  of  the  Plaintiff  to  be  Heir  to 
tbeni  both,  but  only  Heir  to  the  Husband,  viz.  to  George  Tailbois; 
wherefore  that  Objection  does  not  overthrow  the  Exception  to  the 
Beplicatiou,  which  is  bad  for  want  of  Certainty  in  this  Point.  Also 
die  Replication  is  not  good  for  another  Cause,  viz.  because  it  is 
not  alledged  that  Execution  of  the  Recovery  was  sued  against  the 
Defendant,  for  upon  a  Recovery  without  Execution  tlie  Recoveror 
if  Dol  Tenant,  for  his  Wife  shall  not  have  Dower  thereof,  nor  shall 
such  Recovery  by  the  Brother  make  the  Sister  to  be  Heir,  if  he 
fcas  not  Eaecntioo,  for  without  Execution  he  has  not  the  Possession, 
so  that  tlie  Execution  makes  the  Judgment  ful)  and  perfect.  And 
the  Statute  which  says,  "  if  a  Woman  by  Covin  suffer  a  Recovery," 
intends  such  a  Recovery  as  is  full  and  perfect,  and  that  is,  a 
Recovery  with  Execution,  which  is  not  here  shewn,  wherefore,  ^c. 
Also  the  Replication  is  not  good  for  another  Cause,  ptt.  becaus(B 
the  Covin  is  not  averred  specially,  but  generally,  and  then  the 
Co^n  without  the  special  Matter  of  the  Covin  shewn  is  not  well 
averred,  for  Recoveries  are  always  to  be  intended  true  and  upon 
e6od  Cause,  so  that  the  Law  gives  the  greatest  Credit  to  them, 
^for  if  a  Recovery  had  been  had  by  Default  against  Husbaqd  and  '  P.  46  Ed.  3. 
Wife  of  the  Land  of  the  Wife,  she  after  the  Death  of  her  Husband  J^%^ny^ 
could  not  enter  upon  the  Recoveror,  nor  have  any  other  Remedy  54, 
than  a  Writ  of  Right,  by  the  common  Law,  (as  it  is  proved  by  the 
Recital  of  the  Statute  of  JVesiminster  2,  cap.  3.)  until  the  same 
Statute  was  made,  which  gives  her  a  cui  in  vita ;  and  the  Reasoi^ 
vrhy  she  had  no  other  Remedy  at  the  common  Law  ihan  a  Writ  of 
Ri^ht  was,  because  of  the  Credit  the  Law  gives  to  Recoveries, 
vhicb  are  always  presumed  to  be  true  and  upon  good  Title.  'And  *  Litt.  §  48i. 
upon  a  feint  Recovciy  against  Tenant  for  Life,  he  in  the  Remainder 
had  no  Remedy  before  the  same  Statute,  by  Reason  of  the  Pre- 
sumption in  Law  of  the  Truth  of  the  Title.  And  the  Statute  de 
Religiasii,  which  restrains  Alienations  in  Mortmain,  ordains  that 
no  religious  Person  by  Craft  of  Engine  do  presume  to  appropriate 
to  himself  any  Lands/  yet  if  any  religious  Persons  hadf  recovered  'slnst.  439. 
any  Lands  by  feint  Title,  this  was  held  to  be  out  of  the  Prohibition 
and  Penalty  of  the  said  Statute,  in  respect  of  the  Truth  which  the 
Law  supposed  to  be  in  the  same ;  and  therefore  the  Statute  of 
Westminster  2,  ce^.  32.  was  afterwards  made,  which  puts  a  Reco- 
very without  Title  in  the  same  Plight  as  a  Feoffment  m  Mortmain 
was ;  which  Statutes  prove  what  Cr^it  the  common  Law  gives  to 
Recoveries,  whidi  are  always  presumed  to  be  true  and  upon  good 
Title.  And  so  the  Recovery  nere  ^hall  be  intended  true  and  with- 
fnai  Deceit,  unless  special  Cause  be  shewn,  which  the  Plaintiff  ought 
to  Aew,  if  diene  be  any,  as  to  say,  that  he  w  ho  recovened  by  the 
Formedom  was  a  Bastardy  or  that  there  was  no  such  Gift  in  Tail 
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inad«y  or  some  such  Matter,  ivhicfa  proves  the  Recovery  to  be 
without  Title  and  by  Covin.  <And  if  the  Tenant  in  a  Pnuipe 
quod  reddut  vouch  one  of  the  Demandants,  he  ought  to  sbeir 
Cause,  as  it  is  held  in  U  JEZ.  4.  for  that  the  Law  presumes  he  has 
no  Cause  of  Warranty  against  one  of  the  Demandants ;  a  rmdto 
fortiore  he  ought  to  shew  Cause  here,  for  in  this  Point  of  a 
Recovery  the  Law  has  the  strongest  Presumption  of  Truth.  ^  And 
in  15  Ed.  4.  in  a  Writ  of  Dower,  the  Tenant  said  that  long  before 
the  Writ  purchased  one  A.  was  seized  of  the  said  Land,  until  by  *the 
Tenant  disseized,  upon  whom  A.  entered  pending  the  Writ,  Judg- 
ment of  the  Writ ;  and  the  Demandant  said,  that  ^.entered  by  Covm 
to  abate  hiK  Writ:  Audit  is  there  held  by  ti)e  Opinion  of  the  whoU 
Court,  that  the  PlaintifTs  Plea  was  not  good,  for  inasmuch  as  the 
Tenant  has  shewn  the  Entry  o{  A.  by  Htle,  the  Demandant  may 
not  have  such  general  Averment  of  Covin,  without  shewing  Caose. 
So  here  inasmuch  as  the  Law  presumes  the  Title  of  the  iiecovery 
to  be  good,  such  general  Averment  of  Covin  is  not  good  without 
apeciai  Cause  shewn.  And  further,  the  Plaintiffs  in  their  Replica- 
tion have  said,  that  they  entered  upon  the  Woman  Defendant,  an4 
were  seized  hi  J  ail  in  Right  of  the  Wife  of  the  Plaintiflf.  And 
this  is  not  true,  for  although  the  Statute  gives  an  L^ntry,  yet  they 
cannot  have  an  Estate  Tail,  for  that  cannot  be  but  where  the  An- 
cestor in  l^iil  is  dead :  So  that  ihe  Estate,  which  they  shall  liave 
upon  such  Entry,  shall  be  rather  for  Life,  than  in  Tail.  Then  as 
to  the  Matter  in  Law,  it  seems  to  me,  that  the  Case  here  is  clearly 
out  of  the  Words  and  Penal tv  of  the  Statute  of  11  /f.  7.  cap.  20. 
And  therefore  although  the  Statute  of  27  /7.  8.  cap,  10.  has  ei- 
.  ecuted  the  Possession  to  the  Use,  yet  the  Case  remains  as  if  the 
Statute  of  27  /i.  8.  had  not  been  made,  and  it  is  as  if  the  Woman 
had  cootiuiied  Tenant  in  Tail  in  Use,  and  had  suffered  a  feint 
Recovery,  in  which  Case  (the  Matter  being  as  it  is  here)  she  Is  out 
of  th(B  Pep^ty  of  the  Statute,  for  the  Penalty  of  the  said  Sutute 
extends  on)y  to  Women  who  have  an  Estate  by  one  of  three  WaySi» 
For  the  Statute  has  three  several  Branches  by  which  the  Estate  of 
the  Women,  who  are  within  the  Purview  and  Penalty  of  the  Sta* 
tute,  are  expressed.  The  first  Branch  speaks  of  a  Woman  that 
has  nn   Eiitate  in  Dower,  for  Life,  or  in  Tail,  jointly  with  her 

gusband,  or  solely  to  herself,  or  to  her  own  Use,  in  any  Manors, 
mds,  Tenements,  or  other  Hereditaments  of  the  Inheritance  or 
Pmt:hase  of  hpr  Husband ;  this  is  all  the  first  Branch,  and  I  will 
prove  that  the  Woman  Defendant  here  is  not  within  this  Brancfi. 
For  an  Estate  in  Dower  she  had  not,  nor  an  Estate  for  Life,  but 
ail  Estate  Tj»il,  and  the  Estate  Tail  is  not  in  Lands,  but  only  in 
Use,  and  then  suich  Woman  as  hath  any  Use  ought  to  have  an 
Estate  in  the  Thing  out  of  which  the  Use  issues,  solely  to  herself, 
or  jointly  with  her  Husband ;  for  the  Words  are,  that  she  sl^atl 
}iave'  all  Euate  in  Lands,  Tenements,  or  Herediiamerits  to  herself 
or  to  her  owii  Use,  and  here  she  has  no  Estate  in  any  Heredifti- 
nients  to  her  own  Use,  but  she  has  an  Estate  Tail  in  th^  Use,  for 
Hefeditaoaents  to  Use,  and  the  Use  itself  are  two  distinct  Things, 
for  the  (hereditaments  to  Use  are  the  Matter  and  Substance  out  of 
which  the  Use  issues,  and  the  Use  b  no  more  than  the  Confidence 
of  the  Aiatter  and  Substaui^Ci  so  that  the  3iil>»tance  and  the  Use 
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lereral  Thio^ ;  and  tbeti  siich  Womaiiy  ^to  whom  the  Uif 
ppoiiitedf  ought  to  have  an  Estate  in  the  Tenement  or  He- 
tit  out  of  which  the  Uae  issues.     But  it  may  be  objected, 
^oman  cannot  have  a  Use,  where  she  has  an  Estate  in  ibe 
lereditament,  or  Thing  ont  of  which  the  Use  issues,  for 
emon  and  Estate  of  the  Thins,  out  of  which  the  Use  issues, 
I  tbe  Use ;  to  this  I  answer,  that  true  it  is  so,  but  it  is  con- 
n  the  Statute,  that  if  she  hath  an  Estate  in  Lands,  Tene- 
m;  Hereditaments,  jo'mtly  with  her  Husband,  or  solely  to 
or  to  her  own  Use,  6sc, ;  so  that  if  she  alone  bath  an  Estate 
lung,  then  she  cannot  have  a  Use,  for  tiien  the  Use  is  sus* 
Mid  so  the  Use  cannot  be  referred  to  a  Woman  in  ho  hath 
e  solelv  in  the  Tiling  out  of  which  the  Use  issues,  but  it  is 
to  a  tVoman  where  the  Husband  and  Wife  have  a  joint 
D  the  Lands,  Tenements,  or  Hert^ditaments,  for  so  it  may 
||;ether,  ^for  two  may  have   Lands  to  the  Use  of  one  of  *  Vide  Bro.  Feoff- 
id  so  HuibanH  and  Wife  may  have  Lands  to  the  Use  of  the  ^^^^  ""^  ^'^ 
And  therefore  the  Use  in  the  Wife  shall  be  intended,  where  $  241. 
5  with  her  Husband  hath  a  Possession  in  the  lliing  out  of 
le  Use  arises,  and  not  where  the  Wife  is  solely  seized  of  the 
•ut  of  which  the  Use  issues;   and  .in  this  Manner  the  Sense 
Mter  of  the  Statute  is  full  and  perfect,  and  every  Word  hath 
Relation.     Wherefore  inasmuch  as  the  Woman  Defendant 
Action  has  not  an  Estate  in  tlie  Thing,  out  of  which  the 
les,  it  cannot  be  denied  but  that  she  is  out  of  this  Branqh 
statute.     And  for  another  Cause  also  she  is  out  of  this 
of  the  Statute,  for  the  Words  of  this  Branch  are,  if  any 
haih  an  Estate  (ut  supra)  in  Manors,  Lands,  Tenements, 
r  Hereditaments  of  the  Ifiheritance  or  Purchase  of  her 
}d,  iic. ;  so  that  tnat  which  slie  hath  ought  to  be  the  Inhe- 
or  Purchase  of  her  Husband,  and  here  the  Use  which  the 
id  hath  appointed  to  him  and  to  his  Wife  is  a  new  Tiling, 
s  neither  tne  Inheritance  nor  the  Purchase  of  the  Husband, 
dmoieiices  at  present,  and  was  not  in  esse  before,  and  so 
vas  in  the  Husband ;  ergo  it  is  out  of  the  Words  of  the 
And  therefore  if  a  Man  will  grant  to  anotlier  a  Rent  out 
Land,  to  the  Use  of  the  Wife  of  the  Grantor,  this  is  out  of 
fda  of  the  Statute,  for  neither  the  Kent  nor  the  Use  were  in 
ore,  so  that  it  is  not  the  Inheritance  nor  the  Purchase  of  the 
kI.     f  And  if  a  WomaA  has  a  Seigniory  in  Tail  given  by  t  s.  p.  4  Co. 
•band  for  her  Jointiu-e,  and  afterwards  the  Tenancy  escheats,  ^^'  ^* 
\  Woman  sulfers  a  feint  Recovery  thereof  against  her,  this  is 
tbe  &atute,  for  the  l^and  escheated  is  a  new  Thing,  which 
\  tbe  Inheritance  nor  Purchase  of  tbe  Husband.     And  if  the 
ad  makes  a  Feoffment  of  hia  Land  upon  Condition  to  re- 
him  and  bis  Wife  id  Tail,  the.  Feoffee  does  it  accordingly, 
kibsnd  dies,  the  Wife  suffers  a  feint  Recovery,  this  Case  is 
die  Statute,  for  the  Condition,  which  was  the  Cause  of  the 
Xuly  was  a  new  Thing,  and  when  the  F^ffee  made  the  G^t 
\  the  J>and  then  was  his  Pnfchlue,  and  not  the  Inheritance 
chase  of  tbe  Husband,  for  by  thd  Feoffment  the  Land  was 
d  out  of  the  Possession  of  the  Husband,  and  after  that  it  could 
said  bit  Inhciritance  or  Pur<^hase«  Wherefore  here,  iuaamuch 
[lie  Ji  n  new  Thing,  it  cannot  be  said  the  Inheritance  or  Pur- 
chase 
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chase  of  the  Husband,  and  for  this  Cause  it  is  out  of  the  first  Branch* 
And  so  it  is  proved  b  j  these  two  Causes,  that  the  Woman  Defendant 
is  not  within  the  first  Branch*    The  second  Branch  of  the  StatBle 

e.  is,  where  a  Woman  has  any  Estate  in  Land,  (ut  tupra)  ghren  to  the 

*4^  ]  *  Husband  and  Wife  in  Tail,  or  for  Term  of  life,  by  any  of  tfa« 
Ancestors  of  the  Husband,  tfc.  And  the  Woman  Defendant  hem 
is  not  within  diis  Branch,  for  she  has  nothing  of  the  Gift  of  any 
of  the  Ancestors  of  her  Husband.  And  also  by  this  Branch  she 
ought  to  have  an  Estate  in  the  Thing  out  of  which  the  Use  issues, 
as  she  ought  to  have  in  the  former  Branch,  and  that  she  bad  not 
here.  So  that  for  these  two  Causes  the  Woman  Defendant  is  not 
within  the  second  Branch.  The  third  Branch  is,  where  a  Woman 
hath  an  Estate,  (ui  tupra)  by  any  other  Person  seized  to  the  Use 
of  the  Husband,  or  of  his  Ancestors,  i^e,  and  the  Defendant  here 
is  not  within  this  Branch.  For  she  does  not  chum  from  the 
Feofiees,  for  the  Use  was  appointed  by  the  Husband  at  the  'Hme 
of  the  Estate  of  the  Feoffees  made,  and  not  afterwards,  evgp  the 
Wife  does  not  claim  from  them.  And  although  the  Statute  of 
£7  H.  8.  removes  the  Possession  from  them  to  the  Defendant, 
being  Cestuv  que  use,  yet  she  does  not  claim  the  Possession  by 
Aem,  but  by  the  Statute,  and  is  in  the  same  Course  that  she  was 
be/ore  the  same  Statute  of  £7  H,  8.  for  the  Statute  does  not  give 
the  Possession  in  any  other  Course  or  Degree  than  the  Use  was  b^ 
fore,  but  in  the  very  same  Manner  and  Form.  And  then  the  Wo- 
man Defendant  here  is  not  within  any  of  the  three  Branches,  and 
ao  no  Penalty  nor  Forfeiture  ensues  for  such  Recovery.  And  ad- 
mitting that  she  was  within  the  Words  of  the  Statute,  yet  the  Heir 
in  her  Life*time  could  not  enter,  for  the  Statute  has  two  Clauses 
concerning  the  Entrv.  The  first  says,  that  such  Recoveries,  Di$'^ 
€ontinuance$,  &c.  Aall  be  void  and  of  no  Effect,  and  that  it  AaU 
be  lawful  for  every  Person,  to  whom  the  Interest,  Title,  or  Inhe* 
ritance,  after ^  the  Death  of  such  Women,  shall  belong,  to  enter 
into  the  same  Premisses,  and  them  to  enjoy  in  the  same  Manner  and 
Form  as  he  should  have  done,  if  no  Discontinuance,  Warranty,  or 
Hecovery  had  been  had  or  made.  And  then  I  say,  that  if  no  such 
Itecovery  had  been  had,  the  Heir  could  not  have  entered  until  after 
the  Death  of  the  Tenant  in  Tail,  and  now  tlie  Statute  saith,  that 
they  to  whom,  S^c,  shall  enter  into  the  P^misses,  and  enjoy  them 
in  the  same  Manner  and  Form  as  they  should  have  done  n  no  Re- 
covery had  been  had  or  made ;  and  if  they  shall  enter  and  enjoy  the 
Tenements  in  the  same  Manner  and  Form  as,  t^c.  and  in  no  other 
Manner  and  Form,  then  the  Heir  in  Tail  may  not  enter  undl  after 
the  Death  of  the  Tenant  in  Tail.  And  as  to  the  sfcond  Clause 
of  the  Statute,  it  b  as  foHows,  viz.  It  is  enacted,  that  if  tie 
Woman  at  the  Time  of  such  Discontinuance,  Alienation,  Recovery, 
tie.  be  sole,  that  then  sks  shall  be  barred  and  excluded  of  her  Title 
end  Interest  from  ihencrforwards :  and  that  the  Person  to  whom 
the  Title,  Interest,  or  Possession  of  them  shall  belong,  ajier  th§ 
Death  of  such  Woman,  immediately  after  such  Discontsnuance, 
igc.  shall  enter  into  the  same  Tenements,  and  them  shall  possiess  and 
emoy  according  to  his  l^tk  in  them.  Tlis  Clause  proves  one 
lling,  and  gives  a  Remedv  over  the  other  Branch  before,  that  is 
to  sayi  it  provea  that  the  Recovery  or  Discon^uance,  t^c.  which 
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the  first  Clause  in  the  Statute  makes  to  be  void  as  before,  shall  be 
foid  against  the  Woman,  as  well  as  against  him  that  shall  have  the 
Land  after  her  Deathi  for  if  the  Woman  should  be  barred  by  the 
Recovery  before,  then  this  second  Clause,  which  saith  die  Woman 
shall  be  barred  and  excluded  uf  her  lltle,  where  she  was  excluded 
mti  barred  by  the  Recovery  or  Discontinuance  before  were  vain  and 
sarplusage.     But  the  first  Clause  makes  the  Recovery  void  against 
ifae  Woman,    and   this  second  Clause  bars  and   excludes    the 
Woman,  not  against  the   Kecoveror,  but  against  those  who  shall 
have  the  Land  after  the  Death  of  such  Woman,    So  that  the  first 
Clause,  which  saith  that  the  Recovery  shall  be  void,  is  explained 
by  this  Clause,  as  it  is  said  before.     Now  the  Benefit  and  Remedy 
which  this  last  Clause  of  the  Statute  gives,  is  an  immediate  Entry 
to  the  Person,  to  whom  the  Title,  Sfc.  and  a  Power  to  possess  and 
enjoy  the  Lands  according  to  his  Title,  and  this  cannot  be  referred 
to  the  Heir  in  Tail,  for  he  has  not  any  Title  in  the  Life  of  the  An- 
cestor, no  more  than  the  Son  and  Heir  Apparent  of  Tenant  in  Fee* 
sinpie  has  in  the  Life  of  his  Father.    For  no  Heir  has  any  Right 
or  Tide  but  after  the  Death  of  the  Ancestor  who  has  the  Inhe- 
ritance, and  not  during  his  Life;  and  this  proves  that  the  Statute, 
which  saith  that  such  Person  shall  enjoy  the  Linds  according  to  his 
Title^  cannot  be  referred  to  the  Heir  in  Tail,  who  has  no  lltle  in 
the  Life  of  the  Ancestor,  but  it  shall  be  referred  to  those  to  whom 
it  may  reasonably  be  referred,  and  that  is,    to  those  who  have 
Title  and  Right  in  esse,  viz*  they  in  Reversion,  for  the  Statute  re- 
cites, Tenant  in  Dower ^  Tenant  for  Life^  Sfc.    And  if  any  Wo- 
■an,  who  is  Tenant  in  Dower,  or  Tenant  for  life,  according  to 
dM  Statute,  suffers  a  femt  Recovery,  then  he  in  the  Reversion 
shall  enter  presently,  and  so  shall  the  Statute  be  mtended,  for  they 
have  Title  m  the  Lafe  of  Tenant  in  Dower,  for  Life,  or  Tenant 
ia  Tail  after  Possibility,  tfc.  that  is  to  say,  they  have  the  Rever- 
sion :  and  the  Intention  of  the  Statute  cannot  be  taken  to  respect 
the  Issue  in  Tail,  who  has  no  Title  in  the  Life  of  his  Ancestor. 
And  dierefbre  the  Statute  of  6  Rich.  2.  cap,  6.  provides,  that  when 
Women  assent  to  their  Ravishers,  the  next  of  blood  of  those  Ra* 
9i$ker$,  and  of  them  that  be  ravishedy  to  whom,  &c.  shall  have 
Tiiie  immaUateljff  that  is  to  say,  after  the  Raj>e  to  enter  upon, 
fcc.  and  the  same  to  hold  in  State  of  Inheritance,   &c.    The 
Makers  of  which  Statute  well  perceived,  that  the  Issue  in  Tail  had 
no  Tidm  in  the  Life  of  his  Ancestor,  and  therefore  they  gave  him 
Title,  for  the  Statute  saith,  shall  have  Title  to  enter,  &c.    And 
if  the  Makers  of  the  Statute  of  11  //.  7.  had  intended  that  the 
Issue  in  Tail  should  enter  immediately,  they  would  have  given  him 
Tkle  by  the  like  Words  as  the  Statute  of  Rich.  £.  has  done ;  but 
tba  End  of  the  Clause,  which  saith  that  they  shall  enjoy  according 
lo  tbeir  Title,  expresses  that  their  Intention  was  not  such.    For 
wittcb  Reason  it  seems  to  me  that  the  Woman  Defendant  is  out  of 
Ae  Penalty  of  the  Statute,  and  that  the  Plaintiffii  may  not  enter, 
and  iberefore  they  shall  be  barred. 

WkUUms  on  the  contrary.    As  to  what  has  been  said,  that  the  Xssafrafer  the 
Plaintiffi  ought  to  have  shewn  certainly  how  the  Wife  of  the  Plain-  FlaiatiA. 
tiff  is  Heir  to  the  Tail,  to  this  I  say,  that  in  the  Bc^^inning  of  the 
Bit  the  Defisndaot  has  said,  that  Ce$rge  Tailbois  was  Grand- 

ffither 
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father  of  the  Wife  of  Plaintiff,  and  that  she  was  bis  Heir,  and 

then  inasmuch  as  thb  Word  Heir  m^  be  taken  ttvo  Ways^  viz* 

Heir  general  or  Heir  special,  and  the  Replication  proves  that  it  is 

[  *46  ]        more  advantageous  for  the  Wife  *  to  be  Heir  special,  for  this  Ret* 

son  it  shall  be  taken  that  slie  is  Heir  special,  for  upon  the  Sequel  of 

»H.  5  H.7.  s.       the  Matter  this  shall  be  tlie  best  for  the  Wife,  and  a  Plea  .*  wluch 

^L  ^7  r^'  L^u     ^^^  ^^^  Intendments  shall  be  taken  mopt  strongly  i^inst  him  that 

SOS  b.  Cro.C.  bO,  p'^^ds  it.    ^  As  in  Trespass  a  Release  generally  is  no  Plea,  for  it 

1  Freem.  SI 5.        may  be  deliveied  after  the  Trespass  or  before,  and  because  it  has 

H'*tif'^'M^'  67   ^^'^  Intendments  it  shall  be  ttiken  that  it  was  delivered  before  the 

Post  10.S.  so^.       Trespass,  for  this  is  the  strongest  Construction  against  him  that 

^  H.  3  H.  7.  2.  pi.  pleads  it,  in  which  Case  it  is  no  Plea.     ^  So  if  a  collateral  War* 

?^  fiQ^'n*^^**'     i^nty  is  pleaded  in  Bar,  it  is  no  Plea  in  Avoidance  of  the  Wac- 

pja.  59.  Heath's    runty  to  say  that  he  entered,  for  the  Entry  might  be  in  the  Life  of 

If  ax.  67.  the  Ancestor  or  afterwards,  and  therefore  it  shall  be  taken  most 

s^  lfi*H  R  B*^*    Mioiigly  against  him,  and  that  is,  that  the  Entry  was  after  tlie  De- 

PleadiD'^  147/^   sCent.     So  here,  inasmuch  as  ihisVford  (Heir)  has  two  Intend- 

S.  N.  C.   ^87.      ments,  the  strongest  shuiU  be  taken,  and  that  is,  Heir  special, 

T^nch.  of  Pre-      j^lso  there  is  another  Reason  why  it  is  not  ^lecessary  for  thb  J^lain- 

tiffs  to  shew  how  the  Wife  is  Heir,  and  that  is,  because  she  had 
<  Same  Diversity,  once  entered  and  was  seized.  'And  therefbi^  if  an  Execuior 
Bt^m'^ t^****^  brings  an  Acticm  of  Trespasl*  for  Goods  taken  out  of  bis  Posses- 
«ie  faits,  115.  M.  ^^on^  he  needs  not  shew  the  Testament,  because  he  was  once  pos- 
49 Ed. s. 96. pi.  19.  sessed  of  them;  but  if  he  had  never  been  possessed,  b.ut  had  de- 
43e5^3i  ?*24  '^^^"^^^  ^^  Thing,  then  he  ought  to  shew  the  Testament.  So  if 
T.  7  H.  6. 4i:  ^^  yyik  of  the  Plaintiff  here  had  brought  a  Fmrmedan  iipoa 
f  L 11.  Bro.  Mon-  the  Tail,  she  ought  to  have  shewn  how  she  was  Heir,  because 

VoEd^i!.^!  ^' P  ^^^  ^^  ^^^  ^^"  ^  ^^^  ^'  Demand,  but  here,  inasmuch  as  she 
Cjbibf.  P.  99  Ed.  ^^  o^c^  seized  by  Entry,  it  is  not  necessary  now  to  shew  how  she 
4.  t9  a.  Heath's  }s  Heir.  And  if  in  rei  verUatc  she  be  not  Heir,  then  the  Defendant 
>Iax.  14U  Port     ought  to  traverse  that  she  is  not  Heir ;  wherefore  the  Replica* 

tion  is  good  notwithstanding  this  Excepticm.  Then  as  to  the  Covin, 
•■  9  Co.  110  a.  I  say^^  is  not  necessary  to  shew  this  certainly,  *  for  Covin  is  a  s^ 
Finc**^48fHeath'»  ^^'  l^^ing  contained  in  the  Heart  of  a  Man,  which  by  Intendment 
Max.  67.  Wing,  another  Person  can  have  no  Knowledge  of,  and  then  the  Law  wiH 
Max.  reff.  151.  not  force  any  Man  to  shew  that  ^  which  it  presumes  lies  not  in  his 
^Roiiai  Finch  Knowledge.  «  And  foe  this  Reason  a  Woman  shall  have  Dower  of 
3u  9 Finch, 48.'  ^  ^^"^  Cbar^  without  shewing  the  Deed  of  Grant,  because  the 
Heath's  Max.  65.  Deed  4ocs  not  belong  10  her.  And  if  there  be  Lord  and  Tenant 
5  b."fw!Sddii  ^y  Knights-Service,  and  the  Tenant  makes,  a  Feoffment^  and  takes 
M.3H.6.  si'af  ''^ck  an  Estate  for  Life,  Remainder  to  his  Heirs,  and  dies,  the 
Per  Pastoa,  M.  Lord  shall  aver  it  to  be  by  Covin  gei»erally.  ^  Sa  a  Man  may  ju». 
P^isfra*  **  Bro  ^fx  ^"™P"8onraent  fur  Suspicion  of  Felony,  without  shewii^  any 
Monstraiis,  49.  *  Suspicion,  for  Suspicion,  like  Covin,  lies  secretly  bid  in  the  Heart 
M.  i?o  II.  7.  7  a.  of  a  Man.  '  And  in  33  H.  6.  in  Trespass,  wbere  the  Defencknl 
kt'mTiTo^'  ^*^^-  aUcdged  in  Bar  that  ha  had  bought  the  Goods  in  Market  overt  of 
Heath*8Max.iS9.  ^^^  J'  0.  the  Plaintiff  said,  that  the  said  Purchase  was  by  Covin 
Post  81.  between  the  Defendant  and  the  sMd  J.  O.  generally,  without  shew- 

he*ou*hf  to  ^I^**  ^"^  ^^^  special  Circumstance  of  Covin,  and  the  Plea  was  admitted 
tb«>9pe<iaK^uM)  &>o^'  -^^  1°  *  Procipe  quod  reddai  brought  against  the  Lord 
oflift  Si^iYtftfa;;  of  ancient  Deaiesne.   and  against  the  Tenant  of  the  Land,  tbe 

H.  P.  C.  78.  2  Hawkk  P.  C.  77.  Dalt.  Jiist.  cap.  168.  fd.  5491  S  Mod.  «19. 
'H.3SH.  6.5.   Fita.KaplioatisB|'^  Bro.  GoilaAoi^  4»  ftfatj,^  Pm<^ 

Lord 
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LhvI  diall  ahew  tbat  be  is  Lord,  and  Aat  this  Action  is  broaght 

s|iinfli  him  by  Covin  generally.    ^  But  in  Q  ^.  6.  in  a  Pracipe  i'  M.  9  H.  <.  4k 

fuod  rtddtii^  where  the  Tenant  pleaded  in  Abatement  of  the  Writ,  pi-  ^^  ^^^ 

tkat  omeA.  after  the  last  Continuance  had  arraigned  an  Assize  l^'^^f^^ 

i|itQSt  him,  and  recovyed  by  Action  tried,  tliat  is  to  say,  by  Ver*  T.  Kaym.^i.* 

did,  and  the  Demaiidaot  sud  that  this  Assize  was  brought  by  Co-  Post.  ^5. 

via  between  ibe  said  A.  and  the  Tenant,  to  the  Intent  to  abate 

Ub  Writ,  there  it  is  granted  by  tbe  whole  Coiirt  that  this  is  no  Plea 

witfamu  shewing  Cause  of  Covin ;  and  1  wiU  agree  the  Law  to  be 

so,  and  die  BeasoQ  is,  because  the  Title  was  tried  fa^  Verdict  of 

12  Men,  and  his  sayii^  that  it  was  by  Covin  shall  not  be  intended 

tnie  against  the  Verdict.    But  here  the  Recovery-  was  by  mini 

dedire^  in  which  Case  there  is  no  Trial,  but  the  nieiU  dedirt  of  the 

Deteodaat  was  tbe  Cause  of  the  Judgment,  aad  therefore  in  this 

Case,  and  where  the   Elecovery  is  by  Default,  a  M 90  shall  aver 

that  it  was  by  Covin  generally ;  and  so  is  the  Diversity.    Aivl  aa  to 

what  haa  beep  said,  that  £secution  of  the  Recovary  ought  to  bo 

shewn ;  Sir,  this  is  not  necessary,  for  the  Statute,  speaks  only  of  a 

Becovery,  and  it  is  a  Recovery  without  Eaecution.    And  therefore 

if  a  Fine  be  levied  of  the  Reversion,  it  is  a  Record  befofe  Auom* 

men!  is  had  upon  it ;  for  CUtid  juris  clamaif  %adper  qua  servkim 

iawe  out  of  a  Record.    And  the  Habere  facias  seiziifam  recites^ 

Cam  A*  rtcuperaterit  seizinam  suantt  &c.    So  that  this  proves 

diat  it  la  a  Recovery  without  Execution ;  wherefore  this  Exception 

is  of  no  Weiaht.    And  as  to  the  principal  Point,  it  seems  to  me 

to  be  within  me  Woids  of  the  Statute,  for  tbe  Woman  Defendant 

had  a  Dae  in  Tail  of  tbe  Appointment  of  her  Husband^  and  tbe 

Husband  first  made  tbe  Use,  which  making  was  the -Purchase 

of  the  Husband.    And  tliea  when  tbe  Statute  of  27  H*  B.  exe* 

cated  the  Possession,  this  was.  in  the  same  Manner  as  the  Use  was, 

and  sa  within  the  Statute.    And  although  it  were  not  within  the 

Words  of  die  Statut^,  yet  it  shnll  be  within  the  Equity  of  the 

Statute,  notwithatandihg  what  has  been  said  to  the  contrary  the 

other  Day,  that  the  Statute  is  penal,  apd  shall  not  be  extended  by 

Eouity.     And  be  put  many  Cases  upon  the  Equity  of  Statutes, 

and  said  it  was  no  sure  Ground  ^  that  a  penal  Statute  should  not  1  See  past  4Ga. 

be  tatceo  by  Equity,  for  in  many  Cases  we  see  it  otherwise.     And 

also  he  said,  that  by  the  Enti^  the  Wife  of  the  Plaintiff  shall  be 

seixed  as  if  the  Tenant  in  Tail  had  been  dead,  and  that  is,  in 

Tail ;  and  for  these  Reasons  he  held  that  the  Plaintiffs  should  i«- 

eover. 

Saunders  and  Harris  argued  the  next  Day  to  the  contrary.  But  ^  ^"^^  ^'^  <^ 
Icjmelate^  for  <S*aKii«brs  had  begun  his  Argument  before  I  came,  ^^*^i^<^^ 
and  i  was  disturbed  in  my  Place,  so  that  I  could  not  very  well 
report  all  Chat  was  said  that  Day,  but  Saunders  first  commenced 
hia  Aiguiuent  upon  the  Equity  of  the  Sutute,  as  1  beard.  And 
after  my  coming  he  said  that  the  Statute  here  was  penal,  inasmuch 
as  it  infers  a  Penalty  upon  them  who  had  the  Estate  before,  and 
fses  in  Deatniction  of  the  Estates  before  made,  and  takes  away 
ihdur  Power  who  had  the  same,  Estates,  and  abridges  and  punishea 
theai|  for  which  Reason  the  Statute  shall  not,  by  tbe  Rules  of  the 
Common  Law,  be  taken  by  Equity.  And  therefore  tlie  Statute  of 
Waiminsitr  £.  cap.  40.  sajfs,  kVkers  anjf  doth  alien  the  Right  (f 

«  Ais 
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his  Wife,  it  is  agreed  thai  from  henceforth  the  Smt  of  the  Woman  &lr 
her  Heir,  after  the  Death  of  her  Husband^  shall  tiot  be  delaued  bv  the 
Nonage  of  the  Heir  that  ought  to  warrantise,  but  fei  the  Purcnasor 
|[  *  47  ]  *  tarry,  who  ought  not  to  have  been  ignorant  thai  he  bought  the 
Right  of  another,  untit  the  Jlge  of  his  ffarrantor,  to  have  hk 
Warranty:  So  that  the  Statute  restrains  the  Common  Law,  ami 
•M.  la  Ed.  4. 16.  aaith.  Let  the  Purchasor  tarry.    *  Yet  it  is  adjadged  in  is  Ed*  4. 

Tm.b.  Wro.Age4S.  that  if  he,  who  is  the  Purchasor,  makes  a  Feoffinent  over,  thia 
^^'^'l^^  Feoffee  shall  Touch,  because  a  penal  Statute  made  agmnst  one 

4Sft»   4  Go.  50.  a.  Person  shall  not  extend  to  others.   .  And  therefore  the  Statute  of 

32  H.  8.  cap.  33.  ordains,  **  That  the  dying^seized  of  a  Disseizor 
**  shall  not  take  away  the  Entry  of  him  Aat  at  the  Time  of  sudi 
''  Descent  had  good  and  lawful  Title  of  Entry,  8^.  except  such 
'*  Disseiasor  have  had  peaceable  Possession  before  for  five  Y^ars.^ 

^8.  P«  Co.  Litt.    ^  Yet  if  an  Abator  die  seized  within  the  five  Years,  this  Descent 

*^*  **  shall  take  away  the  Entry  of  him  that  hath  Right,  for  he  is  out  of 

tfie  Words  of  the  Statute,  and  it  riiall  not  be  extended  by  Equity 
inasmuch  as  the  Statute  is  penal,  and  the  Words  extend  but  to  one 

*8.  P,  Co.  Utt.    Person,  that  is  to  say,  a  Disseizor.    *  And  so  if  Tenant  fw  Lifle 


is  disseized,  and  the  Disseizor  dies  within  the  five  Years,  and  the 
Tenant  for  life  dies,  he  in  the  Reversion  or  Remamder  may  not 
enter,  for  he  was  not  a  Disseizor  to  them,*  but  to  the  Tenant  for 
life,  and  also  at  the  Time  of  such  Descent  they  had  no  Title  of 
Entry,  but  the  Tenant  for  life  had,  and  therefore  they  are  out  of 
the  Words  of  the  Statute,  and  so  out  of  the  Equity  of  it.    And 
thus  we  see  where  a  Statute,  which  is  penal,  and  abridges  the 
liberty  or  Benefit  given  by  the  Common  Law,  is  made  against 
one  particular  Person,  it  shall  not  extend  to  others.     Let  us  thenr 
consider  our  own  Case.    And  I  apprehend  it  cannot  be  denied  but 
that  our  Statute  is  penal  for  the  Cfause  before  given,  and  that  the 
Woman  here  is  out  of  the  Words  of  the  Statute ;  and  therefore  I 
will  examine  the  Statute.    And  the  Statute  has  three  Brancbea 
concerning  the  Estates  of  Women  who  are  within  the  Purview 
thereof;  the  first  is  of  Women,  who  have  any  of  the  Estates  re- 
cited  in  the  Statute,  of  Land  of  the  Inheritance  or  Purchase  of 
the  Husband,  and  here  the  Woman  Defendant  is  not  proved  to 
have  an  Estate  of  such  Land,  for  it  is  shewn  in  the  Beginning  of 
the  Replication,  that  George  Tailbois  was  seized  of,  S^c.   in  bis 
Demesne  as  of  Fee,  and  being  so  seized  made  a  Feoffment,  ut 
eupra,  6^c.     And  it  is  not  shewn  how  he  was  seized,   viz.    by 
Purchase  or  Inheritance.     And  the  Words  (Inheritance) '  and 
«  Gmlrt.  Litt       (Purchase)  have  two  different  Meanings,  ^  for  thb  Word  (Inherit'- 
«M  ^^^.Ltttl  ^''^O  has  respect  only  to  such  Land  to  which  a  Man  comes  by 
16.  a.   T.  49  Ed.  Descent :     As  it  is  well  proved  by  a  Case  in  7  *  if .  4.  for  there  % 
9.  St.  a.   Sed       iWoman  brought  a  Cm  invito,  and  the  Writ  was,  qtutm  clamat 
10HV9.  p^i*.  ^^^j^  ^  hareditatem  suam,  and  it  was  shewn  that  the  Woman 
HaieonF.'NiB.    came  to  the  Land  by  Purchase  of  the  Feoflment  of  such  an  one, 
X93.  C.  and  for  this  Cause  Exception  M'as  taken  to  the  Writ,  and  it  was 

pU^f 8.  ^FU«.**  the  Opinion  of  all  the  Justices  that  the  Writ  should 'abate,  be- 
Biief  Wi.  Bro«  cause  a  Purchase  may  not  be  adjudged  an  Inheritance  by  common 
Cui  in  viu  5.       Intent.    So  that  this  Word  (Inheritance)  is  to  be  intended  a  Pos* 

Faux  latin  19. 
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'Per  Hale  on  F.  N.  B.  193.  c  it  is  not  abateable  for  this  Canse,  thoogh  kurtdUtm  is  ^roperlj  in* 
tended  by  Dcsccat  aad  aot  by  ParaiMse.  « 

tessiao 
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Rsioa  of  Lands  or  Teneonciits,  to  which  m  Man   comes  by 
Descent  onlv^  and  this  Word  (Purckate)  is  intended  ^  a  Posses*  'Litt.  itu 
noQ  of  Ijums,  to  which  a  Man  conies  by  Purchase,  or  by  Gift 
widioat  Reconpence.    And  therefore  a  Purchase  is  always  ii]« 
leaded  by^  Title,  and  this  Definidon  stands  wiUi  Brkton,  and  ^Co.  Litts.  K 
UalHon,  also.    So  that  InkerUance  and  Purchase  are  two  differ-  ^^*  ^' 
cat llungs*    'And  wreeable  hereunto  the  Statute  of  1  H.  5.  cap.  •  Co.  Utt ts.  k, 
3.  of  Foiger  of  fiilse  JDeeds,  speaks  in  the  Preamble  of  those  who 
have  Lands  or  Tenements  by  Purchase,  or  h^  Descent  of  Inherit* 
anoe,  Sfc.     Which  Statute  being  in  the  DisinnctiTe  proves  that 
dwre  k  a  Difference  between  the  Words.     Wherefore,  as  I  said, 
aa  laheritanoe  b  intended  Land  by  Descent,  and  a  Purchase  is  in* 
tended  Land  by  Gift  or  Pkuvhase,  and  so  by  Title,  for  if  one  has 
Lnd  by  Dissazin,  this  is  no  Purchase,  for  a  Purchase  is  by 
Title,  and  Disseizin  is  without  Title.    And  therefore  where  it  is 
shewn  in  Che  Beginnii^  of  the  Replication,  that  George  TailboU 
was  seiaed  in  Fe^  this  may  be  by  Descend  by  Purcluise,  or  by 
Disamhiy  and  if  it  be  by  Disseizin^  it  ti  out  of  the  Intent  of  the 
Slatule,  for  the  Makers  of  the  Statute  would  never  have  made 
Frotisioa  for  a  Recovery  by  Covin  agunst  a  Woman,  who  had 
Land  of  the  Assniance  of  ber  Husband  by  Disseizin :  So  that 
the  Plaintifi  ought  to  have  shewn  how  the  Husbaud  came  to  the 
Foaaession,  if  they  would  have  proved  the  Woman  to  be  within 
&e  first  Branch,  for  the  Manner  of  hb  coming  to  the  Land  is 
iMuaUe ;  and  for  this  Cause  the  Woman  is  not  shewn  to  be  within 
the  first  Branch.    And  also,  as  it  hath  been  said,  the  W^oman 
eoghtto  have  Manors,  Lands,  Tenements,  or  Hereditaments  to 
her  own  Use,  4rc.  so  that  she  ought  to  have  an  Estate  in  the  Thing 
oat  of  which  the  Use  issues,  which  she  had  not  here,  and  there- 
fiwe  she  is  not  such  a  Caiuyaue  trse,  of  which  the  Statute  speaks; 
aad  therefore  for  bodi  these  Reuons  she  b  out  of  the  first  Branch. 
And  aa  to  the  second  Branch,  the  Woman  does  not  claim  any 
Thing  of  any  Ancestor  of  her  Husband.    And  as  to  the  third 
Branch,  die  Woman  Defendant  here  is  out  of  it,  for  she  does  not 
dsim  any  Thing  of  any  one  seized  to  the  Use  of  the  Husband,  or 
of  any  of  his  Ancestors,  for  the  Feoffees  were  not  Feoffees  to  use 
before  die  Use  appointed  to  him ;  and  she  does  not  claim  the  Use 
from  the  Feoffees,  but  from  the  Husband,  and  the  Statute  of  27 
H.  8.  does  not  put  the  Thing  in  any  other  Degree  than  it  was  be- 
ferethe  Statute,  so  that  she  does  not  claim  from  the  Feoffees  to 
&e  Use  of  the  Husband.    And  therefore  the  Law  is  as  it  was  put 
by  my  Brother  Cookf  viz.  if  the  Husband  makes  a  Feoffment 
■pon  Condition  to  make  an  Estate  Tail  to  him  and  to  his  Wife, 
which  is  done  accordingly,  this  is  out  of  the  Statute,  for  the  Feof- 
fees were  not  Feoffees  to  the  Use  of  the  Husband.    But  if  the 
VeoAnent  had  been  to  the  Use  of  the  Husband,  and  upon  Con- 
<Etion  til  sMprOt  and  the  JFeoffioes  had  made  an  Estate  lail  to  the 
Husband  and  Wife,  this  is  within  the  Statute,  for  at  the  Time  of 
the  Estate  made  th^  were  Feofiees  to  the  Use  of  the  Husband, 
wid  so  within  the  Letter  of  the  Statute.    And  so  likewise  the 
Csse  pat  of  the  Escheat  is  good  Law.    From  whence  it  appears 
clearly,  tbnt  the  Woman  here  is  out  of  the  Words  of  the  Statute. 
And  then  innsaiudi  as  the  Statute  eatends  in  Words  to  Womei^ 

who^ 
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who  have  £itateB  esprenied  in  the  Stetute,  am)  the  Woman  here  ia 

not  such  a  Woman^  ntr  hath  any  sach  Eatate,  it  followa  that  tUa 

Statute  being  fii^nal  shall  not  ba  extended  by  S^oity  <o  ^Som 

[  '^^  48  J       •  Woman  here  being  a  Stranger,  and  out  of  the  Wordi  dt  die  St»* 

tute,'  no  more  than  in  the  CMea-  fiiat  put  bf  me,  vhere  a  penal 
Statute  made  against  a  particiilar  Person  shall  not  be  extended  by 
Eqaity  to  others.    And  farther,  althougi^  the  Woman  Defendant 
had  been  within  the  Words  or  Equity  of  the  Statute,  yet  the 
•  Plaintiffs  cannot  enter  during  her  life.    And  this  I  fenture  to  as*    ' 
serf  upon  the  Strength  of  the  three  Branches  of  the  Statute  which 
concern  the  Entry,    llie  first  Branch  says,  '^  That  the  Recisfery    ' 
^'  shall  be  Toid,  and  that  the  Person,  to  whom,  i^.  shall  enter,    ' 
^  as  if  no  such  Recof ery  had  been  had*    And  if  no  soeh  Reco*    \ 
very  had  been  had,  then  the  Heir  could  not  have  entered  in  the    ' 
Life  of  the  Mother,  no  more  can  she  now.    The  second  Clause    * 
provides,  ''  That  if  the  Woman  be,  h^c.  that  then  she  shall  be    ' 
^  excluded,  ^c.  and  that  the  Person  who,  ^c.  shall  enter,  and    ' 
^  shall  enjoy  the  Tenements  according  to  his  or  their  Title  :^    ' 
And  the  issue  in  Tail  has  no  Title  in  the  Life  of  bis  Mother,  and    < 
therefore  he  cannot  be  iniended  thereby.    And  the  Statute  of  UteA.     ^ 
makes  a  DMnwice,  as  before  is  well  said.    The  third  Branch  of    > 
the  Statute,  which  is  the  last  Proetso,  ordains,  ^  That  it  diall  be     ' 
^*  lawful  for  every  afuoh  Woman  being  sole  or  married,  after  th^ 
^'  Deadi  of  her  first  Husband  to  give,  alien,  or  make  DiscoDtimi- 
''  ance  of  any  such  Lands  for  Term  of  her  Ufa  only,  after  die- 
''  Course  and  Use  of  the  Common  Law  before  the  msSting  of  the 
**  said  Act.**    And  then  inasmuch  as  the  Statute  saith,   that  it 
shall  be  lawfid  for  every  such  Woman,  ^€.  tbb  shall  be  intended 
a  Woman  vrho  hath  safiered  such  Recovery.    And  therefore  it  ap- 
pears to  be  the  Intent  of  the  Statute  to  make  the  Recovery  void 
against  the  Woman,  and  that  she  shall  have  Power  during  her  Lift 
to  diseontimie,  ttm  durtiip  her  Life  the  Heir  may  not  enter  by 
Force  of  such  Recovery.     So  that  it  seems  by  the  said  three 
Branches  that  the  Plaintiffs  cannot  enter  during  the  Life  of  the 
Defendant  being  Tenant  in  Tail.     And  as  to  the  Covin,  it  seems 
to  me  that  it  is  not  welt  averred,  for  by  the  Replicotion  the  Revo* 
very  is  shewn,  and  the  Title  thereof;  and  then  the  PlaintfflEi  have 
not  destroyed  the  Title,  but  have  fully  confessed  it,  for  when  a 
Thing  is  shewn,  and  is  not  afterwards  traversed,  nor  averred  spe* 
cially  to  the  contrary,  it  shall  be  taken  to  be  confessed.     So  is  it 
here ;  and  the  Protestation  is  not  material,  for  when  it  is  oontnny 
to  a  Thing  confessed  by  Implication,  or  by  express  Words,  it  is  to 
no  Purpose.    And  therefore  the  Title  shewn  is  not  destroyed,  hot 
confessed,  inasmuch  as  it  is  not  traversed,  nor  confessed  and  avoid- 
ed.   And  then  the  Covin  is  repugnant  to  the  Coofessioii,  for  Covin 
•  M.  15  Ed.  4. 4.    and  good  Title  are  merely  contrary.     *  And  this  is  proved  by  the 
Bro.  CoUuMon|o.  gaid  Case  in  1 5  Ed.  4.  where  in  Dower  die  Tenant  shewed  that  he 
C(ioJ^8Co.i32.fa^  1^^^  disseized  one  A.  long  before  the  Writ  purchased,  who  had  en- 
Vin.  Abr.  tit.       tered  pending  the  Writ,  Judgment  of  the  Writ,  and  the  Demand- 
Covin.  B.  pi.  1.    ||„(  ^ij  Ihut  ^,  entered  by  Covin  to  abate  his  Writ,  and  there  by 
m  n^tt.  ^1^^  Opinion  of  the  whole  Court  the  Plea  is  not  gdod,  for  inas- 

much as  the  Demandant  had  not  denied  the  Tide  of  A.  he  could 
not  have  the  general  Averment  of  Covin,  for  it  is  repugnant  to  the 

Thincr 
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Tling  confessed.    And  so  if^a  Man  marry  a  Woman  Discontiniiee 
in  Tail^  and  afterwards  in  a  Formedon  he  and  the  Woman  confess 
the  AcUoQ^  if  the  llUe  of  the  Formedon  is  shewn,  and  the  Con- 
fession, it  cannot  be  averred  that  he  married  the  Woman^  or  suf-. 
fered  the  Recovery  by  *  Covin,  for  there  can  be  no  Covin  if  the 
Title  was  good,  and  if  no  Wrong  is  in  hun  that  j^  the  Title. 
''And  in  19  //•  8.  where  one  disseizes  the  Discontinuee  of  Tenant  t>T.i9H.8.  is.  b. 
in  Tail^  and  enfeoffs  the  Issue  in  Tail  within  Age,  he  shall  be  re-  ^^^'  Hemitter  i. 
mitted,  and  by  the  better  Opinion  the  Disseisin  by  the  Disseizor  pZnnf!^!ed6. 
averred  without  making  the  Issue  privy  may  not  hinder  the  Remit-  Justices  contr.  £t 
ter,  inasmuch  as  the  Title  is  not  denied.     Whenever  therefore  the  ^i<lc  contra  s  Co. 
Tide  is  confessed.   Covin  cannot  be  generally  averred,   without  pj'gg  ^ne^^*' 
shewing  a  special  Wrong  done  in  bim  that  has  the  Title;  and  here  Post  51.  a.    Vin! 
no  Wrong  is  shewn  to  be  done,  but  a  nient  dedire  by  Covin  and  ^^^'  ^^'  Kemit- 
CuDfes:»ioo,  whereas  nient  dedire  is  not  bad,  if  the  Title  is  good:  ^^^'  ^^'^^ 
For  if  the  Title  is  not  good,  the  Party  is  not  driven  by  Law  to 
inaiiitain  it,  and  to  stand  in  Defence  of  it,  for  that  would  be  con- 
trary to  good  Conscience,  quid  a  vero  non  declinabit  Justus.    And 
dierefore  Confession  of  an  Action,  or  nient  dedire  is  not  ill,  if  the 
Tide  be  good.     And  then  ^hen  the  Title  is  confessed  to  be  good, 
and  ihe  nient  dedire  is  averred  to  be  by  Covin,  and  to  be  bad,  this 
is  meerly  reptignant  to  -  the  Title  which  is  confessed  to  be  good, 
fittt  he  that  will  be  aided  by  Covin  ought  to  destroy  the  Title,  or 
else  to  confess  the  Title,  aud  shew  a  Wrong  done  afterwards  in 
coming  to  it.     ^  And  therefore  if  a  Tenant  for  Years  would  be  <^  M.  14  H.  8. 4. 
received  to  defend  his  Term  by  the  Statute  of  Gloucester y  cap.  11.  P'*  .*•    Bro.  Col- 
it  is  not  sufficient  to  shew  diat  the  Suit  was  brought  b^  Covin,  but  fi6r^derecoy^4B/* 
he  ought  to  shew  how  the  Title  is  not  good ;  as  if  it  be  in  a  Writ  Rcceit  67.  P. 
of  Entry  $ur  disteizin,  he  ought  to  traverse  the  Disseizin,  as  in  y-^^^'  *?'  ^'  ^ 
many  Books  it  is  adjudged ;  or  if  he  confess  the  Title  to  be  good,     '   '    ^^^'    ^    * 
then  he  ought  to  make  him  that  has  the  Title  privy.     *^  As  in  41  <i4i  Ass.  pi.  28. 
Jn.  where  it  was  found  by  Office,  that  one  F.  who  had  good  ^**2«  Fanxifier  de 
Cause  of  Action  of  ad  terminum  qui  prtcteriit  against  an  Infsint  by  4jK°coilu8ion  31. 
Descent,  caused  one  H.  to  disseize  the  Heir  by  Covin,  against  Remitter  46. 
whom  he  recovered  by  his  Writ  of  Entry  ad  terminum  qui  prate^ 
riitf  there  upon  this  Office  found  the  King,  of  whom  the  Land 
wu  held,  had  Restitution  of  the  Land  during  the  Nonage  of  the 
ileir,  notwithstanding  the  Plea  and  Averment  of  F.  in  Mainte- 
t     nance  of  his  Title.     *  So  that  although  the  I'itle  be  good,  yet  if  « M.  18  H.  8.  5.  b. 

t    Covin  is  practised  by  liim  diat  has  the  Title  in  coming  to  it,  he  ^  ^'**-  P^.J^*, 
filiall  not  be  remitted;  and  this  ought  to  be  shewn  by  him  that  rerov.  43.^' 
I    ^all  take  Benefit  by  it,  or  otherwise  be  made  to  appear.     ^  Aud  in  f  uo  A$s,  pi.  14. 
20  Jss.  in  Assize  by  an  Abbot  it  was  found  for  him,  and  that  there  J^'^^^Y^.f*''?'  ^*: 
>i>a  no  Collusion.     Aud  it  was  prayed  by  the  King's  Serjeant  to  j^ures  i^. 
enquire  if  the  Abbot  had  released,  the  Assize  said  that  the  Abbot 
vidjout  his  Convent,  by  Duress  done  to  the  Abbot  by  taking  his 
Utile,  had  released  all  his  Right  to  one  A.  named  in  the  Writ 
Purveyor  to  the   King,  and  it  was  enquired  whether  it  was  by 
I    Duress  of  Imprisonment,  and  the  Assize  said  tliat  it  was  not,  and 
I    iWre  it  is  held,  that  although  the  Release  be  found,  which  prima 
f^e  imports  Covin^  yet  the  King  shall  not  have  the  Land  during 
^  Lfe  of  the  Abbot,  because  the  special  Matter  *  there  was  and        [  *  49  ] 
^t  to  be  found,  which  proves  the  Release  void,  and  so  no  Col- 

H  lusion. 
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•  M.9H.4.6*       Itision.    *  And  i o  ki  9  ff .  4.  the  King  may  not  Imve  Benefit  of 

S^cShTiwn    *  Colkwion  found  generally  upon  the  Stetute  of  Marlbfidge,  cap.  6. 

16. 43.  without  the  special  Cause  thereof;  for  which  Reason  I  say,  that  if 

the  King  shall  not  take  Advantage  of  Collusion  generally  found 
without  the  special  Cause  shewn,  a  tnuUofortiore  a  common  Per* 
son  AM  not  take  Advantage  of  it,  especially  where  the  Title  is 
confessed  to  be  good ;  and  for  these  Causes  it  seems  to  me  that  the 
Covin  is  not  here  well  averred  without  the  special  Cause  shewn. 
And  he  argued  further,  that  Execution  of  the  Recovery  ought  to 
be  shewn,  for  if  the  Tenant  in  Tail  "die  before  Execution,  the 
Issue  in  T«l  shall  falsify  this  Recovery,  for  without  Execution  it 
is  no  Discontmuance,  and  therefore  Execution  ought  to  be  shewn. 
And  he  argued  also,  tlutt  it  ought  to  be  shewn  how  the  Wife  of  the 
Plaintiff  was  Heir  to  the  Tail>  and  that  she  could  not  be  seized  in 
Tail,  and  that  the  Statute  here  ought  to  be  pleaded  certainly,  and 
that  the  Place  of  the  making  of  it  ought  to  be  shewn ;  and  for 
these  Causes  he  held  the  Replication-  ill,  and  that  the  Plaintiffii 
should  be  barred. 

On  the  same  Side.       Harm  argued  to  the  same  Purpose^  and  be  also  tx>ok  the  Law 

to  be  that  there  could  not  be  Covin  where  the  Title  is  good,  ex- 
cept a  Wrong  is  done  by  him  that  has  the  Title,  and  this  ought  to 
be  shewn ;  for  here  inasmuch  as  the  Title  is  confessed  to  be  good, 
in  that  it  is  not  traversed,  nor  confessed  and  avoided,  this  Reco- 
very may  not  be  averred  to  be  by  Covin,  for  such  Averment  is  re* 
pennant  in  itself,  and  it  is  inconsistent  to  say  that  he  did  Right 
by  CoviU)  for  if  Right  is  done  and  no  Wrong,  then  there  is  no 
Covin,  for  Covin  is  always  taken  in  malam  partem ;  and  then  if  the 
Title  be  good,  (as  the  Plaintiffs  have  here  confessed  it  is)  the  nieni 
dedire  is  well  done,  for  if  the  Woman  Defendant  should  stand  in 
De^ce  against  a  good  Title,  she  would  act  contrary  to  good 
Conscience,  and  for  this  Reason  the  Averment  of  Covin  is  repug* 
nant  to  the  former  Confession.  And  the  Statute  was  never  in- 
tended to  punish  or  defeat  all  Recoveries  by  Reddition,  or  nient 
dedire,  but  only  all  such  Recoveries  as  are  upon  a  feint  l^tle. 
And  a  Recovery  upon  good  Title,  where  no  Wrong  is  done,  is 
out  of  fhe  Danger  of  the  Statute,  and  here  the  Title  is  confessed 
to  be  good,  and  then  the  Confession  is  no  Wrong,  and  without 
Wrong  there  can  be  no  Covin,  ergo  the  Covin  is  repugnant ;  and 
because  the  Title  is  not  defaced  in  any  certain  Point,  the  Aver- 
ment of  Covin  is  not  good.  And  as  to  the  Statute,  he  took  the 
Case  here  to  be  out  of  the  Words  of  it  for  the  Keasons  before 
shewn ;  and  as  to  the  second  Clause  of  the  Statute  touching  the 
Entry  upon  the  Woman  being  sole  at  the  Time  of  such  Recovery, 
which  saith  "  That  the  Woman  shall  be  barred  and  excluded  of 
'*her  Title  and  Interest  in  the  same  Lands,"  whereas  the  Reco- 
very before  barred  and  excluded  the  Woman,  he  took  it  that  the 
Words  were  not  put  there  in  vain.  And  the  Intent  of  these  Words 
(as  it  seemed  to  him)  is  thus,  viz.  before  the  Statute  Women  would 
have  suffered  feint  Recoveries  to  the  Use  of  themselves  for  their 
Lives,  and  after  to  the  Use  of  other  Strangers,  and  whereas  they 
should  have  had  the  Use  before,  now  the  Statute  has  taken  away 
the  Use,  and  excluded  and  bars  their  Title  and  Interest,  viz.  the 
Use  which  they  should  have  had,  and  so  iuilicts  a  Penalty  upon  them, 

but 
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but  does  not  give  any  Entry  to  the  Heir  in  the  life  of  the  Tenant 
in  Tail ;  for  the  first  Clause  is,  '^  That  they  shall  enjoy  the  Tene- 
"  iiients  in  the  same  Manner  and  Form  as  they  sihould  have  done 
"  if  no  such  Discontimiance,  Warranty,  or  Recovery  had  been 
^'  had  Of  made."  And  if  no  such  Recovery  had  been  had,  then  the 
Heir  should  not  have  entered  upon  the  Tenant  in  Tail  until  after 
his  Death,  no  more  shall  he  now.  And  the  second  Clause  is  ui 
"  svyvGy  and  that  they  to  whom,  ^c.  shall  enter,  and  enjoy  accord- 
"  ing  to  his  or  their  Titles  therein,  and  the  Title  of  the  Heir  is  not 
uDttI  after  the  Death  of  the  Ancestor,  and  not  before ;  and  so  is 
it  in  the  Case  here.  And  according  to  this  Exposition,  the  said 
Words,  viz.  **  That  the  Woman  shall  be  barred  and  excluded," 
and  the  other  Words  also  may  stand  together.  And  in  this 
Sense  he  took  the  Statute.  And,  note,  he  argued  to  the  same 
Effect  viith  the  others  before  him  as  to  all  the  rest  of  the  Points 
ihat  were  moved. 

At  another  Day  MoUneux,  Justice,  argued.   It  seems  to  me  that  itfoHneiur,  J. 
the  Plaintiffs  shall  recover.     First,  as  to  the  Covin,  It  seems  to 
me  that  the  Plaintiffs  need  not  shew  special  Cause  thereof;  for 
there  is  a  Diversity  between  Covin  apparent,   and  Covin  not  appa- 
rent^ for  to  aver  tliat  which  is  **  apparent  is  vain,  as  to  aver  specially  ^  Kelw.  9.  pi.  f . 
diat  a  Horse  I  have  bought,  which  has  no 'Eyes,  is  blind,  is  in  ^JjJJ*^-^^. 
vain  because  it  is  apparent.     ^  And  when  the  Tenant  infeoffs  his  sCo!  ue  i>.  9C0. 
Son  within  Age  by  Collusion,  the  Lord  shall  seize  him   for  his  54  b.  11  Co.  95  a. 
Ward,  and  shall  not  be  forced  to  shew  this  Collusion  specially.  S?'J^^**i^^<op 

A      t         •  ...  .       ^        ,  .1       /-^    II      •  •    11        1  •'10  Mod.  130.  oVx» 

And  so  here  it  is^m  vain  to  shew  the  Collusion  specially,  because  Ld.  Raym.  is. 
k  is  apparent,  for  the  Woman  Defendant,    when  she   was   im-  Heath's  Max.  3T. 
pleaded,  came  at   the  first  Day,  and  therefore  was  not  amerced,  ^' j|'  p^*^/ *' 
and  also  she  was  not  essois^ned,  nor  had  the  View,  and  she  lost  p^  MounUigMil 
her  other  Advantages,  which  the  Law  gave  her,  by  which   Act  C.  J. 
there  appears  a  voluntary  Assent  in  her,  and  Covin  apparent :  and  cLSwi^^ 
then  to  aver  that  specially,  \^  hich  appears  by  the  Record,  is  in 
vain.     **  And   the  Statute  of  Westminster  2.  cap,  4.  recites  that  «*  2  lost  349. 
the  Law  was,  that  if  the  Husband  would  confess  an  Action,  the 
Wife  should  have  Dower  by  the  Common  Law,  for  it  is  intended 
by  the  Law  to  be  Covin  apparent :  But  if  the  Recovery  had  been 
by  Default,  it  was  doubtful.     *  But  here  if  the  Action  had  been  •M.9H.  6. 41. 
tried  bv  Verdict  of  12  Men,  then  the  Cause  of  Covin  ought  to  be  P*-  ^8.  FitE. 
ihewn;  for  the  Law  gives  Credit  to  the  Verdict.     '  And  therefore  J.^x^Rat^KTfi 
I      if  a  Man   brings  an  Attaint  he  shall  not  have  a  Supersedeas^  for  Ante46.W8t  55. 
the  I^w  presumes  the  Verdict  to  be  true  till  the  contrary  is  tried  ^Same  Diveraitv 
which  proves  what  Credit  the  Law  gives  to  the  Verdict  of  12  s/Fif^.'sii^'r^- 
Men :  But  upon  Error  in  faint,   or  in  the  Record,  the  Party  shall  d'eas  e.Bro.  24. 
have  a  Siipei'sedeaSy  for  the  Law  judges  indifferently  of  the  Truth  Attaint,  u^.  B. 
or  Falsehood  thereof,  and  therefore  the  Party  shall  have  a  Super-  Rii? R^pf fa.  SJ6* 
tedeas,  but  not  upon  Attaint  for  the  Cause  aforesaid,    viz.  for  the  1  Finch.  327. 
Credit  •'iven  to  the  Verdict.     And  so  Covin,  which  is  averred  in  « Finch.  479.  Vin. 
Avoidance  of  a  Trial   by  Verdict,  ought  to  be  shewn  certainly.  .^^|*J^]^^;  ^"P^*^**- 
And  the  Averment  of  Covin  generally  is  good  for  another  Reason^ 
viz,  because  the  Statute  speaks  •  generally  of  Recoveries  by  Covin.  ,  ^  j^^i  j^^  ^g^ 
As  the  Statute  of  4  H,  7.  cap,  20.  saiih,  that  if  any  Recovery  be  Post  50. 
pleaded  in  Bar  against  tlie  rldintiff  in  an  Action  popular,  the 
Plaintiff  may  ater  that  the  said  Recovery  was  by  Covin ;   and 

H  2  there 
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there  by  the  Generality  of  the  Statute  the  Party  may  aver  the 
Covin    generally,   so  here.      And,    Sir,  the  Statute  here,  being 
{     50  J        general,   prohibits  Covin  in  Recoveries  upon  good  *  Titles  as  well 
as  upon  false  or  feigned  Titles,  for   the  Statute  b   general,  and 
then  it  follows  diat  the  Covin  generally  shewn  is  good,  without 
falsifying  the  Title.      And  as  to  the  other   Exception,  viz.  the 
Entry  upon  the  Recovery,  this  is  not  necessary  to  be  shewn,  be- 
cause the  Statute  speaks  of  the  Recovery  only,  and  it  is  a  Reco* 
very  without  Execution,    and    the   Statute  intended   Recoveries 
without  Execution,  as  it  is  proved   by  a  Proviso  in  the  Statute, 
which  saith,  **  That  the  said  Statute  shall  not  extend  to  any  Re* 
"  coveries  to   be  had,  except  where  such  Women  were  then  alive, 
"  and  then  took  the  Issues  and  Profits  of  the  said  Lauds,  or  some 
*'  other  to   their  Use,  ^c."  and  if  tliey  then  took  the  Profits,  it 
follows  that  Execution  was  not  had,  and  so  the  Statute  extends  to 
such  Recoveries  before  Execution.   And  as  to  the  other  Exception 
which  was  takeu»  viz.  because  it  was  not  alledged  how  the  Wife 
of  the  Plaintiff  was  the  Person  who,  8^c.  Sir,  as  to  this,  it  is  not 
at  all  necessary,  for  that  the  Statute,    being  gene|ial,  gives  the 
Averment  generally ;  and  besides  inasmuch  as  she  has  alledged  that 
she  herself  was  the  Person  to  whom  the  Interest  and  Title  after  the 
-  Death  of  the  Woman  Defendant    belongs,   and    the  Defendant 
has  demurred   upon  it,    although  the  Replication    in  this  Point 
were  vicious  before,  yet  the  Demurrer  has  made  it  good,  for  a 
*  ^H*i^°R  ^v  ^*^  Demurrer  is  a  Confession  *  of  the  Matter  of  Fact  before  alledged. 
there  cited.   *       -'^"^  ^^  ^'^®  Demurrer,  which  is  a  Matter  ex  post  factOf  has  made 
**  See  this  and  the  the    Plea,    which   was  bad   before,    to  be   good   now.     ^  As  in 
npxt  Cast  held       a   Precipe  quod  reddat,  if  the  Tenant  pleads  non-Tenure   the 
6  H.  tTt.  •.  Bro.  ^^y  ^^  ^^^  Vfrk  purchased,  it  is  no   Plea,    for  he   might  be 
Verdict. 55.  6 H.  l^cnant  afterwards;    but  if  Issue   is  joined  upon   it,    and   it  is 
7. 11.  a.  T.  11  H.  found   that  he  was  Tenant  ,the   Day   of  the   Writ    purchased, 
Brian.  M.  3iH.    ^^^^  ^^  made  the  Plea  good,  for  the  Heason  why  it  was  bad  is 
6. 11.  b.  Per.  now  disproved.     So  in   Debt  against  Executors,    if  they  plead 

Yelc.  Fitz.  Issue     nothing  in  their  Hands  the  Day  of  the  Writ  purchased,  without 

saying,  or  ever  after ^  the  Plea  is  bad,  but  if  Issue  is  joined  upon 
it,  and  it  is  found  that  they  had  Assets,  now  the  Issue,  which 
was  bad,  is^  by  the  Verdict  made  good.  So  here  the  Plea,  which 
was  bad,  is  made  good  by  the  Demurrer,  which  is  a  Confession 
of  the  Fact,  for  the  Reason  why  it  should  be  bad  is  now  confessed 
to  be  good;~and  so  the  said  Exceptions  are  of  no  Weight.  And 
as  to  the  Matter,  it  seems  that  tiie  Case  is  within  the  Words  of 
the  Statute,  for  inasmuch  as  it  is  here  alledged  that  the  Husband 
was  seized  in  Fee,  by  this  it  is  proved  that  the  Inheritance  was  his, 
for  every  Fee-simple  wliich  a  >lan  has  is  liis  Inheritance :  And 
then  she  had  a  Use  in  the  Inheritance  of  her  Husband.  And  he 
argued  as  if  these  Words  in  the  first  Part  of  the  Statute,  viz.  {to 
her  own  Use)  had  been  in  Use,  and  to  sucii  Effect  he  took  them, 
(as  I  apprehended  him)  and  then  he  maintained  that  the  Woman 
held  the  Inheritance  of  her  Husband,  that  is  to  say,  his  Land  in 
Use  jointly  with  the  Husband,  and  so  within  the  Words  of  the 
Statute ;  and  if  it  was  not  within  the  Letter  of  the  Statute,  then 
he  argued  that  it  should  be  within  the  Eijuity  and  Intent  of  it ; 
and  he  made  no  Question  but  that  the  Heir  in  Tail  should  enter 

presently. 
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'presently,  and  oust  the  Woman  Defendant;  and  so  he  held  that  ""S.  P.  s  Rol.  R. 
the  Plaintiffs  should  recover.  a^^"^  ^''^'^' 

HaleSy  Justice,  to -the  same  Purpose.     And  as  tb  the  Covin,  jjal^  j, 
the  Replication  is  good  without '  shewing  the  Cause  thereof;  for 
first  it  is  to  be  noted,  that  the  Statute  is  general,  for  it  is,  if  fVo- 
men  bif  Covin  suffer  any  Recovery^   S^c.  which  general  Words 
prohibit  Covin  in  Recoveries  upon  good  Title,  as  well  as  upon 
bad  Title,  and  restrain  that  which  was  lawful  before,,  for  at  the 
Common  Law  tlie  Woman  named  in  this  Statute  might  lawfully         ^ 
make  a  Release  to  the  Disseizee  with  Warranty,  or  such  a  Woman 
being  cestuy  que  Use  might  make  a  Feoffment,  or  do  other  Acts  at 
that  Tinoie  lawful,  which  now  the  Statute  prohibits.     So  that  al- 
though a  Recovery  upon  good  or  bad  Title  had   been  heretofore 
without  Punishment,  notwithstanding  they  had  been  by  Covin,  yet 
the  Statute  now  prohibits  the  Covin,  as  well  where  the  Action  is 
upon  good  Title,  as  where  it  is  upon  bad  Title,   and  such  was 
the  Intent  of  the  Makers  of  the  Statute.     **  For  if  a  Woman  had  •*  Via.  Abr.  tit; 
for  her  Jointure  an  £state  Tail  according    to  this  Statute  with  Covin  A.  2. 
Warranty,  aiyi  had  been  impleaded  by  Action  upon  good  Title,  ^  *  ^' 
and  by  Covin  had  confessed  the  Action,  this  is  clearly  within  the 
Compass  of  the  Statute,  by  the  Intent  of  the  Makers  of  it;  for 
although  the  Title  of  the  Action  be  good,  yet  if  she  had  vouched, 
and  recovered  in  Value,  tliis  Recovery  in  Value  should  go  to  the 
Benefit  of  the  Issue  in  Tail,  which  now  her  Couin  has  destroyed. 
And  so  although   the  Title  be  good,   yet  this  Covin  shall  bring 
the   Woman   within  the  Penalty  of  the  Statute.     And  therefore 
Covin  may  be  *  where  the  Title  is  good,  ^  for  the  Makers  of  the  *  Post  54.  Per 
Statute  considered  the  Frailty  and  Inconstancy  of  Women,  who  M^wUagve,  C.  J. 
might  easily  by  flattering  Words  be  deluded  and  enticed  to  Covin,  o!?^'?**  ^**'  "**' 
and  therefore  they  ordained   against   them  a  Penalty  as  a  Bridle     '  ^ ' 
to  their  Inconstancy,    and  would  not  make  them,  who  have    so 
litde  Discretion,  Judges  of  the  Goodness  or  Badness  of  the  Title 
of  Actions,  but  prohibited  their  Covin.     For  which .  Reason   one 
may  aver  the  Covin  generally.      For  if  the  Tftle  be  good,  then 
^tre  is  no  special  Cause  of  Covin  which  may  be  alledged,  but  it 
sball   be   averred  generally,  as  in  the   Case  before  put    a  Man 
shall  aver  generally  that  the  Recovery  in  Action   popular  was  by 
Covin ;  for  there  could  be  no  special  Cause  of  Covin  there.     And 
so  by  the  Statute  of  13  Rich.  2.  cap.  17.  which   ordains,  where 
Tenants  for  Life  being  impleaded  are  of  Covin  with  the  Deman- 
dants that  the  Tenements  be  recovered^  he  in  Reversion  shall  be 
ftceivedf  &:c.  •  there  he  shall  say,  that  the  Tenant  for  Life  pleaded  r  m.  11  H.4. 3  a. 
feintly,  and  he  shall  pray  to  be  received,  and  this  Cause  generally  Fits.  Rcreit,  as. 
shall    be  good  by  reason  of  the  Generality  of  the  Statute,  for  ^'o*^*  T.sH. 
^Iiether  the  Title  of  the  Action  be  good  or  ill,  yet  if  the  Tenants  Fit*.  KeceiVJo. 
were  of  Covin  with  the  Demandants,  the  Reversioner  shall  be  re-  Bro.  s.  M.  .13 
ceived,  and  then  the  special  Cause  of  Covin  or  feint  Pleading  J'  ^'  ?^* jj*  '^*"« 
Aall  not  be  shewn  in  Respect  of  the  Generality  of  the  Statute.  f^^Vox,  A.  «?pl.  5. 
^So  that  where  Statutes  speak  of  Covin  generally,  it  shall  be  shewn  inw>ti$, 
geoeraily,  but  otherwise  of  Covin  at  the  common  Law.     And  if  '' 2  Rol.  R.  448. 
tkc  iMakers  of  the  Statute  of  1 1  H.  7.  had   only  intended  Recove-  ^"^«^^" 
ries  by  feint  Titles,  they  would  have  expressly  given  the  Penalty  to 
Covin  in  Recoveries  upon  feint  Titles,  for  it  would  have  been  a 

great 
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great  Oversight  in  them  to  have  spoken  of  Covin  in  Recoveries 

generally,  when  they  are  only  intended  Covin  in  faint  Recoveries. 

But  that  was  not  their  sole  Intention.    For  the  Issue  in  Tail  might 

falsify  a  feint  Recovery  by  Covin  before,  but  whether  the  Titles 

^^  be  feint  or  good,  the  Covin  is  only  prohibited  by  the  Statute,  and 

L     *>1  J        ♦  Covin  may  alter  the  Matter  where  the  Title  is  good.     *  As  in  the 

\J  u^^er%x      '®'^  Cvae  of  19  H,  8.  where  one  disseized  the  Discontinuee  in  Tail 

Justices  against     by  Covin,  to  the  Intent  to  enfeoff  the  Issue  in  Tail  within  Age, 

two.  s  Co.  73.  a.  who  had  no  Knowledge  of  the  Covin,  the  Feoffee  shall  not  be 

I^e44^Win^^   there  remitted  by  the 'better  Opinion,  notwithstanding  his  good 

Max.  reg.  157.       Title,  and  this  is  because  of  the  covinous  Intent.     **  And  there  it 

pi.  37.   Vin.        18  put,  that  if  my  Ancestor  disseizes  me,  to  the  Intent  to  make  a 

^HV  ***A.^^'  A       FeoflFment  with  Warranty  to  bar  me,  although  the  Warranty  is  made 

mitter,  C.  pi.  4.       ^^  »*        •        ,.  .      ^       .    ,         J.y  °      i-  i  ^  • 

Contra,  Ante  48.  20  Months  afterwards,  yet  it  is  a  Warranty  which  commences  by 
»» 3  Co.  78.  a.  Disseizin  ;  so  that  the  Intent  givjss  a  different  Effect  to  the  Act. 
€^83^^484  FU^  *  "^"^  '^  *  Woman  has  good  Title  of  Dower,  if  she  be  of  Co\iji 
herbertv.  Fitxr  ^^^^  ^^^  Tenant  shall  be  ousted  by  one  against  whom  slie  recovers, 
kerbert.  Winjf.  yet  she  shall  not  hold  it,  but  shall  be  a  Disseizoress  ;  and  so  Covin 
^*S7  ^^^  ^^^  °**y  ^®  here,  though  the  Title  is  good.  And  as  to  that  which  has 
«  M.44  Ed.  3.  been  said,  a  veto  non  decliuabit  Justus,  true  it  is,  ^  but  when  Truth 
46,  a.  Fitz.  is« mixed  with  Covin  as  a  noxious  Herb,  and  Covin  with  Truth,  this 

Dower,  42.  Bro.    Conjunction  and  Mixture  makes  the  whole  unsavory,  and  the  Good- 
recov.  29.  Bro*.  6.  "^^s  is  perverted  to  Wickedness.     And  the  Covin  here  shews  itself 
Collation  10.  31.  apparently,  for  it  appears  by  the  Record  that  the  W^oman  De- 
41  A8f.pl.  i;^        fendant  being  impleaded  in  the  first  Suit,  had  not  View,  Voucher, 
Remitter  46.    *     Essoign,  nor  other  Delays,  which  every  one  that  is  impleaded  upon 
44 Ass. pi. 29.  Bro.  good  Title  may  with  safe  Conscience  take  as  Advantages  given  by 
4s"m  ifilr  ft       ^^^  Law,  and  therefore  that  which  appears  here  need  not  be  averred, 
4  *b.  M.8  H.4'      ®^  ^^^^  ^^^  these  Causes  the  Covin  is  well  averred  without  special 
6,  b.  iVi.  15  Ed. 4.  Cause  shewn.     And  as  to  the  other  Exception,  viz,  that  Execution 
?'P*'^'^'p^K**  ^^  ^^^  Recovery  is  not  shewn,  this  is  not  necessary  to  be  declared, 
$395.'iRol.         ^^^  the  Statute  says,  that  the  Recovery  shall  be  void,  and  then  it 
Abi-.  549,  pi.  3.       was  not  the  Intent  of  the  Statute  that  Execution  should   be  sued 
w  V"  f^'  *'      upon  a  void  Recovery,  for  which  Reason  the  Recovery  j>he\\  u  by 
a.  5  Co.  3i.°a.   '    itself  is  sufficient.     '^Fhen  as  to  the  other  Exception,  viz,  *  that  it  is 
6  Co.  58,  a.  8  Co.  not  shewn  certainly  how  the  VNife  of  the  Plaintiff  is  Heir;  Sir,  this 
132,  b.  2  Rol.       is  not  necessary  for  four  Causes ;  one  Cause  is,  for  that  the  Statute 
ssTi  Finch.  9!^     **  general,  viz,  it  shall  be  lazcful for  the  Person  to  whom,  &ic,  to 
Poit54.  enter:  So  that  the  Statute  being  general  gives  the  Party  a  general 

**  See  the  Opi-  Answer  according  to  the  Statute.  And  therefore  if  a  Statute  was 
and  ffrlan.  R*7 11.  "***^^»  ^^^^  *^  »"y  Woman  consent  to  a  Ravisher,  the  Parson  of  the 
7.ii.b.  O.Bendl.  Parish  where  such  Woman  dwells  shall  enter  and  hold  to  him  and 
105  Wing.  Max.  to  his  Successors,  there  if  any  such  Parson  conveys  to  himself  Title 
•sVb^'n.'c.  ^^  Entry,  he  shall  shew  the  Consent  to  the  Ravisher,  and  shall 
$iav.  1  Lfon.78.  shew  that  he  is  Parson,  and  that  he  ought  to  enter,  and  he  needs 
Goni  isb.  S6.  not  shew  how  he  was  presented,  instituted,  and  inducted  Parson, 
15!  '  ^^^*      ^^^    because  he  shall  give  an  Answer  as  general  as  the  Statute  itself  was. 

And  the  Statute  of  5  R,  2.  cap,  7.  ordains.  That  none  make  Entri/ 
into  Lands  and  TenementSj  but  in  case  where  Entry  is  given  by 
Law,  there  the  Writ  upon  this  Statute,  and  the  Count  also  shall  be 
general,  viz,  that  hfe  hath  entered  into  Lands  and  renemenls, 
where  tlie  Entry  was  not  lawful,  and  the  Plaintiff  shall  not  shew 
any  Title  in  himself,  or  Cause  why  the  Entry  of  the  Defendant 

was 
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w^  not  congeable,  but  as  general  as  the  Statute  is,  so  general  shall 
the  Writ  and  Count  be.  And  so  the  Statute  of  8  H.  6.  cap.  9* 
ordains,  that  none  shall  enter  into  Land  with  forcible  Hand,  there 
the  Writ  and  the  Count  shall  be  general,  viz.  that  the  Defendant 
with  forcible  Hand,  hath  e)cpelled  and  disseized  the  Plaintiff  of 
his  Freehold,  and  he  shall  not  shew  Title  to  the  Freehold,  nor  in 
what  Manner,  or  of  what  Kind  the  Force  is,  and  this  is  by  reason 
of  the  Generality  of  the  Statute.  And  the  Statute  of  ^  Main-  '  Westm.  i.cap. 
ienance  ordains,  that  none  shall  maititain  any  Quarrel,  8^c.  there  ^^ 
the  Writ  and  Count  shall  be  general,  viz.  that  the  Defendant  hath 
maintained  such  an  one  in  quadam  transgressione,  and  he  shall  not 
shew  specially  \ihat  Trespass,  ^*c.  and  this  is  because  of  the  Ge* 
nerality  of  the  Statute.  So  here  inasmuch  as  the  Statute  is  ge- 
neral, the  Averment  shall  be  general,  for  which  Reason  it  is  well 
averred.  The  second  Cause  to  prove  the  Averment  good  is,  for 
that  if  the  Wife  of  the  Plaintiff  ought  to  shew  certainly  how  she 
is  Heir,  yet  it  might  be  that  another  is  now  Heir,  and  yet  she  shall  ' 

hold  the  Land.  As  put  the  Case  that  the  Wife  was  enseint  with  a 
Son  at  the  Time  of  the  Death  of  her  Husband,  and  before  the 
Son  was  born,  the  Wife  suffered  a  Recovery  by  Covin,  and  the 
Daughter  now  Plaintiff  entered,  and  afterwards  the  Son  is  born^ 
now  he  is  Heir,  and  yet  the  Daughter  shall  hold  the  Land  during 
the  Life  of  the  Wife,  because  she  was  then  "in  rerum  naturd,  and 
took  the  Advantage  which  was  then  given  to  her  alone,  and  she 
i^hall  bold  it,  and  the  Son  born  afterwards  shall  not  recover  it  of 
her,  no  more  than  in  the  Case  in  9  H.  6.  *  where  a  Man  devised  *T.9H.  6.«^ 
Land  to  one  for  Life,  Remainder  to  the  right  Heirs  Males  of  the  J^^P^^^^*** 
Devisor,  and  to  the  Heirs  of  his  Bodv  begotten,  and  Tenant  for  Descent^  s.  Dam 
Life  died,  and  the  next  Heir  to  the  t)evisor  being  a  Woman  en-  5*  Wing.  Max. 
tered,  and  afterwards  she  had  a  Son,  and  there  it  is  held  by  the  '*ff*  ^^  P**  ^* 
better  Opinion,  that  the  Son  shall  not  oust  the  Woinan,  because 
the  Son  born  afterwards  shall  not  take  away  the  Land  before  vested 
io  the  Woman  as  Heir  for  Default  of  sudi  a  Person  then  in  rerum 
naturd  to  take  the  Devise.  And  so  here,  the  Wife  of  the  Plaintiff 
m^ht  be  a  Daughter,  or  the  Issue  of  a  Daughter,  and  might  enter 
before  a  Son  was  bom,  in  ^hich  Case  he  shall  hold  it  during  the 
Life  of  the  Tenant  in  Tail,  and  no  longer,  for  this  Statute  has  not 
destroyed  the  Tail,  but  the  Intent  of  it  is  to  preserve  the  Tail ; 
and  then  if  the  Wife  of  the  Plaintiff  ought  to  shew  how  she  is 
Heir,  (there  being  a  Son  born  ut  supra)  thereby  she  would  give 
the  Defendant  an  Occasion  to  shew  that  the  Son  was  Heir,  which 
would  l>e  a  Means  of  joining  Issue  upon  that  which  is  not  issuable, 
for  the  Matter  may  well  stand  together,  and  yet  the  Daughter  shall 
hold  the  Land  ;  so  that  this  would  be  an  apparent  Contrariety  in 
the  Face  of  the  Court,  and  for  this  Cause  the  Plaintiffs  shall  not 
be  driven  to  shew  how  she  is  Heir.  The  third  Cause  to  prove  this 
general  Averment  good  is,  for  that  it  may  be  that  he  who  has  Cause 
to  enter  upon  a  Recovery  by  Covin  may  have  one,  two,  or  more 
Causes.  As  if  a  Lease  for  life  is  made  to  a  Wo^man  for  her  Join- 
ture according  to  this  Statute,  Remainder  for  Years,  Remainder 
for  Life,  he  in  the  Remainder  for  Years  makes  him  in  the  Re- 
mainder for  Life  his  Executor,  and  dies,  the  Woman  Tenant  for 
life  suffers  a  feint  Recovery,  he  in  the  Remainder  for  Life^  being 
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also  ExecutoFi  enters^  if  afterwards  in  pleading  he  in  the  Re* 
mainder  might  not  say^  that  he  was  the  Person  to  vi-hora^  S^c,  but 
should  be  driven  to  shew  specially  how,  then  he  should  shew  double 
Matter,  and  so  the  Cause  shewn  would  be  double,  or  perhaps  treble, 
which  would  much  inveigle  the  Court.  And  also  if  he  should  be 
forced  to  *  hold  himself  to  one  Cause,  then  it  would  be  an  Estop« 
pel  to  him  at  another  Time  to  say  that  he  -entered  for  another 
Cause,  which  would  be  mischievous  to  him.  Wherefore  the  Aver- 
ment generally  that  she  is  the  Person  to  whom,  ^c.  is  good  w  ithout 
shewing  how.  The  fourth  Cause  to  prove  the  general  Averment 
good  here  without  shewing  how,  Sfc.  is,  for  that  the  Wife  of  the 
Plaintiff  was  once  in  Possession,  so  that  the  Estate  in  the  "^Fhing  is 
executed,  and  upon  this  the  Plaintiffs  have  brought  an  Action  of 
Trespass,  in  which  Case  they  shall  not  plead  so  specially,  nor  be 
forced  to  shew  as  much  Certainty,  as  if  they  were  demanding  the 
Execution  of  a  Thing.  *  And  therefore  if  Administrators  bring  an 
Action  of  Trespass  for  Goods  taken  out  of  their  Possession,  they 
shall  not  shew  the  Letters  of  Administration :  Otherwise  it  is,  if 
the  Action  was  brought  for  Goods  taken  in  the  life-time  of  the  In- 
testate, for  there  they  never  had  any  Possession  of  the  Thing,  but 
it  is  to  be  executed.  So  if  a  Lease  is  made  for  Life,  Remainder 
in  Tail,  and  he  in  the  Remainder  is  seized,  after  the  Death  of  the 
Tenant  for  Life,his  Issue  shall  have  a  Formedoriy  and  shall  declare 
upon  an  ^immediate  Gift,  and  jshall  not  shew  the  ^  Deed  thereof; 
otherwbe  it  is,  ^  if  it  was  to  execute  the  same.  So  here,  inasmuch 
as  the  Plaintiffs  were  once  seized,  they  need  not  shew  how  Heir, 
as  they  ought  to  have  done,  if  they  had  sought  to  execute  the 
Thing ;  and  therefore  in  this  Point  the-  Replication  is  good.  Aiid 
three  Objections  have  been  made  to  the  contrary,  which  I  will 
answer,  rirst,  it  has  been  said,  that  if  the  Defendant  should  answer 
and  say  that  the  W  ife  is  not  the  Person  to  whom,  <^r.  this  Issue 
would  be  too  incertain  to  be  tried  :  Sir,  as  to  this  I  answer,  that 
in  many  Cases  Issues  shall  be  Joined  upon  as  ^reat  an  Incerluinty  as 
this  is  here.  For  in  Trespass  if  the  Defendant  will  say  it  is  his  Free- 
hold, the  Plaintiff  may  say  it  is  his  Freehold,  and  traverse  without  that 
that  it  is  the  Freehold  of  the  other;  this  Issue  isgbod,  and  shall  be  . 
received,  notwithstanding  there  may  be  many  Ways  to  prove  it ; 
and  so  although  it  is  in  a  Manner  incertain  how  it  is  his  Freehold, 
yet  the  Issue  is  good.  So  in  W^ast,  no  Wast  done,  or  in  Trespass, 
not  guilty,  are  good  Issues,  and  yet  they  comprehend  no  Certainty. 
^  And  in  Trespass  for  Goods  taken,  the  Defendant  justified  as  joint 
Executor  with  the  Plaintiff  to  J.  S,  and  that  the  Goods  belonged 
to  the  Testator,  S^x,  the  Plaintiff  said  that  the  said  Testator  devised 
to  him  all  his  Goods  which  remained  after  the  Legacies  paid,  and 
shewed  that  he  made  such  Legacies,  which  were  all  his  Legacies, 
and  that  they  were  paid,  and  that  afterwards  the  Plaintiff  was  pos* 
sessed  of  the  Goods  as  of  his  own  proper  Goods  until,  <^c  and  the 
Defendant  said,  that  the  Testator  made  such  a  Legacy  to  such  an 
one,  which  is  not  yet  paid,  without  that,  that  the  Legacies  shewn 
by  the  Plaintiff  are  all  the  Legacies,  &;c,  and  this  was  held  a  good 
Issue,  and  yet  whether  or  no  all  the  Legacies  were  paid  was  an  in- 
certain  Issue,  but  nevertheless  the  Issue  was  holdeu  good.  ^  And 
80  if  one  counterpleads  a  Voucher,  viz,  that  neither  he  nor  any  of 
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his  Ancestors   ever  had  any  Tiling,  S)'c.  he  ought  to  say,  and  of 
this  he  pats  liimse/f  upon  the  Country,  so  that  die  Issue  is  joined 
pTisciitiy  iipnn  an  Incertainty.     And  the  like  is  done  in  many  other 
C:iae9,  and  so  is  it  here.     Secondly^  it  was  objected,  tliat  if  it  was 
shewn  Cc*rtaini\  how  the  Wife  of  the  Plaintift'  was  Heir,  the  De- 
fendant nnjilii  sav  that  she  had  a  Brother,  Sir,  to  this  I  have  already 
gi\«Ni   for  Answer,  that  so  it  might  be,  and  yet  the  Wife  of  the 
Plaint itf  should  hold  the  Land  during  the  Life  of  the  Woman  Dc^ 
feudant.      And  it  was  also  said,  that  the  Dcfendaiit  might  say,  that 
the  Plaiutirt'  is  a  Bastard ;  Sir,  to  this  I  say,  thu  the  Defendant 
mi^ht  not  have  ^^uch,  nor  any  other  Answer  to  the  Cause,  no  more 
than  u(K)n  Keceit  o\'  him  in  Hcversion,  for  that  oight  to  be  shewn, 
hut  it  is  not  traversable;  no  more  shall  the  Caus(  here  be,  where- 
fore this  is  sufficiently  answered.     Thirdly,  it  vas  objected  that 
Pleas  ought  ti  be  certain  to  every  Intent,  whici  the  Replication 
liere  is  not  in  this  Point ;  Sir,  this  not  so,  for  in  Trespass  his  Free- 
hoid  is  a  good  Plea,  and  yet  it  is  not  certain  to  eery  Intent,  for  it 
may  be  that  the  Plaintiff  has  an  Estate  for  Years,  n  which  Case  he 
shall  pnuii>h  the  Defendant  notwithstanding  it  be  hi:  Freehold.    And 
so  Disseizin  hif  J.  S.  to  the  Defendant  who  enfec[ed  the  Plmntiff] 
upofi  tchom  the  Defendant  entered ,  is  a  good  Plei,  and  yet  it  may 
be  that  the  Defendant  released  after  tlie  Disseizin.  So  that  Certainty 
in  Pleas  is  not  always  requisite.     *  And  there  is  i  Case  where  Te-  z  p.  33  h.  6.  J7 
nant  at  Will   brought  an  Action  of  Trespass  against  one  Con-  P':  Q-  Fitz.  Re-' 
f'lhuando,    Sc.  and  recovered    Damages  by  Awa-d;  and  yet  the  p!'^*  23.  Bro. 
Iieplication,  in  which  the  Estate  at  VVill  was  firs  shewn,  was  not         P****^-  • 
certain,  for  he  shewed  in  the  Replication  thatsucli  an  one  was 
seized,  ^nd  leased  at  Will,  ^r.  in  which  Case  it  might  be  that  he 
had  determined  his  Will  afterwards,  bit  yet  theReplication  was 
aiijudgcd  good,  notwithstanding  the  Incertaintj;    so  shall  it  be 
hrit'  notwithstanding  any  of  these  three  Objectiois.     Another  Ob- 
jection was  made  to  the  Replication,  because  te  Plaintiffs  have 
&aid,  that  upon  their  Entry  they  were  seized  ir Tail  in  Right  of 
tlie  Wife  of  the  Plaintiff;  Sir,  this  is  well  eno^h  said,  for  they 
\\'d\€-s:t\d,  {jnorum  premU'iornm  pnetextu,  whicl  Clause  refers  to 
tlie  whole   Matter,  viz.  to  the   Statute,  and  to  that  which  is  ex- 
pressed in  the  Answer,  and  in  the  Replication  ;  nd  the  Defendant 
hath  ssiid  in  her  Answer,  that  the  Wife  of  the  'laintiff  waii  Heir 
t'>  George  TaUbois,  and  then  inasmuch  as  the  lefendanl  has  con- 
fused  her  to  be  Meir,  and  the  Statute  gives  the  llntry  to  the  Heir 
special,  r/z.  inTail,  and  the  Averment  is,  that  ihe  was  the  same 
Person  u!  supra,  w  hich  is  to  be  intended  in  'liil,  it  seems  to  me 
that  the  Plamtiffs  shall  be  said  to  be  seized  ii  Tail,  in  the  same 
Manner  as  if  the  Defendant  had  been  dead;  fr  the  Statute  saitli^ 
that  the  Person  to  xchom^  ^'c.  shall  enter  andenjoi/  according  to 
Ifi*  Titie,  and  upon  the  whole  Matter  the  Tail  i  shewn  to  be  their 
Title,  and  thereof  they  shall  be  seized.     And  n  Trespass,  if  tho 
Defendant  will  say,  that  J.  S.  the  Father  of  le  Plaintiff,  whose 
Heir  he  is,  leased  the  Land  to  the  Defendant  or  Years  by  Deed 
which  be  shews  fortli,  in  which  there  is  a  Condion  to  re-enter  for 
Defuilt  of  Payment  of  Rent,  and  the  Deed  s  entered  verbatim, 
it  is  sufiicienC  for  the  Plaintiff  to  say  tliat  theRent  was  in  Arrear 
to  him  at  such  a  Dayj  and  he.  entered  for  lefault  of  Payment, 
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and  this  Replication  is  good  without  shewing  that  he  is  Heir  to  the 
Father,  and  that  the  Reversion  descended  to  him,  ifc.  for  upon 
the  whole  Matter  disclosed  by  the  Plaintiff  and  Defendant  his 
Entry  appears  to  be  lawful.  So  here^  upon  the  whole  Matter  the 
Estate,  VIZ.  the  Tail  appears^  and  therefore  the  Replication  is  good. 
[  *53  ]  *  And  as  to  the  Exception  taken  because  it  was  not  shewn  cer- 
tainly whether  it  was  an  Inheritance  or  Purchase,  Sir,  this  is  not 
material  to  be  shewn,  for  it  shall  not  be  intended  to  be  by  Dis- 
seizin, except  it  be  so  shewn.  And  as  to  the  Exception  taken,  be- 
cause they  have  not  pleaded  the  Statute  certainly,  nor  the  Place 
where  it  was  mad^  Sir,  this  is  not  necessary,  for  it  is  a  general  Act, 
of  which  all  PeofJc  are  bound  to  take  Notice ;  and  therefore  it  is 
not  necessary  to  shew  it  certainly,  quod  omnes  Justiciarii  conces^ 
serunt.  Then  as  to  the  Statute,  it  seems  to  me  that  the  Woman 
Defendant  here  h  within  the  Words  of  the  Statute,  and  if  she  be 
not,  yet  she  is  iicluded  within  the  Equity  of  it.  For  first  the 
Words  are,  that  ijany  Wotnan,  who  hath  au  Estate  in  Dozceryjbr 
Life,  or  in  Tail^jnntly  with  her  Husband,  or  solely  to  herseljj  or 
to  her  Oitn  Use,  ii  any  Manors,  Lands,  Ssc,  these  Words  may  be 
taken,  where  she  las  a  Use  in  Land,  or  Land  in  Use,  which  is  all 
one,  and  these  Wods  which  are  obscure  are  explained  by  the  Words 
following  in  the  Satute,  which  are,  that  if  such  Women  suffer  any 
Recovery  of  the  sane  lAinds  against  them,  or  any  of  them,  or  any 
other  seized  to  ther  Use,  or  to  the  Use  of  any  of  them,  according  to 
the  Form  aforcsail,  that  then,  Sic.  which  Words,  viz.  or  any  other 
seized  to  their  Use  fully  declare  and  explain  the  Sense  and  Man- 
ner in  which  the  Vordls  aforesaid  are  to  be  taken,  which  is,  that 
those  Women,  tha  have  a  Use,  shall  be  within  the  Words,  S^c.  For 
an  Estate  hi  Use  imot  mentioned  but  in  one  Place  in  the  Premisses 
of  the  Statute,  vizmhere  it  is  said,  or  solely  to  herself,  or  to  her 
oxen  Use,  for  the  dher  Clause  which  speaks  of  a  Use,  viz,  or  by 
any  Person  seized  to  the  Use  of  the  said  Husband,  or  of  his  Jn^ 
ccstors,  is  to  be  inended  where  the  lliing  out  of  which  the  Use 
issues  is  given,  viz.  the  Demesne,  so  that  an  Estate  in  Use  is  not 
mentioned  or  intencd  by  this  Clause,  nor  in  any  other  Clause  be- 
fore it,  but  only  in  he  said  Clause  which  saiih,  or  solely  to  herself] 
or  to  her  ozcn  Use.  And  then  if  this  Clause  only  speaks  of  a  Wo- 
man cestuy  que  L/iseand  the  said  Clause  after,  which  speaks  of  Re- 
coveries fiad  agains  Women,  or  any  seized  to  their  Use,  or  to  the 
Use  of  any  of' them  j^  only  referred  to  this,  it  cannot  be  denied  but 
that  the  Case  here^  Mrhere  the  Woman  had  a  joint  Estate  in  Tail 
with  her  Husband  i  Use  of  Land  of  the  Inheritance  of  the  Hus- 
band, is  fully  withii  the  Words  of  the  Statute.  And  it  is  to  be 
noted,  that  this  Stat te  was  made  within  15  Years  of  the  Statute 
of  J  Rich.  3.  cap,  1  which  ordains,  that  the  Acts  of  Cestuy  que 
I  'se  shall  bind  him  nd  his  Feoffees ;  and  perhaps  some,*  who  were 
Makers  of  the  said  Statute,  were  also  at  the  making  of  the  Statute 
of  1 1  //.  7.  and  threfore  they  well  considered  the  Effect  of  the 
first  Statute,  which  ww,  that. a  Recovery  had  against  Tenant  in 
1  ail  was  not  good  longer  than  durmg  the  Life  of  the  Tenant  in 
Tail.  And  then  if  te  Statute  of  11  H.  7.  should  ordain  no  other 
Penalty  than  only  tomake  the  Recovery  void  against  the  Issues, 
and  that  they  ahouldenter  as  if  no  such  Recovery  had  been^  then 
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the  Statute  would  be  in  vain,  for  it  would  provide  only  for  that 
which  was  provided  for  before ;  but  the  Statute  has  a  quite  different 
iQlfiidmeut,  for  it  makes  that  wliich  was  lawful  before  to  be  now 
imlaw  fill ;  and  if  Tenant  in  Tail  of  Land  had  suffered  such  a  feint 
Kecover\',  as  in  our  Case  is  alledged,  this  had  been  avoidable  by  the 
Issues  in  Tail,  as  it  shall  be  by  the  Issues  in  Tail  in  Use.      And 
then  inasmuch  as  the  1  euant  in  Tail  in  Use  might  do  as  great  Pre- 
judice as  Tenant  in  Tail  in  Possession,  and  no  more,  and  they  are 
iu  equal  Degree,  it  seems  th^  Intent  of  the  Statute  was  to  provide 
39  well  lor  the  one  as  the  other,  and  so  the  Intent  ^  shall  assist  the  •  Via.  Abr.  tit. 
Ohgcurity  of  the  Words  in  the  Construction  of  the  Words  them-  8tmtntesE.6. 
selves.     And  if  she  be  not  within  the  Words  of  the  Statute,  yet  the  P^'  *^' "  ^^"^ 
Equity  of  the  Statute  will  extend  to  her.     For  although  this  Sta- 
tute restrauis  a  Principle  of  Law,  in  that  it  will  not  suffer  Tenants 
in  Tail  to  bind  their  Issues  by  Recoveries,  or  Warranty,  Sfc.  yet  it 
vhall  be  extended  by  Equity,  inasmuch  as  it  was  made  in  Restraint 
of  the  Liberty  which  the  common  Law  gave  to  the  Prejudice  of 
others.     And  upon  this  Ground  there  are  many  such  Statutes  ex- 
tended by  Equity.     As  the  Statute  of  Marlbridge,  cap.  6.  speaks 
f^ those  that  fein  false  Feoffments  of  their  Lan£f  which  theifwiU 
lease  for  Term  of  Years,  to  defraud  the  chief  Lords   oj  their 
IVards;  which   Statute   speaks  only  of  Estates  for  Years,  and 
Feoffments,  yet  a  Lea?^e  for  Life,  or  a  Gift  in  Tail  to   the  Issue 
i»  taken  within  the  Equity  of  the  Statute,  because  the  Statute  was 
made  in  Restraint  of  that  hurtful  Liberty,  which  Tenants  enjoyed 
by  the  common  Law  to  the  Prejudice  of  their  Lords.     *  Sio  the  •  Uardr.  210. 
Statute  of  4  //.  7.  cap.  17.  saith,  that  if  cestuy  que  Use  of  Land 
kolden  by  Knight's  Service  die,  and  no  Will  by  him  declared,  the 
Jjird  shall  have  the  Ward,  there  if  he  declare  a  Will  in  Tail,  yet 
the  Lord  bhall  have  the  Ward  by  the  Equity  and  Intent  of  the  Sta- 
tute, and  not  by  the  Words ;  for  a  Will  id  Tail  is  a  Will,  although 
the  Reversion  of  the  Use  descends ;  but  the  Equity  of  the  Statute 
extends  to  it,  for  the   Statute  was  made  to  give  Remedy,  where 
Wrong,  Injury,  and  Covin  were  before;  for  such  Uses  ^  were  in-  *  Dr.  &  Stud, 
vented  and  devised  upon  Craft  and  Subtil ty  to  defraud  Lords  of  ****•  '^^  ^*P*  ''^-• 
their  Wards  and  other  Tilings.     So  the  Statute  of  Westminster  2. 
cap.  1.  speaks  only  of  tlirce  Gifts  in  Tail,  viz.  in  special  Tail,  in 
Frank  Marriage?,  and  in  general  Tail,  and  recites  the  Words  of  the 
Gifts ;  '  yet  if  Land  is  given  to  one  and  to  his  Heirs,  and  if  the  <=  H.  5  H.  5.  c- 
Donee  die  without  Heir  of  his  Body,  that  it  shall  remain  to  ano-  pl- 1^*  >^ro.  Es- 
ther, this  shall  be  a  good  Tail  by  the  Equity  of  the   Statute  al-  t!i9  h'.  I*74.^b! 
though  it  be  out  of  the  Words  :  For  at  the  common  Law  the  In*  Pa-  Vampoffe.  35 
tent  of  the  Donor  was  infringed  and  eluded,  which  was  contrary  to  A*^-  P*- 1^-  F>t2. 
right  and  good  Conscience,  and  therefore  the  Statute,  being  made  ^»i.  L  ^r--;! .  m" 
to  restrain  that  vicious  Liberty  of  breaking  such  Intents,  wmcb  35  Ash.  pi.  1.5. 
was  suffered  by  the  common  Law,  shall  be  extended  by  Equity.  ^^9'  E«totes6i. 
'And  so  the  Statute  oi  Westminster  ^.  cflp.  3.  saith,  the  Heir s^  Abr.838.T.^pU. 
md  iheu  to  whqm  the  Reversion  belongeth  shall  be  admitted,  i^c.  Co.  Lit t.  2 1.  a. 
by  the  £«quity  of  which  Statute  he  in  Remainder  shall  be  received,  7Co.  4w.k  iViK. 
for  the  common  Law,  which  would  not  permit  him  to  be  received,  |J^^*  .^^loli/oX. 

Salk.6'Jt.    iP. 
Won.  15.     Ritcb.  506.   Vin.  Abr.  tit.  E<;tate  T.  and  T.  5.  pi.  ?. 

'  M.  24  Ed.  5.  32.  pi.  16.  Fitz.  Kescrit  t7.    M.  38  Ed.  3. 32.   Litt.  %  481.  Co.  Litt.  sao.  b.  2  Kol. 
^.  4S6.  !>•  ph  9«  Moor  S9.  pi.  94.  10  Co.'44.  b.  'Z  InsU  3^6.  VinrAbr.  tit.  Resccipt  A.  2.  lb.  6;). 

suffered 
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suffiereil  a  Wrong,  and  this  Statute  being  made  for  the  tlelief 
«  Vin.  Abr.  tit.  thereof,  shall  be  extended  by  Equity.  ^  And  so  by  the  Equity  of 
Receipt  A. 3.  pi.  the  Statute  of  IS  Rich.  2.  cap.  17.  which  gives  Receipt  for  feint 
5.  M  Notu.  Pleading,  Receipt  shall  be  had  for  feint  defending.     And  an  Ac- 

tion of  Account  which  is  given  to  Executors  by  Statute  shall  be 
[  *54  ]        extended  by  Equity  to  Administrators*     '^  For  if  the  Law  were 
defective  in  these  Points  it  would  suffer  a  Wrong  to  be  done  to 
others,  and  therefore  Things  in  like  Mischief  shall  be  taken  by 
>T.  4  H.  6.  «5,      Equity  within  the  like  Purview.    **  And  so  the  Statute  of  1  H.  5. 
V^ul  iB^^^    ^^P'  ^'  S*^®*  *^  Action  for  forging  false  Deeds,  by  which  the  Titles 
14.  P.  15  Ed.  4.    ^^^  Possessions  of  others  are  troubled ;  here  the  Statute  is  in  the 
f4.  b.  Per  Choke.    coptUative,  yet  if  the  Title  only  be  disturbed^  it  shall  be  taken 
Viii.Abr.^titFor-  within  the  Equity  of  the  Statute,  for  the  Disseizee  who  hath  only 
8^'7    'P  •  •  •      ^  Right  shall  have  an  Action,  as  it  is  adjudged.     So  tliat  we  see 

where  the  common  Law  suffers  any  thing  to  be  done^  or  gives  any 
Person  a  Liberty  or  Priviledge,  which  is  hurtful  or  prejudicial  to 
another,  and  a  Statute  is  made  for  the  Redress  of  it,  that  by  the 
Equity  of  that  Statute  a  like  Thing  shall  be  taken  ^ within  the  like 
Purview.  And  such  Construction  of  Statutes  is  of  great^Help  and 
Relief  to  innocent  and  guiltless  Persons,  and  a  great  Discomfort 
and  Terror  \o  the  guilty  and  evil  Doers,  and  therefore  it  is  benefit 
"  cial  to  the  Public^ Weal,  which  the  Law  principally  regards.  In 
our  Case  then,  the  Liberty  which  the  Law  gave  to  IVnant  in  Tail 
to  discontinue,  or  suffer  a  Recovery,  or  to  do  such  Acts,  was  pre- 
judicial to  many ;  for  the  Reversion  was  thereby  devested  out  of 
the  Donor,  and  Prejudice  was  done  to  the  Issues,  for  such  Reco- 
very (as  is  here  alledged)  made  by  William  Tailbois  was  a  Discon- 
tinuance to  them,  which  also  was  contrary  to  the  Intent  of  the 
Donor;  so  that  more  received  Prejudice  than  Benefit  from  it 
And  thus  it  was  with  regard  to  Tenant  in  Tail  in  Use,  for  the  Re- 
covery here  had  by  William  Tailbois  for  the  Time  took  away  the 
«  24  H.  8.  Bro.  Reversion  of  the  Use,  '  for  he  who  recovers  having  the  Land  is 
Feoffin.al.U8e40.  seized  to  no  Use.  And  then  when  the  Statute  was  made  in  Re- 
*    *    '^    *        straint  of  such  hurtful  Liberty  of  the  Tenant  in  Tail  in  Possession, 

and  the  same  Mischief  and  Prejudice  is  done  by  Tenant  in  Tail  in 
Use,  I  conclude  that  tliis  shall  be  taken  within  the  Equity  of  the 
Statute  for  the  Causes  before  shewn.  And  so  the  Woman  De- 
fendant is  within  the  Purview  of  the  Words  of  the  Statute,  and 
within  the  Eauity  of  it  also.  And  therefore  for  these  Causes  the 
Plaintiffs  shall  recover. 
Mrcwn  J.  -^^  another  Day  Brozm,  Justice,  argued.     And  he  was  of  the 

contrary  Opinion  for  two  Causes  in  the  Pleading.    One  was,  for 

that  the  Cause  of  Covin  is  not  shewn.     For  although  the  Statute 

speaks  generally  of  Covin,  yet  it  refers  the  Pleading  thereof  to  the 

common  Law,  and  therefore  inasmuch  as  the  Cause  of  the  Covin 

*  VidcB.  N.C.     ^'  °^^  shewn,  the  Replication  is  bad.    The  other  Cause  was^,  for 

$  183.  1  Leon.  78.  that  the  Plaintiffs  have  not  shewn  how  the  Wife  of  the  Plaintiff 

aDQld8b.36.  Hob.  ^as  Heir,  and  therefore  she  could  not  be  seized  in  Tail  as  it  was 

pleaded.  And  as  to  the  Execution,  he  held  that  it  was  not  ne- 
cessary to  be  shewn.  And  as  to  the  Matter  in  Law,  he  held  the 
Case  here  within  the  Words  of  the  Statute,  and  if  it  was  not,  yet 
he  held  it  to  be  within  the  Equity  of  it,  because  the  Statute  was 

made 
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naaide  in  Avoidaoce  of  Covin,  which  is  to  be  abhorred^  and  there- 
fore the  Statute  is  beneficial  to  the  public  Weal.  But  for  the  said 
Defects  in  the  Replication,  he  held  that  the  Plaintiffs  should  not 


Mouniague,  Chief  Justice.     It  seems  to  me/ that  for  one  De-  MorniitpiryCJ. 
feet  only  io  the  Replication  the  Plaintiffs  shall  not  have  Judgment. 
First  it  aeems  to  me,  that  Covin  is  well  averred  without  special 
Cause  shewn.     '  For  Covin  (according  to  the  true  Definition  of  it)  *  i  Finch.  S5.    s 
is  a  secret  Agreement  determined  in  the  Hearts  of  'two  or  more  fiS^^K^  LitL* 
Men,  to  the  Prejudice  of  another.    As  if  Tenant  for  Life  will  357'.  «*  b. 
secretly  conspire  with  another,  that  the  other  shall  recover  to  the  'Covin  may  not  be 
Prejudice  of  the  Reversioner,  for  by  this  his  Reversion  should  be  M^i^ST^-i^?* 
taken  away;  and  this  Conspiracy  is" and  may  be  termed  Covin,  for  PerPruot.  Bro/ 
all  the  Parts  of  the  Definition  of  Covin  are  there  fully  performed^  Collusion  73.    1 
for  there  is  an  Union  of  their  two  Hearts,  and  it  is  'done  secretly,  S^^l'J^^'^j^^*  ^ 
and  it  is  to  the  Prejudice  of  a  third  Person,  and  so  it  is  a  perfect  by  one  alooe!*^9 
Covin  without  Defect  or  Blemish.     *  And,  Sir,  this  Covin  to  have  Co.iio.b.P<r 
a  Recovery  may  be  as  well  where  the  Title  of  the  Recovery  is  f^*         ' 
good,  as  where  it  is  feint  or  bad.     ^  And  therefore,  if  a  Woman  Hales,  J, 
has  Cause  of  Dower,  and  is  of  Covin  that  the  Tenant  shall  be  '^  See  ante  #!,(«) 
ousted  by  A.  against  whom  she  recovers,  and  has  Execution,  her  "**  the  Rooka 
Estate  shall  be  adjudged,  as  agauist  the  Disseizee,  to  be  by  Dissei- 
zin, and  yet  the  Title  of  the  Recovery  is  good  and  true,  but  ihe 
Covin  is  die  Cause  why  it  shall  be  looked  upon  to  be  by  Disseizin. 
'  So  if  the  Issue  in  Tail  who  has  good  Cause  to  have  a  Tormedon  '  M.  is  H.  8.4.  b. 
in  Descender  upon  a  Discontinuance,  be  of  Covin  that  A.  shall 
disseize  R.  against  whom  he  recovers,  he  shall  not  be  remitted^ 
alihough  his  Title  be  good,  but  he  shall  be  adjudged  a  Disseizor 
by  reason  of  the  Covin.     And  these  two  Cases  are  so  adjudged  in 
oar  Books,  which  prove  that  Covin  may  be  where  the  Title  is 
good,  and  the  Title  shall  not  give  Benefit  to  him  that  has  it,  by 
reason  of  the  Covin,  for  the  Mixture  of  the  good  and  ill  together 
mikes  the  whole  bad,  and  the  Truth  is  obscured  by  the  Falsehood, 
and  the  Virtue  drowned  in  the  Vice.     And  so  here,  although  the 
Tide  of  William  Tailbois,  wdo  recovered  in  the  Formedon,  be 
good,  yet  there  might  be  Covin  between  the  Woman  now  De- 
feodant,  and  the  said  JVUliam  Tailbois^  and  then  to  shew  Cause  of 
Covin  to  falsify  the  Title  in  any  Point  is  not  requisite,  because  the 
Title  may  be  good,  and  yet  there  may  be  Covin,  and  so  they  may 
sUmd  together,  and  therefore  it  shall  not  be  necessary  to  shew 
Cause,  sic.     And,  Sir,  the  llde  is  to  be  tried  between  William 
Tailbois  and  others,  and  not  between  the  PlaintiiF  and  the  De- 
fendant here,  for  they  are  Strainers  to  the  Title  of  the  Formedon, 
and  it  is  not  the  Course  of  Law  to  try  the  Title  of  any  Man  be- 
tween Strangers,  where  be  that  has  the  Title  is  not  Party.     But 
if  the  Plaintiffs  had  claimed  bv  William  Tailbois.  or  under  his 
Title,  then  it  would  be  more  reasonable  to  force  them  to  try  the 
Title  by  whom  they  claim,  but  they  don't  claim  by  such  Title,  and 
therefore  by  the  due  Course  of  Law  the  Discussion  of  it  does  not 
come  now  in  Debate,  and  for  this  Cause  it  shall  not  be  shewn. 
Also  there  is  another  Reason  to  prove  that  the  Cause  of  Covin 
ihall  not  be  shewn^  for  at  this  Time  the  only  Thing  to  be  dis- 
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cassed  i»y  whether  or  no  the  Woman  Defendant  vms  Party  4o  the 

Coving  and  (as  I  said)  inasmuch  as  Covin  is  a  secret  Thing,  whereof 

by  Intendment  of  Law  a*  Stranger  cannot  have  Knowledge,  for  diis 

[  *55  3         ^Reason  the  Law  will  not  force  a  Stranger  to  shew  the  Cause  there- 

•  Same  Dtvmity^  of.  *And  if  the  Defendant  pleads  that  the  Plaintiff  holds,  jointly 
^'  ^^  ^  ^T  ^'  ^^  another,  he  shall  not  be  forced  to  shew  of  whose  Feoffment, 
nanHn  commoii  h«cau§e  by  Presumption  of  Law  he  cannot  have  Knowledge 
17.  M.i9H.6.S{.  thereof;  otherwise  it  is  of  Joint-tenancy  pleaded  on  his  own  Side, 
pi.  64. 78.  pi.  6.     And  also  if  a  Man  pleads  a  Dfeed  which  does  not  belong  to  him, 

nancy  i9!^'ro.i8,  ^^  '''•"  "^^  ^  driven  to  shew  it.  So  here,  forasmuch  as  by  Pre- 
v.  If  H.  6. 4  a.  sumption  of  Law  the  Specialty  of  Covin  does  not  lie  in  the  Know- 
Per^tutm.  **•  ledge  of  tlie  Plaintifla,  they  shell  not  be  compelled  by  Law  to 
l^GfiMM.  T.  15  shew  it.  Also  there  is  another  Reason  to  prove  that  the  general 
H.  7. 9  b.  Bro.  Aveiment  of  Covin  is  good.  For  if  the  Law  be  that  there  may 
joint.teiiAncy,fi.  be  Covin  although  the  Title  is  good,  tlien  there  maybe  special 
Gnb.^85.  H^b.  ^^^^  ^  Covin.  And  in  all  such  Cases  a  Man  shall  aver  the 
dH.  P«st  84.         Covin  generally,  where  the  Averment  of  it  is  given  by  Statutes, 

or  by  the  common  Law.  The  Statute  of  13  Rich,  2.  cap.  17- 
gives  Reoeit  for  feint  Pleading,  and  feint  Pleading  and  Covin  are 
M  one :  and  there  he  shall  pray  to  be  received  by  Allegation  of 
feint  Pleading  generally.  And  so  Tenant  for  Years  by  the  Statute 
of  Gloucestfr  shall  be  received,  and  shall  say  that  the  Action  was 
brought  by  Covin  generally,  sis  it  is  adjudged  in  many  Cases. 
b  M.  8  H.  6. 7  b.  ^And  in  Assize  against  three,  one  made  Default,  and  a  Person  an« 
Fiti.CoiiaiMnc«,7.  g^ertd  for  him 'as  Bailiff,  and  afterwards  he  came  in  and  disallow- 

B«).  26.  Default    ^  y ^  ^^^  ,^j^  g^,jjj.   ^^^  ^.^   ^  ^^  ^j^  ^y,   ^y^^   ^^  ^^ 

should  answer  for  him,  but  he  woald  make  Default,  and  not  ap- 
pear, and  the  Bailiffs  of  the  Place  wliere  the  Assize  was  brought^ 
came  and  demanded  Conusance  by  the  King's  Charter,  and  said 
Aat  this  Default  was  of  Covin  to  take  from  them  their  Conusance, 
and  this  Averme«it  of  Covin  generally  was  held  good,  for  there  is 
«  M.  10  H.  6.15b.  not  any  special  Cause  of  Covin.    *  And  in  ^  Formedon  by  two  Co- 
Fitz.Challenge,si.  parceners  against  one,  the  Parties  were  at  Issue,  and  the  Tenant 
^'  ^^^'  challenged  one  of  the  Jurors,  and  one  of  the  Demandants  agreed 

to  his  Challenge,  to  the  Intent  that  the  Inquest  should  not  be 
taken,  because  he  was  infeoffed  to  his  own  Use,  and  the  other 
Demandant  averred  the  Challenge  to  be  by  Covin,  and  prayed 
that  the  Covin  might  be  tried,  and  the  general  Averment  was  held 
good,  and  it  was  adjudged  that  the  Covin  should  be  tried.     So 
that  Covin  was  averred  generally,  where  there  could  not  be  any 
special  Cause  thereof.     And  so  if  a  Man  will  alledge  Imprison- 
metit  in  Excuse  of  liis  Default,  the  other  may  say  that  this  Impri- 
<  ir.  35  H.  6. 5.     aonment  was  by  Covin  generally.     **  And  so  if  a  Sale  in  Market- 
Fit*.  Replica-       overt  be  pleaded,  the  other  may  aver  it  to  be  by  Covin  generally, 
lns"oi^4.^P?^       ^*^  y««  *«(P^^-     So  if  a  Feoffment  is  pleaded,  the  other  may 
perty  6.  Ante  46.  aver  •  that  it  was  by  Champerty,  generally,  without  shewing  any 

•  Vin.  Abr.tit.      special  Cause  tliereof.     *And  so  in  all  Cases  where  Averment  of 
Covin.  B.  pi.  4.     Covin,  or  of  any  other  Thing,  is  given   by  Statutes  or  common 

Law,  there  a  Man  shall  aver  the  same  generally,  where  tliere  can- 
not be  any  special  Cause  thereof;  bat  where  there  may  be  a  spe- 
'M. 9 P.  6.41.      cial  Cause  it  is  otherwise.     'As  in  9  H.  6.  wherein  a  Pracipe 
pi.i8.Fit£.Faux.  g^^  reddat  the  Tenant  pleaded  in  Abatement  of  the  Writ,  a 
3.  Ante  46.  .  itecovcry 
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Reco^iery  in  Assise  by  ft  Stiu^r  by  Action  tried,  and  tlie  De- 
nftodftnt  would  have  ftvemd  tet  the  said  Assiee  was  brought  by 
Covin  between  the  Plabtiff  ife  the  Assize  and  the  Tenant^  and  he 
was  not  admitted  to  that  ^nmi  Averment  without  special  Canse 
shewn,  for  diere  is  ft  speeal  Ouse  there  to  put  the  Parly  to  an- 
swcr,  and  therefore  the  Party  ongfit  to  shew  the  Title  to  be  false, 
for  if  the  Title  is  good,  there  cannst  be  Covin.    But  here  whether 
the  Title  is  good  or  not,  yet  the  Statute  prohibits  the  Covin,  and 
the  Covin  is  a  Condition  annexed  to  his  Estate,  which  makes  the 
Estate  defeaable,  and  therefore  it  is  not  the  Title  which  is  in  ques- 
tion, bat  the  Covin,  and  fur  this  Reason  the  Covin  may  not  lie  in 
a  special  Cause,  and  then  it  shall  be  generally  averred,  as  it  is, 
and  so  the  Averment  of  it  is  good.    Al&o  there  is  another  Cause 
to  prove  it  good.     *  For  as  the  King's  Subjects  are  born  to  inherit  c  KitciL4. 
Idind  and  other  Things,  so  are  they  boni  to  inherit  and  enjoy  the 
Laws  of  tiiis  Realm,  and  every  Man  alike  may  have  the  JBen^t 
of  the  Law,  and  the  common  Presumption  is,  that  every  Man 
chooses  to  accept  of  it.     But  the  contrary  appears  in  the  Woman 
Defendant,  for  when  she  was  impleaded  in  the  Formedan^  she  had 
not  View,  nor  was  essoigned :  and  it  is  to  be  presumed  that  she 
had  Cause  of  Voucher,  iuasmuch  as  the  Tail  is  so  old,  and  she  did 
not  vouch,  but  lost  the  Advantages  given  her  by  the  Law ;  and 
also  she  can?e  tlie  first  Day,  (and  therefore  was  not  amerced)  and 
ssid  that  she  could  not  deny  the  Action,  all  which  Things  prove  ^  i.  ^  q^^  ^^  ^ 
openly  a  Covin,  and  as  the  common  saying  is,  it  hath  Meat  in  ii$  Wing.  Max.  reg. 
Mouth.     'And  it  is  holden  in  one  Book,  that  where  a  Woman  ^^^'  pl-^^* 
received  pleaded  in  Abatement  of  the  Writ,    that  another  had  Ant/49.^   ^^ 
broi^t  a  Writ  against  her  Husband  and  her,  pending  this  Writ,  <  T.  7  H.  4. 15. 
upon  eign  Title,  and  had  recovered  by  nient  dedire^  and  had  sued  Pj*  i- P»t«.  Brief, 
Kxecution,  that  this  was  no  Plea,  because  no  Tide  was  tried  in   Kcceipt' 5i.  * 
die  other  Writ,  and  a  nient  dedire  is  no  more  than  a  Coafeasion  of 
the  Tenant,  and  his  own  Act.     So  here,  the  Recovery  by  nient 
dedire  is  the  Act  of  the  Party  himself,  and  appears  to  be  covin- 
ous, and  then  to  shew  Cause  of  Covin,  or  to  aver  that  specially 
which  appears  ^  openly  is  vain .     And  therefore  for  all  these  Causes  ^  gf^  tmte  49  (b), 
the  general  Averment  of  Covin  is  gcjod.     And  as  to  the  Exception  and  th|  Books 
taken  because  Execution  is  not  alledgird  to  be  sued,  Sir,  this  is     '*^'^^'  ^'^^  * 
not  necessary,  for  the  Statute  speaks  of  Reroverics  by  Coviu,  and 
it  is  here  a  Recovery  by  Covin,  alMiou;jh  Execution  is  not  sued. 
And  as  to  what  has  been  said  to  the  contrary,  *  that  if  a  feint  Re-  >  Vide  T.  7  H.  }. 
covery  is  sued  against  Tenant  in  Tail,  and  he  dies  before  Eaecu*  J^/-  ^\*J^'  J}^*^' 
tion,   the  Issue  is  remitt*!d,  and  the  Recovery  is  not  executory  to."Rttiiiticr,'o.  " 
against  him,  and  then  if  this  be  so,  it  is  out  of  the  Mischief  of  Co.  Litt.:)(;ri». 
the  Statute:  Sir,  as  to  this,  if  it  be  so,  yet  it  is  within  the  Pur-  ^  Co.  97a.  Kitrh. 
view  of  the  Statute.     Tor  the  Condition,  which,  the  Statute  has   ^faiwTs  c:»Ve. 
annexed  to  the  Estate  of  the  Woman  is  broken,  viz.  by  tlie  Reco- 
very with  Covin.     "*  For  if  a  Man  makes  a  Feolfment  to  one  upon  ■  ^  RoI.  It.  lor*. 
Condition  that  he  shall  not  infeoff  J.  'S.  although  the  Feoffee 
within  Age  makes  a  Feoffment  to  J.  M,  yet  tlie  .Condition  is 
broken,  notwithstanding  the  Estate  is  deftaziblo.     .So  here,  aU 
though  the  feint  Recovery  be  dcfeazible  by  the  Remitter,  if  Exe- 
cution is  not  sued  in  the  Life  of  the  Tenant  in  Tail,  yet  the  Covin 
in  the  Recovery  (which  is  in  Nature  of  a  Condition)  is  the  Cause 

of 
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of  Forfeiture  of  the  Estate.     For  AeUe  iivas  perfect  Covin,  and 

a  Recovery  without  Execution^  for  which  Reason  the  Ueplication 

is  good  without  shewing  the  Exeoition.    And  as  to  the  other  Ex- 

[^56  ]       *ception  taken^  because  it  was  no:  shewn  certainly  how  the  Wife  of 

»  See  1  L('on.78.    the  Plabtiff  was  Heir,  ""it  seeirs  to  mt^  that  for  this  Cause  onlj 

Goaldsb.  36.         the  Replication  is  bad.     For  if  is  a  Learning  in  our  Law,  that 

Hobb.  '^53.  Hutt.  b  Replicaiions,    ^  Titles,    «» Pbas  in  Abatement  of   Writs,    and 

^M.  s£d.4.26a.  *  Estoppels  ought  to  compreiiend  Certainty.      And  the  Iteasou 

Ftr  Danhy.  Co.      why  Replications  ought  to  be  certain  is,   because  Replications 

isia^^ion??!  '^""^^  ^^^  Party  to  Issue,  and  in  ordor  that  the  Court  and  the 

is  Mod.  (36.1.      '  Jurors,  who  try  the  Issue,  may  not  be  inveigled  or  misled  by  ][n- 

Doc.  Fla.  *;80.       certainty,  the  Law,  which  is  founded  upon  Reason  in  this  Point, 

M^'  ^7*^'         ordains  and  provides  that  Replication,  which  make  the  Issues,  shall 

*  M.  2  Kd.  4.  £6  a.  he  certain.  ^  But  a  B&r,  which  contains  Certainty  to  a  commou 
Per  Dauby.  Intent,  is  good :   K  for  s  Man  may  plead  in  Bar  que  estate,  without 

*  ^iTtf'R^k.*  shewing  how;  but  in  toe  Replication  if  he  pleads  que  estate  gene- 
there  cited,  '^"yi  it  is  not  good,  as  it  is  held  in  2  EeL  4.  but  he  ought  to  shew 
•M.  Si  Ed.  4.  how  he  came  to  the  Estate  for  the  Reason  aforesaid,  viz.  for  the 
n^'v7^^\''  gajte  of  Certainty.  And  every  Replication  ought  to  be  directly 
17«.  li*  21  Ed'.  4.  contrary  to  the  Bar,  and  then  the  Parly  ought  to  traverse,  or  else 
83  a.  Per  Brigge,  confess  and  avoid  the  Bar.  And  here  the  Bar  is  good,  and  the 
^12'  M  ^-^^H^  7  Replication  contains  a  Misbehaviour  of  the  Woman  Defendant, 
7  a.*  Per  Jlussey,  ^y  which  her  Estate  is  avoidable,  whereupon  the  Plaintiffs  ought 
Fits.  E»toppc'l,'83.  to  make  themselves  able  to  take  Benefit  of  the  Misbehaviour  of 
nT*  V|J|-  *^?g*'  t'l^  Defendant,  and  if  this  Ability  is  not  certainly  pleaded,  then 
280.  Heatirs          ^^^  ^^^  which  is  fully  confessed,  is  not  fully  avoided;  for  no 

.  Max.  5-1.  Sed  Man  in  tlie  World  can  discern  or  judge  by  the  Pleading  how  the 

^^y*  22  H.  6.  W'ife  of  the  Plaintiff  is  Cousin  to  George  Tailbois,  and  it  may  be 

JSeectw.  Bro.  ^^^  ^^  '^  Cousin  by  Blood  to  him,  and  not  Cousin  and  Heir  to 

Estoppel,  90.  the  Land,  for  it  may  be  that  he  had  a  Son  who  had  a  Son.     And 

'  '**j*.f "  »  '^.*  ^^^'  these  Words  praitextu  quorum  pramissorum,  S^r,  don't  make  the 
and  the  Books         Tv;r  «*       u  •*        r      ^i_  -.i        h  j-     •   •  u     u   * 

there  cited.  Matter  -  better,  for  they  neither  ^encrease  nor  dnnnush,  but  are 

c  Same  Diversity,  referred  to  that  which  is  said  before,  and  to  no  more,  as  they  are 

JJ-  *  ^^'  4- 2<>a-  well  taken  and  expoimded  in  the  Bill  of  Debt  against  tlie  Warden 

9.  Wine.  Max.  '  ®^  ^'^^  Fleet  in  *  7  //.  G*      And  here  if  Issue  should  be  joined, 

reg.  162.  pi.  69.  that  she  was  not  the  Person  to  whom,  £)'c.  this  Issue  comprehends 

^  ****  o  ^  ^iV*^*  "^  Certainty.     ^  And  therefore  in  4  //.  7.  where  the  Condition  of 

127.  Cro.  £.  7u6.  ^^  Obligation  was  that  the  Obligor  should  not  enter  nor  claim  a 

PerFeuntTjJ,  Certain  House,  und  the  Defendant  said  that  he  did  not  enter  nor 

^s'  ik*^^™'  *^^'  claim  it,  and  the  Plaintiff  said  that  he  did  claim  it,  this  Replica- 

ifeath'sMax.i 66.  ^^^"  ^'**  ''^'^  **^'  8®^^  ^"''  ^^^  Inccrtainty,  but  he  ought  to  have 

*  M.  7  H.  6. 5.  pi.  said  that  he  came  to  the  Land,  and  claimed  it,  and  entered  into 
9.  Fitz.  Debt,  26.  it,  and  this  would  make  a  good  Issue.     *And  if  a  Man  would 

*  T.VH.^7.^13!  make  himself  Title  hi  his  Uephcation  by  Entry  into  Land  as  next 
pi.  9.  Bru.  Con-  of  Blood  of  a  Woman  ravished,  who  has  consented  to  the  Ka** 
dition,  130.  Re^  visher,  he  ought  to  shew  how  he  is  next  of  Blood.  "  And  so  if  a 
J'sorantc4S  (a)  ^"^  makes  himself  Title  in  his  Ueplication  as  Lord  by  Entry  in 
and  the  Books  Mortmain,  he  ought  to  shew  how  he  is  Lord ;  and  if  he  in  the 
there  cited.  Reversion  prays  to  be  received,  he  ought  to  shew  how  he  came  to 

\  the  Reversion.     And  all  these  Cases  are  given  by  Statutes,  which 

speak  generally,  as  tlie  Statute  here  does,  but  yet  for  the  Causes 
before  she\^n  a  Man  ought  to  make  a  special  Conveyance  to  the 
Hing  or  Benefit  given  by  the  general  Words.    And  in  a  Writ  of 

Ward 
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Ward  if  the  Defendant  will  say  that  the  Ancestor  of  the  Infant 
held  of  the  Plaintiff  in  Socage,  and  not  by  Knights-Service,  this 
hath  been  adjudged  no  good  Plea,  without  shewing  how  in  Socage, 
as  by  Fealty  only,  because  otherwise  the  Issue  is  incertain.  And 
so  inasmuch  as  this  Replication,  which  ought  to  be  certain  because 
It  tenders  an  Issue,  is  incertain,  and  also  inasmuch  as  it  ought  to 
enable  the  Plaintiffs  to  take  Benefit  of  the  Misbehaviour  of  the 
Woman  Defendant,  and  makes  them  Actors  in  this  Cause,  (for 
which  Reason  they  ought  to  alledge  every  Thing  certainly,  and  the 
whole  is  incertain)  for  these  Causes  it  seems  to  me  that  the  Repli- 
cation is  not  good  in  this  Point.  And  as  to  what  has  been  said  by 
my  Brether  Hales,  that  the  Averment  shall  be  general  because  of 
the  Generality  of  the  Words  of  the  Statute,  I  have  answered  that 
before :  And  as  to  the  Case  put  by  him  for  an  Example,  viz,  if  a 
Statute  was  made,  that  the  Parson  of  tlie  Church  should  enter  for 
a  Rape,  be  should  say  generally  that  he  was  Parson,  without 
shewing  Institution  or  Induction ;  Sir,  I  confess  this  to  be  Law, 
for  if  he  shews  that  he  was  Parson  of  the  Church,  he  pleads  cer. 
tainly,  for  that  is  a  Certainty.  But  if  the  Case  had  been  put  that 
he  should  say  he  was  the  Person  who  ought  to  enter,  and  did  not 
shew  that  he  was  Parson  of  the  Church,  this  had  been  more  like 
our  Case,  and  I  apprehend  this  would  not  be  a  good  Title.    And  *        ^ 

as  to  the  Cases  put  of  Writs  of  Entry  upon  the  Statute,  and  De-  .'' 

ciarations.  Sir,  they  are  not  like  unto  a  Title,  for  some  of  the 
Writs  and  Declarations  are  general,  and  some  are  special.     But 
Titles  ought  always  to  be  certain,  for  he  that  makes  Title  is  there- 
by become  Actor,  and  he  that  is  Actor  ought  always  to  plead  cer- 
tainly.    And  as  to  what  is  said  by  my  Brother  Hales,  that  the 
Plaintiffs  shall  not  be  compelled  to  shew  how  she  is  Heir  because 
it  may  be  that  another  is  now  Heir,  as  the  Son  born  afterwards, 
and  yet  the  Wife  of  the  Plaintiff  should  the  Land  during  the  Life 
of  the  Tenant  in  ISil,  Sir,  as  to  this  I  say  that  it  is  a  Matter 
worthy  of  Consideration.     And  it  seems  to  me,  "that  the  Son  °  S.  P.  cited  and 
bom  afterwards  shall  enter  and  oust  the  Daughter ;  for  the  Statute  ^^^rmcd  to  be 
of  11  //.  7.  saiUi,  that  the  Person,  to  whom  the  Title  belongs  T^f,l^co\iot\. 
after  the  Death  of  such  Woman,  shall  immediately  etUer  into  tn^  3  Co.  62  a. 
Tenements,  and  the  same  shall  possess  and;  enjoy  according  to  hi^ 
Title  in  them,  and  then  I  say,  that  the  Title,  \vnich  the  Daughter 
bad  to  enter  was  in  Tail,  and  after  the  Son  is  born,  the  T'itle  to 
the  Tail  is  devolved  from  the  Daughter ;  then  if  she  shall  possess 
and  enjoy  the  Tenements  according  to  her  Title  in  them,  and  in  no 
otlier  Manner,  and  by  the  Birth  of  the  Son  the  Title  to  the  Tail 
is  devolved  from  the  Daughter,  and  vested  in  tlie  Son,  then  I  say,  o  x.  5  Ed.  6. 4  a. 
that  the  Son,  in  whom  the  Title  now  is,  may  enter.     And  it  is  not  Bro.  Done,  «8. 
like  to  tlie  Case  where  the  Woman  seized  in  Fee  consents  to  a  iiS?'^??*^^ 
Ravii»her,  and  the  Daughter  being  next  of  Blood  enters,  there  I  Kitrh.  $15.  ' 
Mill  agree  **  that  the  Son  bom  afterwards  shall  not  take  away  the  >*  V.  9  H.  7.  S5. 
Title  and  Possession  of  the  Daughter,  for  there  it  is  of  a  Fee-  R'n^^^^MriSi 
Simple.     'Aud  so  wliere  a  Remainder  is  appointed  in  Fee  to  9$.  iCo.  9.5  a.  ' 
the  right  Heirs  of  J.   S.  who  dies   having    a  Daughter,  who  sCo.6ib.  Cro. 
enters  after  flie  Death  of  the  Tenant  for   Life,    there  I  agree  r^^^^Jj^^ 
that  the  Son  bom  afterwards  shall  not  remove  the  Lands  before  403.  kjtdu  tis. 
^t^eited  in  the  Daughter  as  a  Purchase,  for  there  is  a  Fee-sim]ple,       T  *  57  1 
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to  which  the  Son  bom  afterwards  hath  no  Right,  for  the  Land 

never  was  in  any  of  his  Ancestors  before.    But  here  the  Estate  is 

an  Estate  Tail,  and  the  Son  ought  to  have  it  per  formam  dotii,   Ei 

possessio  fratris  de  feodo  simpUci  facit  sororem  esse  hmredem. 

Bro  ^DeicenL^^   *  .^"'  *®  Possession  of  the  Brother  of  an  Estate  Tail  as  Heir  to 

Co?Lit?^b.    *  ^^  Father  will  not  make  the  Sister  to  be  Heir,  but  it  shall  ()escend 

Kitch.  218.  to  the  younger  Son  of  the  half  Bl<^d.    ^  And  if  the  Bastard  efg/i 

\^^'^^^^i±Q     abates  into  Fee-simple  Land  after  the  Death  of  the  Father,  and 

1  Finch.  40^     *    ^^^  seized  without  Interruption,  and  his  Issue  enters,  he  shall 

f  Finch.  118.        hold  it,  and  the  Right  of  the  mulier  puisne^  and  of  his  Heirs,  is 

« M**'^^Ed*3        bound  for  ever.  '  But  otherwise  it  is  of  Lands  in  Tail,  for  the  Right 

J8.  pU.  nit.  Co.     ^^  ^^  mulier  puisne,  or  of  his  Issues,  shall  not  be  bound  there. 

Litt.  tiS  b»  So  that  there  is  a  great  Difference  between  Fee-simple  Lands  and 

Lands  in  Tail.  And  therefore  here  inasmuch  as  the  Title  is  in 
Tail,  aud  the  Act  saith  that  the  Person  shall  enjoy  it  according  to 
his  Title,  which  is  here  in  Tail,  and  the  Estate  of  the  Woman, 
who  suffered  the  Recovery  by  Covin,  was  defeated  by  the  Entry 
of  the  Daughter,  the  Son  born  may  for  tliis  Cause  enter  and  oust 
the  Daughter,  for  the  Title  in  Tail  is  in  him,  and  there  the  com- 
"     '  mon  Proverb  is  verified,  viz.  one  shall  beat  the  Bush,  and  another 

*  P.  9H.r.  «4b-  have  the  Bird.  •*  As  if  a  Man  has  Land  by  Descent  on  the  Part 
pZ'  vl^od!^(^.  **  ^^  ^^^  Mother,  and  he  makes  a  Feoffment  upon  Condition,  and 
Iitt.i2b.Dal.'92.  dies  without  Issue,  aud  the  Heir  of  the  Part  of  the  Father  enters, 
Robins,  of  Oa-  the  Heir  of'  the  Part  of  the  Mother  shall  oust  him ;  and  so  I  have 
velk.  119,  ifO.       declared  my  Opinion  in  the  said  Case :  but  it  was  well  moved,  and 

it  is  a  cunning  Case.  And  as  to  what  was  also  said  by  my  Bro- 
ther ffales,  fo.  52,  that  if  the  Plaintiff  should  shew  how  she  is 
Heir,  then  it  would  give  Occasion  to  the  Defendant  to  say  that 
she  was  a  Bastard,  or  had  an  elder  Brother ;  Sir,  whether  or  no 
it  be  reasonable  to  give  such  Answer,  I  myself  report  to  the 
Audience  quasi  diceret  that  it  is  reasonable,  /or  this  destroys  the 
Tide  of  the  Plaintiffs  without  shewing  the  special  Matter.  And 
as  to  what  was  also  said  by  him,  that  if  the  Party  should  be  forced 
^  .  to  shew  how  he  had  Title,  then  it  might  be  that  he  had  double 

*  Htle,  as  in  the  Case  there  ®  put,  and  the  shewing  of  that  would 

make  the  Plea  double,  Sir,  as  to  that  the  Plaintiffs  have  pre- 
vented this  well  enough,  for  being  afraid  that  the  Plea  might  be 
double,  they  have  shewn  nothing,  and  now  this  is  worse  than  a 
double  Plea,  for  a  double  Plea  has  Matter  of  Substance,  but 
here  there  is  no  Matter  of  Substance.  And,  Sir,  in  the  said 
Ante  51.  f  Q^^  ^^  rjvjj^  ^.jjl  ^^^  ^  double,  for  the  Remainder  for  Years, 

and  the  Remainder  for  Life,  commence  at  one  Time,  and  upon 
one  Livery,  and  are  no  more  than  one  Title,  and  whether  there  be 
one  or  two  lltles,  in  bur  Law  a  Man  ought  to  hold  himself  to 
-one  Matter,  and  not  to  double  Matter.  And  as  to  what  has  been 
f  Ante  5ft  *said,  that  it  would  be  an  Estoppel,  Sir,  this  is  not  so,  for  when 

one  is  forced  to  shew  a  Thing  certain,  and  to  rely  upon  one  Point, 
he  shall  not  be  estopped  at  another  Time  to  shew  another  Thing, 
vhich  he  qould  not  shew  before,  for  if  he  should  the  L«aw  would 
be  unreasonable  in  this  Point,  for  it  would  prejudice  a  Man, 
where  there  was  no  Default  in  him ;  for  which  Cause  it  shall  not 
be  an  Estoppel.    And  as  to  the  other  Reason  inoved  by  my  Bro* 

*  A|tt  AS»    ^        ther  Hal^,  *  that  the  Plaintiffs  need  not  shew  how  Heir,  because 

they  were  once  seized,  as  if  a  Remainder  in  Tail  is  once  executed, 

the 
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tlie  Issue  in  Tail  shall  have  a  Formedohf  and  shall  declare  upon  an 
immediate  ^  Gift;  Sir,  I  agree  to  this  Case,  for  all  passes  at  one  ^  See  Ante  52,  (b) 
Time,  and  upon  one  Livery.     But  if  it  was  by  Way  of  Grant  of  a  *°^  ^*J?^*^* 
Reversion,  there,  although  they  were  once  seized,    it  would  be 
olheni'ise ;  for  in  ^  20  Jss.  a  Diversity  is  taken  between  a  lie-  ^  so  Ass.  pi.  19. 
munder  and  a  Reversion,  for  there  the  Plaintiff  in  Assiz^  after  the 
Bar  made  himself  Title  by  a  Grant  of  the  Reversion,  and  it  was 
held  that  he  ought  to  shew  the  Deed  of  Grant  thereof,  not  with- 
standing he  was  once  seized  by  Force  of  the  same.     So  that  he 
that  makes  Tide  is  always  Actor,  and  ought  to  plead  certainly. 
^And  it  is  held  in  2  H.  6.  that  if  one  makes  himself  Title  by  *  T.  t  H.  6. 14.  pi. 
Force  of  the  King's  Letters  Patents,  he  ought  to  shew  them,  not-  J !•  i**^MartlM. 
withstanding  he  is  once  seized;  and  perhaps  in  the  Case  of  the  defaiu7!uBro.t 
Remainder,  if  one  be  to  make  himself  Title  in  his  Replication  H.i5£d.4.  trb. 
by  Force  of  such  Remainder  vested  in  him,  he  ought  to  sliew  the 
Estate  precedent,  and  may  not  plead  a  Feoffment  to  him  generally ; 
for  when  a  Man  makes  Title  to  himself,  he  pleads  as  certainly  as 
if  the  Thing  was  to  be  executed,   notwithstanding  he  is  once 
teited,  for  he  is  thereby  become  Actor  (as  1  said).     Wherefore  for 
dieae  Causes  the  Replication  is  not  good  in  this  Point.     And  as  to 
the  Matter  in  Law  upon  the  Statute,  it  seems  to  me  that  this  Case 
is  within  the  .Letter  of  the  Statute  in  one  or  two  Places.     First, 
we  have  a  Learning  in  our  Law,  "  that  if  the  Terms  and  Letter  of  "  Vin.  Abr.  tjt. 
a&j  Statute  are  obscure  and  difficult  to  be  understood,  we  ought  to  ^f*^*^''  ^'  ^' 
have  Recourse  to  the  Intent  of  the  Makers,  and  thereby  we  shall 
come  at  the  Meaning  of  the  Letter.    And  therefore  the  Statute  of 
Wntminster  2.  cop.  S.  says,  In  case  when  a  Man  doth  lose  by  De- 
fault the  Land  which  was  by  Right  of  his  Wife^  it  was  very  hard 
that  the  Wife,  after  the  Death  of  her  Husband^  had  no  other  Re* 
anxry  but  by  a  Writ  of  Right,  Sic.  Here  the  Statute  speaks,  where 
the  Ausband  lost,  S^c.     °  And  if  the  flusband  alone  had  lost,  the  ■  H.  10  H.  4.  Fitz. 
Law  always  was  that  the  Wife  might  enter,  and  she  was  not  driven  ^"Mjizin,?.  Per 
to  her  Writ  of  Right,   but  the  Exposiuon   of   the  Statute    is,  ^•^- '^  i°>^- ^<- 
where  the  Husband  and  Wife  lose  by  Default*  for  such  was  the 
Intent  of  the  Statute.    •And  the  Statute  of  Westminster  2.  cap.  \.  •  M.  er  H.  s.  23  b. 
saitb,  that  if  a  Fine  be  levied  hereafter  upon  such  L^nds,  ipso  jure  ^xoh^^PerTh^ 
sit  tmllus;    which  Words    seem   to  make  the    Fine  void,    but  M.ssEd.s.  Viti. 
vet  it  is  not  void,  but  works  a  Discontinuance,  .though  it  is  void  Estoppel,  sac. 
as  to  barring  the  Right  oT  the  Tail.     And  thus  the  ambiguous  \l^^^^^,'^lli. 
Words  of  Statutes  have  always  been  expounded  according  to  the  154.  Goaidsb.  9.' 
Intent  of  the  Makers.    And  the  Statute  of  Gloucester,  cap.  S.  loMod.  i79,«4d. 
saith.  Likewise  the  Heir  of  the  Wife  shall  not  be  barred  of  his  pf'.^^R^Jov.V. 
Action  after  the  Death  of  his  Father  and  Mother,  to  demand  poit8<.i;>7. 
the  Inheritance  of  his  Mother   by  Writ   of  Entry,  which  his 
Father  did  alien  in  the  Time  of  his  Mother,  zohereof  no  Fine 
is  levied  in  the  XfV^'s  Court:   Which  Words  whereof,  S^c.  are 
doubtful  and  incertam  in  the  Letter,  ^but  the  Meaning  of  theni  »Litt.$7Si. 
is,  whereof  no  Fine  is  levied  by  the  Husband  and  Wife,  for  Fines  «  Inst.  294.  9  C«. 
may  well  be  levied  by  them,  and  such  has  been  the  Exposition  ^     Pott  as. 
ever  stoce,  according  to  the  Intent  of  the  Makers.     So  that  the  lu- 
tent  of  the  Legislature  is  to  be  sought  for  iu  the  Exposition  of  the 
ambiguous  VVorda  of  Statutes,  and  the  *  Letter  shall  be  aided  by  the        [  *^8  ] 
Intent.    Tlie  Words  then  being  doubtful  here,  we  must  enquire 
U6  the  Intent  of  the  Legislature.    And  as  to  this  it  is  first  to  be 

1 2  obser^ed^ 
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observed,  that  the  Marriages  of  Women,  and  their  Advancement 
thereby,  is  greatly  favoured  in  our  Law,  insomuch  that  if  a  Woman 

•  T.  5  Ed.  2.  Fitz.  gives  ^  Land  to  a  Man  causd  matrimonii  pralociUi,  and  he  will  not 
M"'!?H*ft'V*  marry  her,  but  marries  another,  she  shall  have  a  Writ  to  recover 
Per FU2h.liy. 147.  ^^^  Land.  ^And  if  Land  is  given  in  Frank-marriage,  and  the 
pi.  75.  F.N. B.  Parties  are  afterwards  divorced,  the  Woman  shall  have  all  the 
f05  «.  C^  Liu,  Land.  '  And  where  a  Cui  in  vita  is  given  by  the  Statute  of  West^ 
f78.%Finch.^«64.  ^i^ster  %,  cap.  3.  upon  Recovery  by  Default  against  the  Husband 

3  And.  84.  and  Wife,  by  the  Equity  thereof  a  Woman  divorced  shall  have  a 
b  T.  IS  Ed.  3.  (^iij  ^f^fg  divortium  to  recover  the  Land  lost  by  the  Husband  and 
19  Ass-'piTi.  Wife  by  Default  before  the  Divorce.  Which  Cases  prove  how 
Fiti.  Assiie,  8S.  greatly  the  Provision  of  Marriage  and  the  £state  thereof  is  favoured 
Bro.  Dersi^l  by  ^|,g  Common  Law.  And  then  \i  they,  whose  Estates  are  so 
Fiu.'A88i^  415.  gr^^Jy  favoured  by  the  Law,  will  be  of  Covin  and  Deceit  to  hurt 
Perkins,  $t58.  and  impair  those  Estates,  and  so  disinherit  the  Heirs,  and  so  to 
Co.  Litt.22a.  reward  Benevolence  with  Wrong  and  Disherison,  certainly  it  can- 
PerWood.  Bro.  '  ^^^  ^^  thought  but  that  every  Man  would  wish  to  see  such  Wo- 
Parliament,  2i.  men  punished,  and  that  the  Intent  of  the  Makers  of  the  Statute  of 
Moor,  508.  Post  n  H.j.  was  as  extreme  against  them  as  possible.  And  so  it  seems 

9. 178.  ^^  ^g  ^lj^^  ^1^^  Intent  of  the  Makers  of  tlie  Statute  is  to  be  taken 

most  strongly  against  these  Women,  and  then  if  the  Words  of  the 
same  Statute  are  doubtful^  they  shall  be  interpreted  most  strongly 
against  them.  And  with  regard  to  the  Words^  Sir,  the  first  Part  of 
the  Statute  (which  is  in  the  Disjunctive)  saith,  that  if  any  Woman, 
who  hath  had,  or  afterwards  shall  have,  any  Estate  in  Dower, 
for  Term  of  Life,  or  in  Tail,  jointly  with  her  Husband,  or  solely 
to  herself,  or  to  her  own  Use,  in  any  Tenements,  8)C,  of  the  In* 
heritance  or  Purchase  of  her  Husband,  S^c.  so  that  the  Estate  in 
.  Dower  may  not  be  referred  to  these  Words,  jointly  with  her  Hus- 

band, for  a  Woman  cannot  have  an  Estate  in  Dower  jointly  with 
her  Husband,  but  tliese  Words,  jointly  with  her  Husband,  shall 
be  referred  to  the  two  other  Estates,  viz.  for  Life,  or  in  Tail,  and 
here  the  Estate  is  in  Tail,  and  so  within  the  Words.  But  then  the 
Estate  is  referred  to  the  Things  following,  viz.  in  Manors,  Lands, 
Tenements,  or  other  Hereditaments ;  and.  Sir,  here  it  cannot  be 
denied  but  that  the  Estate  is  an  Hereditament,  that  is  to  say,  in 
the  Use,  for  a  Use  is  an  Hereditament,  and  such  an  Hereditament, 

*  Dyer,  10  b.  11a.  whereof  ^possessio  fratris  in  feodo  simplici  facit  sororem  esse  hare- 

14  b?'i  C^'.  i«iV  ^^*  ^*  ^^  '^  **^'^  '"  ^  ^^-  *  ^'  ^"^  ^"^^  ^"  riereditament,  that  if  a 

4  Co*.  22  a.  T,  '  tMan  has  to  the  Value  of  405.  therein,  he  shall  be  ^  sworn  in  an  Assize 
Raym.  S17.  Ld.  by  the  Common  Law :  and  it  is  such  a  Thing,  as  Statutes  (such  as  the 
Findi.'i6!2*Fiich.  Statute  of  Pernor  of  Profits,  and  others)  have  admitted  to  be  an 
21.  bac.Rea(l.on  Hereditament.  Here  then  the  Woman  has  an  Estate  Tail  in  an  He- 
Statute  of  Uses,  reditament ;  but  there  is  one  Circumstance  wanting,  and  that  is,  that 
Fiu.  SubpceM  \'.  ^^^  Hereditament  ought  to  be  of  the  Inheritance  or  Purchase  of  her 
Bro.  Descent,  ^36.  Husband.  And  as  to  this,  I  say,  that  here  the  Use  and  the  Land 
'M.  15  H. 7.13b.  also  was  the  Inheritance  of  the  Husband,  for  his  Heir  might  in- 
jZon'u!!c^-  ''^"^  ^^'  ^"^  *"  Inheritance  is  such  an  Estate  as  may  be  inherited 
lenge,202.  M.  5*  by  the  Heir.  And  as  to  the  Definition  of  Britton,  which  makes 
Ed.  4.  7.  ol.  15.  a  Distinction  between  an  Inheritance  and  a  Purchase,  Sir,  I  have 
ChJui^Mi^lV  "^  S"*«at  Regard  to  it,  for  his  Book  cAitains  many  Errors ;  but  the 
Litt.  J464.  Dyer,  Book  of  Littleton,  according  to  the  first  Edition,  wherein  the  new 
9*  pi-  ^-.^i^-    Additions  are  omitted,  ^faicb  is  the  truest  and  surest  Register  of 

42  b.    Ld.Raym.  •  th© 
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the  Grounds  and  Principles  of  our  Law,  defines  ^  quod  feodum  *»  Litt  §  i. 
Mimpiex  idem  est  quod  hareditas  legitima  vel  pura.     So  that  he 
takes  every  Fee  Simple  to  be  an  Inheritance,  and  he  says  that  this 
Word  (In/ieritance)  is  not  only  intended  where  a  Man  has  Land 
by  Descent,  but  also  that  every  Fee  Simple  or  Tail,  which  a  Man 
has  by  Purchase,  is  an  Inheritance.     ^  And  as  to  the  Case  put  in  •  M.  7  H.  4. 5. 
7  H.  4.  of  VL  Cuiin  vita,  Sir,  at  the  End  of  the  Case  it  appears  jJ\f\^o!^(5ilf* 
that  Thirning  had  been  in  the  Chancery  to  enquire  the  Form  of  vita,  5.  F«nx. 
the  said  Writ,  and  they  said  that  the  Form  was  both  the  one  Way  Latiii,i9.Cq.Liu. 
and  the  other,  viz,  quam  clamat  esse  jus  et  litereditatem,  8fc.  or  ^^■•.^te47. 
€k  done  talis,  S^c.    And  I  have  also  looked  into  the  ^Register,  ^  Rcgiat  93ib. 
which  is  accordingly ;  wherefore  this  Reason  does  not  at  aU  dis- 
prove the  Matter.     And  another  Case  was  put,  '  that  if  a  Woman  *  T.  i  Ed.  t.  Fitz. 
purchase  an  Advowson,  and  a  Usurpation  is  had  when  she  is  co-  S^p^jj^Efljf'o 
vert,  she  shall  be  without  Remedy  after  the  Death  of  the  Hus-  sWtdeo. 
band,  because  the  Statute  says,  the  same  shall  be  observed  in  Pre" 
fentmetits  made  unto  Churches  being  of  the  Inheritance  of  Wives, 
Sfc.     Which  (it  has  been  said)  is  to  be  intended  of  a  Descent ;  Sir, 
as  to  this,  it  is  referred  to  the  Sentence  before,  which  saith,  he 
Mhail  have  the  same  Action  as  the  last  Ancestor  should  have  had, 
.  ifc,  and  for  this  Cause  it  is  to  be  intended  of  Advowsons  by  De* 
•cent,  for  this  Statute  is  like  that  of  Westminster  2.  cap,  41.  which 
gives  a  Cessavit  of  a  Chantery,  and  saith.  An  Action  shall  lie  for 
the  Donor  or  his  Heir  to  demand  the  Land  so  given  in  Demesne, 
where  it  gives  an  Action  to  the  Ancestor,  or  to  his  Heir.     And  so 
the  said  Statute  of  Quare  Impedit  gives  the  Action,  which  the  An- 
cestor might  have  had ;  which  proves  that  the  Statute  intended  a 
Deflceot ;  wherefore  neither  the  said  Statute,  nor  the  Case  put,  do 
at  all  prove  that  a  Purchase  is  not  an  Inheritance.     And  in  a  Writ 
of  Right  of  Land  of  his  own  Purchase  the  Writ  shall  say,  quam 
damat  esse  jus  et  hareditatetA  suam.    For  which  Reason  it  seems 
to  me,  that  the  Use  here,  and  the  Land  also,  are  the  Inheritance 
of  the  Husband,  for  his  Heir  might  inherit  it,  and  though  the  Use 
II  the  Inheritance  of  the  Husband  and  Wife,  ergo  it  is  the  Inherit- 
auce  of  the  Husband.     And  then  all  the  Words  of  the  Statute  are 
satisfied,  for  here  the  Woman  has  an  £state,  what  Estate?  an 
Estate  Tail ;  in  what  ?  in  an  Hereditament  f  what  Hereditament  i 
a  Use;  in  what  Manner?  jointly  with  her  Husband;  how?  to  her 
own  Use;  of  who$e  Inheritance  ?  of  the  Inheritance  of  the  Hus- 
band ;  and  so  all  the  Words  of  the  first  disjunctive  Sentence  are 
fally  performed  in  the  Case  here.    And  if  the  Case  was  not  within 
the  Vforda  of  the  first  disjunctive  Sentence,  yet  should  it  be  within 
the  Words  of  the  second  disjunctive  Sentence,  which  is,  or  given  to 
ike  Husband  and  Wife  in  Tail  by  any  Person  seized  to  the  Use  of  the 
Husband,  Sfc.     For  it  cannot  be  here  denied  but  that  the  Feoffees 
were  seized  to  the  Use  of  the  Husband  until  the  Stitute  of  27  H. 
8.  was  made,  for  if  they  were  seized  to  the  Use  of  the  Husband 
and  Wife,  ergo  they  were  seized  to  the  Use  of  the  Husband.     And 
the  Husband  had  the.  entire  Use,  and  the  Wife  the  entire  Use,  for  "  I>y.  9.  pi.  93. 
there  there  are  no  Moieties  "  between  Husband  and  Wife.     And   [  *59  ]  ^-  Pj" 
*when  the  Statute  of  27  H.  8,  was  made,  it  gave  the  Land  to  Marg.  i  CcVeV 
them  that  bad  the  Use.     It  is  to  be  seen  then,  who  shall  be  ad-  sCo.5b.i4b. 
jadgod  ia  Law  the  Donor  after  the  Execution  of  the  Possession  to  pjit^]^^/®'  ^' 

the 
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the  Use.     And,  Sir,  die  Parliament,  (which  is  nolhing  but  a  Coort) 
may  not  be  adjudged  the  Donor.     For  what  the  Parliament  did  was 
only  a  Conveyance  of  tlie  Land  from  one  to  another,  and  a  Con- 
veyance by  Parliament  does  not  make  tlie  Parliameut  E^pnor;  but 
•  Sec  7Bd.  6.        it  seems  to  me  that  the  *  Feoffees  to  Use  shall  be  the  Donors,  for 
S'^^N^cT'T-ilis*^'  ^^^^  *  ^^^  *®  made  by  Parliament,  ^  every  Person  in  the  Realm  is 
TheoKDig.Jibip.  privy  to  it,  and  assents  to  it,  but  yet  the  Thing  shall  pass  from  hini 
c«p.  7.  $  S5.    1     that  has  the  most  Right  and  Authority  to  give  it.     ^  As  if  Cetluif 


pi.  35.  give  II.     '^na  ii   lenani  lor  i^ie,  ana  ne  m  me  iveversioni  joib  m 

c  5****'  w^V   «a   *  Feoffment,  it  shall  be  adjudged  the  Liveiy  of  the  Tenant  for 


pi.  to.    Bro.'     '  I^f^y  because  he  has  the  greatest  Authority  to  do  it.     *  And  so  if 
Feoffm.  18.  one  who  b  seized  in  Fee  of  Land^  a|id  another  who  has  nothing 

H***  ^'  -S?V    in  it  join  in  a  Feoffinent,  it  shall  be  said  the  Feoffment  of  him  that 


sRoK  Abr.  64^  *  ^^^  Right,  and  the  Confirmation  of  the  other.    So  here  it  shall  be 


S8.  Co.  Litt  Feoffees  in  takins  a  Th|ug  froni  them,  and  making  another  the 
^.b.  6Co.i5.a.  Donor  of  it.  'And,  Sir,  in  the  Case  of  the  Rector  of  Edington, 
A?n  tltGraiti  19  H.  6.  where  the  King  had  granted  to  the  Rector  M  his  Brer 
O.  a.  2.  pi.  7.  in  thren,  that  when  a  Tithe  shou]d  be  granted  to  him  by  the  Clergy, 
2*"%!^'^  ^^'T  ^®y  should  be  discharged,  "and  afterwards  a  Tithe  was  granted  by 
«M.2i*H."?3«:'  the  Clergy  in  their  Convocation,  there  it  is  held  by  the  better 

?L  SO.  Bro.  Opinion,  that  the  Rector  sliould  be  discharged  by  the  said  Grant 
Voffm.  18.  Co.  Qf  jje  King,  notwithstanding  he  be  adjudg^  in  JUaw  one  of  tbe 
£!70i.  Vin.Abr!  Convocation,  and  as  such  one  of  the  Grantors,  for  the  Commoo 
tit.GrantsG.a.2.  Law  saith,  that  none  shall  be  dapmified  by  such  special  Grant 
Fp^^'  H  a  made  by  Parliament.  «  And  therefore  the  Writ  of  Right  Patent 
FH*.^Gninf.  10.*  ^^  London,  was  not  taken  away  by  the  Statute  of  fVeMminUer  2. 
Bro.  40.  Pa-  cap,  1 .  De  doriis  conditionalibus,  but  it  remains  at  this  Day,  and 
tent.  16.  ^*'''**'  the  Demandant  shall  make  his  Protestation  to  sue  in  Nature  of  ^ 
rp?i9H.6^64rb.  Formedon  in  Descender,  as  he  shall  do  in  other  real  Actions 
Ptr  Forteacue.  O.  there.  ^  So  that  Acts  of  Parliament  will  not  prejudice  any.  And 
Bendl.  187.  hgr^  ihe  Land  is  by  the  Act  of  Parliament  removed  from  the 

^  i*RoK  R^iro.      Owners,  that  is  to  say,  the  Feofiees,  to  the  Cestuy  que  Use,  and  the 

Statute  would  do  wrong  if  it  should  not  adjudge  them  the  Donors, 
for  they  have  the  greatest  Aulliority  to  give  it,  and  the  Parliament 
is  only  a  Conveyance,  and  therefore  it  shall  be  adjudgecT  the  Gift 
of  tlie  Feoffees  by  Parliament,  and  so  the  Gift  of  the  Feofiees  who 
were  seized  to  tbe  Use  of  the  Husband,  and  then  within  the  Words 
pf  tbe  second  disjunctive  Sentence  of  tbe  Statute  of  11/7. 7. 
And  if  the  Feoffees  should  not  be  adjudged  the  Donors,  then 
George  Tailbois  should,  hut  this  seems  repugnant  for  him  to  be 
y  E<J«^'  ^'<>'  taken  to  be  *  Donor  to  himself,  and  therefore  Uie  FeofTees  shall  be 
B.  N.  C.  $  436.      Adjudged  the  Donors  ut  mpra,  and  so  within   the  Words  of  the 

Statute.  And  if  the  Case  here  was  out  of  tbe  Words,  yet  it  should 
be  within  the  Equity  of  the  Statute.  For  it  is  to  be  considered, 
that  the  Statute  was  made  for  the  Redress  of  false  Covin,  and  to 
»  Vin.  Abr.  tit.  give  a  speedier  (lemedy  to  Right.  ^  And  all  such  Statutes  are  in 
Co  Lht  ^ads'  ^^  Advancement  of  Justice,  and  beneficial  to  the  public  Weal,  and 
b.  5  Co.  60.  a*  therefore  sb^U  be  exti^nded  by  Equity.  And  although  it  restrains 
77.  b.  tlie 
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die  Liberty  of  Tenant  in  Tail^  Sir,  every  Statute^  which  shall  be 
extended  by  Equity,  restrains  some  Body,  and  is  penal  to  some 
Body.     But  yet  inasmuch  as  it  is  beneficial  to  the  greater  Number, 
it  shall  be  taken  by  Equity,  and  so  is  this  Statute,  for  it  tends  to 
the  Suppression  of  Deceit,  and  to  the  Advancement  of  Truth. 
And  the  Statute  of  Westminster  2.  cap.  3,  gives  a  Cui  in  vita  upon 
Recovery  by  Default,  before  which  Statute  such  Recovery  was  a 
Wrong  to  the  Wife,  and  a  Hardship  as  the  Statute  saith,  and  there- 
fore a  '  Ctfi  ante  divortium  is  given  by  the  Equity  of  that  Statute,  i  Ante  5a,  (c) 
And  the  Statute  of  Marlbridge,  cap.  6.  speaks  of  them,  who  use  to  and  the  Books 
inftt^ their  eldest  Sons  and  Heirs  being  within  Age ;  »  yet  if  his  ^^^  «*gjj  j^ 
first  hon  be  dead,  and  he  infeoflTs  his  second  Son,  \iho  is  his  Heir,  107.    ^  Browni,  ^ 
it  is  within  the  Equi^  of  the  Statute ;  '^  or  if  he  levy  a  Fine  to  him,  189. 
whicb  is  Matter  of  Record,  this  shall  be  within  the  Equity  of  the  ]^'^^^'^^^ 
Statute,  and  yet  it  speaks  of  a  Feoffment.    And  the  Reason  b,  ^  in^t.  ito* 
because  Covin  is  always  abhorred  in  our  Law,  and  Statutes  made 
in  Suppression  thereof  are  for  the  public  Good,  and  therefore 
shall  be  extended  by  Equity.    And  so  the  Statute  of  1  Hen,  7. 
cap.  1.  which  gives  a  Wnt  of  Formedon  in  Remainder  against  the 
Pernor  of  Profiui,  was  made  in  Suppression  of  Coviii>  for  the 
Feoflfaient  made  to  Persons  unknown  to  defraud  those  that  had 
Right  to  the  Land  was  a  great  Covin  and  Deceit  in  the  Law ; 
*and  therefore  a  Scire  Facias  to  execute  a  Remainder  shdl  be  « 14  h.  r.  ir.  si. 
maiotaitnble  against  the  Pernor  of  the  Profits,  as  it  is  adjtidged  in  Bro.  Parliament 
14  H.  7.  and  all  this  is  for  the  Catise  above  given.     So  it  is  here,  p^fiS^IS^'  t 
for  Bradon  saith,  de  sim  libus  ad  similia  eadem  rations  proceden*  15  h.  7.  a!  pi.  s. 
Aon  est,  and  therefore  inasmuch  as  this  Statute  was  made  in  Sup<^  Kelw.  101.  a.  b. 
preision  i>f  Covin,  it  shall  be  extended  by  Equity,  especially  as  tM  ^  Boist.^fis'** 
Intent  of  the  Minds  of  the  Makers  of  the  Statute  are  to  be  sup^^  Post  us.  * 
posed  very  severe  against  the  Women  therein  mentioned,  as  I  have 
irid  before.    And  then  the  Statute  of  27  H.  8.  which  executes  the 
Possession  to  the  Use,  makes  the  Possession  subject  to  the  Con- 
ditton,  which  was  annexed  to  the  Estate  being  in  Use.     As  the 
Statute  de  prerogativa  regis,  cap.  1 .  ordains,  that  the  Lord  the  King 
ihall  have  the  Wardship  of  all  the  Lands  of  such  as  hold  of  him 
IB  chief  by  Knights  Service,  of  whomsoever  they  hold  else  by 
such  Service,  ifc.  and  the  Statute  of  4  H.  ?•  cap.  17.  ordains,  that 
if  Cesiuy  que  Use  die,  no  Will  by  him  declared,  and  his  Heir  within 
Age,  the  Lord  shall  have  a  Writ  of  Ward  as  well  for  the  Body  as 
for  the  Land,  as  he  should  have  had  if  the  Ancestor  had  been  in 
Possession  of  the  same  Estate :  ^  Now  the  Law  was  upon  the  Con-  p  S.  P.  debated  * 
jmction  of  these  two  Statutes  together,  that  if  the  King's  Tenant  ^ •  ^^  ^j^-  ^^ 
had  died  seized,  having  also  a  Use  in  Land  holden  of  other  Lords,  ^^^  '^,  'slamfr* 
the  King  riiould  have  his  Prerogative  in  them,  for  the  said  Statute  Prcrog.  9.  a.  b. 
of  4  H.  7.  makes  the  Land  in  Use  subject  to  the  King's  Preroga-  P**"^™  ^-  ^*  ^' 
tivc.    And  so  here,  the  Statute  of  27  H.  8,  which  unites  the  /  ^^ 
Posaaasion  to  the  Use,  makes  the  Possession  subject  to  Covin  ab- 
nexed  to  the  Estate  in  Use.     For  which  Reasons  it  seems  to  roe 
that  the  *  Case  here  is  within  the  Words  of  the  Statute  of  1 1  /i.  7.        [  *  60  ] 
And  if  it  be  not,  yet  it  is  within  the  Equity  of  it,  and  so  the 
Entry  of  the  Plaintiffs  is  maintainable :  but  for  the  said  single 
Fault  in  the  Replication' they  shall  not  recover. 
And  so  Ifcte,  that  all  the  Justices  held  the  Case  here  within  the  xVofa  Bent. 

Words 
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Words  of  the  Statute  of  11  if.  7.  and  if  it  was  not  within  Ae 
Words,  that  yet  it  was  within  the  Kquity  of  the  Statute.     And  they 
•2  Rol.  R.  506.     held  also,  that  the  Heir  might  enter  *  immediately,  that  is  to  say, 
etl.  155.  j^  ^^  jj£^  ^f  ^1^^  Tenant  in  Tail.     But  no  Judgment  was  given. 


A  Report  of  a  Case  argued  in  the  Common  Bench, 
before  all  the  Justices  of  the  same  Bench,  in 
Michaelmas  Term,  in  the  fourth  Year  of  the 
Reign  of  King  Edward  the  Sixth,  between  Lewis 
Dive,  late  Sheriff  of  Bedf.  Plaintiff  and  John 
Maningham,  Defendant,  in  an  Action  of  Debt, 
upon  an  Obligation  bj^ought  by  the  said  Plaintiff 
against  the  Defendant.  The  Record,  was  as  fol- 
lows :  Rot.  559. 

D^arati  TOHN  Mamngkeun,  late  of  Baldock,  in  the  County  of  Hert- 

fordf  Draper,  otherwise  called  John  Maningham^  of  Baldock, 
in  the  County  of  Hertford,  Draper,  was  summoned  to  answer 
Jjewis  Dive,  Esquire,  late  called  LewU  Dive,  Esquire,  Sheriff  of 
the  County  of  Bedford,  of  a  Plea  that  he  render  to  him  «£40, 
which  he  owes  him,  and  unjustly  detains,  ifc.  And  whereupon  the 
same  Lewis,  by  Thomas  Grendon,  his  Attorney,  says,  that  whereas 
the  aforesaid  JohUf  the  last  Day  of  May,  in  the  thirty^eighth  Year 
of  the  Reign  oC  the  JLord  Henry  the  Eighth,  late  King  of  Eng^ 
land,  the  Father  of  the  Lord  the  King,  now,  at  Bedford,  by  his 
certain  Writing  obligatory,  acknowledged  himself  to  be  bound  to 
the  same  Lewis  in  the  aforesaid  <£40,  to  be  paid  to  the  same  Ltuis 
on  the  Feast  of  Pentecost  then  next  coming,  nevertheless  the  afore- 
said John,  although  often  requested^  the  aforesaid  <^40  to  the 
same  Lewis  hath  not  yet  rendered,  but  the  same  to  render  to  him 
hath  hitherto  refused,  and  yet  doth  refuse.  Wherefore  he  says,  that 
be  is  damnified,  and  hath  Damage  to  the  Value  of  100  Shillings: 
and  therefore  he  brings  Suit,  ^c.  And  he  produces  here  in  Court 
the  Writing  aforesaid,  which  witnesseth  the  Debt  aforesaid,  in 
Form  aforesaid,  the  Date  whereof  is  the  Day  and  Year  above^ 
said,  ^c. 

I^Iet.  /  And  the  aforesaid  John,  by  John  Polify  his  Attorney,  comes 

and  defends  the  Force  and  Injury,  when,  ^c  and  prays  oyer  of  the 
Writing  aforesaid,  and  it  is  read  to  him,  ^c.  and  also  prays  oyer 
of  the  Indorsement  of  the  same  Writing,  and  it  is  read  to  him  in 
these  Words ;  The  Condition  of  this  Obligation  is  such,  that  if 
one  Thomas  Maningham,  of  Luton,  in  the  County  of  Bedford, 
Yeoman,  save  and  keep  harmless  the  within  named  Sheriff',  against 
our  Sovereign  Lord  the  King,  atidoneThomna  Paliey,  of  hotidou. 
Fishmonger,  and  at  all  Time  and  Times  be  at  the  Commandment  of 
the  said  Sheriff  as  a  true  Prisoner,  to  appear  before  the  Kings 
Justices  at  Westminster,  or  elsewhere  witnin  the  King's  Realm, 
t/iat  then  this  Obligation  to  be  void*  and  of  none  Effect,  or  else  to 
stand  in  its  full  Strength  and  Virtue.     Which  being  read  and 

heard. 
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beard,  the  same  John  Manhtgham  says,  that  the  aforesaid  Lezcis 
his  Action  aforesaid,  thereof  against  him  ought  not  to  have,  be* 
cause  be  aays  that  at  a  Parliament  of  the  said  Lord  Henri^,  late 
Kii^  of  Ettglandj  the  Sixth  from  the  Conquest,  holden  at  We$t' 
miiisierf  the  twcnty-jifth  Day  of  Februart/,  in  the  twenty-third 
Year  of  his  Reign,  amongst  otiier  Tilings  it  was  enacted,  that  no 
Sherifis,  Under-sheriffs,  Sheriffs-clerks,  Stewards  or  Bailiffs  of 
Liberties,  Servants  or  Bailiffs,  nor  Coroners,  should  take  any  Thing 
bv  Colour  of  their  Office  by  themselves,  or  by  any  Person  to  their 
Use,  of  any  Person  *  for  making  a  ileiurn  or  Panel,  and  for  every  [  *  61  ] 
Copy  of  a  Panel,  4J.  And  that  the  aforesaid  Sheriffs,  and  all  the 
other  Officers  and  Ministers  aforesaid  should  let  out  of  Prisou  all 
and  all  manner  of  Persons  by  them  or  any  of  them  arrested,  or 
being  in  their  Custody  by  virtue  of  any  Writ,  Bill,  or  Warrant  iu 
any  Action  personal,  or  by  Cause  of  an  Indictment  of  Trespass, 
by  reasonable  Surety  of  sufficient  Persons,  being  sufficient  within 
the  County,  where  such  Persons  be  so  let  to  Bail  or  Mainprise, 
to  keep  their  Days  in  such  Places  as  the  aforesaid  Writs,  Bills,  or 
Warrants  should  require :  (such  Person  or  Persons  as  should  be, 
or  then  were  in  their  Custody  by  Condemnation,  Execution,  capias 
utlagatumy  or  excommunicatum.  Surety  of  the  Peace,  and  all  such 
Persons  as  should  be  or  then  were  committed  by  special  Com- 
mand of  any  Justices,  and  Vagabonds  refusing  to  serve  according 
to  tbe  Form  of  the  Statute  of  LabourerSf  only  excepted.)  And 
that  no  Sheriff,  nor  any  of  his  Officers  or  Ministers  aforesaid 
ibould  take  or  cause  to  be  taken  or  made  any  Obhgation  for  an/ 
Cause  before  recited,  or  by  Colour  of  their  Office,  but  only  to  ^ 
themselves,  of  any  Person,  nor  by  any  Person,  as  should  be  in 
their  Custody  by  Course  and  Order  of  Law,  but  by  the  ^iame  of 
their  Office,  and  upon  Condition  that  the  aforesaid  Persons  appear 
at  tbe  Day  contained  in  the  said  Writs,  Bills,  or  Warrants,  and  in 
such  Places  as  the  aforesaid  Writs,  Bills,  or  W^arrants  should  re- 
quire. And  if  any  of  the  aforesaid  Sheriffs,  or  tlie  Officers  or 
Ministers  aforesaid  sliould  take  any  Obligation  in  any  other  Form 
by  Colour  of  their  Offices,  tliat  the  same  Obligation  should  be 
void,  as  by  the  same  Act  amongst  other  I'hings  more  fully  appears. 
And  the  same  JoA/i  Maningham  says,  that  after  the  making  of  the 
aforesaid  Act  of  Parliament,  and  before  the  making  of  the  Writing 
aforesaid,  to  wit,  the  eighteenth  Day  of  Mat/^  in  the  thirtif-eighth 
Year  of  the  Reign  of  the  Lord  Henry y  late  King  of  Engiandf  Ae 
Eighth  since  the  Conquest,  one  Thomas  PaUej/,  of  London,  Fish- 
monger, sued  forth  out  of  the  Court  of  Chancery  of  the  said  late 
King,  then  being  at  fVestminster,  in  the  County  of  Middlesex,  a 
certain  W/it  of  the  said  late  King  of  Liberari  facias  against  the 
aforesaid  Thomas  Maningham,  directed  to  the  then  Sheriff  of  tlie 
aforesaid  County  of  Bedford,  by  which  said  Writ  tbe  same  Lord 
the  King  reciting,  that  whereas  Thomas  Maningham,  of  Luton,  in 
tbe  County  of  Bedford,  Yeoman,  before  the  ileverend  Edward 
MouHiague,  Knight,  Chief  Justice  of  his  Bench,  deputed  to  take 
Recogni^sances  of  Debts,  acknowledged  himself  to  owe  to  Thoma$ 
Pall^,  Citizen  and  Fishmonger,  of  London,  two  hundred  Marks 
Sterling,  wlikb  he  ought  to  pay  him  on  die  Feast  of  Easter  then 
next  to  come,  and  httb  not  yet  paid  tbe  same,  as  it  was  said,  the 

King 
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King  comnraDded  him  by  his  Writ  to  take  the  Bodj  of  the  afore- 
said Thomas  Mamngham  (if  he  were  a  Layman)  and  faim  safely 
keep  in  tlie  Prison  of  the  said  late  King,  until  he  should  fully 
satisfy  the  Debt  of  the  aforesaid  ThomaslPallejff  and  carefully  to 
extend  and  appraize,  according  to  the  true  Value  thereof,  aU  the 
Lands  and  Chatties  of  the  said  Thomas  Mamngham  in  his 
Bailiwick  by  the  Oaths  of  good  and  lawful  'Men  of  the  same 
Bailiwick,  by  whom  the  Truth  of  the  Matter  might  be  better 
known,  and  to  cause  them  to  be  seized  into  the  Hands  of  the  said 
late  King,  and  to  be  delivered  to  the  aforesaid  Thomas  Patley 
until  he  should  be  fully  satisfied  for  his  Debt  aforesaid,  according 
to  the  Form  of  the  Statute  of  Westminster  for  the  Recovery  of 
such  Debts,  lately  made  and  provided.  And  how  the  same  Pre- 
cept of  the  said  late  Kuig  was  executed,  he  should  certify  by  his 
•Letters  sealed  to  the  same  late  King  in  bis  Charuery  at  a  certain 
Day  then  past,  wheresoever  he  should  then  be :  and  thatiie  should 
have  there  the  Writ  aforesaid.  And  the  same  late  King  com- 
manded his  Sheriffs  of  London^  Middlesex,  and  Hertford,  that 
they  should  take  the  Body  of  the  aforesaid  Thomas  mamngham 
(if  he  were  a  Layman,)  and  him  safdy  keep  in  his  Prison,  and 
that  they  should  carefully  extend  and  appraize  all  the  Lands  and 
Chatties  of  the  said  Thomas  Maningham  in  their  Bailiwicks,  and 
cause  them  to  be  seized  into  the  Hands  of  the  said  late  King  in 
Form  aforesaid ;  and  the  same  Sheriff  returned  into  the  Chancery 
of  the  said  late  King,  that  the  said  Thomas  Mamngham  in  the 
Writ  aforesaid  named,  at  the  Day  and  Time  of  the  Recognizance 
of  the  Debt  in  the  same  Writ  specified,  and  afterwanls  was,  and 
now  is  seized  in  his  Demesne  as  of  Freehold,  of  six  Messuages, 
four  Gardens,  six  Acr^s  and  a  half  of  arable  Land  with  the  Ap- 
purtenances, in  Lu/onafQresaid,in  the  aforesaid  County  of  Bedford^ 
And  further,  that  the  aforesaid  Thomas  Maningham,  at  the  Time  of 
the  Recognizance  aforesaid,  or  at  any  Time  afterwards,  had  not 
any  other  or  more  Manors,  Messuages,  Lands,  or  Tenements, 
Goods  Of  Chatties  in  hb  Bailiwick  which  might  in  anywise  be 
extended  and  appraized,  or  seized  into  the  Hands  of  the  said  late 
King;  which  said  Lands  and  Tenements,  as '^ also  all  the  Goods 
and  Chatties  aforesaid  he  had  caused  to  be  seized  into  the  Hands 
of  the  said  late  King,  as  it  wa^  commanded  him,  and  that  the 
aforesaid  Thomas  Maningham  was  not  to  be  found  in  his  Bailiwick, 
wherefore  the  same  late  King  eommanded  the  aforesi^id  late 
Sheriff  of  Bedford,  that  he  should  deliver  to  the  same  Thomas 
Palley  the  aforesaid  Messuages,  Gardens,  Lands,  and  Tenements, 
yfiih  the  Appurtenances,  and  also  the  Goods  and  Chatties  afore- 
said, if  he  diould  be  willing  to  receive  them  at  the  Extent  and 
Appraizement  aforesaid,  to  have,  that  is  to  say,  the  said  Goods 
and  Chatties  in  part  of  Satisfaction  of  the  Debt  aforesaid,  and  also 
to  hold  the  Messuages,  Gardens,  Lands,  and  Tenements  aforesaid 
•See  B^  K.  C.  with  the  Appurtenances  to  him  and  his  Assigns,  as  his  ^Preehold, 
$  <*^*  until  he  should  be  fiilly  satbfied  his  Debt  aforesaid,  together  with 

his  Damages,  Costs,  and  Expences  which  he  had  sustained  in  thn 
Behalf:  aiqd  nevertheless  that  he  should  take  the  Body  of  the 
aforesaid  ^nu>mas  Maningham  (if  be  were  a  Layman,)  and  him 
itafely  keep  in  the  Prison  of  the  ^d  bte  King,  until  he  should 

fully 
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fiilly  tatisfy  the  said  Thomat  Palley  for  his  Debt  aforesaid,   to- 

fetber  with   his   Damages^   Costs,   and  Expences  abovesaid^  in 

Form  aforesaid :  And  how  this  Precept  of  the  said  late  King  was 

executed,  he  should  make  known  by  his  Letters  sealed  to  the  same 

late  Kii^  in  his  Chanceru,  on  the  Morrow  of  the  Ascension  of 

our  Lord  then  next  coming,  wheresoever  be  shonid  then  be^  and 

that  be  should  have  then  there  that  Writ.     At  which  said  Morrow  «/;    i    ' 

*of  the  Ascetmon  of  our  Lord,  before  the  same  late  Lord  the        L     ^^  J 

King  in  bis  Chancery^  the  same  Chancery  then  being  at  West^ 

minster,   in  the  County  of  Middlesex^  the  same  late  Sheriff  re- 

turdledy   that,  by  ?irtue  of  that  Writ  directed  to  him,  he,  on  the 

thirtieth  Day  of  -May,  in  the  thirty^ighth  Year  of  the  Keign  of 

the  nid  late  King,  appraized  and  delivered  to  the  aforesaid  Thomas 

Palley  the  Messuages,  Gardens,   Lands,  and  Tenements  above 

vritten,  witb  tlie  Appurtenances,  as  also  the  Goods  and  Chatties 

aforesaid,  to  have,  to  wit,  the  said  Goods  and  Chatties,  in  part  of 

Satisfaction  of  the  Debt  aforesaid,  and  also  to  hold  the  Messuages, 

Gardens,  Lands,  and  Tenements  aforesaid  with  the  Appurtenances, 

to  him  and  his  Assigns,  as  bis  Freehold,  until  he  should  be  fully 

latisfied  the  Debt  aforesaid,  together  with  his  Damages,  Costs, 

lod  Expences,  which  he  had  reasonably  sustained  in  this  Behalf: 

and  also  that  be  had  taken  the  Body  of  the  aforesud  Thomas 

Uamin^am,  and  had  kept  the  same  in  the  Prison  of  the  said  late 

King,  m  Form  aforesaid.     And  the  same  John  Maningham  fur« 

ther  says,  that  the  aforesaid  Thomas  Maningham,  at  Luton,  in  the 

iforesaid  County  of  Bedford^  was  arrested  by  virtue  of  the  afore- 

nid  Writ  above  signified,  and  for  that  Cause  was  imprisoned  by 

the  said  Lewis  Dive,  (he  the  same  Lewis  then  being  Sheriff  of  the 

aforesaid  County  of  Bedjbrdf)  at  Bedford,  in  the  same  County  of 

Bedford,  under  the  Custody  of  the  said  Lewis,  then  Sheriff  of  the 

same  County.     And  the  same  Thomas  being  so  imprisoned,  the 

nmeJohn,  for  the  Delivery  of  him  out  of  Prison,  by  tlie  aforesaid 

Writing  obligatory  bound  himself  to  the  same  Lewis,  then  Sheriff 

of  the  same  County,  in  the  aforesaid  <£40.     And  this  he  is  ready 

to  verify;  wherefore  for  that  the  Writing  aforesaid  was  not  made 

00  such  Condition,  as  by  the  Statute  aforesaid,  it  ought  to  be 

made,  be  prays  Judgment  if  the  aforesaid  Lewis,  by  virtue  of  the 

Writing  obligatory  aforesaid  ought  to  maintain  his  Action  aforesaid 

thereojf  against  bim,  i^c. 

And  the  aforesaid  Lewis  says,  that  the  Plea  of  the  aforesaid  PUJntiff<kaioiB. 
Joku  is  insufficient  in  Law  to  preclude  him  the  said  Lewis  from 
having  bis  Action  aforesaid  against  the  aforesaid  John,  and  that 
be  biM  no  Necessity,  nor  is  by  the  l^w  of  the  Land  bound  to 
answer  that  Plea  in  Manner  and  Form  aforestiid  pleaded.  And 
this  be  is  ready  to  verify;  wheiefore  for  Want  of  a  sufficient 
Answer  of  the  said  JoAit  in  this  Behalf,  the  same  Lewis  prays 
Judgment,  and  bis  Damages,  by  reason  of  tlie  detaining  the  said 
Debt,  to  be  adjudged  to  him,  ^c. 

And  tbe  aforesaid  John^  for  that  he  hath  above  alledged  suffi-  JoumIct, 
cient  Matter  in  Law  to  preclude  the  aforesaid  Lewis  from  having 
hit  Action -aforesaid  against  bim,  which  he  is  ready  to  verify,  which 
itid  Matter  tbe  aforesaid  Lewis  does  not  deny,  nor  thereunto  in 
•ny  wise  answer,  but  the  said  Averment  wholly  refuses  to  adiuit, 

prays 
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prays  Judgment,  and  that  the  aforesaid  Lewis  may  be  precluded 
from  having  bis  Action  aforesaid  against  him,  ^c.  And  because 
the  Justices  here  will  advise  of  and  upon  die  Premisses  before  they 
give  Judgment  thereon,  Day  is  given  to  the  Parties  aforesaid  here 
until  the  Morrow  of  the  Holy  Trinity^  to  hear  their  Judgment 
thereon,  because  die  Justices  thereof  not  yet,  4rc.  The  Juclgm^nt 
appears  after  the  Arguments. 

I 

The  CASE.  Xbe  Case  was  rehearsed  briefly  in  this  Manner.     Lewis  Dive, 

fsLJe^  ^^  Sheriff  of  Bedford,   lias  brought  an.  Action  of   Debt  for 

One  being  in  €£40  against  John  maningham,  upon  an  Obligation  by  him  made 
Execntion  upon ,  to  the  Plaintiff,  which  Obligation  was  indorsed,  upon  Condition 
ini^e^ordii^  ^^^^  ^  ^"®  Thomas  Maningham  should  keep,  without  Damage^ 
to  the  Statute  of  the  said  Sheriff  against  our  Lord  the  King,  and  one  Thomas 
S3H.  8.  is  bound  Palleu,  and  at  all  Times  should  be  at  the  Command  of  the 
iT on^Condi Uon  ***^  Mcriff  (as  a  true  Prisoner)  to  appear  before  the  Justices 
that  the  Prisoner  of  the  King  at  Westminster  or  elsewhere,  within  the  Realm,  that 
leep  without  Da-  then  the  Obligation  should  be  void.  And  the  Defendant  saitb, 
luniinstThe'Kii^  amongst  Other  lliings,  it  was  enacted,  S^c.  And  reciting  three 
imd  the  Party  Branches  of  the  Statute  of  23 II,  6.  Cap,  10.  (viz.  the  Clause 
who  sued  the  concerning  letting  Prisoners  to  Bail,  and  the  Clause  concerning 
^t*aUTrm'*bc  ^®  Exception,  and. the  Clause  concerning  the  makii^  of  Obliga- 
at  the  Command  ^^ns  without  Condition,  to  be  void,  and  those  also  which  are 
of  the  Sheriff,  made  to  the  Sheriff,  without  naming  him  Sheriff,  and  all  the  rest 
**  *  *  Ar  ^r'  ^^  ^*'  Branch)  says  further,  that  the  said  T/iomas  Palley  pur- 
Mvoid  byth"  chased  out  of  the  Chancery  a  Writ  of  Liberari  facias  out  of  a 
Statute  of  23  Hi  6.  Recognizance  made  to  him  by  the  said  Thomas  Maningham, 
cqK  10.  which  was  directed  to  the  Sheriff  of  Bedford,  commanding  him 

to  do  the  Contents  of  the  said  Writ,  and  to  certify  into  the 
Chancery  (at  a  Day  then  passed)  how  the  Writ  was  served ;  and 
he  shews  also  that  the  King  had  sent  to  tlie  Sheriffs  of  London, 
Middlesex,  and  Hertford,  other  Writs  in  Form  aforesaid.;  and 
.the  same  Sheriff  returned  the  Writ  into  the  Chancery,  to  wit, 
that  he  had  extended  the  Lands,  and  that  the  said  Thomas  Ma^ 
ningham  was  not  to  be  found,  ^c.  whereupon  a  Liberate  was 
awarded  to  the  Sheriff  of  Bedford,  who  returned  the  Delivery, 
and  that  he  had  taken  the  Body  of  die  said  Thomas  Maningham, 
and  kept  him  in  Prison.  And  further  the  Defendant  saith, 
that  by  Porce  thereof  the  said  Thomas  Maningham  was  in  Prison 
under  the  Custody  of  the  Plsdntiff,  then  Sheriff  of  the  said  County, 
and  that  he  the  same  Defendant  made  the  Obligation  to  the 
said  Plaintiff  for  the  Delivery  of  the  said  Thomas  Maningham 
oiit  of  Prison :  And  this  he  is  ready  to  verify ;  wherefore  inas- 
'  much  as  the  said  Deed  was  not  made  upon  such  Condition  as 
,by  the  said  Statute  it  ought  to  be,  he  demands  Judgment,  if  the 
Plaintiff  by  virtue  of  the  said  Deed  ought  to  maintain  his  Action. 
And  upon  this  Plea  in  Bar  the  Plaintiff  has  demurred  in  Judg- 
For  the  Plaintiff,   ment.     And  it  was  argued  at  the  Bar  for  the  Plaintiff,  that  the 

Bar  was  not  good.     For  the  Defendant  has  recited  the  Record, 
»N«*«,  the  Writ,    commencing  at  the  Writ  of  ^Liberari  facias,  and  this  he  ought 

which  is  called  in  .  '^ 

the  Record  a  tJbemri  /aeioM,  Is  aa  extenii  /ttews,  and  thejie  Words  in  the  End  of  the  Writ,  m.  ei  em 
^t^uto  T%»ma,  9fc,  Uberari  faciM,  are  fali^,  for  it  should  be  ut  m  yrt^uio  Thouue,  ^-c.  Ubontti  faem, 
as  it  appears  by  the  iUgtMier,  and  so  the  etpnt  for  ut,  altcn  the  Sense,  and  this  being  not  well  un- 
derstood here  makes  the  Doabt  aad  the  Argument. 

not 
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not  to  do,  for  before  the  Delivery  the  Extent  is  always  awarded 
and   returned,    and  when   the  Thing  appears  certainly  thereby,  , 
theo  a  Liberate  shall  be  awarded.     For  the  Statute  of  23  H.  8. 
Cap.  6.  of  Recognizance  of  Debts  refers  the  Order  of  the  Exe- 
cution  to   the   Order  of   the   Execution  of   the  Statute  Staple, 
vhich  is  referred  to  the  Statute  Merchant,  which  is  referred  in 
some   Points  to  the  Statute  of  Acton  Burnel.    And  by  them  it 
appears  that  an  Extent  shall  be  *  first  had,  and  afterwards  a  Writ        [  *  63  ] 
of  Liberate  shall  be  awarded,  and  Delivery  shall  not  be  made  at 
die  Beginning.    *  And  when  a  Man  pleads  or  recites  a  Record  in    »  t.  i2  H  .  8«  € 
any  Temporal  Court  in  our  Law,  he  ought  to  plead  or  recite  it  ^'^  Nfwd^«rf«- 
fully,  and  in  good  Older,  and  certainly,  which  is  not  done  here,.^^' ^'"•^^** 
and  also  he  ought  to  commence  at  the  first  Acknowledgment  of 
the  Debt,  and  this  he  has  not  done,  and  for  this  Cause  the  Plea 
m  Bar  is  vicious.     Further,  it  is  alledged  in  the  said  Record,  that 
the  said  Writ  was  directed  to  the  Sheriff  of  Bedford :  and  it  was 
commanded   him  to  certify  into  the  Chajuery  how  the  Writ  was 
served,  at  a  Day  then  passed,  4rc.  and  every  Writ  appoints  a  Day 
for  the  Return  which  is  to  come,  and  not  which  is  passec|,  and  so 
iaasmucb  as  this  Word  (then)  is  a  Word  signifying  the  Time  past, 
tnd  the  Return  ought  to  be  at  a  Time  to  come,  this  Reason  also 
proves  the  Record  badly  recited,  and  so  the  Plea  in  .Bar  is  insuffi- 
dent.     Further,  it  is  contained  in  the  Bar,  that  the  same  Sheriff  i:e- 
lamed  the  W>it,  and  there  are  four  Sheriffs  mentioned  before,  viz,  the 
Sberiff'of  Bedfbrdy  the  Sheriff  of  Xo/z^o/i,  the  Sheriff  of  Middlesex^ 
aad  the  Slierin  of  Hertford^  and  then  to  say  that  the  same  Sheriff  re- 
tamed  the  Writ,  is  quite  incertain,  and  the  Sheriff  last  named  is  the 
Sheriff  of  JEfer(/brd,  and  always  *wlien   the  W^rit  is  returned,  the  *sut.  i«Ed. «. 
Name  and  Surname  of  the  Sheriff  ought  to  be  put  to  the  Return :  cap.  5.  H.  r  H.6. 
and  so  he  ought  to  have  done  here.  For  diere  is  a  common  Divei-sity  bto*  ReiurB'de 
holden  at  Moots  in  Court  and  Chancery,  that  the  Writ  shall  be  Brief,  43.  4iAsc* 
(firected  to  the  Sheriff  of  such  a  County  generally,  without'naming  pi*  ^9.  T.  9  Kd.  4. 
iiis  Name,  but  he  ought  to  put  his  Name  to  the  Return,  and  so  B^ro  fti^m' 54*^^' 
here,  wherefore  inasmuch  as  the  Name  of  the  Sheriff'  is  not  ex-  t.  11  h!  6*.  44  b. 
pressed,  and  also  inasmuch  as  it  is  incertain  to  what  Sheriff  the  PerGodredetPM" 
Beturn  shall  be  referred,  the  Plea  in  Bar  is  for  this  Cause  in-  *^^^  8c?re1& 
suflkient.      And  as  to  the  Matter,    the  Obligation  is  good  and  33.  t.  <^6  U.  u.  x 
out  of  the  Provision  of  the  Statute  for  divers  Causes,  for  first  it  pi*  10.  Bro.  Error 
is  to  be  considered,  that  the  Statute  has  three  princi[Nd  Branches  ^^1^  ^J'  dSV ^8 
touching   this  Point.      The    first  is,    a  Commandment  to   the  p\,s^  et  36.  MoJ 
Sheriff  to  let  to  bail  such  Persons  there  expressed.    The  second  65.  i^  Rol.  K.  gio. 
is,  to  restrain  the  others  contained  in  the  Exception.   The  third  is,  J,  'V*  y*'  "^'  ^'^^' 
to  make  Obligations  taken  in  other  Manner  than  the  Statute  limits 
to  be  void.     But  it  is  to  be  considered,  that  the  last  Branch  is 
referred  only  to  the  firsts  for  the  Words  of  the  third  Branch  are, 
thai  fw  Sheriff^,  nor  any  of  bis  Officers  or  Ministers  aforesaid  take 
or  eause  to  be  taken  or  made  any  Obligation  for  any  Cause  afore-^ 
mid,  Sfc.  and  these  Words,  viz.  for  any  Cause  aforesaid,  are  re- 
lerred  to  the  first  Branch  only,  viz.  to  such  Persons  as  are  main- 
pernable, and  not  to  the  second  Branch,  for  those  in  the  Excep* 
tion,  M'bich  are  in  the  second  Branch,  are  not  mainpernable.   And 
then  the  Intent  of  the  Statute  was  not  to  make  Obligations  void 
for  letting  any  at  large^  but  such  only  as  were  bailable.    And  here 

Thomas 
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Thcnnas  Maningham  was  in  upon  Execution,  and  was  one  of  those 
contained  in  the  Exception,  and  the  letting  him  go  at  large  is  an 
Escape,  and  so  is  out  of  the  Intent  of  the  Statute,  and  b  meerly 
at  the  Common  Law^  in  wliich  Case  the  Obligation  stands  at  Com* 
mon  Law,  and  so  is  good.     And  also  it  is  proved  by  other  Words 
in  the  last  Branch  of  the  Statute,  that  the  Statute  does  not  extend 
to  avoid  the  Obligation  here.     For  the  Statute  ordains  that  Obli- 
gations should  not  be  taken  but  upon  Condition  that  the  Prisoners 
appear  at  the  Days  contained  in  the  said  fVrits^  Bills,  or  War- 
rants,  ^r.  and  here  the  Prisoner  had  no  Day  to  appear,  for  which 
Reason  it  appears  to  be  out  of  the  Intent  and  Words  of  the  Sta- 
tute, and  to  be  at  Common  Law,  and  so  the  Obligation  is  good. 
And  as  to  these  Words  which  are  contained  in  the  Statute,  viz.  vel 
colore  officii  sui,  they  are  referred  to  flie  said  first  Branch  of  the 
Statute,  that  is  to  say,  concerning  Obligations  taken  of  those  who 
arc  in   by  Writ,  Bill,  or  Warrant,  and  have  a  Day  to  appear,  Sfc. 
But  to  refer  it  to  those,  who  are  not  bailable,  could  never  be  the 
Intention  of  the  Statute,  for  the  Sheriffs  would  always  safely  keep 
such  Persons  for  their  own  Indemnity,  that  is,  to  avoid  Escapes, 
.and  it  was  rarely  seen  that  any,  who  were  not  bailable,  were  let 
at  large,  and  Statutes  are  not  made  to  remedy  such  rare  Mischiefs, 
but  common  Mischiefe,  and  for  these  Causes  the  said  Words  colore 
officii  sui  are   only  referred  to  those  who  are   bailable,  and  not 
others.     And  therefore  our  Case  (where  Thomas  Maningham  was 
not  bailable)  is  out  of  the  Intent  of  the  Statute,  and  consequently 
the  Obligation  for  his  Deliverance  is  so  too.     And  also  for  ano- 
ther Cause  the  Case  here  is  out  of  the  Provision  of  the  Statute* 
and  that  is,  because  Thomas  Maningham  was  imprisoned,  and 
the  Obligation  is  made  by  John  Maningham  now  Defendant,  and 
John  Maningham  was  not  imprisoned,  and  then  the  Statute  does 
not  extend  to  avoid  any  Obligation  made  but  only  by  those  Per- 
sons who  are  in  their  Custody  by  Course  of  Law,  and  here  inas- 
much as  he  that  made  the  Obligation  was  at  large  and  never  im- 
prisoned; this  was  out  of  the  Words  of  the  Statute,  and  the  Sta- 
tute being  penal  shall  not  be  extended  by  Equity  ;  for  which  Rea- 
sons the  Obligation   b  at  the  Common  Lawyi  and  not  touched  by 
the  Statute,  and  so  good:  and  therefore  the  Plaintiff  shall  re- 
cover. 
B  cmtrmfor  ih^         On  Ae  other  Hand  it  was  argued  at  the  Bar  for  the  Defendant, 
Dcfcoduit.  that  the  Plaintiff  should  be  barred.     And  as  to  the  first  Excep- 

tion which  has  been  taken,  for  that  the  Extent  ought  to  be  first 
awarded,  and  after  that  the  Liberate,  and  now  the  Writ  of  Libe* 
rari facias  is  first  awarded;  as  to  that  it  was  said,  that  ther^  is  in 
the  tirst  Writ  an  Extendi  facias  with  a  Seizure,  and  also  with  a  lA* 
berari facias,  in  which  Case,  as  to  the  Extent,  the  Writ  is  good,  and' 
the  lAberari  facias  is  more  than  necessary  m  the  same  Writ,  for  in 
rei  veritate  the  Liberate  is  a  several  Writ  in  itself,  but  yet  as  to  the 
Extent  and  Seizure  into  the  King's  Hands,  the  Writ  is  good,  and  as 
^P.7  H.  i.  44.     ^  ^^^  ^^^^  it  is  Surplusage.  ^  As  irr  7  H,  4.  in  Trespass  upon    the 
|il.ii  .Bro.Action  Case  by  the  Lord  of  a  Town,  eo  quod  tolloneum  asportatit,  ^  r7- 
is'^'ef  u^L^Kun*  '*'^  Solvere  recusavit,  Exception  was  taken  to  the  Writ  because  he* 
tion.  9.         ^^  could   carry  awaj^    the    Toll,   except  it   was  paid  before,     but 

jet  the  Writ  was  adjudged  good,  for  aldiough  the  tirst  Words  are' 

void, 
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mnd,  the  odiers,  viz,  solvere  recusavit  were  sufficient.  So  here 
the  one  P^rt  of  the  Writ  is  good,  though  the  other  is  not  so, 
^Bod  ifamt  whidi  is  good  is  sufficient,  and  for  the  other  Part  it  shall 
be  Surplusage.  But  be  the  Writ  good  or  bad,  yet  *  inasmuch  as  it  [  *  64  ] 
is  an  ancient  Record,  it  sliall  stand  in  Force  until  it  be  annulled 
by  Error :  And  then  the  Ilecital  ought  to  be  according  to  it  ^ 
Dvherefore  this  Exception  is  sufficiently  answered.  And  as  t($  the 
cdier  Exception  which  has  been  taken,  viz.  that  the  Writ  is  re- 
cited to  certify  the  King  at  a  Day  then  passed,  as  to  this  it  is  to  be 
known,  that  this  Recital  is  made  now  when  it  was  pleaded,  and  < 

then  these  Words,  (at  a  Day  then  pa4t)  stand  well  together  v^'ith 
die  Recital,  for  the  Day  was  passed  at  the  Time  of  the  Recital^ 
althongh  it  was  to  come  at  the  Time  when  the  Writ  was  awarded, 
and  so  this  Exception  is  fiiUy  answered.  And  as  to  the  other  Ex- 
ception which  has  been  taken,  viz.  that  the  same  Sheriff  returned 
die  W^rit,  and  he  has  not  shewn  what  Sheriff  in  certain,  nor  has 
recited  his  Name  or  Surname;  as  to  this,  it  shall  be  intended  that 
the  Sheriff  of  Bedford,  now  Plaintiff,  did  it,  for  the  Process  was  di>-^ 
rected  to  him,  and  it  appears  by  the  Return  that  he  returned  the* 
Extent  of  the  Land  in  the  County  of  Bedford,  and  no  other  She- 
riff than  the  ShetiS  ot  Bedford  could  do  it,  wherefore  there  is  suffi- 
cient Intendment  hereof.  And  perhaps  th^  first  Record  has  not 
his  Name  certain,  but  has  these  very  Words  here  and  no  other, 
and  then* we  cannot  vary  from  the  Record,  but  we  ought  to  recite 
it  as  it  is.  *  And  be  it  good  or  bad,  it  ehall  stand  in  Force  until  a  ^i^^^  y^^^^  ^^ 
it  be  reversed  by  Error,  as  is  aforesaid.  Wherefore  these  Excep-  i9o.  pu  \u 
tions  are  of  no  Weight.  And  as  to  the  Statute,  there  are  three 
Branches  in  it,  as  hath  been  said.  And  the  last  Branch,  which 
saith,  that  no  Sheriff  nor  any  of  his  Officers  or  Ministers  afore^ 
said  shall  take  or  cause  to  be  taken  or  made  any  Obligation  Jfbr 
any  Cause  aforesaid,  S^c.  hath  Relation  as  well  to  the  Exception 
as  to  tike  first  Clause,  for  this  Word  (qforesaidjlms  the  Meaning  of 
(before-'mmtioned),  and  the  Eiception  is  as  well  mentioned  before 
as  the  first  Clause  is,  and  this  Word  (aforesaid)  being  general,*  and 
having  Relation  to  both  the  Clauses  extends  to  the  Case  here.  And 
if  it  should  not,  yet  the  other  Clause  in  the  last  Branch,  viz.  colore 
officii  tui  will  extend  to  it  well  enough,  for  it  cannot  be  denied  but 
that  Thomas  Maningham  here  was  in  the  Custody  of  the  Plaintiff, 
as  Sheriff,  and  he  let  him  to  Mainprize  as  Sheriff,  and  he  took  the 
Obligation  as  Sheriff,  and  by  the  Name  of  Sheriff,  and  if  so,  then 
it  is  colore  officii  mi,  and  consequently  within  the  Words  of  the  \ 

Statute.    ^  And  in  Proof  hereof  in  87  H.  6.  Moile,  Justice,  is  of  ^M.  57  H.  6.  i  b. 
Opinion,  that  if  the  Sheriff  lets  one  to  Mainprize,  who  is  excepted  f*^£*'*'J^l!?"*- 
by  the  Statute  as  not  bailable,  and  takes  a  smiple  Obligalion,  it  ^qo.  b.  pott  67. 
shall  be  void,  quod  alii  Justiciarii  ibi  concesserunt.    ^  And,  Sir,  ^  t  Inst.  t06. 
these  Words,  colore  officii,  are  always  taken  in  malam  partem,  and  ^^*^  ^^' 
differ  from  the  Words  virtute  officii,  or,  ratione  officii,  which  -are  aU 
wi^  taken  in  banam  partem,  and  where  the  OHice  is  the  just 
Cmsae  of  the  Tiling,  and  the  Thing  is  pursuant  to  the  Office.    But 
cobre  officii  implies  that  the  Thing  is  under  Pretence  of  Office, 
bat  not  dniy,  and  the  Office  is  no  more  than  a  Cloak  to  Deceiti^ 
and  the  Thng  is  grounded  upon  Vice,  and  the  Office  is  as  a  Sha- 
dow thereto.    And  that  is  the  Case  here,  for  the  Obligatton  is  not 

taken 
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taken  lawfully,  for  it  is  taken  for  the  letting  bim  go  at  laree,  who 
\i*as  not  bajlabley  and  he  let  him  go  at  large  an  Shcrifl^  and  av 
it  18  colore  officiif  and  the  Colour  of  tlie  Office  is  most  properly 
seen  here.  And  then  inasmuch  as  this  Word  -(aforesaid)  has  Re- 
lation to  the  Exception,  and  also  the  Obligation  is  here  made  by 
Colour  of  his  Ofiice,  there  is  nothing  more  to  be  considered,  but 
whether  the  Obligation  is  made  in  other  Form  than  the  Statute 
limits.  And  this  it  is  for  two  Causes.  The  one  is,  because  he 
has  no  Day  to  appear  by  the  Condition.  For  the  Statute  appoints^ 
that  this  shall  be  contained  in  the  Condition,  which  it  is  not  here ; 
for  he  has  no  Day  in  Court  appointed.  The  second  Cause  is,  for 
that  there  are  other  lliings  also  contained  in  the  Condition.  Fof 
if  it  be  contained  in  the  Condition,  that  he  shall  appear  at  the 
*H.P.  10  Co.  Day,  ^ir.  and  also  that  he  shall  do  other  ^  Things,  then  is  it  iu 
100  b.  Cro.  K.       otlier  Form  than  the  Statute  limits,  for  the  Statute  limits  the  Cou- 

I'wV  6U^*^^'  ^^'  ^'^^"  *^  contain  only  the  Day  and  Place  of  Appearance.     And 

therefore  inasmuch  as  this  Word  (aforesaid)  and  also  these  Words^ 
colore  officii^  have  Relation  to  the  Exception  in  the  Statute,  and 
the  Obligation  here  is  taken  for  one  contained  in  the  Exception, 
and  is  in  other  Form  than  the  Statute  limits,  it  follows  ex  cohs^ 
quenie  that  the  Obligation  shall  be  void.  And,  Sir,  if  the  Obli- 
gation was  not  touched  by  the  Statute,  yet  it  sliould  be  void  by 
•  %,  P.  Dy.  s$4.  the  Course  of  the  Common  *  Law,  for  (as  it  hatli  been  confessed) 
pi.  35. 0.  Bendl.  tlie  Prisoner  here  was  not  bailable,  in  which  Case  the  letting  him 
i?Co?i()0.  bT*^*  8^  a^  large  by  Mainprize  is  a  tort^  and  a  Thing  contrary  to  Law, 
Hob.  H.^BuIst.  and  then  the  Obligation  is  m^de  to  aid  the  SherifFin  the  doing  of 
«13. 1  Lev.  i'09.  a  tortf  in  which  Case  by  the  Course  of  the  Common  Law  the 
Whig.  Max?reg.^'  Obligation  is  void.  '  As  if  the  Obligation  was  to  save  one  harm- 
146.  pi.  2^.  *  less  if  he  killed  such  an  one,  or  did  such  a  Trespass,  &c.  the  Obli- 
'M.  s  H.  4.  9  b.  gation  should  be  void.  So  shall  it  be  here,  for  the  Obligation  is 
Perjhkn.  Fitz.  |q  g^^^  ^^  Sheriff  harmless  for  doing  a  tort  and  a  Thing  contrary 
^*;X^aiuin  S*.  ^o  Law,  in  which  Case  the  Obligation  is  void  by  the  Course  of 
Perk,  t  fib.  Co.  the  Common  Law.  <  And  therefore  there  is  this  Case  in  one  of 
r' V'  Aif '  **^  Y  ^"^  Books,  that  where  the  Plaintiff  in  Beplevin  had  a  Withernam 
pi?3.  Cro.  c.^sds'.  <>"^  of  *e  Common  Bench,  by  Force  whereof  one  of  the  Sheriff's 
VidcT.  19  H.  6.  Bailiffs  took  four  Oxen  of  the  Defendant's  in  Name  of  Wiihernam, 
76.  a.  Bro.  Con-  ^pj  afterwards  delivered  them  to  the  Defendant  again,  and  the 
n  M^  2  H.  4  9.  Defendant  became  bound  to  him  to  keep  him  without  Damage 
o'.  Bendl.  138.  Concerning  tlie  said  four  Oxen,  and  afterwards  he  being  damnified 
1  Rol.  Abr.  418.  brought  an  Action  of  Debt  upon  the  Obligation,  and  it  was  held 
Cro'^cf '353*354^*  ^y  ^^^  better  Opinion  that  the  Obligation  was  void ;  for  the  Writ 
1  LCV.V69.  Vin!  of  Withernam  is**  capias  in  Withernam,  8cc.  et  ea  detineas  quous* 
Abr.  tit.  Condi-  que^  &c.  SO  that  the  Sheriff  ought  to  have  kept  the  Cattle,  and  not 
J'^°^-^-P*-^*      to  have  delivered  them  to  the  Party,    and  then  the  Delivery  of 

iiwn^3.  Bro.*^3.      ^^"*  *^  ^^^  ^^^''^y  ^^®  ^  ^^^^>  ^"^  ^^^  Obligation  was  made  to  aid 
Kegiit.8f.a.  '      him  in  that  tort,  and  therefore  void.     So  is  it  in  our  Case,   for 

which  Reasons  the  Plaintiff  shall  be  barred. 

Afterwards  Molineux,  Hales,  and  Bronn,  Justices,  argued   to 

the  same  Purpose :    But  I  was  not  present  till  the  latter  End  of 

Brown^s  Argument. 

Motmiague,  C.  J.        Mountague,  Chief  Justice.     It  seems  to  me  also  that  the  Plain- 

[  ♦  65  ]        tiff  shall  be  barred.     First  as  to  the  ♦  Exception  before  moved,  viz. 

that  the  Act  is  a  particular  Act,  and  ought  to  be  recited  at  large, 

and 
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and  not  as  it  is  recited^  vh.  inter  alia  enactatumfuitf  Sfc.  Sir,  as  to 

thjSy  I  agree  that  he  ought  to  recite  the  Act,  *  for  the  Act  is  particu*  •  Dy.  97.  pi.  179. 

laria  a  Generality,  that  is,  it  is  universal  to  all  Sheriffs  and  Officers  ^'^^^^^^^' 

contained  therein,  and  inasmuch  as  it  is  not  general  to  all  the  co.  76.  b.  Hob.  i^. 

King^s  Subjects,  but  only  to  all  the  said  Officers,  it  is  well  called  2  Sannd.  134, 155. 

an  Act  particular  in  a  Generality.     ^  As  if  an  Act  of  Parliament  prJem^toi^Doc 

were  made,  that  all  Bishops,  or  all  Justices  should  do  such  an  pi^^,  337,  Heath*.*! 

Act,  or  have  such  a  Benefit,  this  Act  is  called  an  Act  particular  Max.  157. 

ID  a  Generality,  and  otisht  to  be  pleaded,  for  inasmuch  as  it  ope-  *!,1^°?;  t^lX*"' 

*_  •     -.  ..•     1      «  .•_  1  •    ..  r\a^  «j  Abr.  tit.  Statutes 

lales  against  some  particular  Persons,  that  is  to  say,  Omcers,  and  £^  ^  p|  ^^^ 
not  against  all,  for  this  Reason  the  Justices  are  not  bound  to  take 
Notice  of  it.    'And  therefore  in  IS  Ed.  4.  in  the  Lord  i\//s  «P.  i3Ed.4.8. 
Caae,  it  ^-as  held  that  an  Act  of  Parliament,  by  which  all  Cor-  gJ^'^^^^J'a.Tro? 
parations  and  Licences  granted  by  King  Henry  6.  should  be  void,  27.  Parleinentuo. 
ooglit  to  be  pleaded,  and  the  Court  is  not  bound  to  take  Notice  Pleadings  los. 
of  i^  no  more  than  of  a  particular  Act  touching  a  particular  Per-  Syi^i?J*ht'  ^ 
ion.     And  so  in  our  Case  the  Act  is  particular  m  a  uenerality,  or  co.  76  b.  1  Leon, 
k  may  be  called  general  in  a  Particularity,  in  which  Case  the  Act  306,  w.  1  And. 
ought  to  be  pleaded.     Bu^  if  it  was  a  general  Act  which  concerns  |^\^tg"•^  p'J;  \'J| 
til  the  King's  Subjects,  it  needs  not  be  pleaded,  but  the  Justices 
ought  to  take  Notice  of  it;  and  so  is  the  Diversity.    Then  inas- 
nmch  as  the  Act  here  ought  to  be  pleaded,  it  is  to  be  seen  whe- 
ther   it  be   well  pleaded  or  not,    seeing  the  whole  Act  is  not 
shewn,  but  only  Part  of  it,  which  is  recited  in  this  Manner,  viz, 
Caua  infer  aiia  enaetaiumfuit^  Sfc.    And,  Sir,  as  to  this,  I  take  a 
Divenity  when  a  Man  shall  plead  a  Record  for  Parcel  inter  alia, 
aod  wlien  not.    ^  And  therefore  in  i^  Ed.  4.  hi  a  Scire  facias  *  p.  n  Ed.  4.  a. 
to  hav«  Execution  of  200  Acres  of  Land,  the  Tenant  pleaded  that  Pj-  93.  Bro. 
after  the  Scire  facias  sued,  one  J.  B.  brought  a  Formedon  of  100  Hob.  sTt^e!' 
Acres  inter  aiia,  and  recovered,  and  had  Execution,  Sfc.  Judg-  Heath's  Max.  isr. 
nent  of  the  Writ  for  that  Parcel :  And  there  the  Opinion  is,  that  Post  *^^;  ^, 
the  Plea  b  not  good,  for  this  is  not  the  right  Form  of  pleading  c^£^3oi.  jfifwl. 
»ch  a  Recovery,  for  every  Recovery  had  in  our  Law  ought  to  be  v.  Surgingn. 
pieuied  certainly  to  every  Intent,  and  these  Words  inter  alia  are 
cnrtain  to  no  Intent ;  but  there  it  is  held  that  he  ought  to  have 
pleaded  that  /.  B.  brought  a  Formedon  of  200  Acres,  vihereof 
tbe   100  Acres  now  in  Demand  are  Parcel,  and  recovered,  and 
had  Esecution ;  and  there  the  Tenant  by  Licence  of  the  Court 
amended  his  Plea  ;  by  which  it  appears,  that  to  plead  a  Recovery 
inter  alia,  l^c.  is  not  good.     And  the  Reason  thereof  is  because 
every  Recovery  is  entire,  and  there  is  one  Original,  and  one  Judg- 
ment upon  i^  and  so   the  Recovery  is  one  entire  tMater,  and 
therefore   to  say,  that  inter  alia  he  recovered,  A'C.  is  not  good, 
but  he  ought  to  plead  certainly.     ^  But,  Sir,  to  say  that  inter  alia  •  1  Sid.  S4.  HoW 
enadatum  fuit^  is  well  pleaded,  for  the  said  Act  of  Parliament  |?^y* 'i^^ 
made  Anno  23  H.  6.  is  several,  and  has  several  Branches,  one  in  '  ^ 

Restiaint  of  letting  Counties  to  Farm,  another  for  not  returning 
Ofiicers  or  Servants,  ifc.  the  third  fur  the  Fees,  ^c.  the  fourth 
far  letting  Men  to  Bail,  4rc.  the  fifth  for  restraining  some  Per- 
•oni;  the  tilth  for  making  Obligations  void;  so  that  these 
Brandies,  though  -  they  are  contained  in  one  Chapter,  are  several 
Acts  of  Parliament,  and  concern  several  Matters^  and  then  where 

X  one 
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'Dy.  103.  pi. 7.     one  Branch  only  serves  a  Man's  Purpose,  it  is  sufficient  for  him  ^ 
icJ^^io^tX*^  ^  ^^^  that  only :  For  tlie  Recital  of  that  only  is  a  Recital  of  an 
bo.  Per  Cmt,  laid    entire  and  several  Act  of  Parliament ;    but  othenn'is^  it  is  of  a 
down  as  a  Rale  in  Recovery,  for  all  that  b  contained  in  the  Record  is  but  one  Re- 
^totoi^  ^^      covery,  and  therefore  all  ought  to  be  recited,  and  so  is  the  Diver- 
sity.   And  then  here  the  Act  being  particular  in  a  Generality, 
and  which  of  Necessity  ought  to  be  recited,  is  well  recited;  and 
so  this  Eiception  is   answered.    Another  Exception  was  taken^ 
viz.  that  divers  Sheriffs  are  named,  and  at  last  it  is   said   that  the 
same  Sheriff  returned  the  Writ,  Sfc.  which  is  said  to  be  incertain  ; 
'Wing,  Max.  reg.  Sir,  as  to  this,  <it  is  certain  enough  that  it  shall  be  referred  to  the 
31.  pL  7.  ^  Sheriff  of  Bedford,  for  the  Return  contains  ah  Extent  of  the  Land 

in  the  County  of  Bedford,  and  none  could  do  this  but  the  Sheriff 

of  Bedford,  and  the  whole  Sum  of  tlie  Execution  is  referred  to 

bim,  and  so  it  cannot  be  otherwise  intended  but  that  the  Sheriff 

of  Bedfprd  made  the  Return ;  wherefore  the  Law  saith  that  this 

is  certain  enough.    Another  Exception  has  been  taken,  because 

the  Defendant  has  not  begun  at  the  Commencement  of  the  Record^ 

"•I!  And.  99. 100.    l>ut  begins  first  at  the  Liberate;  Sir,  admitting  this,  **  yet  it  is 

Wing.  Max.  reg.    well  enough  pleaded ;   and  therefore  I  take  a  Difference  when  a 

Hcatb'iMax.157.'^^*^'^  Oi^t  to  be  entirely  and  certainly  recited,  and  when  not; 

*  S.  p.  Co.  Litt  '  As  to  which  1  hold,  *  that  if  a  Record  is  pleaded  in  Bar,  it  ought 

S03.  a.  DocPla.   to  be  entirely  and  certainly  recited,  because  the  Record  only  is  the 

305.  5  Mod.  8. 9.  Matter  of  the  Substance  and  Effect  of  the  Bar,  which  oD^t  to  be 

full  and  perfect ;  but  here  the  Recital  of  the  Record  is  only  Con* 

veyiMice  to  the  Benefit  of  the  Statute,  and  is  not  the  Effect  of  the 

£kr,  but  an  Inducement  and  Conveyance  to  it^  sfnd  theni  it  is  not 

k  Co.  Litt.  30!3.  a    necessary  for  ^  such  Conveyance  and  Inducement  to  be  as  certainly 

Doc  Pla.  281.       pleaded  as  the  Substimce  itself  ought  to  be.     '  And  therefore  there 

P^  hf 31^ fi/' «  **  *  ^"^  ^^  ^  ^*  ^'  ^^'*®*^  Tenant  by  Elegit  made  Avowry 
Bnlst  214.  Cro.  ^^  Replevin,  because  he  had  Execution  as  Tenant  by  Elegit,  and 
£.  302.  Cro.  C.  leased  20  Acres  Parcel  of  the  Land  to  the  Plaintiff  for  three  Years, 
»?'  ^65*  ^M^*  rendering  50*.  per  Annum,  Sfc.  and  for  the  Rent  in  Arrear  he 
70.  Post  81.  avowed,  and  there  it  was  argued  whether  he  ousht  to  plead  the 
>  T.34  H.  6. 48.  wbole  Record  in  certain  by  which  he  became  Tenant  by  Elegit, 
Bn  Monrt^  ^^'  ^^  *^  "  ®  **^'^  ^^  ^^^  better  Opinion  that  it  is  not  necessary, 
de  Faiu"o.  ^^  ^^^  ^^  ^  sufficient  to  plead,  that  heretofore  he  recovered  Da* 

Hcatli'sMaz.157.  |nap;es  against  the  Party,  and  bad  an  Elegit,  and  this  Land  was 

delivered  to  him,  without  pleading  the  whole  Record  entire,  how 
.  he  brought  his  first  Action,  and  what  Answer  the  Defendant  made^ 
or  the  like,  but  it  is  sufficient  to  commence  at  the  Execution,  for 
Uie  Lease  made  by  the  Avowant  rendering  Rent  is  the  Effect  of  the 
Avowry  and  of  the  Execution  by  Elegit,  and   the  Record  from 
whence  it  issues,  is  only  a  Conveyance  to  the  Effect,  and  therefore 
it  is  not  necessary  to  recite  the  entire  Record,  but  that  Part  only^ 
»M.i9H;6.  29.    which  proves  the  Execution,  is  sufficient.    "  And  in  19  H»  6.  a 
pi.  51.  Fitz.  Dis-    Bill  of  Disceit  was  sued  against  two  Attomies  of  the  CommoD 
9^  HcatffMiuc."    B^'^^'*  ^^^  embezzling  and  withdrawing  a  Writ  of  habeas  corporm 
157.  in  placito  terra  upon  tiFormedon  between  the  Plaintiff  and  ano- 

ther, there  Judgment  was  demanded  of  tlie  Bill,  because  it  did  not 
[«gg  1         contain  the  Onginal,  the  Certainty  of  the  Land,  and* the  whole 
Record  in  certain,  but  there  the  Bill  was  award^  good,  notwith- 
jiUnding  it  did  not  recite  the  Record  certainly,  because  the  Record 
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is  only  Coav«yance  to  the  Suit  of  Disceit ;  but  it  is  there  held, 
tluit  if  the  Record  bad  been  pleaded  in  Bar,  the  Certainty  of  the 
Land  ought  to  be  shewn,  and  the  whole  Record,  for  there  the 
Becord  may  be  denied,  inasmuch  as  it  is  the  Substance  of  the  Bar ;  ^ 

bat  io  the  other  Case  to  say  nul  tiel  Record  is  no  Plea,  because  it 
is  but  Conveyance,  as  is  said  before.     So  in  our  Case  the  Record 
|s  shewn  to  no  other  Intent  than  to  make  Thomas  Maningham  a 
Prisoner,  and  that  is  not  shewn  but  as  a  Conveyance  to  the  Be- 
nefit of  the  Statute,  viz.  to  make  the  Obligation  void,  and  then 
altboiigh  the  Record  i^  not  fully  nor  entirely  recited,  yet  it  b  well 
CQOugiu    Further,  it  seems  to  me  that  the  Defendant  has  not  well 
for  wisely  concluded  his  Plea,  for  he  has  concluded,  Vnde  ex  quo 
Micriptum  pradictum  nonfuit  factum  sub  tali  conditione  qualiper 
Maluium  Jiai  deberet,  petit  judicium  ;  which  special  Conclusion 
hf^  M>  straitoed  the  Defendant,  that  if  the  Obligation  be  void  for 
wy  other  Cause  than  fof  that  which  the  Defendant  has  mentioned 
in  tb^  Coqclusion,.be  shall  not,  by  Course  of  Law,  have  Benefit 
qf  it«    .^And  therefore  ind4/f.  6.  one  devised  a  Reversion  of  *M.  54  H.  6,7  J^., 
Tenant  for  life  to  another  in  Fee,  by  the  Name  o(  omnium  ter*  ^«*^*»'*»»'» 
hi^^m  et  tenementprum  qua  in  manibus  of  the  Devisor  adtunc 
fueruni,  and  the  Heir  of  the  Devisee  brought  an  Action  of  Wast, 
.reciting  in  his  Count  the  special  Grant  ut  supra:  And  the  Defen- 
dant a^id,   e.r  quo  per  narrationem  pradictam  apparet  that  the 
Devisor  did  not  devise  the  Reversion,  but  by  the  said  Words  ut 
sypra,  and  the  Tenant  for  Life  then  held  the  Tenements,  and  no- 
thing of  the  Reversion  passed  by  the  general  Words  to  the  D^ 
visee,  he  demanded  Judgment,  ^c.  and  upon  this  the  Plaintiff  also 
demurred :  And  there  it  is  holden,  that  inasmuch  as  the  Defendant 
baa  demurred  upon  a  special  Point,  and  has  rehearsed  the  Cause 
of  hia  Demurrer,  if  there  be  any  other  Matter  in  the  Declaration, ' 
whereof  the  Defendant  might  have  had  Advantage,  he  shall  not 
now  take  any  Advantage  of  it.    $o  here  in  our  Case,  if  there  1^ 
any  other  Cause  which  will  make  the  Obligation  void,  besides  the 
Condition  of  the  Obligation,  (as  it  seems  to  m6  there  is,  which 
I  sdiall  shew  hereafter)  yet  the  Defeadant  by  his  special  Conclu- 
$ioo  h^  lost  the  Advantage  of  it  j  so  that  tiiere  appears  little  Policy 
IB  jth^  Conclusion.    ^  But  when  a  Man  conclude^  or  demurs  gene-  »  vin,  Ahr.  flt» 
nUjt  be  shall  have  Benefit  of  every  Thing  mentioned  in  the  Re-  DeamiicrT. 
cord,  or  of  every  Point  which  the  La.w  gives  him.    And  so  is  tbe  P^* '' 
Divevaity,  where  the  Conclusion  or  Demurrer  is  gene;ral,  and  where 
special.     And  here  inasmuch  as  the  Conclusion  is  special,  although 
the  Obligation  is  void  for  other  Causes  than  for  the  Condition  (as  in 
Truth  it  is)  yet  the  Defendant  shall  not  take  Advantage  thereof.  But 
k  is  further  to  be  seen,  whether  the  Conclusion  here,  viz.  Judgment 
d  aUio,  be  proper  or  not ;  and  it  seems  to  me  that  it  is  not,  ^  bnt  « Qu^e^  for  the 
he  ought  to  have  concluded,  sic  non  est  factum  \  for  the  Statute  Cvrrcntoftlie 
faith,  ifjm  Obligation  bt  taken  in  other  Form  than  is  contained  AhoAniJf  S* 
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^  H.  15  Ed.  4. 18.  then  he  ougKt  to  have  concUided;  non  est  factum.    **  As  if  a  Mait 

pi.  7.  PerBrtM.  ^jn  plead,  in  Avoidance  of  a  Deed,  that  he  was  a  Man  not  let- 

tum'io.  P.  1  H.  ter'd,  and  tliat  the  Deed  was  read  to  him  in  other  Form,  or  *  that 

7. 15,  b»  Per  Ke*  he  delivered  it  with  his  own  Hand  as  an  Escrow  to  be  delivered 

tu.  ^^^^'  over,  after  Ae  Performance  of  a  Condition,  as  his  Deed,  and  that 

Kitch.  440,441.  hefore  the  Condition  performed  the  Bailee  delivered  it  over^  there 
GUb.L.of£.i6S.' he  ought  to  conclude,  non  est  factum,  because  the  Matter  proves 

«P.  14H.8. 28.a.  that  it  never  was  his  Deed.    'But  if  it  was  once  his  Deed,  and 

GaJraTlMiS'jS.  *ft^'^a«*^«  *e  Duty  thereof  became  extinct,  then  he  ought  to  dc- 

P.  7  Ed.  4, 5.  b.  '  mand  Judgment  si  actio,    ^  As  if  a  Release  of  the  Duty  be 

PerCkohi,  Sav.  pleaded,  he  ought  to  demand  Judgment  si  actio^  for  there  it  was 

n*  ^  ^'^'  ^^^'  ^"^  ^^  Deed,  and  therefore  he  cannot  say,  von  est  factum,  but 

^^s^^?7u^  Judgment  si  actio ;  because  the  Duty  is  now  extinct.  So  if  an  ^  In- 
PerPhwdau  ibid,  fant.  Or  a  Man  by  '  Duress  make  an  Obligation,  they  shall  demand 

43.  pL  fts.  Moor.  Judgment  si  actio,  because  the  Delivery  of  the  Deed  vras  not  void, 

^td^  -wi?^^*  "^  *^  ^  ^®  Diversity  where  a  Man  shall  say,  non  est  factum,  and 
'P.  1  H.7'.  15.  b.  ^^^  ^^  ^^^'  demand  Judgment  si^actio.  But  here,  masmuch  as 
Ptr  Kebk,  *    *   *  upon  the  Matter  it  never  was  his  Deed,  he  ought  to  have  con- 

^H.S5H.  6.18.  eluded  non  est  factum,  and  not  Judgment  si  actio,  as  he  has 

K^7^r^h**P^'  ^  done,  for  yvhich   Reason   the  Conclusion  is  bad.    Further,  ina^- 

Kebti.  P.  14  H.  iiiuch  as  the  Conclusion  in  this  Point  is  bad,  it  is  to  be  seen  what 

8.28.  a.  Per  Pol-  shall  be  done,  if  it  appears  to  us  Judges  that  upon  the  Matter  in 

S?^  ^Co  ^  g^^  I^w  the  Deed  is  void ;  and  it  seems  to  me,  that  we  by  our  Office 
f  Inst.  483.  Perk!  ^^S^^  ^^  fp^^  Judgment  against  the  Plaintiff,  for  although  the  De- 

$  13.  1  RoL  K.  fendant  may  not  take  the  Advantage,  yet  inasmuch  as  it  appears 

m^Coinb.^8.  tQ  m  that  the  Plaintiff  has  no  Cause  of  Action,    ^  we  ought  to 

Phu  259.  *    ^*  P^^  Judgment  against  him.     '  And  therefore  in  7  Ed.  4.  where 

*  P.  1  H.  7. 15.  b.  •**  Action  of  Trespass  was  brought  against  Tilly  and  Wody  for 
Per  Kebie,  P.  14  taking  five  Boxes  with  Charters,  ^c.  Tilly  pleaded.  Not  guilty, 
PoU^i'tt^^  and  Wody  made  Title  to  himself  by  a  Gift,  and  the  Plaintiff  tra- 
119.  a.  2  Inst,  versed  the  Gift,  and  upon  these  Matters  they  were  at  Issue,  and 
483.  Doc,  PU.  Tilly  was  found  guilty,  and  the  Issue  was  found  for  JVodi/  against 
^^^*  the  Plaintiff,  and  although  the  Issue  was  found  against  Tilly,  yet 
1  And  ^68*  Cr'  ^^  ^^^^  Opinion  in  a  Manner  the  Plaintiff  should  not  have  Judg- 
E.  121.  pi.  12.  ment  against  him,  for  it  was  found  between  the  Plaintiff  and  Wody 
Dy.  119.  pL6.  that  the  Plaintiff  had  no  Title,  and  then  inasmuch  as  it  appears 
'Hi  r  Ed.  4. 31.  to  the  Judges  by  the  Record  that  the  Plaintiff  had  no  Title,  they 
S!*'Dy.*u9?pL  ^^  ^^^^  ^"8ht  to  give  Judgment  against  the  Plaintiff.  "  And  in 
6.  Hob.  i4.'54.  10  Ed,  4.  Siere  is  a  like  Case,  viz.  in  an  Action  of  Trespass  by 
1  Rol.  R.  356.  Lessee  for  Years  for  Cattle  taken,  the  Defendant  said  that  the 
m  p  IpH  Lessor  held  of  him  by  the  Services,  ^c.  and  for  so  much  in 
pi.  is.^Fiti.  Of-  Arrear  he  took  the  Cattle,  Uie  Plaintiff  replied  tien  arere,  t^c. 
lice  dc  Court  7.  and  upon  this  they  were  at  Issue,  and  it  was  found  for  the 
Bro.  29.  Bloor.  Plaintiff,  and  the  Opinion  of  all  the  Justices  there  was,  that 
Cro.  E.425.*  notwithstanding  the  Defendant  had  accepted  the  Writ  good. 
Touch,  of  Precede  yet  the  Plaintiff  should  not  have  Judgment,  but  the  Court 
srs.  Pott  84, 85.  should  abate  the  Writ,  for  it  appears  to   the  Court  that  the 

Defendant  was  Lord,  against  whom  an  Action  of  Trespass  lies 

•  2 Leon.  162.        not,  for  the  Statute  ^ays,  non  ideo  puniater  Dominus,  Sfc.  ''And 
Post  85.  in  an  Appeal  by  a   Woman  of  the  Death  of  her  Father,    al- 
though the  Defendant  aiffirms  the  Writ,  yet  the  Court  ex  officio  ought 

•Mag.  Cba«  ^^  abate  it,  for  it  appears  to  the  Court,  that  by  the  Statute  *  no  Wo* 

cap.  34.        •  •    man  may  have  an  Appeol  of  Death  of  any  but  of  her  Husband. 

So 
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So  that  always  if  it  *  appears  to  the  Court  that  the  PlaiDtiff  h^s        f  *  67  ] 
DO  Title,  he  shall  not  have  Judgment,  although  the  Defendant  ad- 
mit bis  Title.    So  here,  although  the  Defendant  by  his  bad  Con- 
clusion has  concluded  himself  of  his  Advantajge,  the  Plaintiff  shall 
be  barred  by  the  Court  ex  officio,  if  so  be  it  appears  that  he  has 
no  Title^    Then  it  is  to  be  seen  here,  whether  the  Statute  makes 
the  Obligation  void,  or  not.     And  it  seems  to  me,  that  the  Obli- 
gatioo  here  is  void  by  tlie  Letter  of  the  Statute.    The  Statute, 
amof^t  otlier  Tilings,  has  three  notable  Branches,  which  have 
bean  rehearsed.    The  first  is  a  Command  and  Authority  to  Sheriflb 
to  let  to  baU  such  Persons  as  are  bailable,  and  this  is  no  new  Pro- 
visiooy  *  for  the  Common  Law  has  been  always  so  before,  for  the  •CoN/mrnolred. 
Coaunon  Law,  which  is  common  Reason,  did  ever  allow  that  lOCo.  loo.a. 
nich  Persons  as  were  taken  by  Writ,  Bill,  or  Warrant  in  any  Ac* 
tioo  personal,  or  Indictment  for  Trespass,  might  be  let  at  lai^e 
npoa  Sureties,  for  it  stands  indifferent  in  a  Manner  whether  they 
ire  guilty  or  not,  and  then  if  they  are  not  guilty,  and  should  be 
restraioed  of  their  Liberty,  it  would  be  a  great  Inconvenience, 
which  the  Common  Law  will  never  suffer;  and  therefore  as  to 
this  first  Branch,  it  was  made  in  Affirmance  of  the  Common  Law. 
The  second  Branch,  viz.  the  Exception,  was  also  made  in  AffimH 
Slice  of  the  Common  Law,  for  such  Persons  as  were  in  by  Con- 
demnation, Execution,  Capias  ut/agatum,  and  such  other  Causes 
contained  in  the  Exception,  were  not  bailable  before,  as  any  one 
may  easily  judge  by  the  Inconvenience  that  would  follow  froni  it. 
But  the  Provision  is  only  in  the  third  Branch,  viz,  in  Avoidance 
of  Obligations  taken  in  other  Manner  than  is  expressed  in  the  Sta- 
tute, and  this  Brauch  has  Relation  to  avoid  Obligations  made  for 
letting,  to  mainprize  as  well  those  who  are  contained  in  the  second 
Branch,  as  those  in  the  first.     For  these  Words  in  the  third  Branch, 
viz.  for  any  Cause  aforesaid,  have  Relation  to  all  that  is  spoken 
before ;  ^  for  (aforesaid)  contains  all  that  is  before  mentioned,  and  **  Vide  Hob.  g76. 
is  in  hatin  pnerecitata,  and  this  W^ord  prarecitata  has  the  same  **^'  ^*" 
Meaning  as  infra-contenia,  expressa,  or  pramissa,  which  has  Rela- 
tion to  all,  that  is,  as  well  to  Tilings  excepted,  as  otherwise. 
^  And  therefore  if  one  makes  a  Lease  for  Years  of  a  Manor  except  « S.  P.  cited  Ac- 
a  Close,  4rc.  rendering  annually  a  Rent,  ^c.  and  the  Lessee  is  bound  ^®"'*  ^®*  ^  ^^• 
to  perform  all  Grants,  Covenants,  aud  Agreements  contenta,  ex-  J  Rok"r.  ifvj.  mu 
prtssaj  or  recitaia  in  the  Indenture,  if  he  disturbs  the  Lessor  in  Case  denied  u>  be. 
the  Occupation  of  the  Close  excepted,  he  has  forfeited  die  Obli-  ^k^^^^jP"'* 
gitioD,  for  when  be  excepts  the  Close,  the  other  is  content  with  it,  bea4imlged,p!4i 
and  that  the  Lessor  shall  occupy  it,  and  then  this  is  an  Agreement,  Eiiz.  Hmi9eiv.6vt» 
and  the  said  Words,  viz.  conienta,  expressa,  et  recitata  do  each  of  **^  that  If  a  Man 
them  go  as  well  to  the  Exception  as  to  the  rest.     *•  And  in  45  Ed.  3.  3"Excep*  i^T^ 
wbeie  a  Vicar  had  leased  his  Church  to  three  by  Indenture,  and  covenants  not  to 
divers  Contracts  were  comprised  in  the  Deed,  and  at  the  End  of  «>t  down  any 
4e  Deed  there  were  these  \Vords,  et  ad  omnia  ef  singula  in  pradictp  tb7prcmi»2M 
9crip(o  contenta  bene  etfidditerfacienda  obligamus  nos  et  quemlibet  that  pramMmk  and 
nostrum  in  solido  per  prasentes,  there  it  is  holden  that  this  Word  pradimiua  are  all 
contenta  reaches  to    every  Covenant,   and  so  does  pricrecitata ;  the  C*o"venant  dols 
wherefore  it  seems  to  /ne  clear  enough  that  this  Word  (aforesaid)  not  extend  to  the 
and  in  Latin  prarecitata,   reat  hes  well  enough  to  the  second  ™°^  excepted. 
Branch,  viz.  the  fixceptioo.    And   Sir,  the  IntenJ  of  the  Statute  9.  it2^'^;*2'£* 

was 
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•  palt.SluAppte«i  y^9B  accordingly  so,  ^  for  at  the  Commoii  Law  before  this  Statute, 
du{,ca|i.  t»ii,      vhen  a  Man  was  condemoed  in  any  Suop,  and  in  Execution  for  it, 

the  Sheriffii  or  other  Oflkers  would  let  him  at  large  upon  CondJi-.^ 
tion  to  save  tben^  harmless ;  as  if  he  had  been  condenmed  iq  ^ipOj 
the  Sheriff  or  other  Qificer  would  take  an  Obligation  of  £300,  anq 
sufier  him  to  go  at  large,  and  then  the  Party  Plaintiff  bad  no  other 
Remedy  but  only  to  sue  tiie  Sheriff  or  other  Qfiicer  uDon  the  Ej;* 
cape,  and  he  should  recover  no  more  than  his  first  Debt  or  vei^ 
small  Damages,  and  perhaps  it  would  be  one  or  two  Years  beforp 
the  Plaintiff  could  recover  it  against  the  Sheriff  or  Gaoler,, and.  ii^ 
the  mean  time  the  Prisoner  is  at  large,  and  will  encrease  the  Sum, 
in  which  he  was  condemned  more  than  the  Sheriff  or  other.  Officer 
ahottld  render  in  Damages.    And  som^mes  the  Sheriff  or  otiier 
Oflicer  would  for  such  Favour  gain  a  Piece  of  t^nd^  sometimes 
he  would  compound  with  the  Prisoner  by  this  M^ans  to  get  hia 
Son  and  Heir  married  to  his  own  Daqghter,  and  he  never  ,wa^ 
widiottt  great  Reward  for  such  Favour.    And  so  Sheriills  and 
other  OCkers  by  such  Crafts  and  Devices  were  enriched,  and  were 
sure  to  be  kept  vrithout  Damage  by  such  Obligations  for  the  Sun^ 
in  which  they  should  be  condenmed  for  the  JEscape,  and  thus  thei^ 
Bribery  had  safe  Conduct,    {"of  this  Cause  thej^tatute  was  qiade 
io  avoid  such  OUigations,  so  that  if  Sheriffs  or  other  Officers  wi^l 
let  Prisoners  at  laive,  they  must  do  it  at  their  Peril,  f9r  by  this 
Statute  their  fafe  Conduct,  that  is  to  say,  the  Obligations  to  save 
them  harmless,  is  cut  off  and  destroyed.    And  therefore  seeing 
the  Mischief  was  so  great,  it  cannot  be  taken  but  that  it  was  toe 
Intent  of  the  Makers  of  the  Statute  to  cure  it,  and  this  was  one 
of  their  principal  Views  in  this  Statute,  and  was  a  ^iog  that  had 
the  greateM  Need  to  be  remedied.    And,  Sir,  I  don't  see  to  whai 
Intent  this  Exception'  was  put  or  mentioned  in  the  $tatute,  if  it 
was  not  to  make  void  Obligations  taken  for  letting  them  go  at  large, 
who  were  not  bailable.    For  to  restrain  theip  from  Bail  was  in 
vain,  for  the  Common  Law  had  done  that  before,  and  then  the 
Eiception  was  not  put  in  the  Statute  for  such  frivolous  Purpose, 
but  upon  great  Consideration,  and  that  was,  to  make  Obligations 
taken  for  letting  them  to  bail  who  were  not  bailable,  u^tefly  void, 
^IL  sr  H.  6. 1.  b.  by  the  Relation  of  this  Word  (aforesaid)  to  the  said  Clause.     '  And^ 
Fi^  ObKgatidD,    Sir,  in  the  said  Case  of  Debt  in  37  if.  6.  brought  by  a  Sheriff  upon 
too.  b!  Aiite^(^?'  ^  single  Obligation  made  by  one,  who  was  in  his  Custody  for  Sus- 
•  '    picion  of  Felony,  and  which  is  there  holden  void,  it  is  put  obiter. 
by  Moile,  that  if  the  Sheriff  had  let  one  to  mainpi:i2e,  who  is  ex- 
cepted in  the  said  Statute  as  not  bailable,  and  had  take^  a^mple 
Obligation,  it  should  be  void,  quod  aiii  Justiciarii  ibi  concesserunt. 
Whkh  proves  that  they  being  nearer  to  the  Statute  than  w^  are 
took  it  that  an  Obligation  taken  for  one  not  bailable,  and  made  in 
other  Form  than  the  Statute  limits,  should  be  void,  and  th^ft  I, be- 
lieve.    And  so,'  as  it  seems  to  me,  the  Words  of  the  Sutute,  and 
the  Intent  of  the  Statute,  make  the  said  Word  (aforesaid)  to.  have 
Belation  to  the  second  Branchy  and  consequently  to.  make  the  Ob- 
ligation (if  it  is  taken  in  other  Form  than  the  Statute  limits)  to  be 
utterly  void.     And  further,  if  the  Obligation  is  not  void  for  this 
Cause,  it  seems  to  me  that  (if  it  is  takpn  in  other  Form  than  the 
r  #  6Q  1       ^  Statute  limits)  these  Words^  viz.  colore  officiif  will  make  it  void, 

for 
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for  it  is  to  be  considered  that  Thomas  Maningham  was  in  Execn- 
tioo,  and  no  Man  can  be  in  Execution  but  *  under  some  Officer,  ' 
and  here  he  was  in  E^iecution  under  the  Custody  of  the  PlainUff, 
not  as  Lewis  Dhe^  but  as  Sheriff,  for  the'  Writ  to  take  I'homas, 
Maningham  was  directed  to  him  as  Sheriff,  and  so  as  OflSicer  he 
had  the  Cdstody  of  him,  then  when  he  took*  the  Obligation,  he 
took  it  as  Officer,  but  he  took  it  unduly,  for  he  was  not  bailable^ 
bat  yet  he  took  it  as  Sheriff,  ergo  he  took  it  colore  officii  sui;  for  ' 
thb  Word  colore  officii  SMi  is  always  taken  *  in  malum  partem,  and  *  2  Imt.  206. 
signifies  an  Act  badly  done  under  the  Countenance  of  an  Office,  ^^^  M* 
and  it  bears  a  dissembling  Visage  of  Duty,  and  is  properly  called 
Extortion.    As  if  an  Officer  will  take  more  for  his  Fees  than  be 
it,  this  is  done  colore  officii  sui,  but  yet  it  is  not  Part  of  his 
:e,  and  it  is  called  Extortion^  ^  which  is  no  other  than  Rob*  '^lOCo.  100.  b. 
bery,  but  it  is  more  odious  than  Robbery,  for  Robboj  is  apparent,  ^*  ^**«s<>^  ^ 
sod  always  hath  the  Countenance  of  Vice,  but  Extortion,  being 
equally  as  great  a  Vice  as  Robbery,  carries  the  Mask  of  Virtue, 
sod  is  more  difficult  to  be  tried  or  discerned,  and  consequently 
more  odioos  than  Robbery^    Wherefore  here  inasmuch  as  the  Ob- 

Sifion  was  made  for  the '  Deliverance  of  Thomas  Maninghamp 
o  was  in  the  Custody  of  the  Plaintiff,  as  Officer,  it  cannot  be 
denied  b6t  that  he  took  the  Obligation  for  his  Deliverance  colore 
t^cii,  although  it  was  not  virtute  officii  sui.    And  as  to  what  was 
mi  at  the  Bau-,  that  if  a  Sheriff  or  other  Officer  takes  an  Obligfi* 
tion  of  a  Prisoner  for  his.  Meat  and  Drink,  that  this  is  colore  q^i. 
Old  yet  out  of  the  Statute,  Sir,  I  utterly  deny  this,  ^  for  the  Ob-  <"  loCo.ioo.b. 
Ikation  is  void.     *  For  if  one  bean  Execution  he  ought  to  lite  of  ]^*'j*  ^^'  ^'^'  ^^ 
hu  own,  and  neither  the  Plaintiff  nor  the  «  Sheriff  is  bound  to  Abn'tiXCond": 
give  him  Meat  or  Drink,  no  more  tliim  if  one  distrains  Cattle,  and  tion  u.  pi.  10. 
pots  them  in  a  Pound,  for  there  the  '  Owner  of  the  Cattle  ought  *  S- 1*.  1  Mod.isf. 
to  give  them  Meat,  and  not  he  that  ^distrained  Uiem,  no  more  is  b!p1?i.  1*2 Mod. 
die  Party  or  the  Sheriff,  who  faas  one  in  Execution,  bi^und  to  give  68.3.  per  Ho//,c.j! 
Meat  to  the  Prisoner,  but  he  ought  to  live  of  his  own  Goods,  aU  ^^ c^^^^uV^ 
though  he  be  in  for  Felony,  until  he  be  attainted,  and  this  by  the  the  contraiy  is  ^ 
Course  of  the  Common  Law.    '  For  before  Attainder  the  Goods  there  denied  to  be 
are  his,  and  in  his  Hands,  and  the  Common  Law  iu  this  Point  is  r^^' .  ^.  . 
confirmed  by  a  ^Statute;  and  if  he  has  no  Goods,  he  shall  live  cap*! 5. 1. s. c.^?7/ 
of  the  Charity  of  others,  and  if  others  will  give  him  nothing,  let  P.  9  Ed.  4.  f.  pi. 
him  ifie  in  the  Name  of  God,  if  he  will,  and  impute  the  Cause  ^/^  Choke.  Bro. 
of  it  to  his  own  Fault,  for  his  Presumption  and  ill  Behaviour  Bnilst?5S.  B.  S. 
brou^t  him  to  that  Imprisonment.    Inasmuch  then  as  the  Sheri&  C.^  t2i4.  Co.  Litt. 
or  other  Officers  are  not  bound  to  find  their  Prisoners  Meat,  an  *^- ?*•  ^  ^"""J-  ^^^ 
Obli^tion  taken  for  Meat  is  void,  for  it  is  colore  officii,  and  the  ¥inXis^]\^f 
Sheriff  cannot  take  an  Obligation  of  his  Prisoner  but  in  a  small  iRoi.Abr.  67.*?. 
Namber  of  Cases.    For  his  Ability  in  this  Point  is  straitoed  by  P*- ^*  *^»«c'>-  ^ 
this  Statute,  and  so  of  all  other  Officers  except  the  Warden  of  ^3^,  ^^  Britton  4. 
the  Fleet,  and  of  the  King's  Palace  at  kVestminsier,  ^  who  are  ex-  b.  T.r  H.  4.fo. 
cn^  by  the  Statute.     *"  And  therefore  in  7  Ed.  4.  one  was  in  !!!^-P'-®-  *'*S* 

■^  "^  Corone.85.    Bro. 

Faifctlore  10.  M.  43  Ed.  S.  34.  pi.  1.  pn  FinchdeH.  Fitz.  Trespass  7.  Bar.  196.  Bro.  Coronc.  9. 
Porftitaf«  7.  Officer  3.  Reteiscr  3.  44  A».  pi.  14.  Bro.  Forfeit.  44.  St.  PI.  Cor.  19^.  b.  193. 
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Custody  of  the  Sheriff  by  a  Capias  upon  ao  Indictment  of  Tres* 
pass,  and  the  Sheriff  let  him  to  Mainprize,  and  be  made  an  Qb- 
I^ation  to  another  upon  Condition  to  keep  bis  Day»  ^c  and  this  be 
did  for  the  Surety  of  the  Sheriff^  and  there  it  is  held  thai  the  Ob- 
li^tion  was  void^  because  the  last  Branch  of  the  Statute  prohibits 
any  Sheriff  from  taking  an  Obligation  for  any  Cause  n^oresaid^  or 
by  Colour  of  their  Office,  but  only  to  themselves,  and  there  inas- 
much as  it  was  taken  to  another,  it  was  void :  And  also  there  the 
Court  held,  that  if  the  Obligation  has  not  the  Conditions  expressed 
in  the  Statute,  it  is  not  the  Deed  of  the  Party :  Ex  quo  siqmtur, 
that  he  ought  to  conclude  non  est  factum,  and  hereto  the  Opinion 
there  tends,  which  confirms  my  Opinion  that  the  Conclusion  ought 
to  be  as  1  have  said  before.    And  so  the  Capacity  of  Sheriffs  or 
other  Officers  is  abridged  and  straitned  in  this  Point.     And  thqs 
**  is  my  Mind  perceived  in  these  Matters ;  for  I  apprehend  that  this 

Word  (aforesaid)  has  Relation  to  tlie  second  Branch,  and  to  make 
,the  Obligation  here  void,  and  if  it  should  not,  yi^t  these  Words 
colore  officii  will  make  it  void,  if  so  be  the  Obligation  is  taken  hi 
other  I^rm  than  the  Statute  limits ;  to  which  Point  1  am  now  to 
argue.    And,  as  it  seems  to  me,  it  is  taken  in  other  Form  than 
the  Statute  limits,  for  the  Statute  contains  that  it  shall  be  in  the 
Name  of  their  Offices^  and  upon  Condition  to  appear,  and  here  it 
IS  not  so,  for'he  nas  no  Day  in  Court,  wherefore  it  is  void;  and 
the  last  Part  of  the  Condition  of  the  Obligation  is,  if  he  shall  be 
at  the  Command  of  the  Sheriff  as  a  true  Prisoner,  and  then  the 
Sheriff  might  command  him  not  to  escape,  and  he  might  go  to  Bed 
and  sleep  there  safely,  but  it  never  was  the  Intent  of  the  Statute  to 
give  him  such  Ease,  and  such  Condition  was  never  intended  by  the 
Statute;  and  if  any  will  argue  that  the  last  Part  of  the  Conditioi^ 
IS  according  to  the  Statute,  yet  the  first  Part  is  not  so,  for  the  first 
Part  is,  if  Thomas  Maningham  keep  tviihout  Damage  the  said 
Sheriff  against  our  Lord  the  King,  and  one  Thomas  Pulley,  Sic. 
IS. P.  Perk.  and  it  does  not  say  for  *  what  he  should  keep  him  without  Damage, 

i^^*  BO  that  it  is  general,  and  shall  be  taken  most  strongly  against  him, 

and  that  is,  for  all  Things,  as  for  Felonies,  for  Treasons,  for  the 

Sheriff's  Account  in  the  Exchequer,  and  for  all  other  Charges ; 

nor  does  it  say  how  long  he  shall  keep  him  without  Damage,  and 

then  it  shall  be  taken  forever.     And  so  it  shall  be  construed^  for 

:  every  '^fhing,  and  for  ever,  et  sic  per  omnia  secula  seculorum.     And, 

Sir,  I  apprehend  that  if  the  Obligation  had  been  conditioned  ac* 

m  See  Ante  64,  (d)  Cording  to  the  Statute,  and  had  bad  another  "Thing  also  in  the 

and  the  Books    '  same  Condition,  that  the  Obligation,  by  reason  of  this  Condition, 

there  cited.         ^  would  be  utterly  void.     As  h  Formedon  and  Action  of  Wast  are 

'  given  by  Statute,  there  if  a  Man  will  add  other  Words  in  tlie  Writ, 
B 1  Finch  22.  2  ^^^  whole  is  void.  "  And  if  the  King  license  one  to  alien  the  third 
l-^inchsi.  WingJ  Part  of  his  Land,  and  he  aliens  the  whole,  the  License  is  totally 
Max.  reg.  99.  pi.  void.  And  I  Was  of  Opinion  in  the  first  Statute  of  Devises,  which 
^*'  gives  Authority  to  devise  two  Parts,  that  if  he  bad  devi^  the 

whole,  the  \ihole  should  be  void.  And  so  if  another  Thing  is 
added  to  a  Thing  given  by  Statute,  it  shall  make  all  void*  So 
nere,  althougli  the  last  Part  of  the  Condition  was  according  to  the 
Statute,  yet  the  first  Part  was  not,  and  that  shall  make  the  whole 
Obligatiou  void.    Aud^  Sir^  the  Obligatjgn  varies  from  the  Form 

of 


of  the  Stattife  In  another  Point,  for  in  the  first  Branch  it  is  conur 

vnmded  *  to  the  SherifF  to  fet  the' Persons  therein  mentioned  ta        [  *^  1 

inainpiiztf  upoti  rtasonabte   Suretu  of  sufficient  Person^,  hafing 

Efficient  ititkin   the  Counties,  rcnere  such  Persons  are  so  let  fo 

Doitor  Mairrprite;  so  that  the  Statute  is  of  sufficient  Persons,  ul 

supra f  an^Tis  in  the  plural  Number,  in  ujuch  Case  there  ought 

to  be  two  •  Sureties  at  least,  and  here  there  is  hut  one  Suretv.  17Z.  •  See  thi;  con- 

Jb*ii*  Maninghnm  only,  and  this  is  not  according  to  the  Words  ^^f^  \CH*ij^te« 

•or  Intent  of  tlie  Statute,  tor  ihe  more  and  the  more   able   the  loCo.ioo.b.ioifc 

SoKties  are,  the  sooner  will  they  cause  him  to  appear  who  is  let  a.  Cro.  Elii.6^4. 

to  Mtinprize,  and  so  Justice  will  be  more  speeqil}  done;  apd  ^'^J'^f^'J^^' 

Aarefbre  tlie   plural  Number  of  Sureties  was  well  coi]sideredi  and  aoa.  pl.ii.iWdl 

pot  into  the  Statute,  but  here  there  is  but  one  Surety,  viz.  the  Pe^  8.^«.  pi.  9.  Cro. 

fendant  only :  And  the  letting  them  to  Bail,  who  are  mentioned  in  ^*^*  ^^'  J^*^; 

the   second  Clause,  ought  to  be  upon  like  Sureties,  and   in  the  j^^. '{  ;sioiL  srdl 

Kime  Manner  as  is   contained   in  the  first  Branch;  and  therefore  3MoiLi76« 

seeing  there  is  but  one  Surety  here,  it  is  in  other  Manner  than  is 

contained  in  the  Statute.     And  then  if  tlie  Obligation  is  taken  in 

other  Form  than  is  limited  in  the  Statute,  the  Statute  sai^i  it  ^hall 

be  void.     But  the  Defendant  has  lost  the  Advanlaa;e  of  the  Obli* 

fation  in  its  Variance  from  the  Order  of  the  Statute  in  thi^  Point, 

by  his  special  Conclusion  and  Reliance  upon  it  that  it  was  not 

made  upon  such  Condition  as  is  limited  in  the  Statute,  as  I  have 

^bewn  before  ;  yet  because  the  Condition  varies  from  the  Statute 

he  shall  hnave  Benefit  by  the  Office  of  the  Judge,  notwithstanding  his 

bad  Conclusion  to  the  Action,  as  I  liave  said  before,  and  so'  for 

these  Causes  the  Plaintiff  shall  be  barred. 

Note,  (Reader)  that  as  to  what  was  moved  for  the  Plaintiff,  Notahcnehy  Urn 
that  the  Obligation  iere  should  be  out  of  ihe  Danger  of  tlie  ^^}f^^^^^        ; 
Statute,  because  it  is  not  made  by  him  who  was  imprisoned^ 
hut  by  the  Defendant  who  was  at  large,  this  seems  no  M^t-' 
terfor  two  Causes.     Thejirst  is,  because  thejirst  Branch  rt* 
quires,  that  the  Suretu  shall  be  of  sufficient  PersonSf  having 
sufficient  within  the  Counties  where,  ^c.    jlnd  so  the  Words 
and  also  the  Intent  of  the  Statute,  by  these  fVgrds,  appears 
to  extend  to  those  Suerties  at  large  takm  for  them  in  Prison, 
so  that  they  have  sufficient  zcithin  the  Cgun(y.     The  second 
Cause  is,  for  that  the  third  Branch  ordains,  that  no  Sheriff 
shall  take  any  Obligation  for  any  Cause  aforesaid,  or  by 
Colour  of  their  Office,  but  only  to  themselves,  of  any  Person, 
fior  by  any  Person  that  is  in  their  Custody,  &c.  so  that  t/iese 
Words,  viz.  (of  any  Person)  are  general,  and  extend  to  all 
Persons,  viz.  at  large,  or  not,  8lc.  or  at  least  they  extend  to 
all  that  are  at  large,  and  these  IVords  (by  any  Person  that  is 
in  their  Custody)  extend  to  all  Prisoners  only,  and  these 
Words,  (which  are  in  their  Custody)  are  only  to  be  referred  to 
the  Person  last  named,  and  not  to  thise  H  ords  ^of  any  Per- 
son) Jirst  named;  and  then  these  Words  will  also  make  an 
Obligation  taken  of  him  at  large  to  be  void,  as  well  as  if  it 
CTtf^  taken  of  the  Prisoner  himself    And  perliapsfor  these 
Causes  it  was  held  so  clear,  that  it  was  not  amwered  by  the 
other  Side',  nor  by  the  Lord  Mountague. 
At  which  I>ay  here  coines  as  well  the  aforesaid  LewiSt  as  the  The  rest  of  the 

aforesaid  K^*^''*^* 
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aforesaid  John  Maningham  by  tbeir  Atjtornies  aforesaid|  and  there- 
upoq  tbe  PremU^ies  being  seen  and  by  tbe  Justice  bera  moce 
fully  uqdenjtDodt  it  seams  to  the  same  Jiislices  berej^  that  tbe  Ple^i 
of  the  .aforesaid  John  above  in  Bar  pleaded  is  good  and  suficienjfc 
in  Law.  to  jirecbide  the  aforesaid  Lewis  frooi  baving  bis  Acliop 
afqresaid  against  tbe  aforesaid  John  Maningkam.  Therefore  it  13 
considered^  that  the  aforesaid  Lewis  take  nothing  by  bis  Wri| 
afigireiiaidy  bill  be  in  Mercy  for  his  false  Claim  therein.  And  ths^t 
the  a/bres^id  John  go  thereupon  without  Day,  ipc.  fin^iiire  the 
Names  of  the  PledgeSj^  ^t.  And  also  it  is  considered,  that  tbe 
aforesaid.  Jo  An  recover  against  the  aforesaid  Lewis  £4  Shilliogn 
adjudged  to  the  same  John  by  the  Discretion  of  the  Ji^slices  of 
the.  Lord  tbe  King  here,  according  to  the  Form  of  the  Statute 
^herein  made  and  provided,  for  th^  Costs  and  Expences  of  tbe 
^foresaid  John  by  reason  of  "the  Premisses,  ^c. 


Ma  Demaod  or 
Vmder  of  a  Rent 
leienred  payable 
at  a  Place  oat  of 
SbeLand,  out  of 
fHnch  it  issues. 
$.  C.  Dyer66» 


A  Report  of  a  Judgment  given  ijjt  the  Common 
Bench,  by  deliberate  Aiviot  of  all  tfie  Justices  cf 
the  same  Bench,  in  Hillary  T.e^m,  in  the  4ftk  and 
^th  Years  of  the  Reign  of  King  Edward  the  Sixths 
between  Lawrence  Kidwelly,  Plaintiff  nni  Wil- 
liam Brand,  Defendant t  in  an  Action  ^Trespass 
brought  by  the  said  Plaintiff  against  the  said  Drfen- 
dant. 

TT  appears  amongst  the  Records  in  the  Term  of  Sl  Hillary  in 
^  the  4th  and  5th  Years  of  tbe  Reign  of  King  Edzmrd  tbe  Sixths 
Rot,  3o5.  that  Lawrence  Kidwelly  brought  an  Action  of  Tres- 
pass agiunst  William  Brand  for  breaking  his  Close  at  Lomer,  in 
the  County  of  Sonthampton,  S^c.  and  the  Defendant  pleaded,  not 
guilty,  ^c.  And  it  was  found  by  Verdict  before  Justices  of  Ni^ 
prim,  that  John  Salcot,  Abbot  of  the  late  Monastery  oC  Hyde, 
bear  Winchester,  in  the  said  Connty  of  Sduthampton^  was  seized  ot 
and  in  the  Site  of  the  Manc^*  of  JLomer,  ,witU  a  Grange  situate 
upon  the  sud  Site,  and  of  and  in  100  Acres  of  Laud,  40  Acres 
of  Pasture,  and  40  Acres  of  Meadow  with  the  Appurtenances 
in  Lomer  abovewritten,  (whereof  the  Place  where  the  Trespass. 
is  supposed  to  be  done  is,  and  at  the  said  Time  of  the  Trespass, 
supposed  to  be  done  was,  Parcel)  in  his  Demesne  as  of  Fee,  Ii^ 
Bight  of  the  said  Monastery,  and  being  so  seized,  the  same  Abbot 

Ed  Convent,  by  their  Indenture  made  between  the  said  Abbot  and 
>nyent  of  the  one  Part,  aiid  John  Crojw,  Thomasin  his  Wife,, 
and  John  their  Son  of  the  other  Part,  (one  Part  whereof  sealed  with 
the  Common  Seal  of  the  said  Abbot  and  Convent,  bearing  Dale 
die  Slst  Day  of  September,  in  the  26th  Year  of  the  Reign  of 
Kii^  Henry  the  Eighth,  was  shewn  in  Evidence)  leased  to  the 
nfd,John  Croppf  and  Thymosin  his  Wife,  and  John  their  Soa^ 
die  said  Site  and  others  the  Premisses,  to  have  and  to  hold  to  them 
and  to  their  Assigofi  from  tbe  Feast  of  St.  Michael  next  ensuing 
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the  D^te  of  the  said  Indenture,  Until  the  End  of  twelve  Years 
then  ttext  following;  *poying  annually  during  the  said  Term  to       T  ^70  1 
the  fiid  Abbot  and  Cofivent  and  their  Successorsy  for  the  said  Site 
sod  olbers   Che  Premisses  at  Hyie  aforesiiid,  «£4.  89.  lOJ.  at  the 
Fessts   of  the  Annunciation  of  our  Lady,  and  St.  Michael y    by 
cq^l  Portion^.  And  if  it  should  happen  the  said  Rent  of  ^4.  85.  IQd^ 
to  the  in  Arrj^ar  and  not  paid  in  part  or  in   \\hole  by  the  Space 
of40  Days  ^fter  any  of  the  said  Feasts  on  which  it  ought  to  be 
paid,  tbiif  then  it  should  be  lawful  for  the  said  Abbot  and  hi$  Stic* 
cfSsorBy  into  the  said  Site  and  others   the  Premisses  whereof,   ^r, 
to  enter,  and  them  to  reseize,  hold,  enjoy,  and  the  said  John 
Crmp,  ThomasiJi  his  Wife,  and  John  their  Son,  from  the   same 
totally  to  expell.     By  force  whereof,   the  said  John  Cr^ppf  and 
TkamoMi,  and  John  their  Son,  entered  into  the  Premisses,  and 
were  thereof  possessed.     4^nd  they  found  further,  that  the  Rever- 
ftioa  of  the  Premisses  came  to  the  King  by  the  Dissolution  of  the 
Monastery,  and  that  the  King  gfanted  it  over  to  IVilliam  uow 
Earl  of  niUshire,  and  to  his  Wife^  and  to  the  right  Hejrs  of  the 
Early  "who  granted  it  over  to  the  Wife  of  the  FlaintiflT  for  hec 
lifey  i;c.  and  they  found  Attornment  accordingly,    lliey  found 
aho^  that  the  Lease  came  from  the  said  John  Croppy  and  his 
IVfle,  and  their  Sop  John^  to  one  John  Femhold^  and  from  the 
said  John  Femhold  to  the  Wife  of  the  Defendant    And  they 
found  further,  that  because  445.  5d.  of  the  said  Rent  for  one  half 
Year  ending  at  the  Feast  of  the  Annujffciation  of  our  Lady,  in  the 
third  Year  of  the  Reign  of  the  King  that  now  is,  were  in  Arrear 
to  the  Plaintiff  and  his  Wife  after  the  Attornment  made,  and  be« 
fore  the  Time  when,  ^c.  and  by  the  Space  of  40  Days  next  after 
the  saifi  Feast,  the  said  Plaintiff  before  the  Time  when,  S^c,  tbaf 
that  is  \o  say,  the  fourth  Day  of  May^  in  the  third  Year 'of  the 
ReigD  of  the  King  diat  now  is  (which  fourth  Day  was  the  last  ot"* 
tfie  said  forty  Days  next  after  the  said  reast  of  the  Annunciation, 
of  our  Lady}  sent  one  Walter  2%oma5,  Ids  Servant,  to  the  said  Site 
and  others  the  Premisses  leased  as  is  aforesaid,  whereof,  ^r.  to  de-^ 
mand  the  said^44s.  bd*  and  tlierefore  the  said  Walter^  by  the  Com* 
maud  of  the  said  Plaintiff,  the  s?\A  fourth  Day  of  May,  went  to  e 
certain  Place  called  Lome/s-  Bar  us,  Parcel  of  the  Premisses  leased 
hi  Maimer  and  Form  aforesaid,  and  he  was  and  tarried  in  the  said 
Place  called  Lomers-  Barns  from  the  rising  of  the  Sun  on  thi 
same  fourth  Day  until  the  setting  of  the  Sun  the  same  Day^  tQ- 
demand  the  aforesaid  44^.  bd,  ff  the  aforesaid  Rent  in  Mannef 
and  Form  aforesaid  being  in  Arrear ^Jor  the  aforesaid  Lawrence 
his  Master y  anff  tg  the  Use  of  thf  same  Lawrence,  and  there  tras 
9one  then  and  tjieft  to  render  or  pay  the  same  ^^s.  5d,  And  the 
Jurors  aforesaid  aUo'^say,  that  the  aforesaid  Lawrence  kos  in  hh 
woper  Person^  the  aforesaid  fowtn  Day  q/'  May,  in  thp  third 
lettr  aforesaid^  at  Hyde  aforesaid,  at  the  tenth  Hour  before  Noon 
of  (he  same  fourth  ikty,  to  demand  the  aforesaid  AA^,  5d,  of  tliS 
aforesaid  Rent  in  Form  aforesaid  being  in  Arrear,    And  th^ 
the  aforesaid  Lawrence,  a/. Hyde  aforesaid,  requested  one  Richard 
Bothell,  that  ^  the  Rent  aforesaid  in  Form  aforesaid  being  in  Af^ 
rear,  should  be  brought  to   Hyde  aforesaid,  that  then  the  same 
Bichard  zcohld  receive  the  same  Rent  for  the  same  Lawrence, 

which 
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t^ith  this  liberty,  and  the  tleservatioa  to  be  paid  there  was  aii  Assent 
that  he  should  come  tbere^  so  that  by  bis  coining  there  he  should 
not  be  a  Trespasser.  *^  As  if  ^.'  is  bound  to  JB.  in  an  OUigatton 
of  £20  for  tlie  Payment  of  «£  10  to  him  at  such  «  Day,  there  inas- 
much ai  no  Place  is  expressed  for  the  Payment^  J.  b  bound  to 
ieek  B.  wheresoever  he  Snail  be.  And  if  JS.  is  in  his  own  House, 
and  j4.  comes  to  him  there^  and  tetiders  the  Money,  he  shall  not  be 
a  Tresp^ttser  by  coming  there ;  but  if  he  bad  been  in  the  House  of 
atiodier  Man,  there  he  should  be  a  Trespasser  to  that  Peraon,  if 
he  had  a  Mind  to  take  Advantflge  of  it,  but  be  should  not  be  a 
Trespasser  to  the  Obligee  by  coming  itito  his  own  House,  as  is 
aforesaid,  for  inasmuch  lis  by  the  taking  of  the  Obligation  he  as^ 
aented  that  J.  should  pay  him  the  ^10,  by  Ne<Msity  of  Reason 
lie  ought  to  be  assenting  that  he  should  come  to  him  to  ofier  him 
the  £\0,  for  the  coming  to  his  Person  precedes  the  Offer ;  and  then 
inasmuch  as  he  was  assenting  that  he  should  pay  him  ibe  £lO,  and 
therein  it  was  containecl  that  he  was  assenting  that  he  should  come 
to  him  for  that  Purpose,  it  follows  ex  cousequtnte  that  he  shall  not 
punish  him  for  doing  that,  to  which  be  himself  was  privy  and  as- 
aenting,  that  is,  for  his  coming  there,  and  then  if  he  sliail  not  punish 
bim  as  a  Trespasser  for  coming  to  the  Place  which  waa  not  ap- 
pointed him  by  the  Party  in  express  Words,  amultofortiort  the 
Abbot  should  not  punish  the  Leasee  here  for  coming  to  Hydep 
ivhich  was  appointed  by  eteress  Words  for  the  Tender  of  the  Kent, 
for  (as  hath  been  said)  the  Keservation  of  the  Rent  to  be  paid  there 
is  aa  Assent  that  he  shall  come  there,  and  by  this  Assent  the  Place 
is  char^.  And  so  the  Lessee  bad  Tide  and  Interest  in  the  Place 
as  to  his  coming  there,  and  the  Place  iivas  charged  to  the  Lessee 
with  this  Liberty,  and  the  Lessee  had  Auihority^and  Interest  in  the 
aaid  Pbee  as  to  this  Purpose,  and  this  by  the  Act  of  those,  who 
bad  Authori^  to  charge  the  said  Pkce  at  thellme,  that  it^  the 
Abbot  audi  Convent.  And  then  if  the  Lessee  should  not  be  a 
•Trespasser  tothe  Abbot,  by  his  comii^  to  Hyde  to  pay  the  Rent 
there,  no  more  should  fae  be  to  the  Kmg  when  Hyde  wa^  in  the 
JKing^s  Hands,  for  the  Statute  of  Suppression  saves  the  Interest  of 
ievery. Stranger;  and  then  he  who  is  the  King's  Pateafee  of  Hyde 
'  ahall  hold  it  charged  with  the  said  Authority  and  Interest.  And 
:^ereforethe  Defendant  might  come  there  to  pay  the  Refit  without 
<  Oftnoe  or  Trespass,  and  by  the  same  Reason  it  seems  lliat  he  ui 
the  Reversion,  m.  the  Plaintiff  might  come  there  also  to  receive 
the  Rent  without  any  Offence  or  Trespass,  for  he  has  the  like  Au- 
•diority,  Privilege  and  Interest  in  Hyde^^  the  Lessee  halh. 

At  which  Day  here  comes,  as  wieil  the  aforesaid  Lawrehee  Kid- 
'  velly,  as  the  aforesaid  WilUam  Brandy  by  their  Atlorhies  afore^ 
said.  Whereupon  the  Premisses  beiujg  seen^  and  by  the  Jtastices 
bere  more  fully  understood,  it  is  considered  by  the  siifni^  Justices 
that  the  aforesaid  Wiiiiam  Brmtid,  by  reaaoa  of  the  Trespass  arfere* 
aaid,  to  the  same  Lazvrenee,  in  Form  aforesaid  done,  is  and  ought 
to  be  adjudged  by  Law  guilty  of  that  Trespass^  Therefore  it  is 
ceoaidered^  ^that  tbe  aforesaid  Lawrence  recover  against  the  afore- 
-aaid  WUUom  Bramd,  his  Damages  aforesaid  to  ^10,  by  the  Jury 
afoiesaid,  in  Form  aforesaid  as8essed4     And  that  die  aforesaid 
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A  itepdrt  of  a  Judgment  gh^  in  the  Chancery^  iy  (fc- 
Uberate  Advice^  upon  an  Argument  in  Easter  Termp 
in  the  fifth  Year  of  the  Reign  of  King  Ed\^ard  the 
Sixths  m  fL  Writ  of  Audita  Querela  brouglu  by 
Robert  Ross,  cf  Ingemanthorp«  m  the  County  of 
Yoi*k,  Esquire f  Pldiniiffy  against  Sir  Thomas  Pope, 
Knight^  Defendants 

TT  Appetra  amongst  the  RoUt  peraainiog  ib  the  Court  of  Chan*  TVliere  Piirdi«^ 
*  eery  ik  Termino  Anno  regini  Regis  .nunc f  ihat  the  ofP^rtoflmjui, 

aaid  Uos$  entered  into  a  Recogniiance  of  ^00  Marks  to  the  said  ^""SitfoL*^ 
Pope,  and  one  Robert  Curson,  Esqaire,  according  to  the  Form  of  a  Recogmomoe 
Ibe  Statute  of  23  H.  S.  cop.  6.    And  afterwards  die  same  Jiosf  duchmn  itt  sus^ 
imd  his  Wife,  by  Fine,  gave  to  the  said  Conusees  die  fifth  Pkrt  of  Sn^^^ 
the  Manors  of  Burtou,  Constable,  and  other  Lands  in  the  said  whole. 
Coanty  of  York,  in  Fee.    Afterwards  the  said  Pope^r  as  Survivor, 
sued  Execution  of  the  said  Recognizance  in  Loikdon  against  tlie 
•aid  liosi,  and  his  Body  was  taken,  and  the  said  JRois,  supposing 
that  the  said  Fine  of  the  Lands  aforesaid,  discharged  the  said  Re- 
cognizaiice,  tnied  the  said  Writ  of  Audita  *•  Querela  comprehend-  *iVo/ff1keref]ie 
iflff  the  whole  MaUer,  which  Writ  bore  Date  the  second  Day  of  ^'^,^°^^^ 
liotember  last  past,  and  was  returned  into  f  Chancery  on  the  Oc^-  and  see  2  RoL 
Utoe  of  St»  Hillary  last  passed,  at  which  Day  the  said  Sir  Thomas  Abr.  48s,pi.  11, 
Pope  appeared  2  And  upon  the  said  Writ  and  Dedaratbn  he  de-  ^^^^  muprintcA 
Aumred  in  Judgment.    And  in  this  present  Easier  Term,  4  Edm.  &  t  See  SMcen  r« 
the  Matter  was  moved  and  touched  many  Times.     And  now  tlie  Wright,  t  Bidft 
Loud  Rich,  Chanoellor  of  England,  sent  for  Portman,  one  of  the  ^^* 
Justices  of  the  King's  Bench,  and  Hales,  one  of  the  Justices  of 
die  Common  Bench,  to  have  their  Advice,  what  the  Common  Iaw 
wms  iu  this  Case.    For  he  ought  to  adjudge  in  this  Case  according 
to  the  Course  of  the  Common  Law,  iuasmuch  as  the  Matter  came 
tiefove  him  by  original  Writ;  but  upon  Matters  depending  before 
him  by  Bill,  he  may  adjudge  accordii^  to  Conscience,,  but  here 
acGoiding  to  the  -Common  Law.    And  the  said  Justices  came  into 
tbe  Chaopery,  and  sat  there  with  the  Chancellor,  whene  die  Matter 
was  spoke  to,  and  tbe  Opinion  of  the  Chancellon,.  and  of  the  said 
Justices,  and  of  tlie  whole  Court  of  Chancery  was,  that,  the  Audita 
Qaterela  did  not4ie,  because  the  Land,  which  the  Conusees  took 
iBnom  the  Conusor  and  his  Wife  by  the  Fine,  was  not  the  Debtor, 
but  tbe  Body  of  the  Conusor  remained  Debtor,  and  the  Laud  was 
liable-  only  in  respect  that  it  was  in  the  Hands  of  the  Conusor  at 
llie  Timet  of  the  Rscognizance  or  after.    But  the  Land  was  not 
iChaigad  wi|h  the  Debt,  but  chargeable  at  the  Election  of  the 
•Cooiisees.    *But  the  Person  was  charged,  and  in  respect  of  the  •  10  Co.  50.  b. 
Person  the  Land  was  chargeable,  and  the  Person  was  not  charge-  ^'  ^'*  ^** 
able  in  inspect  of  the  Land,  for  if  so,  the  Recognizance  would  be     ^  '     * 
discharged  by  the  taking  of  the  Land  by  the  Conusees :  Ab  if  there 
lie  Lord  and  Tenant,  now  the  Tenant  is  chaigeable  to  do  Fealty, 

SMid  the  other  Services  to  tbe, Lord  in  respect  of  the  Land,  but  if 

he 


'T2a'  Rttss  V.  Pope,  in  Cancelta. 

he  infeofFs  the  Lord  of  the  Land,  his  Person  'shall  be  discharged, 
for  his  Person  was  chargeable  in  respect  of  the  Land,  aud  the  Ser- 
vices were  issuing  out  of  the  Land,  and  therefore  shall  be  eitinci 
bj  Unity  of  Possession.     But  here  the  Conusor  was  not  Debtor  in 
lespect  of  the  Land,  for  if  he  had  aliened  the  Land  to  another^  yet 
he  should  remain  Debtor,  and  his  Body  and  Goods  should  be 
t^ken,  for  he  was  not  (chargeable  in  respect  of  the  Land,  but  the 
Land  was  chargeable  in  reject  of  him,  and  therefore  before  that 
the  Land  is  charged  with  the  Debt^  his  Person  is  only  Debtor,  and 
then  the  Execution  is  well  sued.     But  if  Execution  had  been  sued 
of  the  Body  and  ^of  the  Land,  and  afterwards  the  Conusor  had 
fitot^eroh't?,    ^  enfeoffed  the  Conusees  of  the  Land,  or  had  ^  surrendered  Parcel 
s  RoL  Abr.  477*.    p'  ^^^  Land,  or  the  Fee-Simple  of  Parcel  had  '  descended  to  them, 
pi.  7.  Heath's       in  all  these  Cases .  the  Body  shall  be  discharged,  for  by  tlie  Exe- 
«Bf^i?Ed.4  5     ^"*^°"  ^^®  Land  was de facto  charged,  and  so  became  Debtor,  and 
6.  Bro.  Stat'  '    ^J  ^^^  Feoffment,  Surrender  or  Descent  it  was  discharged,  because 
lirereli.15.  sRpK  the  Discharge  of  Part  of  a  Thing  in  Execution  is  a  ^scharge  of 
2Lc6m  96^'^'"^'  the  whole,  be  it  by  Act  of  the  Party,  or  by  Act  of  Law,  for  the 
<  2  Rol*  Abr.  477.  ^uty  being  personal  and  entire,  the  Execution  for  it  is  entire  also, 
pi.  6.  Co.  Litt.      But  here  inasmuch  as  the  Pine  of  the  Land  was  before  Execution, 
''27*  Co^bTg      ^^  cannot  be  discharged  of  tlie  Execution,  for  the  Land  was  not 
«S5  Ass.pl.  7.       ^l^cii  charged  in  Deed.  '  ^  And  therefore  it/vas  said,  that  in  25  jtss. 
Fitz.  ExccntioD,    where  the  Conusor  after  the  Recognizance  infeoffed  the  Conuaee  of 
MerSrss  *  O       ^^^  Land,  who  re-infeoffcd  the  Conusor,  who  infeoffed  a  Stranger, 
B^ndi.  io:L    *      there  it  is  adjudged  thnt  the  Conusee  shall  have  Execution  against 

the  Stranger,  fi>r  the  Execution  was  not  discharged  by  the  Posses* 
sion  of  the  Conusee  after  the  Recognizance  made,  causa  qua  supra* 
^36  H.  8.  Bro. '  '  But  if  the  Conusor  infcoff"  the  Conusee  of  Parcel  of  the  Land, 
B!*N.^!T29.')f*  ®"^  *  Stranger  of  an  other  Part,  and  reserve  Part  in  his  Hands, 
Dy.  19.V,  pL.io.  now  the  Conusee  shall  not  have  Execution  against  the  Stranger. 
jRol.  Abr.  470.  F'or  by  the  same  Reason  that  one  Feoffee  ^  of  the  Conusor  (if  his 
I04^n.^ i^nd.  I^"^  ^^'y  "  P"* '«  Execution)  shall  have  an  Audita  Querela  against 
fee'.    '  >ll  the  other  Feoffees,  to  make  their  Land  al^o  to  be  put  in  E^xecu- 

»«3  H.  8.  Bro.  tion,  and  to  be  contributory  to  the  entire  Charge,  by  the  same  Hea- 
M^9  H^  4^  *^"  *^  *^  Conusee  hifnself  b  one  of  the  Feoffees,  his  entire  Exe- 
Per  Goicfign.  cution  shall  be  discharged  for  the  Land  against  the  other  Feoffees  of 
Bro.  ibid  13.  P.  the  Conusor,  for  he  shall  not  be  contributory  for  a  personal  Thing 
^xmiifon*  m  ^"®  ^^  himself,  nor  may  the  Duty  be  apportioned  or  divided,  but 
P.  N.  B.  103,  b.  «1I  shall  be  extinct  against  the  Feoffees,  but  yet  against  the  ^  Conu- 
and  Hale's  Notes  sor  the  Conusee  shall  have  Execution  of  that  Parcel  which  remains 
4  7i^*ra^v^'  ^  ^"  '^*^  Hands.  For  although  each  Feoffee  shall  have  an  Audita 
Carew,  Mow.  535.  Querela  against  the  Conusor  to  make  him  contributory  to  their 
9  Lev.  419.  Charge,  if  the  Execution  is  sued  against  him  only,  ^  yet  he  shaH 

pf  ?o '"^in'^Abr*  "^^  '*^^^  ^"  Audita  Querela  against  any  of  them  to  make  their 
St.  Statutes  Land  contributory  to  the  Charge,  if  the  Land  left  in  his  Hands  is 
Merch.  M.  pi.  10.  only  put  in  Execution  for  the  Entirety,  for  the  Burthen  is  his  own, 
Ati±^QM  ^'J^^^'  «"d  he  only  is  Debtor,  as  is  shewn  before.  And  then  if  the  Cbnu- 
AUiB.  N.C.$7].  ^or  sli^II  ^o^  l)<^v€  Remedy  for  Contribution  against  the  other 

Feoffees,  by  the  same  Reason  he  shall  not  discharge  the  Esecutien 
Ly  the  Purchase  of  the  Conusee,  for  the  Execution  of  the  Conusee 
shall  be  discharged  in  consideration  that  he  should  be  contributory 
if  he  was  Feoffee  and  not  Conusee,  and  then  inasmuch  as  he  shall 
not  be  contributory  if  he  was  Feoffee  and  not  Conuseei  he  shall 

pot 
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kwt  be  discharged  being  Conusee^  quia  cessante  caus&  cessahit 
^tchu,  And  fol*  these  Causes  tlie  Acceptance  of  the  Land  shall 
not  (fischarge  the  Execution  here.  Wherefore  Judgment  was  after- 
wards given  that  the  PlaintiflF  should  take  nothing  by  his  Writ. 


*  A  Report  of  a  W'rit  of  Assize,  and  of  the  Exceptiom  [  •  73  ] 
taken  to  it,  and  of  certain  Arguments  made  at  Ser-^ 
jeantVInri  in  Chancery-Lane,  in  Trinity  Term, 
in  the  sixth  Year  of  the  Reign  of  King  Edward  the 
Sixth,  before  Henry  Bradshaw,  then  Lord  Chief 
Baron  of  the  Exchequer^  and  late  the  King*s  At^ 
tomey,  and  Sir  Edmund  Marvin,  Knight,  one  of 
the  Justices  of  tlie  King's  Bench,  Justices  of  Assize 
in  the  County  of  lAncoln,  which  Writ  ^/Assize  was 
brought  by  Thomas  Wimbish  and  Elizabeth  his 
fFj/c,  Plaintiffs,  against  the  Lord  Willoughby  and 
0thers,  Defendants. 

pDWARD  the  Svrth,  by  the  Grace  of  God  of  England,  France,  Tlie  Writ  of  As- 
^   waA  Ireland,  King,  Defender  of  the  Faith,  and  on  Earth  su-  ^^e. 
preme  Head  of  the  Church  of  England  mA' Ireland,  To  his  Co-  ^**'-  ^"^'''  ®^'  *' 
roners  in  the  County  of  Lincoln,  Greeting.     Thomas  fVimbish, 
Esquire,  and  Elizabeth  his  Wife,   have  toraplained  to  us,  that 
WAliam  fVillottgkby,  Knight,  Lord  fVillongh&y,  of  Parham,  Ed- 
Hard  Dimock,  Knight,  Elizabeth  Tailbois,  Widow,  and  William 
Tailbms,  Clerk,  unjustly  and  without  Judgment  have   disseized 
tbem  of  their  Freehold  in  Golthough,  within    thirty  Years  now 
last  past:  And  therdbre  we  command  you,  that  if  the  aforesaid 
TkcmoB  and  Elizabeth  his  Wife  shall  make  vou  secure  to  prosecute 
their  Claim,  thmt  then  you  cause  the  said  ''tenement  to  be  reseized 
of  tlie  Chatties,  which  within  it  were  taken,  and  the  said  Tene- 
nent  vi-ith  the  Chatties  to  be  in  Ptsace  until  a  certain  Day,  which 
oor'  beloved  and  faithful  Edmund  Marvin,  Knight,  and  Henry 
Bradshaw,  our  Attorney-General,  shall  make  known  to  you ;  and 
btbe  mean  time  do  you  cause  twelve  free  and  legal  Men  of  tiiat 
Nri^boufhood  to  ^ew  the  said  Tenement,  and  the  Names  of  them 
tobe  impanneled ;  and  summon  you  them  by  good  Summoners,  that 
they  be  then  before  the  aforesaid  Edmund  and  Henri/,  and  those 
^riioai  they  shall  associate  to  them,  at  a  certain  Place  which  the 
iame  Edmund  and  Henry  shall  make  known  to  you,  ready  thereof 
to  make  Recognition,  and  put  by  Sureties  and  safe*  Pledges  the 
aforesaid  WiHiam  Lord  Willoughby,  Edward,  Elizabeth  Tailbois, 
and  William^  or  th^r  Bailiff,  if  they  cannot  be  found,  that  they 
be  then  there  to  hear  the  Recognition ;  and  have  there  the  Sum- 
mooeri,  the  Nanes  of  die  Pledges,  and  this  Writ.     Witness  ourself 
•t  Westminster,  the  eighth  Day  of  February,  in  the  sixth  Year  of      • 
-     W  Reign.     Because  Richard  Thymilby,  Knight,  now  Sheriff  .of    , 
,    tbe  County  aforesaid,  hath  takea  to  Wife  one  Catherine  (yet  alive) 
{  h  the 
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the  Daughter  of  one  Robert  Tirwhit,  Knight,  and  Maud  his  Wife, 
Sister  of  one  George  TailboiSf  Knight,  Father  of  Gilbert  Tailbou 
Ix>rd  Tailbois,  Father  of  the  aforesaid  Elizabeth,  the  Wife  of  the 
aforesaid  Thomas:  And  because  Richard  Cunon^  one  of  the  Co- 
roners of  the  County  aforesaid,  is  Servant  of  the  aforesaid  William 
Lord  fVilloughby,  let  Execution  of  that  Writ  be  done  b^  the  rest 
of  the  Coroners  of  the  County  aforesaid ;  so  that  neither  the  afore- 
said Sheriff,  nor  the  aforesaid  Richard  Curson^  Coroner,  do  in  any 
wise  concem'themselves  in  the  Execution  of  that  Writ. 

Baron. 
For  405.  paid  in  the  Hamper. 

T»,  J         -  .     (John  Dbc. 

Pledges  of  prosecuUng^  Ri^h3^j  R^^ 

llie  within  named  William  Willoughby,  Knight,  Lord  Willot^hhy, 
of  Parham,  Edward  Dimock,  Knight,  Elizabeth  Tailbois,  Widow, 
mnd,  William  Tailbois,  Clerk,  are  attached  by  one  Ox  of  the  Price 
of  5s.  The  rest  of  the  Execution  of  that  Writ  appears  in  a  cer- 
tain Schedule  hereunto  annexed. 

^Richard  Naler. 

Coronen.  of  ihe  Lord  the  King  in  the  1^^^"^^»PJ;„^ 
County  within  named      -        -        'i  John  Wilson,  and 

V  John  Maire. 

Sumnioners  of  the  Jurors  aforesaid         <  Richard  Smart 

r  William  Dent. 
Manucaptors  of  the  Suromoners  of  the  ^  John  Sent 
Jurors  aforesaid,  and  of  each  of  ihem,  1  Philip  Mann. 

(Nicholas  Fann. 

I 

And  the  aforesaid  William  Willoughby,  Edward  Dimock,  EH* 
^  zabeth,  and  William  Tailbois,  Clerk,  by  Edmund  Staresmore  their 
Attorney  come,  and  the  same  Elizabeth  Tailbois,  Widow,  prays 
^  Note  the  Form  "^  Oyer  of  the  Writ  of  Assize  aforesaid,  and  also  of  the  Return  of 
•f  Demurrer  upon  the  same  Writ;  she  also  prays  Oyer  of  the  Letters  Patent  of  the 
in  the^WnUndlu  ^^^^  Assize,  and  they  are  read  to  her  m  these  Words,  Edward  the 
Rctarn.  See  Sixth,  Sfc  Which  being  read  and  heard,  the  same  Elizabeth  Tail- 
Theol.Dig.lib.  bois.  Widow,  by  protesting  that  the  aforesaid  Richard  Thymilby, 
Vi*n?^br!'tit!be-  J^night,  now  Sheriff,  did  not  take  to  Wife  the  aforesaid  Catherine 
inarrer  A.  pi.  1.  Daughter  of  the  aforesaid  Robert  Tirwhit  and  Maud  his  Wife, 
tit  seems  bvthis  ^^^^^  ^^  ^®  aforesaid  George  Tailbois,  Father  of  the  aforesaid 
Precedent,  tint  Gilbert,  Father  of  tlie  aforesaid  Elizabeth  the  Wife  of  the  afore- 
tliere  may  be  a       said  Thomas,  by  protesting  also  that  the  aforesaid  Richard  Curson 

A^^ment  of  the  *'  "^^'  ^^^  ^°  ^^^  aforesaid  Day  of  obtaining  the  Writ  of  Assize 

Writ  for  any  In-  aforesaid  was,  the  Servant  of  the  aforesaid  William  Willoughby, 

sufficiency  ap.  as  the  aforesaid  Thomas  and  Elizabeth  his  Wife  by  the  Writ  afore- 

SS\h"?Anthority  **'^  •'^^^  suppose,  for  Plea  the  same  Elizabeth  saith,  f  that  the 

is  countenanced  by  Theol.  Dig.  lib.  15.  cap.  9.  §  1.  Dy.  341.  pi.  51.  Lntwy.  1(344.  But  of  faite 
Time  this  Doctrine  has  been  impngued,  for  Fer  HoU,  C.  J.  6  Mod.  195.  there  can  be  ao  surh  Thin|r 
as  a  Demurrer  in  Abatement :  And  in  the  Case  oiDocmamue  f .  Dacenant,  the  defendant  demurred 
in  Abatement,  and  Plaintiff  joined  in  Bar,  and  Judgment  final  was  given  for  the  Plaintiff^  for  the 
Court  said  they  knew  not  what  a  Demurrer  in  Abatement  was,  for  if  the  Catne  be  apparest  to  the 
Court,  they  would  abate  the  Writ  themselves,  if  not,  it  oujif^t  to  be  pleaded,  and  they  said  thej 
would  turn  aU  such  Demurrers  into  Bars,  though  Eyre  quoted  this  Precedent  here  as  an  Authority 
foraDemanerinAbatcflfttat.    6 Mod*  199.  S.  C.    Jialk.ie^O.  S.  P.  O.Uift  of  C.B.SOR. 

aforesaid 
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aforesaid  Writ  of  Assize  in  Manner  and  Form  aforesaid  obtained, 
and  also  the  Return  thereof,  are  insufficient  in  Law  to  compel  her 
the  said  Elizabeth  Tailboisy  Widow,  to  answer  to  the  Writ  afore- 
laid,  and  that  she  hath  no  Necessity,  nor  is  by  the  Law  of  the 
Land  bound  to  answer  the  said  Writ  in  Manner  and  Form  afdre-  • 
iud  obtained  :  And  this  she  is  ready  to  verify;  wherefore  she  prays 
Judgmeul,  and  that  the  Writ  aforesaid  may  be  quashed,  i^c. 

• 

*  Memorandum,  Wal^le  and  Morgsin^  Apprentices,  had  argued      [  *74  ] 

before  I  came. 


Cook  and  Saunders^  Seijeants,  took  divers  Eiceptions  in  Abate-  The  ^'>   >' 
Aient  of  the  Writ.     First  they  argued,  that  the  Writ  directed  to  ihe  ^  ''^ ' 
Coroners  was  not  well  directed.     For  all  original  Writs  are  aw  aid-   ^//l',*.'  {^^  J;,.*,  ^  J^ 
cd  out  of  tiie  Chancej*}  by  the  Chancellor,  who  is  thereunto  depi<led  to  th<  (  uioiurs 
by  the  King,  and  the  Power,  which  the  Chancellor  halh  coiuuin-  ^^*^'  '>;|'i«'^  »«•  f»»e 
ing  the  W^rits  of  the  Common  Law,  is  certainly  dehned  and  tx-  ^r  ^''-^koI.  v^?!-]* 
pressed  by  the  Common  Law,  and  if  he  exceeds  his  Authcirity,  or  66a.  pi.  4.  Tiieoi. 
does  not  pursue  it  in  such  Order  as  the  Law  hath  appointed  him.  Dig.  lib.  7.  ciii>.  i. 
then  the  Party  by  Exception  shall  abate  such  Writ.     And  here  the   ^  ^' 
Chancellor  ought  to  have  awarded  the  Writ  to  the  Sheriff,  who  is 
the  Officer  ^  to  all  the  Courts  to  execute  the  Writs  of  the  Com-  »P. stH.6.  5i. 
miya  Law,  and  whom  the  Law  presumes  to  be  indifferent  between  P*'  i^*  **'^^i^'^^ 
Party  and  Party.     And  if  he  is  not  so,  but  makes  the  Jury  in  j^Jf  jFuichW. 
Assi2ie  favourably  to  eiilier  of  the  Parties,  the  other  may  abate  it 
by  Exception,  and  then  the  Plaintiff  shall  have  a  new  Wiii  awarded 
b)  the  Justices  of  Assize  to  the  Coroners,  where  the  Default  in 
the  Sheriff  is  first  known  to  the  Court,  and  of  Record.     But  the 
Chancellor  has  no  Authority  to  take  Conusance  of  this  before  Ex- 
ception of  the  Party,  nor  may  he  change  the  Officer  to  execute 
the  Writ,  for  if  he  might  change  the  Officer,  by  the  same  Reason 
he  might  change  the  Order  and  Form  of  the  Writ,  and  by  the  same 
Reason  also  he  might  take 'away  the  Jurisdiction  of  tlie  Courts, 
and  make  a  Thing,  m  hicU  is  pleadable  in  one  Court,  to  be  pleaded 
IB  another  Court,  which  he  cannot  do.     And  therefore  in  a  Writ 
of  Right  if  the  Land  is  holden  of  a  Manor,  it  ought  to  be  directed 
to  the  Lord  of  the  Manor,  for  the  Land  ought  to  be  demanded 
there,  and  the  Lord  of  the  Manor  ought  to  have  the  Fines,  Issues, 
Amercements,  and  other  Profits  arising  by  reason  of  the  Plea. 
And  therefore  if  the  Lord  of  the  Manor  has  a  mind  that  the  Land 
dull  be  impleaded  in  the  King's  Court,  then  after  this  is  certified 
to  the  King  in  Chancery,  the  Demandant  shall  have  a  Writ  of 
Right  returnable  in  the  Common  Bench,  which  shall  have  this 
Qaaie  at  the  End  of  it,  ^  Quia  B,  capita/is  Dominus  feodi  iltius  ^  F.  N.  B. «.  f. 
mbU  inde  remieit  curiam  suam,.    And  there  Ls  in  the  Register  the  Pwtjoa. 
Fwai  of  the  Lord's  Certific|^,  that  he  is  content  to  remit  his  Court. 
Aad  thia  is  grounded  upofr  good  Reason,  that  the  Lord's  Assent 
lUl  be  certified,  h^SmtiSasX  die  Chancellor  by  any  Writ  shall  take 
«vaj  his  Court,  and  his  Profits.    And  so  in  a  Recordare  or  an 
Jcudas  ad  curiam  to  remove  a  Replevin  out  of  the  base  Court 
tf  aoy  Lord,  there  is  the  Cause  of  Removal  expressed  in  the  Writ, 

X.  ^  and 
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•  F.  N.  B.  4.  t*  tnd  also  there  is  this  Clause  in  the  Writ,  ^Fiat  executio  istius  brevis. 
Post  208.  n*  causa  sit  verOf  aliternan;  whkb  Clause  is  consonant  to  Reason, 

that  when  the  Party  complains  to  the  Chancellor  that  the  Lord  of 
the  Comt  favours  the  other  Party,  or  that  he  cannot  have  Justice 
tlone  him  in  the  base  Court,  yet  inasmuch  as  the  Lord  shall  lose 
tiis  Court  and  his  Profits  arising  from  this  Plea,  neither  the  Chan- 
cellor nor  the  King  shall  belies  tlie  Complaint,  for  perhaps  the 
Surmise  b  false,  and  therefore  the  Sheritf  is  by  the  said  Clause 
made  Judge  of  the  Matter.  Which  Cases  argue  that  the  Chanqtl- 
lor  ought  not  to  take  precise  Comisance  of  Surmises,  nor  ought  fe 
to  take  away  the  Jurisdicti6n  of  any  Court,  nor  the  Profit  of  any 
Person,  by  giving  Credit  to  such  Suggestions.  With  regard  to 
the  principal  Case  then,  no  more  than  the  Chancellor  may,  by  such 
Surmises,  takeaway  the  Jurisdiction  of  Courts  of  other  Lords,  or 
tfieir  Profits  ki  theni>  no  more  may  he  take  away  the  Jurisdiction 
•of  the  Sheriff,  and  his  Fees  and  Profits,  which  arise  to  him  from 
Ihe  Execution  of  such  original  Writs.  But  judicial  Writs  may  be 
^h'ected  to  the  Coroners,  as  the  Venire  Facias  where  the  Parties 

•  F.fSE4.4.S»  are  at  ksue,  ''but  there  upon  the  Surmise  of  the  Plaintiff  tiiat 
pi.  11.  Piti.  Sag-  Ae  Sheriff  is  his  Consin,  and  upon  Prayer  fliat  the  Fenife  facias 
f^aUrace  187^!**  ""^y  ^  directed  to  the  Coroners,  to  avoid  the  Delay  which  may 
P.  21  Ed.  4. 91.  !•  happen  by  the  Challedge  to  the  Array,  the  Defendant  sliall  be  ex« 
Pkr  JBridN.  T.9  amined  whether  it  be  true  or  not,  and  if  he  confess  it,  then  the 
l^f  SuMcstion  Venire  facias  shall  be  awarded  to  the  Coroners,  for  then  it  appears 
S.  Bra.Cbill€oge  to  the  Court,  by  the  Confession  of  the  Defendant,  that  the  Sheriff 
8t.  Venire  facias  ]s  not  indifferent :  Bat  if  the  Defendant  will  not  confess  it,  but 
f ? pL*'9f^  Bro.*  ^^y  ^  *^°  ^^  Process  shall  be  awarded  to  the  Sheriff,  because 
Challenge  178.'  I^is  Authority  and  Profits  shall  not  be  taken  away  without  certain 
14  H.6.  s.  pi.  IS.   Causeappearing  to  the  Court.    *  But  if  the  Defendant  will  alledge 

P."m  H^'e^T.  pK  **'  *•  S'*"^  "  ''^  Cousin,  and  pray  the  Venire  facias  to  the 
17.  Bro.  Process  Coroners,  tfiere  the  Plaintiff  shall  not  be  examined  at  the  Prayer 
70.  Co.  Litt.157.  of  the  Defendant,  becanse  Delays  are  for  the  Defendant's  Advan- 
b^  Huttsj4.  Post  1^.  and  so  is  the  Diversity,    Wherefore  injudicial  Writs  at  the 

•  H.  9  H.  7. 5.  pi.  R^uest  of  the  Plaintiff  it  shall  be  done  ut  mtpra :  Bat  in  original 
ji.  Fit£.  Sones.  Writs  there  is  nothing  but  the  Surmise  of  the  Plaintiff^  only  with- 
lenw^'sS'SJ^i  out  any  £xaniination  or  Confession  of  the  Defendant,  for  the 
P.2SH.  6. 51.  pi.  Defendant  has  no  Day  in  Court  before  the  Return  of  the  Writ,  to 
17.  which  speaks  .  which  Surmise  of  the  Plaintiff  the  Chancellor  ought  not  to  give 

bli^ewSwdS  ^"^'^  •  ^^"^  '^^^^  ^'^^  *^  8"^  ^^^^^  *^  *®  Surmise  of  the  Plain- 
weUnpoD  theSiir-  ^^>  ^bat  the  Sheriff  is  his  Cousin,  by  the  same  Reason  he  ought  to 
mise  of  the  De-  give  Credit  to  him,  if  he  says  that  the  Coroners  also  are  his  Cou- 
PhantiftMjnt  ^  sins;  and  then  if  the  Chancellor  will  name  any  other  to  execute 
mbrrv,  and  see  ^^  Writ,  by  the  same  Reason  the  Chancellor  ought  to  give  Credit 
Bro.  Process  70.  to  the  Plaintiff  that  such  other  Person  also  is  his  Cousin,  if  he  will 
feratU^^aadj^*  surmise  the  same ;  and  by  this  Means  every  one  would  be  Cou^n 
cords  with  the  ^^  ^P  Plaintiff,  or  would  have  some  other  Fault  in  bim,  if  the 
Opinion  here.        Plaintiff*  had  a  mind  to  surmise  it,  and  he  would  be  sure  to  surmise 

Default  in  aH  other  Persons,  but  in  his  own  Confederates  or  Friends : 
And  thus  would  he  have  the  Writ  directed  to  what  Person  he 
pleased,  which  is  the  same  in  Effect  as  if  the  Writ  was  directed  to 
nimself,  nay,  much  worse,  for  if  it  was  directed  to  himself,  the 
Defendant  might  ^ash  (he  Array  for  the  Presumption  of  his  Par« 

tiality 
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dality  in  bis  own  Cause,  but  it  would  be  bard  to  trj  the  Favour  or 
Partiality  of  such  Persoa  as  the  Plaintiff  would  appoint,  for  be 
would  appoint  such  a  one  as  would  be  partial  and  favourable  in 
Fact,  and  yet  his  Partiality  would  be  hard  and  difficult  to  be  tried, 
and  so  the  Mischief  would  be  very  great.  For  if  the  Plaintiff* 
would  surmise  that  the  Sheriff  is  his  Cousin^  9nd  so  pray  the  Writ 
of  Aiaize  to  the  Coroners,  where  in  rei  veritate  the  Sheriff  is  not  ' 

his  Cousin,  upon  which  the  Coroners  make  the  Panel,  the  De- 
fendant may  not  challenge  the  Array  for  this  Cause,  for  he  shall 
not  falsify  the  Surmise  upon  the  Challenge  to  the  Array  bv  saying 
that  *  the  Sheriff  is  not  Cousin  to  the  Plaintiff.  For  if  the  Law  [  *  75  ] 
should  be  that  he  might  challenge  the  Array  for  this  Cause,  this 
would  be  a  felsifying  of  the  Surmise,  which  shall  never  be  answer- 
ed nor  fiilsified  by  Law,  and  also  this  seems  Matter  of  Abatement 
of  the  Writ,  which  he  hath  affirmed  before  to  be  good,  and  there- 
fate  the  most  proper  Time  to  find  Fault  with  the  Direction  is  in 
taking  Exception  to  it  in  Abatement  of  tlie  Writ,  and  if  upon  Ex- 
ception to  it  in  Abatement  of  the  Writ,  die  Writ  should  not  abatCj 
dien  would  it  be  a  great  Mischief,  as  it  is  said  before,  and  no  Way  * 
lo  avoid  it ;  for  which  Reasons  it  seems  that  the  Writ  ought  to 
diate.  And  if  the  Law  was  that  the  Writ  might  be  directed  to 
die  Coroners,  it  would  sometime  have  been  put  in  nse,  for  it  is  ^ 
Matter  which  comes  often  in  Practice,  but  neither  in  the  Regiier^ 
nor  iD  the  Book  ofjissixes,  nor  in  any  other  Book  of  the  Law, 
can  there  be  found  such  a  Writ  as  is  here ;  wherefore  the  Writ 
OQ|^t  to  abate.  Another  Exception  they  took,  viz.  although  upon 
Ae  Matter  the  Writ  might  be  directed  to  the  Coroners,  yet  the 
Writ,  as  it  is  here,  is  not  good,  for  it  is  not  well  directed.  For 
it  is  directed  Coroiiaioribm  suii  in  comiiatu  Lincoln;  and  it  is  not 
ie  comiictu  Lincoln :  In  which  Case  if  there  were  ten  Coroners, 
two  nught  serve  the  Writ,  and  fulfil  the  Words,  for  two  of  the  Co- 
era  are  Coroners  in  the  County,  but  Coroners  of  the  County 
all  the  Coroners,  so  that  Part  of  the  Coroners  may  and  shall 
be  intended  Cc/roners  in  the  County,  and  not  of  the  County. 
Wherefore  inasmuch  as  the  Writ  carries  with  it  an  Intendment  to  ' 

be  directed  to  Part  of  them,  as  much  as  to  all,  the  Direction  is 
Bot  good.  And  also  if  there  was  a  Coroner  within  the  Franchise 
of  th^  City  of  Lincoln  by  the  King's  Letters  Patent,  he  is  Coroner 
in  the  County  of  Lincoln,  and  not  of  the  County  of  Lincoln.  And 
if  a  Man  be  bound  in  an  Obligation  to  pay  90s,  such  a  Day  at  the 
Ctj  of  Lincoln^  to  every  one  that  shall  be  Coroner  in  the  County 
of  Lincoln,  the  Obligor  is  bound  to  pay  20s.  to  the  Coroner  of 
fte  Franchise  of  Lincoln,  and  to  tbe  Coroners  of  Cambridge  and 
Yorkshire,  if  they  are  there  at  the  Day  limited,  or  else  he  shall 
ferfeit  tbe  Obligation ;  for  the  Words  (Coroners  in  the  County) 
taauol  be  intended  Coroners  of  the  CountUy  and  he  who  is  Coroner 
of  tbe  County  of  York,  if  he  be  in  the  County  of  Lincoln,  yet  is 
k  then  Coroner  of  the  County  of  York,  and  consequently  Coroner 
M  tbe  County  of  Lincoln,  for  his  coming  into  the  County  of  Lin^ 
aim  does  not  take  away  nor  devest  him  of  his  Office  of  Coroner 
of  the  County  of  York,  although  he  cannot  exercise  nor  execute 
it  in  the  CoudIy  of  Lincoln.    And  if  a  Gentleman  of  the  County 
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of  York  comes  into  the  County  of  Lincoln^  he  is  a  Gentleman  //i 
the  County  of  Lincoln,  for  Names  of  Offices  or  Dignity  don't 
Ipave  a  Man  by  his  going  from  one  Place  to  another,  nor  are  they 
removed  by  the  Removal  of  the  Person.     So  here,  the  Writ  which 
is  directed  Coronatoribus  in  comitatu  Lincoln  has  no  certain  In- 
tendment to  bjB  directed  to  the  Coroners  of  the  County  of  Lincoln, 
no  more  than  if  the  Writ  was  directed  to  the  Sheriff  or  Bishop  in 
Lincoln,  it  CQuId  not  be  intended  to  be  directed  to  the  Sheri^  or 
Bishop  of  Lincoln,  nor  is  it  the  usual  Direcdbn.     For  which 
Cause  ako  the  Writ  ought  to  abate.     Another  Exception  they 
took,  which  was,  that  the  Writ,  at  ihp  Beginning,  is  directed  Co-^ 
ronatoribus,  and  afterwards  at  the  End  of  the  Writ  Richard  Curson 
one  of  the  Coroners  is  excepted,  ita  56  nofi  intromittat  iq  the  Exe- 
cution of  the  Writ,  in  which  Case  there  is  a  Repugnancy  in  the 
Writ.     For  it  is  directed  Coronatoribus,  which  shall  l^e  intended 
^11  the  Coroners,  and  then  by  the  Exception  of  one  it  is  liot  direc|^d 
to  all,  for  which  Reason  it  is  repugnant;  and  alsp  it  might  happeq 
that  there  were  but  two  Coroners  in  the  whole  County,  in  which 
Case  this  Exception,  when  the  Truth  of  the  Matter  appears,  \% 
contrai^  to  the  Premisses:  For  the  Writ  was  directed  to  the  Co* 
roners,  which  is  to  two  at  least,  and  upon  tlie  Matter  it  is  but 
directed  to  one,  and  so  the  Writ  ought  to  abate  for  the  Repug- 
nancy.    And  although  the  Truth  be  that  there  are  six  Coroners  ia 
the  County  of  Lincoln  in  our  Case,  yet  this  does  not  alter  the 
Matter,  for  the  Law  sees  before-hand  what  may  be,  and  will  pre- 
yent  it,  and  therefore  the  Chance  that  there  may  be  six  Coroner^ 
^ill  not  excuse  the  Negligence  of  the  Party,  if  so  be  he  might 
liave  purchased  a  better  Writ,  as  in  Truth  he  might ;  for  inasmuch 
as  he  takes  Conusance  of  one  of  the  Coroners,  he  might  have  takeii 
Conusance  of  all,  and  have  had  the  Writ  directed  to  all  the  other 
Cofoners,  naming  their  several  Names,  and  have  shewn  the  Cause 
IQ  the  Writ  why  Curson  was  omitted,  and  if  it  had  been  so,  then 
no  Repugnancy  could  possibly  have  been  objected.     And  because 
ne  might  have  had  the  Writ  directed  better,  so  that  there  could  not 
posjiibly  be  ^any*  Defect  iu  it,  and  the  Writ  is  not  directed  so,  it 
ought  for  this  Cause  also  to  abate.     Another  Exception  they  took 
was,  that  the  Cause  why  the  Writ  was  directed  to  the  Coroners, 
and  not  to  the  Sheriff,  is  put  in  the  End  of  the  Writ,  ri;r.  the  Con- 
sanguinity between  the  Wife  of  the  Sheriff,  and  the  Wife  of  the 
Plain d if,  and  the  Degrees  arfe  shewn  and  Maud  is  expressed  to 
be  Sister  to  George  Tailbois,  but  inasmuch  as  the  whole  Blood  is 
not  shewn,  it  may  be  that  she  is  Sister  of  the  half  Blood,  and  so  it 
shall  be  intended.     For  every  Thing  that  is  shewn  shall  be  taken 
most  strougly  against  the  Ptrsou  that  shews  it.     And  if  a  Challenge 
had  been  taken,  it  should  not  have  been  a  principal  Challenge 
without  shewing  the  whole  Blood,  for  without  that  the  Land  could  • 
not  descend  from  the  one  to  the  other,  and  for  the  same  Reason 
the  Cause  here  is  not  sutiicient.     And  for  these  four  Causes  they 
prayedihat  the  Wril  might  abate. 
£  conitr^  ^n  the  contrary  it  was  argued,  by  Dalison  and  Gawdy,  Ser- 

jeants, elect,  that  the  Writ  \>as  good  enough.     And  as  to  the  first 
Exception^  viz.  that  the  Writ  might  not  be  directed  to  the  Coro- 
ners 
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Here  upon  the  Surmise ;  they  said,  it  ought  to  be  considered  that 
Aasizes  are  the  most  *  expeditious  Suits  in  the  Law,  as  the  Statute  *  Post,  89. 8  Co. 
of  fVeslminster  2.  cap.  25.  recites,  \^hich  says,  Forasmuch  as  there  2l^^*°^  J'*** 
«  no  fVrii  in  the  Chancery  whereby  Plaintiff's  can  have  so  speedy  irg.pi.iJ, 
Remedy  as  by  a  Writ  of  tJovel  Disseizin,  S^c.    And  then  inasmuch  ' 

as  this  is  so  speedy  a  Suit,  the  Law  shews  great  Favour  to  it^  as 
well  as  to  all  Things  that  have  Speed  and  Expedition  in  them,  and 
abhore  all  Delays  ^that  tend  to  retard  Assizes.     In  our  Case  there- 
fore if  the  I^  should  be  that  the  Writ  of  Assize  ought  to  be 
directed  to  the  Sheriff,  where  he  is  Cousin  to  the  Plaintiff,  and  that 
npoD  the  Array  being  challenged  by  the  Defendant  for  this  Cause 
and  quashed,  a  new  Writ  should  be  awarded  to  the  Coroners,  none    * 
*  can  deny  but  that  this  would  be  a  great  Delay  to  the  Assize,  and        [  *  76  1 
a  vain  and  frivolous  Circuit,  which  the  Law,  that  favours^  Speed, 
aiid  abhors  Delays,  will  never  encourage,  but  will  suffer  the  Writ 
to  he  directed  to  the  (loroners  at  first,  and  herein  no  Inconve* 
nience  or  Mischief  can  reasonably  be  objected,  for  if  the  Surmise 
be  false,  the  Party  comes  to  no  Daipage  hereby,  and  yet  he  may 
not  traverse  it,  *  for  Surmises  shall  never  be  traversed :  ^  As  if  a  *  Vin.  Abr.  tit. 
Writ  comes  to  receive  a  Woman  in  the  Reversion  upon  Default  of  Traverse  P.  pi.  b: 
Tenant  for  Life,  by  Attorney,  because  she  is  grossment  enseini,  •F«N.  B,«5.  d. 
this  Surmise  is  not  traversable,  although  it  be  false ;  so  here,  for 
it  comes  after  the  Teste  of  the  Writ,  and  >bo  is  not  Part  of  the 
Substance  of  the  Writ,  and  therefore  without  Question,  whether 
the  Surmise  be  false  or  true,  it  shall  never  be  answered  by  Way 
of  Challenge  to  the  Array,  or  otherwise:  Quodfuitconcessum.hy 
all  those  tb^t  1  heard  argue  in  the  Case,    And  although  ihe  De^  • 
feudant  may  not  traverse  the  Surmise,  it  is  not  prejudicial  to  him 
if  the  Writ  be  directed  to  those  who  are  indifferent,  and  if  it  is  no^ 
then  the  Defendant  may  challenge  the  Array  for  that  Cause.    And 
as  to  what  has  been  said,  that  there  may  be  Partiality,  and  yet 
diflScult  to  be  tried,  Sir,  how  can  he  say  the  Person  is  partial  or 
ftvourable,  if  he  does  not  know  it  ?  and  if  he  does  know  it,  he 
can  try  it.     And  our  Law  says  that  nothing  is  true  but  what  may 
be  tried,  for  Truth  never  wants  Trial,     So  the  Defendant  receives 
no  Damage  hereby ;  but  if  the  Plaintiff  should  not  have  the  Writ 
directed  !•  the  Coroners  upon  his  own  Surmise^  it  would  be  hurt- 
ful  to  him,  because  otherwise  the  Array  would  be  quashed,  and 
be  driven  to  a  new  Writ  to  make  a  new  Panel.     Therefore  as  this 
Writ  is,  there  is  no  Prejudice  to  either  Party,  but  Delays  are 
greatly  avoided  by  it,  which  is  a  Thing  the  Law  much  aims  at, 
ind  especially  in  Assises :  And  so  the  Plaintiff  has  Beneiit  hereby, 
and  the  Defendant  has  no  Damage.     But  if  it  was  in  a  Pracipe 
quod  redJat,   let  the  Demandant  make  what  Surmise  he  wellp 
jet  the  W^rit  shall  not  be  directed  to  the  Coroners -until  the  Venire 
jacias :  and  when  the  Venire  facias  shall  be  awarded  to  make  the 
Panel,  then  upon  such  Surmise  die  Defendant  ^  shall  be  examined,  ksee  AB'er4,(d) 
and  if  he  cannot  deny  it,  the  Venire  facias  shall  be  awarded  to  and  the  Book« 
Ae  Coroners,  and  the  Defendant  shall  not  afterwards  traverse  the       **  *      ' 
Surmise,  but  shall  be  bound  by  his  first  Confession  and  Admit- 
tance.    But  in  our  Case  the  Panel  is  made  the  first  Day,  so  that 
the  same  Reason  which  says  in  the  Pracipe  quod  reddat  that  the 
Demandant  ought  to  make  the  Surmise  when  the  Writ  issues  to 

make 
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snake  the  Panel,  viz.  the  Venire  facias,  the  same  Reason  also 
says  in  our  Case,  that  the  Plaintiff  ought  to  make  the  Surmise 
ivhen  the  Writ  issues  to  make  the  Panel,  which  is,  at  the  Time  of 
the  Writ  purchased,  for  the  Writ  of  Assize  is  to  make  a  Jury  the 
first  Day,  viz.  at  the  Day  of  the  Return.  And  so  Reason  itself 
allows  this  Surmise,  as  it  is  made  in  our  Case,  apd  the  Direction 
of  the  Writ  accordlingly  to  be  good.  And  as  to  what  has  been 
faid,  that  the  Allowance  of  the  Surmise,  and  the  Direction  of 
the  Writ  is  the  Act  of  the  Chancellor,  it  b  not  ao,  for  it  is  the 
Act  of  the  King,  and  the  Writ  is  made  in  his  Name,  and  his 
"  Vin.  Abr.  tit.  g^al  is  put  to  it,  which  makes  it  his  own  Act.  *  For  if  the  King's 
Record  B.pur.  g^j  -^  ^^^  ^^  any  Patent  or  Writing  made  in  the  Name  of  the 

King  without  Warrant,  this  is  Matter  of  Record  preisently,  and 
jhali  bind  the  King.     So  here  this  Writ  made  in  the  Name  of  the 
'  King,  and  sealed  with  his  Seal,  and  the  Allowance   of  the  Sur* 
mise  therein, '  is  the  Deed  of  the  King,  and  tiot  of  the  Chancellor* 
And  as  to  what  has  been  said,  that  in  ^e  Writ  of  Right,  quando 
bdpitalis  Dotninus  remisit  curiam^  the  Assent  of  the  lx>rd  is  first 
known,  aqd  so  in  the  Recordare  the  Clause  is  si  ca^sa  sit  vera, 
aliter  fwn,  Sir,  this  is  bounded  upon  good  Reason,  but  is  not  like 
our  Case.    For  there  it  is  Part  of  the  Lord's  Inheritance  to  have 
the  Plea  holden  in  his  Court,   and  to  have  the  Profits  and  Ca- 
sualties arising  thereupon,  which  it  is  not  reasonable  tq  take  frqni 
faim  without  Cause.     But  in  our  Case  the  Sheriff  is  no  more  than 
the  King's  Minister  appointed  by  him,  and  he  has  not  any  Pro- 
^t,  btit  only  an  Allowance  for  his  Xjabour,  viz.  the  usual  Fees 
for  the  Execution  of  Writs,  and  if  any  other  serves  the  Writs,  the 
Sheriff  loses  nothing,  for  he  has  no  Labour  nor  Trouble.     And 
if  the  King  changes  his  Ofiic^r,  there  is  no  Wrong  done  to  the 
Officer,    and  so   this  cannot  be  resembled  to  the  other  Cases: 
And  therefore  the  Writ  is  maintainable  notwithstanding  the  said 
Exception.    Then  as  to  the  other  Exception,  v/?.  that  the  Writ 
is  directed  Coronatoribus  in  comitatu  Lincoln,  Sir,  this  is  to  be 
*  S.  P.  Ace.  4.      intended  ^  Coronatoribus  de  comitatu  Lincoln.    For  it  is   to  be 
^°'  *A  *db  64"  65  *^^"*^^®''^J  ^'^''^^  t^®  ^"^  w^s  directed  to  the  Intent  to  be  executed, 
Wng.^Max.  rcg.'  ^^^    ^^^^  d"'y>   which   could    not    be  but  by  the  Coroners  of 
81.  pi.  88.  rcg.       the  County,  and  therefore  the  Intent,  which  the  King  had  in  the 
J02.  pi.  12.  Direction  of  the  Writ,  shall  be  taken  and  construed  the  best  Way. 

■  As  in  a  Pracipe  quod  reddat  directed  to  the  Sheriff  of  Middle- 
sex, the  Writ  is,  pracipe  quod  reddat  20  Acres  in  D.  and  it  is 
not  expressed  in  what  County  D.  is,  yet  the  Writ  is  good,  for 
inasmuch  as  the  Writ  was  directed  with  an  Intent  to  be  executed, 
it  shall  be  construed  that  D.  is  in  the  same  County  of  which  he  is 
Sheriff.  So  here  this  Word  (in  the  County)  shall  be  intended  that 
they  are  Coroners  of  the  County  :  for  if  it  be  well  considered  that 
the  King  directed  the  Writ,  and  spoke  the  Words  in  it,  and 
if  it  be  also  considered  that  the  Words  of  the  King  shall  be  con- 
s^ued  most  strongly  to  fulfil  his  Intent,  it  cannot  be  otherwise 
taken,  but  that  the  Writ  is  directed  to  the  Coroners  of  the  County, 
and  not  to  o^her  Coroners,  viz.  such  as  are  in  the  County,  and  not 
of  the  County ;  for  that  would  have  been  too  hard  and  strained  an 
Exposition  even  if  any  other  than  the  King  had  spoken  the  Words. 
And,  Sir,  this  Word  (in)  an4  the  Word  (of)  have  many  Times  all 

one 
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IMM  CoDStnicUon  ip  Law.    ^  And  therefore  in  41  Ais.  it  is  taken   Ui  Ass.  pi.  3. 

ftU  one  to  grant  a  Rent  i;*  manerio  de  D.  and  de  manerio  de  D.  cJ^rge"^'  T^* 

And  80  here  Coroners  in  the  County,  and  Coroners  o/*lbe  County  4^  Ed.  3.  id.  pi.  a. 

jDMy  be  taken  to  ona  Intent,  in  construing  this  Word  (in)  t6  be  (of).  Fiti.  Cburge,  6. 

AimI  Ibe  Order  iq  the  Htgisler  b,  that   the  Writs,  which  are  dU  ^^' I'jS,?''^?. 

rected   to   the  Sberifi,  shall  be   to  the  Sheriff  of  the  County,  and  oodb.  65. 

all  Writs  directed  to  Coroners  are  directed  to  the  Coroners  in  die 

County.     Af  an  Attachment  against  the  Sheriff  for  not  returning 

a  Replevin  is  directed  Coronatoribm  in  comitatu,  Sfc.  ^  And  a  Writ  v  Rast.  Entr. 

to  certify  Outlawry  shall  be  directed  Coronaioribus  in  comitatu,  as  332.  t.|). 

you  may  see  in  the  Book  of  Entries.     And  so  all  other  like  Writs, 

as  diem   clausit  extremum,    **  which  is  Escheatori  in  comitatu.  ^F.S.B.zsa. 

*  And  he  that  finds  any  Fault  with  this  Direction  argues  against  the  a*  k^- 
Register^  which  is  the  Foundation  of  the  Law  in  these  Points,  9nd        [    ^7  J* 
abo  against  the  Usage  of  the  Law,  which  has  beer  heretofore. 
For  which  Reasons  the  Writ  is  good,  notwithstanding  the  said  Ex- 
ception.    And  as  to  the  third  Exception^  viz,  that  the  Writ  is  di- 
rected CoroiwtoribuSy  and  afterwards  Curson  is  excepted.  Sir,  tliis 
it  as  well  and  better  than  if  it  had  been  directed  to  the  five  Coro- 
ners, omitting  Curson,  for  upon  the  Matter  it  is  not  directed  to  any 
nore  than  the  five  Coroners,  and  the  Exception  of  Curson  out  of 
the  general  Number  is  good.    *  And  therefore  a  Feoffment  to  *M.3i£d.4. 
J,  B.  his  Heirs  and  Assigns,  with  ororiso  that  he  shull  not  alien  u' J'H^^o^'Jf'* 
to  any  Person,  is  void ;  but  that  he  snail  not  alien  to  /.  S.  is  good,  p^  Fahftuci 
for  upon  the  Matter  he  has  given  the  Land  to  him  and  all  his  Hussey.  Bro.Con« 
Assigns,  except  /.  S.     And  so  here,  Sir,  the  Matter  is  directed  to  Jj^''^"'^^-  ^-  ^^ 
all  the  Coroners  but  Curson.    And  to  direct  any  Writ  to  the  Co-  /ei/j  et  BriVw.*^ 
roners,  naming  their  several  Names,  is  not  the  Course,  nor  has  it  h. 21 H.  6. 33,h. 
been  ever  seen,  so  that  there  is  not  any  Contrariety  in  this  Matter;  p^Y^^'^'?x 
wherefore  it  shall  be  good.     And  as  to  the  last  Exception,  f  it  shall  ^{^H.'r.^,  a.  rer 
be  intended  that  Maiidw2is  Sister  to  George  of  the  whole  Blood,   Vatiuor.  Bro. 
and  if  it  be  not  so,  the  Defendant  ought  to  shew  it,  but  without  it  ^°^*^'  ^?'  J^"'' 
be  shewn  to  the  contrary  she  shall  be  presumed  to  be  Sister  of  the  ^^  %.\ib.\,'^p, 
whole  Blood,  and  in  these  last  Exceptions  there  is  little  Weight,   so.  Litu  §  S6o, 
Wherefore  it  seemed  to  them  that  the  Writ  should  be  good,  not-   56i.  4C0.S,  b. 
withstanding  any  of  the  four  Exceptions.  41  b.^lRoI.^R.  ' 

?03.  1  Sid.  isf7.  Hob.  13.   Comb.  121.   1  Mod.  141.   4  Mod.  295.    1  Bac.  Abr.  410.  Via, 
Ab.  lit  CoDdition.  A.  a.  j>I.  7. 
t  Kitch.  452.  Wing.  Max.  rcg.  190.  pi.  12. 

Wherefore  it  is  considered  by  the  Court,   tliat  the  aforesaid  The  Jadgment. 
Elizabeih  answer  to  the  Writ  aforesaid,  saving  always  to  herself 
all  and  all  Manner  of  Advantages  appeari  g  in  die  Writ  afore- 
said. 
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A  Report  of  a  Case  argued  in  the  Common  Bench, 
be/ore  and  by  all  the  Justices  of  the  satne  Bench,  in 
Hillary  Term,  in  the  sixth  arid  seventh  Vears  of 
the  Reign  of  King  Edward  the  Sixth,  in  an  Actioji 
of  Debt,  brought  by  W\\Y\?ixvi  Partridge,  Plaintiff, 
who  sued  for  himself  and  the  King,  against  John 
Strangfe  and  John  Croker,  Defendants.  And  the 
Record  is  enteied  in  Trinity  Term,  Q  Edw.  Q.  Rot. 
522.  and  was  read  as  follows. 


Ghuee$i. 
DecUratioiM 


TOHN  STRJNGE,   late  of  the  City  of   Oxford,  ii 
•^   County  of  Oxford,  Gentleman,  and  John  Croker,  of  J 


t62.  f  Hawk. 
p.  C.  H6. 


m  the 

Huck^ 

norton,  in  the  County  of  Oxford,  Esquire,  were  summoned  to 

•Vide W.Jones,   answer  as  well* the  liord  the  King  as  William  Partridge,  of  a 

Plea,  that  they  render  to  them  «£80,  which  they  owe  the  sam^ 
Lord  the  King,  and  the  aforesaid  fVilliam,  and  unjustly  detain  by 
reason  of  a  certain  Attempt  contrary  to  the  Form  of  a  Statute 
made  in  the  Parliament  of  the  Lord  Hetiry  the  Eighth,  late  King 
of  England,  Father  of  the  liOrd  the  King  now,  bolden  at  West" 
minster,  in  the  thirty-second  Year  of  his  Reign,  against  those,  w  ho 
shall  bargain,  buy,  or  sell,  or  by  any  Ways  or  Means  obtained,  get, 
or  have  any  pretenced  Rights  or  Titles,  or  take  Promise,  Grant,  or 
Covenant  to  have  any  Right  or  Title,  of  any  Person  or  Persons,  in 
or  to  any  Manors,  Lands,  Tenements,  or  Hereditaments,  (except 
such  Person  or  Persons,  as  shall  so  bargain,  sell,  give,  grant,  cove- 
nant, or  promise  the  same,  their  Ancestors,  or  they  by  whom  he  or 
they  claim  the  same,  have  been  in  Possession  of  the  same,  or  of 
the  Reversion  or  Remainder  thereof,  or  taken  the  Rents  or  Profits 
thereof,  by  the  Space  of  one  whole  Year  next  before  the  said  Bar- 
gain, Covenant,  Grant,  or  Promise  made)  upon  pain  that  he,  who 
shall  make  any  such  Bargain,  Sale,  Pronibe,  Covenant,  or  Grant, 
shall  forfeit  the  whole  Value  of  the  Lands,  Tenements,  or  Heredita- 
ments, so  bargained,  sold,  promised,  covenanted,  or  granted,  con- 
trary to  the  Form  of  the  Statute  aforesaid,  amongst  other  Things 
made  anci  provided,  ^c.  And  whereupon  the  same  Wiliiam,  who 
prosecutes  as  well  for  the  Lord  the  King  as  for  himself,  by  John 
Stocks,  his  Attorney,  says,  that  whereas  by  the  aforesaid  Act  made 
in  the  aforesaid  Parliament  of  the  aforesaid  late  King,  holden  at 
Westminster  aforesaid,  the  its enty  eighth  Day  of  April,  in  the  afore- 
said thirty-second  Year  of  his  Reign,  amongst  other  I'hings  it  was 
enacted  by  Authority  of  the  same  Parliament,  that  no  Person  or 
Persons,  of  what  Estate,  Degree,  or  Condition  soever  he  or  they 
t>e,  should  from  thenceforth  bargain,  buy,  or  sell,  or  by  any  Ways 
or  Means  obtain,  get,  or  have  any  pretenced  Rights  or  Titles,  or 
take  Promise,  Grant,  or  Covenant,  to  have  any  Right  or  Title,  of 
any  Person  or  Persons,  in  or  to  any  Manors,  Lands,  Tenements, 
or  Hereditaments,  ({except  such  Person  or  Persons,  who  should  so 
bargain,  sell,  give,  grant,  covenant,  or  promise  the  same,  their 
Ancestors,  or  ihey  by  whom  he  or  they  claim  the  same,  had  been 
in  possession  of  the  same,  or  of  the  Reversion  or  Remainder 

thereof, 
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thereof,  or  taken  the  Rents  or  Profits  thereof,  by  the  Space  of  one 
whole  Year  next  before  the  said  Bargain,  Covenant,  Grant  or  Pro- 
mise made)  upon  pain  that  *  he,  who  should  make  any  such  Bar-        £  *  78  1 
gain.  Sale,  Promise,  Covenant  or  Grant,  should  forfeit  the  whole 
Value  of  the  Lands,  Tenements  or  Hereditaments  so  bargained, 
sold,  'promised,  covenanted,  or  granted,  contrary  to  the  Form  of 
the  same  Act.     And  the    Buyer  or  Taker  thereof,    knowing  the 
same,  should  forfeit  also  the  Value  of  Uie  said  Lands,  1  enements, 
or  Hereditaments^  so  by  him  bought  or  taken,  as  is  abovesaid  ; 
whereof  one  half  of  the  said  Forfeitures  should  be  to  the  Lord  the 
King,  and  the  other  half  to  the  Party  that  would  sue  for  the  same 
in  any  of  the  King's  Courts  of  Record  by  Action  of  Debt,  Bill, 
Plaint,  or  Information,  in  which  Action,  Bill,  Plaint    or   Infur- 
niation   no  Essoign,  Protection,  Wager  of  Law,  nor  Injunction 
should  be  allowed,  as  in  the  same  Act  amongst  other  Things  is 
more  fully  contained.     Nevertheless  the  aforesaid  John  and  John 
the  Statute   aforesaid  not  weighing,  after  the  making  of  the  said 
{Statute,  to  wit,   the  sixth  Day  of  July,  in  the  fourth  Year  of  the 
Reign  of  the  said  Lord  the  King,  at  Minty  in  the  aforesaid  County 
of  Gloucester^  bargained,  granted,  and  to  farm  let  for  a  Term  of 
Years,    to  one  Robert  Mill  and  Gabriel  Pledall,  one  Messuage 
called  GenettSy  and  eleven  Acres  of  Land   to  the  same  Messuage 
belonging,  and  seven  Acres  and  three  Fardels  of  Land  in  the 
Field  of  Minty  aforesaid  with  the  Appurtenances  in  Minty  afore- 
said, in  the  a^resaid  County  of  Gloucester,  of  the  Value  of  .£80, 
of  which  said  Tenements  the  same  John  and  John,  or  any  of  their 
Ancestors,  or  they  by  whom  the  same  John  and  John  claim  the 
same  Tenements,  were  not  in  possession  of  the  same,  nor  of  the 
Reversion  or  Remainder  thereof,  nor  took  the  Rents  or  Profits 
thereof  by  the  Space  of  one  whole  Year  next  before  the  aforesaid 
Pargain,   Grant,  and  Demise    to  farm  thereof  made,  by  which 
Means  an  Action  hath  accrued  to  the  same  tVilliam  Partridge  to 
Remand  and  have  of  the  aforesaid  John  and  John,  for  the  afore- 
said Lord  the  King  and  himself,  the  aforesaid  «£80,  for  the  Value 
of  the  Tenements  aforesaid,  contrary  to   t4ie  Form  of  the  Statute 
aforesaid,  bargained,  granted,  and  to  farm   let.     Nevertheless  the 
same  John  and  John,  although,  often  requested,  the  aforesaid  «£80, 
to  the  said  Lord  the  King  and  the  same  William  have  not  yet 
rendered,  but  the  same  to  them  to  render  have  hitherto   refused, 
and  yet  refuse :  whercfof-e  the  same  yVilliam  sa)s  that  he  is  dam- 
.nifieq^  and  hath  Damage  to  the  Value  of  £*10,    And  therefore 
he  brings  Suit,  ^r. 

And  the  aforesaid  John  and  John,  by  liolaud  Ditrant  their  nefenddnti  de» 
Attorney,  come  and  defend  the  Force  and  Injury  when,  3fc.  And  *""*'• 
say  that  the  Matter  in  the  Declaration  aforesaid  above  specified  is 
insufllicient  in  Law  for  the  aforesaid  William  to  have  and  maintain 
his  Action  aforesaid  against  them  the  said  John  and  John,  and 
that  they  have  no  Necessity,  nor  are  by  the  I^w  of  the  Land 
bound  to  answer  the  said  Matter  in  Manner  and  Form  aforesaid 
declared :  and  this  they  are  ready  to  verify  ;  wherefore  for  Want 
of  sufficient  Matter  in  the  Declaration  aforesaid  specified,'  the 
tame  JoA/t  and  JoAn  pray  Judgment,  and  that  the  aforesaid  Wil^ 
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liam  may  be  precluded  from  having  his  Action  aforesaid  against 
them,  &ic» 

And  the  aforesaid  William^  for  that  he  hath  above  declared  suffi- 
cient Matter  in  Law  to  maintain  bisection  aforesaid^  which  he 
is  ready  to  verify,  which  said  Matter  the  aforesaid  John  and  John 
do  not  deny,  nor  to  the  same  in  any  wise  answer^  but  the  said 
Averment  wholly  refuse  to  admit,  prays  Judgment  and  his  Debt 
liforesaid  together  with  his  Damages  by  reason  of  the  detaining 
the  said  Debt  to  be  adjudged  to  him,  S)X.  And  because  the  Jus- 
tices here  wilt  advise  of  and  upon  the  Matter  in  the  Peclaratioq 
aforesaid  specified  before  they  give  Judgment  thereon,  Dav  is 
given  to  the  Parties  aforesaid  here  until  the  Octave  of  St.  Micnae/, 
to  hear  their  Judgment  thereon,  because  the  Justices  here  thereof 
not  yet,  i^c. 

Memorandum,  j/ll  the  Serjeants  at  the  Bar,  viz.  the  new  and 
ancient  Serjeants,  had  argued  in  the  same  Case  in  the  Tenn 
of  St.  Michael  last  past,  except  Morgan,  Whidon,  and 
Saunders,  who  now  argued;  ana  the  other  Arguments  I  did 
not  hear. 

The  CASE.  Hii-  Morgan,  Serjeant,  recited  the  Case  in  this  manner.  You  (my 
l«^T€nii.6jr7  Lords)  nave  well  understood  by  the  Record,  how  thsit  William 
tion  npon'the^'  ^(^ftridge  has  sued  here  before  you,  for  himself  and  the  King,  an 
6ut.  ofssH.  8.  Action  of  Debt  BgSLinat  John  Strange  Bnd  John  Croker,  and  de« 
3rT^*i**^*T'*"**'  nnands  «£80,  which  they  owe  to  the  King  and  himself  by  reason 
that  the  Defen-  ^^  ^"  Attempt  against  the  Form  of  a  Statute  in  the  Parliament  of 
duiu  leased  Land  the  late  King  Henri/  the  Eighth  at  Westminster,  in  the  d2d  Year 
l^hich  neither    of  his  Reign  published  and  provided.     And  he  counts,  that  where- 

wstors  werepos"'  •^  ^J  ^^®  ^^^^  -^^^  ™^^®  '"  ^^®  ^^^  Parliament  of  the  said  late  King 
aesied,  nor  took  holden  at  Westminster  the  said  £8th  Day  of  April,  in  the  said  32d 
the  Profits  bv  Uie  Year  of  his  Reign,  amongst  other  Things  it  was  enacted,  That 
n^Ktbefore :  and  "^  Person  or  Persons,  of  what  Estate,  Degree,  or  Condition 
acUudged,  that  a  0oever  he  or  they  be,  should  from  henceforth  bargain,  buy,  sell, 
Lease  for  Years  or  by  any  Ways  or  Means  obtain,  get,  or  have  any  pretenced 
tnte^^as'weU  a?a  '^'g'^^s  o'  Titles,  or  take  Promise,  Grant,  or  Covenant  to  have  any 
greater  Estate  -,  Right  or  Title,  of  any  Person  or  Persons  in  or  to  any  Manors,  Lands, 
that  the  Com-  Tenements,  or  Hereditaments,  (except  such  Person  or  Persons,  as 
^pd^ofthe^Lease    should  so  bargain,  sell,  give,  grant,  covenant,  or  promise  the  same, 

their  Ancestors,  or  they  by  whom  he  or  they  claim  the  same,  had 
*been  in  Possession  of  the  same,  or  of  the  Reversion  or  Re- 
mainder thereof,  or  had  taken  the  Rents  or  Profits  thereof,  by  the 
Space  of  one  whole  Year  next  before  the  said  Bargain,  Covenant, 
Grant,  or  Promise  made,)  upon  pain  that  he  who  shall  make  any 
tSte^^bntyetlfhe  ®"^^  Bargain,  Sale,  Promise,  Covenant,  or  Grant,  shall  forfeit  the 
does  and  mis-re-  whole  Value  of  the  Lands,  Tenements,  or  Hereditaments  so  bar- 
cites  it,  as  in  the    gained,*  sold,   promised,  covenanted,   or  granted,  contrary  to  the 

of  it,  the  Count  shall  abate,  and  the  Misrecital  of  it  shall  not  be  aided  by  the  Demurrer  of  the 
adverse  Party ;  that  the  Statute,  bcimr  penal,  sh^ll  not  be  taken  by  Equity ;  jthat  though  the 
SUtutc  speaks  of  pretenced  Rights  or  Titles  in  the  pinral  Number,  yet  a  pretencec!  Right  or  Title 
in  the  singular  Number  is  within  the  Statute ;  that  the  Plaintiff  ought  to  aver  it  to  be  a  pretenced 
Right  or  Title;  and  if  the  Plaintiff  declarej»  that  the  Defendant  dor^otficd,  gnmied,  mid  demised  to 
Farm,  these  three  Words  shall  be  taken  in  Aggravation  of  the  OffL'nce,  and  shall  not  make  the  Count 
double,  by  two  Justices  against  two.  S.  C.  Dyer  74.  pi,  19.  Vin.  Abr.  tit.  Maintenance  T,  pi.  32.  ' 


needs  not  be 
shewn  r  |^«.^  •, 
by  thel  '9  J 
Fhiintiff;  that  it 
is  not  necessary 
fof  the  Plaintiff 
to  recite  the  Sta- 
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Form  of  the  same  Act:  and  that  the  Buyer  or  Taker  thereof^ 
knowing  the  sanie,  shall  forfeit  also  the  Value  of  the  said  Lands, 
Tenement,  or  Hereditaments  so  by  him  bought  or  taken^  as  is 
afbreaaidy  one  Moiety  of  the  said  Forfeitures  to  be  to  our  Lord  the 
King,  and  the  other  Moiety  to  the  Party  tliat  will  sue  for  the  same 
in  any  of  the  King's  Courts  of  Record^  by  Action  of  Debt,  Bill^ 
Plaint,  or  Information^  in  which  no  Essoign,  Protection,  Wager 
of  Law,  or  Injunction  shall  be  alloVed,  as  in  the  said  Act  amongst 
other  'rbings  is  contained.     Notwithstanding  this,  the  said  De- 
fendants, such  a  Day,  after  the  said  Act,  had  bargained,  granted, 
and  demised  to  farm  for  a  Term  of  Years,  to  Robert  Mill  and    . 
Gabriel  Pledall,  one  Messuage  called  Gettetti,  and  eleven  Acres 
of  Land  to  the  same  Messuage  belonging,  and  seven  Acres^  and 
three  Fardels  of  Land  in  Mirtty,  in  the  said  County  of  G/oncester, 
of  the  Value  of  £S0,  of  which  Lands  and  Tenements  neither  the 
Defendants  themselves,  nor  any  of  their  Ancestors,  nor  they  by 
whom  the  Defendants  themselves  claim  the  same  Tenements,  were 
in  Possession,  nor  of  the  Reversion  or  Remainder  thereof,  nor 
took  the  Rents  or  Profits  of  the  same  by  the  Space  of  one  whole 
Year  next  before  the  said  Bargain,  Grant,  and  Demise  thereof 
made,  by  which  Means  an  Action  hath  accraed,  S^c.  and  upon  thb 
Count  the  Defendants  have  demurred  in  Jndgnient.     And  it  seems  F'or  the  Defeii<l- 
to  me  tliat  the  Count  is  insufficient,  for  it  is  both  too  abundant  ""^ 
mnd  defective,  and  also  wants  Form.     ^For  die  Statute  is  recited  *ny.  74.  pi. £(f. 
to  be  made  the  28th  Day  of  Jpril,  in  the  S2d  Year  of  the  Reign  ^j?"^****  l^\ 
of  King  Henry  the  Eighth,  where  in  rei  veritate  the  Statute  com-  Raym!i*9i.Vinf. 
meiiced  the  28th  Day  of  Aprils  in  the  31st  Year  of  the  Reign  of  Max.  reg.  166.  ^. 
King  Henry  the  Eighth,  and  was  continued  by  Prorogation  until  i^i^j?'  *w*^r *!j' 
the  SQA  Year  of  the  R^n  of  the  said  late  King,  and  men  the  Act  14,  vide'»iifni(at 
was  made,  so  that  there  was  no  Parliament  hoiden  the  28th  Day  Pohc  b-i,  9^t%xA 
of  Ajnily  in  the  S2d  Year  of  that  Reign,  as  the  Plaintiff  has  re-  l^^,^^  ''^ 
hearsed.     Then  he  has  grounded  his  Action  upon  a  Statute,  where  y^^  contraiy^aai 
it  appears  to  the  Court  there  is  no  such  Statute,  in  which  Case  for  thU  Opinion  4c-. 
bis  Mistake  the  Count  shall  abate  it.     *  As  if  a  Man  vouch  a  Re-  t^^^^^"^ 
cord,  and  the  other  denies  it,  and  at  that  Day  he  brings  in  such  affimed'to  be 
Record,  but  it  varies  in  the  Year  or  Term,  he  has  failed  of  his  irood  Law.   t 
Record,  for  there  is  no  such  Record,  the  lime  being  Part  of  the  ^?2lt^*  ^ 
Matter.    So  here  there  is  no  such  Statute  made  such  a  Day  as  be      ^"^  * 
has  refaearaed.    But  it  seems  to  me  that  it  shall  be  accounted  an 
Act  from  the  lest  Day  of  the  Parliament,  ^  for  three  Things  are  « M.4  H.7.  ta. 
necessary  to  constitute  it  an  Act,  to  wit,  the  Assent  of  theLonjs,  v}*^^-  FitE-Ptr* 
of  the  Commons,  and  of  the  King,  and  one  or  two  of  them  with-  i'Jy^!  pi?i9.^*' 
out  the  third  don't  make  it  an  Act.     For  although  the  Lords  and  Moor,  smI   t 
Commons  agree  to  a  Thing,  yet  it  is  no  Act  until  the  King  hath  ^"*'^*  >^*  ^^ 
also  avsented,  and  his  Assent  always  conies  after  their  Assent,  and  ^Viis?^*.4l«ii» 
for  the  most  Part  it  is  given  the  last  Day  of  the  ParKament,  and  15.  1  FitK^  st. 
then  firom  that  Day  forwards  it  is  an  Act,  and  not  before  that  iMoi.i4ii 
Day,  for  before  the  King*s  Assent  it  is  like  an  Issue  in  ventre  sa 
mere,  which  is  not  a  perfect  Issue  until  it  is  bom,  so  the  Statute 
it  not  full  nor  perfect  until  the  King's  Assent  is  given  to  it,  and 
from  the  Time  of  the  King's  Assent  it  is  accounted  in  I^w  an 
ikct,  and  from  no  Time  before ;  which  all  the  Serjeants  who  ar- 
gued 
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<P.3Slt.6.  l8,a.'Kued  after  bim,  and  all  the  Justices  denied.  '  For  they  said,  th^( 
P«rFaii.re«.  Bro.  the  Assent  of  the  King,  and  of  the  Lords,  and  Coinmons  also. 
Terns!  33.  ^*H.  **•!,  have  Relation  to  the  first  Day  of  the  Parliament,  and  froia 
8.  Bro!  Parlia-  *  the  first  Day  forwards  it  shall  be  accounted  in  Law  a  perfect  Act, 
nient.  86.  Rela-  god  from  the  first  t)ay  forwards  all  shall  be  punished  for  an  Otfenc^ 
J'«28f  liy.'Js.  pi.  ^^°®  against  it  after  the  first  Day,  except  a  certain  Time  is  appointed, 
37.  lAnd.  395.  '  when  the  Act  shall  take  Effe<:ti  ^ButH^a/e«,Jiistice,  said,  if  thePar- 
Ho!^.  in.2«2.^  liament  has  divers  Pl-orogations,  and  in  the  second  or  third  Session 
5^16.-^37^4 Intt.  ■"  ^^'  ^'  vsiaA^^  this  shall  not  have  Relation  to  the  Day  of  tlic  Be- 
«5.  Ld«  Raym.  ginning  of  the  Parliament,  that  is,  to  the  first  Day  of  the  first 
371.  Session^  but  only  to  the  first  Day  of  the  same  Session  in  which  it 

n^'u^n^'  ?«5*^*    w  made.     As  the  Parliament  of  27  H.  8.  was  holden  updn  Pro- 

U.  ISOndl.  loo.  .j  t  T\\        y  «-¥T-  '  \  I 

2  Bulst.  S35.  rogation,  and  the  common  '  Pleading  of  a  Use  is,  viz,  that  the 
'  O.  .Bendl.  186.  Feoflfees  were  sei2«'d  to  the  Use  of  J.  S.  until  the  fourth  Day  of 
^A^^irmm^'  Februarjf,  in  flie  27th  Year  of  King  Ilenru  8.  at  which  Day  he 
hitk  V.  TaUbotMd      ^^  seized  of  the  Demesne^  S^c.    And  Mr.  Morgan  argued  further 

and  said,  that  for  the  Mistake  of  the  Day  of  the  Act  the  Count 
should  abate.     But  it  has  been  objected,  that  the  Statute  is  gene- 
ral, in  which  Case  it  is  not  necessary  to  be  rehearsed,  but  the 
Judges  ought  to  take  notice  of  it  without  its  being  recited,  and  then 
the  Recital  of  it  is  Surplusage,  and  the  Misrecital  of  what  is  Sur- 
* tKf.  H.P\  C.     plusage  shall  not  hurt  the  Party ;  Sir,  I  agree  that.it  is  not  *ne* 
i9S.  ^  Uawk.P.C.  cessary  to  recite  the  Statute,  no  more  than  it  is  necessary  to  recite 
'^^  the  Statute  of  Champertj/j  or  Maintenancef  in  which  Cases  it  is 

sufficient  to  say  contrary  to  the  Statute  in  such  Case  protided, 
9  S.f*.  H.  SSH.  ^.  \^ithout  further  Kecital :  but  yet  I  say,  ^  that  if  he  recites  a  Statute 
2'"b^'^c'«^9  ^^  ^^  made  precisely  such  a  Day^  where  there  is  no  Statute  made 
StT.  40r>!  Cro.  £.  ^ha^  Day>  he  has  failed  :  fur  he  does  not  refer  the  Statute  to  the 
C03.  Cro.  C  155.  Knowledge  of  the  Judges,  as  he  would  have  done,  if  he  bad  said, 
Sk^?Bo1»V^i  ^^^^''^^y  '^  ^'^^  Form  of  the  Statute  in  such  Case  provided ,  in  which 
as.  174.  iSid.  '  Case,  if  he  had  said  so,  the  Law  would  refer  the  Matter  to  such 
945.  Cart.  150.,  Statute  as  was  most  apt  for  it ;  but  he  has  recited  an  Act,  and  does 
^K^h  47  ^^^  "^'  intend  or  mean  any  other,  and  if  there  is  none  such  as  he  has 
Flncli  65.  boc.  recited,  then  he  has  grounded  his  Action  upon  that  which  is  not : 
Pfai.540.  iHawk.  And  so  the  Recital  of  the  Day,  which  is  superfluous  and  Sur- 
PX:«64.2Hawk.  p|y^age,  makes  the  Matter  faulty,  if  it  is  misrecited.  **As  if  one 
p!c  i7t'  T.  brings  an  Action  of  Debt  by  the  Name  of  J.  IS.  Parson  of  D.  the 
Jones,  49»  50.  Defendant  saith,  nul  tiel  ViUe  as  D.  tliis  shall  be  a  good  Plea  in 
«tonpe,230.  Vin.  Abatement  of  the  Writ,  and  yet  the  naming  him  Parson  was  Sur- 
E^pl.3.*  plusage.      Therefore    this    Surplusage    shall    marr  the   Matter. 

Vide  80-  [  ^30  ]  *  So  here  the  Recital  of  tiie  Day  of  the  Parliament,  which  is  niis*^ 
C  r^  r^^  ^  recited,  shall  vitiate  the  Matter.  Further  it  seems  to  me,  *  that  the 
ToBcfauofPrcced.  P'^^^^iff  ought  to  have  recited  the  Number  and  Certainty  of  the 
t98»  199.  *  Years,  for  it  is  to  be  considered  that  the  Statute,  without  the  Lease, 

M  Finch  47.   t    13  not  the  Cause  of  the  Action,  but  the  Lease  and  the  Statute  to- 

•PoetasthiiEx-  iS^^^^i**  -^^  ^^^^  i^  ^^^  Lease  is  one  of  the  chief  Causes  of  the 
ceptioD  over-  Action,  the  Certainty  of  it  ought  to  be  shewn.  And  as  to  what  is 
jaied  by  aU  the  f aid,  that  the  Plaintiff  is.  a  Stranger  to  the  Lease,  and  therefore 
^succs  except     ^j^ jj  ^^^  y^  compelled  to  shew  it,  inasmuch  as  he  is  not  privy  to 

it,  nor  can  have  Knowledge  of  it.  Sir,  if  he  can  take  notice  of 
Part,  he  may  take  notice  of  the  whole,  and  how  in  Reason  can  he 
talce  advantage  of  a  Thing,  if  he  does  not  know  the  Thing  ?   Cer- 

tamly 
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tainly  bQ  ctmioty  and  if  he  knows  the  Thing,  it  is  reasonable  that 
he  shouki  shew  it  certainly.  And  tliis  is  not  like  the  Cases  where 
a  Man  shall  claim  foy  a  Deed  to  which  he  is  a  Stranger,  without 
shewing  it.  For  although  he  shall  not  be  compelled  to  shew  the 
Deed,  t>ecaiise  it  belongs  to  another,  yet  he  ought  to  take  certain 
notice  of  the  Contents  of  it.  So  here  be  ought  to  take  notice  of 
the  Certainty  of  the  Lease,  that  is,  of  the  Time  of  the  Com-* 
Bieooement  and  End  of  it,  and  the  Number  of  the  Years,  and 
since  this  is  not  shewn,  tlie  Count  is  bad.    Then  as  to  the  Mat-  ^ 

ter,  it  seems  to  me,  ^  that  this  Lease  m  out  of  the  Danger  of  the  ^  Pott  ar.  Cnir« 
Slatttte.  For  it  is  to  be  noted,  that  the  Statute  here  is  penal,  be-  ^y  ■**  **»«  ^^ 
cauae  it  gives  a  greater  Punishment  for  I'le  Offence  than  the  Law 
gave  before.  And  then  if  the  Lease  is  not  within  the  Words  of  the 
Statute,  it  is  out  of  the  Danger  of  the  Statute.  And  it  seems  ia 
me  to  be  out  of  the  Words  and  Intent  of  the  Statute  also,  for  - 
the  Statute  has  three  Branches ;  the  6rst  is,  that  none  shall  bar* 
gain^  butff  or  sell^  pretenced  Rights  or  Titles  of  any  Person  or 
Persons ;  the  second  is,  concerning  the  obtaimng  or  taking  such 
Rights  or  Titles  of  any  Person  or  Persons;  the  third  is,  concerning 
die  taking  of  a  rromise  of  any  Ri^ht  or  Title  of  any  Person  or  Per* 
sons ;  but  in  what  is  it  ?  Sir,  it  is,  in  or  to  any  Manors,  Land^^ 
Tenements,  or  Hereditaments,  so  that  these  Words,  Manors^ 
Lands,  Tenements,  or  Hereditaments,  are  referred  to  each  of  the 
three  Sentences.  Then  the  Statute  is,  that  none  shall  bargain,  or 
buy  any  pretenced  Rights  or  Titles,  in  any  Manors,  Lands,  Teue* 
meuts,  or  Hereditaments.  And  what  is  the  Sense  thereof?  Sir,  I 
say  that  the  Meamng  of  it  is,  that  he  shall  not  bargain  or  buy  all 
the  Right  or  Title  of  any  Person.  For  if  he  has  bargained  or 
bought  no  more  than  an  Estate  for  Years,  then  he  has  not  his 
Right  or  Title,  but  Part  of  it  only ;  for  the  Lessor  himself  has 
the  Right  of  the  Freehold  or  Inheritance  after  the  Lease  for  Years 
made.  And,  Sir,  it  shall  be  intended  that  the  Lessors  here  bad  a 
greater  Estate  than  for  Years,  and  it  cannot  be  intended  that  they  had  a 
lesser  Estate  than  a  Fee.  For  it  can  never  be  taken  that  the  Lessors 
had  a  particular  Estate,  because  the  Commencement  of  it  is  not     y'^  -jJiM 

shewn.  And  then  if  the  whole  is  not  granted,  er&>  his  Right  or  Title 
is  not  granted.    And  therefore  the  Statute  of  1  U.  5.  cap,  3.  re-     • 
citing,   that  whereas  some  Persons  have   forged  false  Deeds  to 
change  the  Lands  of  the  good  Men  of  the  Country,  and  to  destroy 
and  trouble  the  Possessions  and  Titles  of  the  Liege  Subjects'  of 
our  Lord  the  King^   &c.   provides  and   ordains   mat  the  Party 
grieved  thereby  shall  have  his  Suit  in  snch  Case :  and  thefe  f  ap* 
prebend  the  Law  to  be,  ^  that  if  a  Man  forge  and  publish  a  false  «  Tib.  Abr.  tit 
Deed  of  a  Lease  for  Years,  a  Writ  of  Forger  of  fiedse  Deeds  does  F®If^»  ^*  P'-  ^ 
not  lie  thereupon ;   for  when  the  Statute  saith,  to  change  the  M.9Ej*4f^^fcI* 
Lands,  atid  to  trouble  the  Possession  and  Title,  this  cannot  be  in-  P«r  JtfoOe.  Bi4. 
tended  of  an  Estate  for  Years,  so  that  a  Lease  for  Years  b  noC^^'^'-i^ 
included  in  it ;  no  more  is  it  in  our  Case.    And  so  the  Statute  of 
JVestmimter  1.  cap.  £5.  ordains,  that  no  Officer  of  the  King,  by 
themselves  nor  by  other,  shall  maintain  Pleas^  Suits,  or  Matters  ' 

hanging  in  the  King's  Courts  for  Lands,  Tenements^  or  other 
l^lungs,  &c.  **  which  Words,   (other  Things)  include  Leases  for  <  s  last  f09. 
Years,  but  if  there  had  been  only  the  Words  (Lands  and  Tene* 

ments) 
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ments)  Leases  for  Years  had  not  been  included  in  them,  which  thci 
Makers  of  ^e  Statute  well  perceived,  and  therefore  they  put  in 
the  said  VVords  (other  Things,)  And  so  the  Statute  of  Westmih* 
aUr  d.  cap.  49-  ordains,  that  none  shall  receive  Lands  or  Tene- 
ments in  Fee,  by  Gift,  nor  by  Purchase,  nor  to  Farm,  nor  t<$ 
Champerty,  nor  otherwise,  &.c.  And  there  it  is  to  be  noted,  that 
if  the  Statute  had  said,  none  shall  receive  Lands  or  Tenements 
only,  then  a  Receipt  of  a  Lease  for  Years  had  not  been  prohibited 
by  those  Words,  and  therefore  was  it  put  ill  (in  Fee,  nor  to  Farm) 
for  if  a  Term  had  been  prohibited  by  the  first  Words,  then  thef 
Words  (to  Farm)  would  have  been  put  in  the  Statute  in  vain,  which 
k  never  to  be  intended.  Which  Stafoiies  argue  in  our  Case  that  the 
Prohibition  of  our  Statute  against  bargaining  and  buying,  S)'c.  of 
Manors,  Lands,  Tenements,  or  Hereditaments,  does  not  extend  to  a 
Term.  And  for  another  Cause  we  ought  to  cotistrue  the  Statute  not 
to  extend  to  a  Term,  for  the  Penalty  is  to  forfeit  the  whole  Value 
of  the  Lands,  Tenemeiits,  or  Hereditaments.  And  inasmuch  as  it  is 
io,  it  cannot  be  taken  to  be  tlie  Intention  of  the  Legislature,  that 
lie  should  forfeit  the  whole  Value  of  the  Inheritance  for  a  Lease 
ti^r  Years,  but  that  he  sliall  forfeit  the  whole  Value  where  the 
Vhole  Estate  is  sold  or  bought.  For  to  say  that  he  shall  forfeit  as 
touch  for  taking  of  a  Lease,  as  he  shall  forfeit  for  tHking  the 
ilirhole  Inheritance,  is  an  Fnequality  of  PuniKliment,  and  inconsistent 
with  the  Discretion  of  those  wh6  were  assembled  in  that  Parlia- 
ment* Wlierefore  it  seems  to  me,  that  upon  the  whole  Matter 
this  Cade  is  out  of  the  Danger  of  the  Statute.  Further  it 
S^ms  to  me,  that  if  a  Lease  for  Years  be  within  the  Danger 
•Post  88.  Per  of  the  Statute^  yet  it  ought  ^  to  be  averrM  that  it  was  a  pre« 
HnUs,  J.  B9.  Per  fenced  Right  or  Title,  for  every  Estate,  which  is  within  the 
SedtrTcoMn'  Words  of  the  Statute,  is  not  within  ttie  Danger  of  it.  And 
Per  CM,  J.  therefore  if  a  M«n  dies  Seized  in  Fee  of  certain  Land,   and  a 

Stranger  abates,  to  whom  the  Heir  releases,  and  after- 
wards the  (leir,  notwithstanding  his  Release,  claiming  the 
Land  by  Descent  mikes  a  Lease  for  Y'^ears  to  a  Stranger, 
BOW  this  Lease  (adoikting  that  a  Lease  for  Years  is  within 
[*81  j  *Che  Penalty  of  the  Suuite)  is  within  the  Words  of  the  Sta- 
tttte,  because  his  Ancestor,  by  whom  he  claims,  was  in  Pos- 
session for  a  whole  Year,  and  so  out  of  the  Penalty  of  the  Statute 
by  the  very  Words.  But  if  it  was  averred  to  be  a  pretenoed  Rights 
Ihen  this  Averment  would  help  the  Matter,  and  bring  it  within 
llie  Peualty  of  the  Statute,  as  in  rei  teritale  it  is,  and  so  the 
Avertnent,  and  not  the  Words,  makes  the  whole  Matter.  So  it 
seems  hlere  that  it  ouglit  to  be  averred  a  pretenced  Right  or 
Title,  wherefore  in  this  Point  the  Dedaration  is  defective.  And 
Ibtis  it  is  too  abundant,  as  well  as  defective,  as  is  shewn  before, 
and  die  Medium  is  the  Perfection  which  is  here  wantiiw ;  for 
which  Reason  the  Declaration  is  not  good,  and  so  the  Plaintiff 
wdbt  to  be  barred. 
CMRfrafor  the  JVhidon,  to  the  contrary.  '  And  as  to  the  first  Point,  it  is  to  be 

Plaintifl  coosidared,  that  the  Sutute  here  is  general,  as  b  the  Statute  of  27 

H.  8.  eonceniing  the  Conveyance  of  the  Possession  to  Uses,  and 
Meds  ttot  be  necited,  for  without  Recitri  the  Party  shaH  take  Ad- 
vaolageiQif  it;  as  if  die  Tenant  vouch  out  «f  the  Line,  the  De- 
mmfimkX  shall  demur  without  reciting  the  Statute  of  Westminster  1. 

cap. 
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cap.  39*  made  thereupon. .  So  it  is  a  good  G)unterplto  to  say 
that  he  who  vouched  was  the  first  that  a^ted,  without  reciting  the 
said  Statute  of  Westminster  1 .  And  E^cecutors  of  Eitecufors  shall 
have  ao  Action  of  Account  without  recitmg  the  Statute  of  25  Ed.  3. 
cap.  5.  made  thereupon.     For  these   Statutes  are  general,    and 
the  Judges  are  bound  to  take   Notice  of  tliem.     *  And  so  the  *H.  5H.  7.  ir. 
Book  is  in  5  //.  7.  that  an  Information  upon  the  Statute  6f  ii-  ^.Ji^^^.^I'j'" 
Tenet  is   good,  without  reciting  the  Statute  causa  qud  supra.     So  Bro.  Surmise  27. 
this  Statute  in  our  Case  needs  not  be  recited^  now  was  it  requisite  Tbeol.  Di?.  lib. 
to  shew  the  Day  of  the  making  of  it.     Mnd  then  the  Misrecital  of  p;^''*^^^^^.^- 
tfuit  which  is  Surplusage  shall  not  vitiate  die  Matter.     As  if  ouie  b  5  jyjfoj.  4I.  g 
as  Executor  brings  an  Action  of  Debt  upon  a  Contract  ihiade  to  Mod.  S77.  TWiW 
him,  he   shall  not  shew  the  Testament,  for  the  naming  hhnsetf  3/ p^^'t^o^^  ^' 
Executor  is  Surplusage.     '  So  in  Detinue  against  two  as  Execu-'  e  31.  ^i  h.  6. 1.  a. 
tors,  they  shall  not  plead  that  another  is  Co- Executor  widi  them,  per  Newton, 
for   they  are  not  charged  as  Executors,  but  the  Detinue  is  the 
Cause  of  the  Action,  and  the  naming  theih  Executors  is  Surplu- 
sage.    ^  So  if  one  by  Deed  by  the  Name  of  A.  B.  Heir  to  J.  S.  •*  P.  S3  H.  6. 10. 
makes  a  Feoffment,  at  another  Time  he  shall  say  that  he  is  not  ^'  ^  ^*"^- 
his  Heir,  and  shall  not  be  estopped,  for  the  naming  himself  HeiV 
was  not  material.     So  the  Recital  of  the  Day  of  the  Statute  here 
is  not  material,  and  therefore  the  Misrecital  shall  not  hurt  the 
Plain tiffl     Then  as  to  another  Exception,  whicih  was  last  moved, 
riz.  that  he  ought  to  have  averred  the  Title  or  Right  to  be  pi^ 
tenced.  Sir,  this  is  *not  necessary.     'For  the  Statute  declares  « Post 87. P<r 
and  intends  the  Title  to  be  pretenced,  if  neither  he,  nor  his  A iV-  Cook,  j.Sed  contra 
cestors,    nor  they   by  whom   they   claim,   have  been   in' Posses-  p^'^^^jjjj^*^' 
sion  diereof,  or  of  the  Reversion  or  Remainder  thereof,  nor  taken  C.  J.  ' 

the  Rents  and  Profits  thereof  for  one  whole  Year  next  before  the  'Wing.  Max.  rej. 
Bargain,  S^c.     And  therefore  a  Man  shall  not  aver  that  which  is  OoufislK^oi. 
apparent  by  the  Statute.     ^  As  where  it  is  prohibited  that  nonfe  t  .Vio.  Abr.  tit. 
shall  alien  in  Mortmain,  if  the  Lord  shews  that  he  eittered  into  this  Averment  B. 
Laud  within  the  Year,  because  His  Tenant  aliened  in  Fee  to  Dean  ^ '  ^^' 
and  Chapter,  he  shall  not  aver  that  tliis  is  Mortmain,  because 
upon  the  Matter  it  appears  to  be  so.     ^  So  here,  inasmuch  as  in  upost  87.  Per 
die  Count  it  is  declared  that  neither  the  Defendadts,  nor  ady  of  CooAr,  J.  Vint  Ab^. 
their  Ancestors,    nor  they,  by   whom   the   Defendants  chimed,  tU- Averment  B, 
were  io  Possession,  Reversion,  or  Remainder  thereof,  nor  took  ^  * 
the  Profits  by  the  Spaccf  of  one  whole  Year  before  the  Lease,  it 
nipears^  to  be  pretenced,   and  that  in   the  true  Meaning  of  th\e 
Word;  as  the  Statute  has  constk-iied   and  taken  it:  and' then   ah 
Averm^tof  that  which  is  apparent  is  not  necessary,  and  so  the 
Count  is  good  notwithstanding  thb  Exception.  And  as  to  the  other 
Exception,  viz.  that  the  Certaiiity  of  die  Term  ought  to  be  shewd. 
Sir,  thia  is  not  necessary,  for  the  Term  is  only  a  Conveyance  t6 
Ae  Sutti  viiiich  he  demands,  and  those  Things  which  are  ottl^ 
'Coimyance  need  not  be  so  certainly  recited  as  that  which  is  >  Ante  65,  (k)  and 
Matter  of  Substance.    ^  Arid  therefore  in  a  Decies  tantUm  all  the  *^?J®<>*^*  ^^^^ 
Iteeard  shall  not  be  shewn  in  certain,  but  that  Part  of  it  only  k^j^^  h. 6, 4.  V. 
whidh  conveys  the  PlaintifF  to  his  Actiori.     But  if  a  Writ  jndicid  PerPrisot,Hvin\r\ 
issues  odt  of  a  Record,  he  ought  to  recite  tlie  Record  certainly^;  «•  Wing.  Max.  rcg. 
fcr  the  Record  is  die  Effect  aiid  Substance,  and  not  onlyCon*.  ^^^P*-^^- 
vcyiQce,  as  it  is  in  our  Case.    Wherefore  inasmuch  as  the  Lease 
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here  is  but  Convejance  and  Inducement  to  the  Debt,  he  shall  not 

be  compelled  to  shew  the  Certainty  of  it.     Also  he  shall  not  shew 

the  Certainty  of  it,  because  he  is  a  Stranger  to  it ;  and  it  may 

>  M.55  H.  6. 8.      well  be  resembled  to  the  Case  of  shewing  of  Deeds.     ^  And  there- 

Fiu.  Monstrens     fore    b  35  Jf.  g.   a  Man  brought  an  Action  of  Trespass  for 

«. P.^13  H.7'19.  ^^^^^  ^^^^'  *«  Defendant  justified  for  that  at  the  Time  of  the 
a.  Per  Fbumx*  Trespass  supposed  he  was  Mayor  of  the  Town  of  C.  and  that 
Heath'sMax.  139.  the  King  had  granted  to  the  Defendant  then  being  Mayor,  and 
i5i?pi.^*PMt*  *^  ^«  Commonalty,  and  to  their  Successors,  all  the  Goods  of 
i4a.Vin.Abr.tit.  Persons  outlawed  within  the  same  Town,  and  shewed  that  die 
Faints M. a.  28.  Plaintiff  was  outlawed,  and  so  justified;  and  by  the  better  Opi- 
^  •  ^'  nion  the  Plea  is  good  without  shewing  the  Letters  Patents,  be- 

cause now  they  belong  to  his  Successor,  and  not  to  him,  and 
■Ante  46,  (g)  and  he  is  a  Stranger  to  them  now,  although  he  was  once  privy.  ™  So  a 
AcBoolM there      \yQ^^^  ^hall  have  a  Writ  of  Dower  of  a  Rent-charge   granted 

to  her  Husband,  without  shewing  the  Deed  causa  qua  supra. 
And  so  if  a  Man  brings  an  Action  of  Debt  against  his  Lessee 
for  Years  for  the  Rent  reserved,  he  sliall  say  that  the  Estate, 
which  his  Lessor  had,  was  upon  Condition,  and  that  such  an  one 
entered  for  the  Condition  broken  before  the  Time  when  the  Rent 
18  supposed  to  be  in  Arrear^  Judgment  si  actio,  and  the  Plea 
b  good  without  shewuig  what  the  Condition  was,  or  the  Cer- 
tainty  of  it,  because  he  was  not  privy  to  the  Condition.  So  in 
our  Case  he  is  not  privy  to  the  Lease,  and  therefore  he  shall  not 
shew  the  Certainty  of  it ;  and  therefore  the  Count  is  good,  not- 
withstanding this  Exception.    Then  as  to   the  Matter,  it  seems 

•  Dy.  M.  pi.  20.  that  it  is  '^  within  the  Statute,  for  the  Plaintiff  has  counted  that 
T-^^^Co'iJ'iL^'  ^^^  Defendants  bargiuned,  granted,  and  demised  to  Farm  the 
^9.  a.  sRol.R.  Messuage,  Sfc.  And  a  Man  may  bargain  Land  as  well  for  Ycars^ 
169.  Pnlton  €0.  a.  as  in  Fee  Simple,  and  some  Men  will  be  ^s  ready  to  maintain  to 
iHawk.P.C.«64.  have  a  Lease  for  Years,  as  to  have  a  Ije^se  for  Life,  or  a  Fee 
59.^*43^1^^',  Simple.  And  the  Effec^t  of  the  Statute  would  be  in  a.  great 
Vio.  Abr.L  "2  J  Measure  taken  away,  if  Leases  for  *  Years  are  not  prohibited  as 
f''*i5s*'p^°^"^'  ^^'^  ^  greater  Estates.  And  inasmuch  as  it  is  shewn  that  the 
PerS^uuUn  87.  Defendants  were^  not  in  Possession  for  a  whole  Year  l^efore,  S^c. 
PerCtur,  it  is  fully  shewn"  to  be  within  the  Words  of  the  Statute.     And  if 

it  was  not  within  the  Words,  yet  should  it  be  within  the  Equity 

*  Pont  B6.  eontra  of  the  Statute,  for  it  is  in  equal  Mischief.  ""  And  the  Statute 
byaUtheJiutices.  shall  be  taken  by  Equity,  inasmuch  as  it  is  made  in  Suppression 

of  Vice,  and  great  Mischiefs,  notwithstanding  it  be  penal  against 
*«  Inst  no.  6  tlie  Offenders.  *»  As  the  Statute  of  Marlbridge,  cap.  6.  saith,  1/ 
R?i07.^Biwni  ^  ^^^*^  enfeoffs  his  Son  and  Heir  by  Collusion,  S^c.  yet  if  he  en- 
189.  Per  Coke,  '  feoffs  his  Brother  or  Sister  being  his  Ileir  Apparent,  it  is  within 
C.J.HeeADte59.  the  Equity  of  the  Statute.     And  so  an  Action  of  Debt  will  lie 

against  the  Warden  of  the  Ffeet  by  Statute,  but  Damages  shall 
be  recovered  against  him  by  Equity,  Sfc.  And  he  put  many 
other  like  Cases  upon  the  Equity  of  Statutes ;  for  which  Reasons 
it  seemed  to  him  that  the  Action  was  maintainable. 
On  the  same  Side.  Saunders,  It  appears  to  me  in  the  same  Light.  This  Demur- 
rer is  in  Consideration  of  two  Things,  viz.  the  Statute,  and  the 
Record  in  Court.  And  if  the  Statute  is  well  weigheti  aud  consi- 
dered, it  will  clear  up  several  of  the  Doubts  moved  in  the  Re- 
cord.   And  as  to  the  Statute,  it  was  made  to  remedy  divers  great 

Mischiefs 
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Mischiefs    and    Inconveniences,    viz.   Maintenance,    Embracery, 
Champerty,   and  Subornation  of  Witnesses^  which  are   Enemies 
to   the   due  Administration  of  Laws,  and  the  Destruction  of  the 
Trial  of  the  Truth  of  Issues,  in  which  consists  the  main  Point, 
viz.  the  Administration  of  the  I^w.  And  it  was  also  made  for  the 
Preservation  of  Tranquillity,  Peace,  and  Concord ;    and    as   the 
wise  Solomon  said  of  W  isdom,  so  may  it  be  said  of  Concord,  viz. 
Omnia  bona  pariter  cum  ilia :  and  where  Concord  is  exiled,  there 
there  she  leaves  in  her  Room,  Disccrrd,  Injustice,  Trolible,  Vexa- 
tion, and  all   Iniquity  in  genera],  which  are   the  Root  ancf  Foun- 
dation of  Perjury  and  Oppression ;  to  avoid  which  this  Statute  was 
made,    as   appears  by  the  Preamble  of  it.     ^  And  then  I  say,  al-  « Hardr,  jos: 
though  the  Statute  gives  a  Penalty,  yet  seeing  it  is  very  beneficial 
to  the  public  Weal,  lliings  which  are  out  of  the  Letter  shall  be 
taken  Mrithin  the  Equity  of  it:  And  if  the  Words  of  it   are  ob- 
scure,    they  shall,    for   the  same  Reason,    be  expounded   most 
stroi^Iy  for  the  public  Good.     ^For  Words,  which  are  no   other  ^  Hardhsoe. 
tban   the  Verberation  of  the  Air,  do  not  constitute   the  Statute,  p?!!^'^^ 
but  are  only  the  Image  of  it,  and  the  Life  of  the  Statute  rests  in 
ike  Minds  of  the  Expositors  of  the  Words,  that  is,  the  Makers 
of  the  Statutes.     And   if  they  are  dispiersed,  so  that  their  Minds 
cannot  be  known,  then  those  who  may  approach  nearest  to  their 
Minds  shall  construe  the  Words,  and  these  are  the  *  Sages  of  the  'Tbat  the  Expo- 
Laiw  whose  Talents  are  exercised  in  the  Study  of  such  Matters,  jj^j^^' ^^^q^^*^ 
And  to  prove  this,  the  Statute  of  Westminster  3.  cap.  2.  is,  that  if  judg^,  ss  H.  g, 
the  Tenant  alien  Part  of  his  Land,  he  shall  hold  of  the  Chief  Lo^d  Bro.  Trials.  i43. 
for  the. same  Part,  secundum  quant itatem  terra  so  sold,  and  there  ^w^i^'/Sl^d*" 
the  Sages  of  the  Law  have  not  expounded  the  Words  (secundum  i46.Coinb.  16.* 
quantitatem  terra)  according  to  the  Letter,  but  have  interpreted  ^^  PoUejf,  ar^ 
them  ^secundum  valorem  terra:  for  that  was  the  Intent  of  the  fj^i    tid  ^ 
Makers  of  the   Statute.     *And  so  the  Statute  of  fFe5^mi>i5/^r  2.  Ante  lo,  (e)  and 
cap.  I.    concerning   Lands  entailed,    saith,  ''And   if  a  Fine  be  the  Books  there 
•*  hereafter  levied  upon  such  Lands  ipso  jure  sit  nullis;**  there  J  §**''*  t  57  r  ^ 
the  Sages  of  the  Law  did  not  take  the  V<^rds  according  to  their  and^be  Books 
common  Meaning,  but  they  have  taken  the  Words  (ipso  jure),  in  there  cited, 
this  Light,  that  as  to  binding  the  Right,  the  Fine  shall  be  null  and 
votd^  but  as  to  the  Possession,  it  works  a  Discontinuance :  for 
this  was  the  Intent  of  the  Statute,  and  yet  the  Words  are  ipso 
jure  sit  nullis,  which  seems  in  common  Understanding  to  mean, 
that  in  Law  it  shall  be  void.     And  so  the  Statute  of  G/o2/ce5/^r, 
cop.  Sfl  is,  that  the  Heir  of  the  Mother  shall  not  be  barred  to 
demand  the  Inheritance  of  his  Mother  aliened  by  the   Father 
thereof  no  Fine  is  levied  in  the  Kind's  Court,  yet  if  the  Father 
only  levied  the  Fine,  he  shall  be   received  to  demand   the  Land 
sgainst  the  Fine,  and  so  the  Expositors  of  the  Law  have  taken  it : 
ttd  they  have  expounded  the  Intent  of  the  Statute  to  be,  ^  whereof  >»  Sec  Ante  57»(p) 
ao  lawful  Fine  is  levied,  to  wit,  by  the  Father  and  Mother.  So  that  and  the  Books 
Ihc  Efficacy  of  Statutes  consists  not  only  in  the  Words,  but  in  the  *°*''^  ^*^**'- 
Intent  thereof,  which  Intent  ou^ht  ahvuys  to  be  greatly  considered, 
•  nd  made  agreeable  with  the  \Vords ;    and  upon  like  Reason  a 
penal  Statute  shall  be  extended    by  Equity,  if  die  Intent  of  the 
Makers  of  it  may  be  so  pt^rceivcd.     And  therefore   the  Statute 
cdlcd  the  StcUute  Merchant,  binds  all  the  Lands  of  the  Conusor 
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to  the  Execution,  and   pro\nde8,  that   they  shall  l>e  delivered  to 

the  Couusee   upon    reasonable   Extent,  and  speaks  not    a  Word 

of  the  delivering  them  to  the  Extendors,  if  they  extend  them  too 

n*.  21  Ed.  3. 21.    high,  *yet  they  shall  be  delivered  to  the  Extendors  in  that  Case 

BroJ  sut!  Mei^  •^X  ^9"*^)"  ^^  ^^  Statute  of  j4clon  Burnel  made  before,  which 
14.  M.  i5H..r.  saith,  "  That  the  Goods  appraized  too  high  shall  be  delivered  to 
i5.b.  Po-Curiofii.  *Mhe  Aupraizers  themselves  at  the  Rate   thev  set  upon  them," 

JoMsTSk  Hard^:  ^^*^  ^^^^^^  '^  P^"^''  *"  ^"^  '^  ^**®  Plaintiff  is  nonsuited  in 
2ii.Wiaff. Max.*  second  Deliverance,  the  Defendant  shall  recover  Damages,  as 
reg.57.pi.57.reg.  well  as  if  he  had  barred  the  Plaintiff  in  Deed,  because  Return 
d^  S^atTtes  ^*^'*  irreplevisable  shall  be  awarded,  and  so  by  this  Means  the  Plain- 
Mcrcli.  £.  11.  tiff*  is  barred,  and  this  by  the  Equity  of  the  Statute  of  7 //.  8 
fo.ssr.  Post  cap,  4.  and  y^t  the  Statute  is  penal,  but  because  the  Ex{>osit(^s 
kp,'  17  H.  8  Bro  ^^^^^^  Statute  took  the  Intent  of  the  Makers  of  it  to  be  such,  viz. 
Retam  de  Avers '  to  give  |)ai^ges  in  Cases  of  like  Nature,  that  is  the  Reasou 
37.  Second  De-  thereof.  And  so  l\ie  Intent  of  tlie  Makers  of  Statutes  directs 
liver.  15. B.N.C.  ^  Words,    apd    Equity    of  them:    which  Consideration  being 

9  4.  f.  19  II.  8. 8.  i'"    t  1        o.  •  r^  II         ikMt  ft 

pi.  11.  Bro.  Da-  applied  to  tpe  btatu^e  in  our  Case,  and  the  Mmds  of  the 
raag«»i.Vtii.Abr.  Makers  of  it  being  well  perceived  as  well  by  the  Preamble,  as 
pL  2^^"*"'^^'      by  the  Body  of  the  Act,  will  set  aside  three  Objections  which 

mve  been  qiade  against  thje  Plaintiff.  Tlie  iirst  is,  that  the  Count 
i;s  not  goody  h^ecause  it  is  not  averred  that  it  was  a  pretenced 
Right  or  'jpille,  lliir,  to  this  ^  say,  that  whatever  Right  it  be  which 
the  Defendants  |>argained,  whether  pretenced  or  not,  it  is  within 
^e  jpanger  of  tjtii^  Statute.  For  the  two  tirst  Branches  go  to 
pretenped  Rights  or  Titles;  but  the  third  is,  viz,  or  take  Promise, 
Qrojit,  or  Covenant  to  have  any  Right  or  Titky  which  Words 
(any  Right  or  T^ith)  ^ce  general,  and  ii^lude  every  Right, 
whether  pret^ced  or  not  But  then  it  may  be  objected,  tliat 
^ese  Wprda  extend  only  to  him  who  takes  a  Promise,  Grant, 
[  *  83  ]  *  pr  Covenant,  ai^d  not  to  him  who  makes  the  Promise,  Grant  or 
Covenant,  as  our  Case  in.  Sir,  as  to  this  I  say,  that  the  Words 
.  ajTti^r  prove  that  it  extends  as  well  to  them  who  part  with  the  Es- 
tate, as  to  Htk^m  who  ^ke  the  Estate.  For  the  Words  after  are 
excqpt  such  Persons  as  shall  so  bargain,  sell,  give,  grant,  cove- 
'  vaf^tf  or.  promise  tlie  same^  Sfc.    W^luch  AVords  refer   to  him  who 

pai;ta  with  the  Rights  or  Title;  and  so  are  the  Words  afterwards, 
tffon  Pain  that  he  who  shall  make  any  such  Bargain,  Sale,  Pro^ 
f^ise,  Covenant,  or  Grqnt,  shall  forfeit,  S^'c,  which  Words  also 
refer  to  T^im  \Kho  parts  with  the  Thing ;  and  so  although  the 
Words,  iu  the  third  Branch  go  to  him  who  takes  any  Right  or 
Title^  they  also  reach  to.  him  who  makes  Promise  or  Grant  to  part 
vi'ith  any  Rights  of  X^tlc ;  wherefore  this  Word  (any)  is  general, 
2K>  that  whether  it  be  pretenced  or  not,  it  is  within  the  Compass  of 
the  Words,  as  well  as  to  the  Bargainor,  as  the  Buyer,  erso  it 
ought  not  to  be  averred  tliat  it  was  a  preteniced  Right  or  'Fitle. 
The  second  Objection  is,  in  that  tlie  Statute  saith,  pretenced. 
Rights  or  Titles,  so  that  die  Statute  is  in  the  plural  Number,  and 
then  one  Right  or  Titlf^,  is  ^not  within  the  Words,  because  it  is  iu 
the  singular  Number,  and  the  Statute  is  iu  the  plural;  Sir,  to 
this  1  answer,  that  if  there  were  no  more  Words  i^  tlie  Statute 
than  these  in  the  plural  Number,  yet  these  do  contain  every  sin- 
gular JMumber,  s^nd  especially  here^  inasmuch  as  the  Words  arQ 

(any 
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(anjif  pretenced  Rights  or  Titles)  so  that  this  Word  (any)  includes 

the  singular  *  Number  M'ithout  Doubt.     Also  the  third  Branch  is  ^Vo$tB6.  Per 

(any  Right  or  Tit/c),  and  therefore  is  in  the  singular  Number,  J^a'^'iJ^Co-Litt 

and  onr  Case  is  *.vithin  this  Branch,  as  I  have  proved  before.     So  Max.reg.  59.pt 

that  this  Objection  is  Sufficiently  answered.     Then  as  to  the  other  i2.4i. 

ObjeclioDy    that  he  onglit  to  have   the  v:hole  Right,  and  that  a 

Leiisc  for  Years  is  not  within  the  Compass  of  the   Statute,   Sir, 

'this  is  not  so.     For  (as  hath  been  srvid  before)  the  Words  of  the  ^See  Ante  81,(11) 

ihird  Branch  are  (av^  Right  or  Title),  which  Word  (any)  con-  ^4  ^«  BooVa 

tains  evert/  Right  or  title,  so  that  be  the  Right  or  Title  in  Fee,  *«"'^^*^- 

in  Tail,  for  Life,  or  for  Years,  it  is  included  in  this  Word  (any) ; 

for  a  Title  for  Years  is  a  Title,  and  is  included  in  the  Word  (any.) 

Therefore  whether  it  be  taken  that  the  Defendants  had  a  Fee,  and 

Blade  the  Lease  fot  Years,  or  thvii  they  had  the  Lease  for  Years 

and  granted  it  over,  it  is  all  one :  for  a  Lease  for  Years  is  within 

the  Words  (any  Right  or  Title)  and  he  that    has  a  Lease  for 

Years  has  a  Right  atnd  Title  for  Years.    Atid  to  prove  that  he  has 

I  Right,  Estate,  and  Title,  iirst  Brdcton  saitb,  that  he,  who  has 

a  Lease  for  Years,  habet  jns  ntendi  et  fruendi  in  dlieno  libera 

tenemetito ;  and  so  by  his  Opinion  he  has  a  Ri^tt  in  the  LaAd. 

And  to  prove  an  Estate  in  the  Termor,  Sir,  *  a  Kemainder  by  the  *8  Co.  75.  a. 

Rule  of  Law,  cannot  be  but  where  there  is  an  Estate  priecedent;  lu^^iu  ^IjJ^'"! 

and  if  a  Lease  for  Years  be  made,  th6  Remainder  in  Fee,  thte  dcrV. 'pT.  6. 

Remainder  is  good^  for  the  Lease  for  Years  is'  aA  Estate  iA  .the  Aiiti!35. 

Eye  of  th€  Law.     And  to  provfeihat  he  has  a  Title,  in  7//.  7. 

Brian  is  of  Opinion,    that  the  Teriiioi*  might  ^falsify  a  feint  «>  That  a' Termor 

Recovery  against  his  Lessor  by  the  Comnion  f^w,   before  the  might  falsHy  at 

Statute  of  Gloucester,  in  an  Rjectione  Firnia,  because  he  was  not  p.^^h^^t.'^ii^''' 

Party,  and  had  a  Title.     And  so  it  seems  the  I^essce  for  Yeiars  has  Fitz.Fauxtfr. 

a  Title  in   the  Land.     From  vlience  it  appears  to  me,  that  the  recov^s.  Bro:.t5. 

Lessee  for  Years  has  a  Right,  Estate,   and  Title  in  the   Land,  /vr  fi^^.' ^^^19 

'And  in  9 //•  6.  in  the  Case  of  ilffl2//few«>?ce  brought  by  Thomas  Ed.s,  Fiu-Assiie 

HotAxjcel,  it  is  said,  if  I  grant  to  one  B.  that  if  my  Tenant  for  83.  Resceitiis. 

Term    of  Life  dies  during  my  Life,  the  said  B.  shall   have  the  ^hft  ife^mfebt  * 

Land  for  the  Term  of  10  Years,  and  afterwards  my  Tenant  is  not,  T.  30  H.  6* 

impleaded,  there  B.  may  lawfully  maintain,  and  yet  he  hath  no-  Fit*.  Faiixcr 

thing,  and  it  is  doubtful  whether  he  shall  have  his  Term  or  not,  I^^V  ^m^9  Ed' 

nevertheless  because  he  hath  Colour  of  "Illle  he  may  well  main-  4.S8.  a.Pfl- 

tain.     And  then  if  the  Lessee  for  Years  hath  such  an  Interest' that  Dmdnf.  M.  iiH. 

by  the  Common  Law  he  might  maintain,  there  was   great  Need  ®j  ^^  Pj*  Jj  J*  *^ 

of  a  Remedy  in  the  Case.     And,  Sir,  this  Statute  has  provided  Kelw.  92.  b.  Per 

for  it,  wherein  all  other  Statutes  before  were  defective.     For  all  Hood,  C.  J.  F.  N. 

other   Statutes,    which  were   made    concerning   Maintenance    or  ^\\^^.\.^'  ^j^'r, 

fn.  ^  1  •!%>■•.  J-  •       o    •.    Litt.  46.  a.  6  Co. 

Coamperty,  were  made   to  avoid  Manitchonce  pinding  the  Suit  .57.3.  9  Co.  1 3d. 
only.     And  this  Statute  is  made  to  avoid  meddling  in  other's  Affairs  2  Insi.  3*f2.  Vide 

before  any  Suit  or  afterwards.     And  it  was   as  necessary  to  pro-  J'i? * ?« ®i' J?^ 
*a  »»j  ••         I        II  I*.         r       ^'  •*!.  9  tl.  o.  64.  a. 

We  a  Kemerly  against  hnn   that  had  an    instate  for    1  ears,  or  a  i,.  />^  strange, 

Hbmise  thereof,  as  against  one  that  had  a  greater  Kstatc.     ^  ror  Bro.  Maintenance 

he  that   has  an  Estate  or  a  Promise  to  have  an  Estate  for  100  ^,3  "j^\'^o^**'^^^* 

Years,  will  maintain,  as  well  as  he  v.  ho  has  an  Estate,  or  a  Pro-  f  puiion.  60.  a. 

wise  to  have  an  Estate  for  Life,  or  in  Tail,  or  in  Fee,  although 

die  Estate  of  the  former  is  not  so  great.      And  therefore  if  the 

Statute  bt   deliberately  weighed  and   considered,   a    Lease  for 

'Years 
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Years  will  be  taken  within  the  Purview  of  it.     And  so  it  seems 
the  Statute  maintains  the  Count,  and  avoids  the  said  three  Ob- 
jections,    llien  as  to  the  Count^s  being  too  abundant  in  reciting 
the  Day,  where  it  is  not  necessary,  and  misreciting  it,  Sir,  there  is  a 
*Stat.S6Ed^.     Statute  *,  that   no  Count  shall  abate  for  want  of  Form,  if  it  has 
pi^s^f 8  Co' 161 '   Substance.     And  here  there  is  Substance  in  the  Count,  viz.   the 
a.  2BaIst.2i4.      Deed  as  it  was  made.     And  as  to  the  Statute,  you  Judges  have  a 
p^^t  ^n*  ^'        private  Knowledge,  and  a  judicial  Knowledge,  and  of  your  pri- 
vate Knowledge  you  cannot  judge,  but  may  use  your  Discretion. 
.p^"Z^;^'  ^^'  ••  **  As  it  appears   in  7  //.  4.  where  the  King  demanded  of  Gascoign^ 
GuMcmgn,  iLeon.   Justice,  if  he  saw  one  in  his  Presence  kill  J.  S.  and  another  that 
161.  was  innocent  was  indicted  for  it  before  him,  and  found  guilty  of 

the  same  Death,  what  he  would  do .  in  such  Case  ?  and  be  an- 
swered, that  he  would  respite  Judgment,  because  he  knew  the 
Party  was  innocent,  and  make  further  Relation  to  his  Majesty  to 
grant  his  Pardon,  and  the  King  was  well  pleased  that  the  Law  was 
so;  but  there  he  could  not  acquit  him,  and  give  Judgment  of 
his  own  private  Knowledge.  But  where  you  have  a  judicial 
Knowledge,  there  you  may,  and  you  may  give  Judgment  accord- 
*T.  te  H.  8.  7.       ing  to  it.     '  As  if  one  is  arraigned  upon  an  Indictment  for  an  Of- 

S!'  ^\?^^^^    fence  which  is  pardoned  by  Parliament,  there  you  ought  not  to  pro- 
Bro.  Charter  de  j  •      -^  ^  •       t   j  ^    t  t.      •     r       j  k      i.  ^   -^ 

pardon  1.  Notice    ceed  m  it,  nor  give  Judgment,  if  be  is  found   guilty,  because  it 

1.  Parliament  1.  appears  to  you  by  your  judicial  Knowledge  that  you  ought  not  to 
^\  V^'i^Qo-  ^"^g"  '^*™'  ^®^  the  Judges  ought  to  take  Notice  of  Statutes, 
rone  89.  Bro.  30.  ^hich  appear  to  them  judicially,  although  they  are  not  pleaded. 
Indictments.  and  then  the  Misrecital  of  that,  whereof  the  Judges  ought  to 
iMtlwi^ sH^wk  ^^^  Notice  without  Recital,  is  not  material,  and  it  is  not  like 
P.  c.  397.$  61.  '  *  ^^  ^®  Cases  of  Procedendo  and  Protection  where  the  Day  is  mis- 
H.  P.  C.  t&%.  recited,  because  that  is  a  private  Record.  *  And  so  is  the  Case 
[  *B4  ]  in  22  Ed.  4.  where  it  was  granted  by  Parliament,  that  ^sAAy  shoulc) 
4?  ?*i4*'  B  o  ^^^^  *  ^t\i  with  Proclamation  out  of  the  Chancery  against  one 
Parlemeot  66. 74.  ^^ffi^^^f  ^^  answer  to  divers  Trespasses  which  were  contained  in 

the  Act  of  Parliament ;  and  the  Writ  was  abated  by  Award,  be- 
cause it  did  not  make  Mention  of  the  Trespasses  in  certain,  and  so 
it  varied  from  the  Act ;  but  that  was  a  private  Act,  and  therefore 
the  Non-recital  of  the  Trespasses  made  the  Writ  bad,  and  so  would 
a  Misrecital  but  our  Act  is  general,  whereof  the  Judges  are 
bound  to  take  Notice  without  the  shewing  of  the  Party,  and  the 
Misrecital  of  it  is  not  material.  Ajid  as  to  the  Certainty  of  the 
k  See  Ante  55, (a)  Term,  he  shall  not  shew  it,  because  he  is  a  Stranger  to  it.  **As 
there  cit^!**"        ^^«  Defendant  shall  plead  Joint-lenancy  on  the  Part  of.the  Plaintiff, 

witliout  shewing  of  whose  Gift,  and  so  the  Tenant  shall  say,  que 
estate  J.  S.^halli  in  the  Seigniory,  without  shewing  how,  because 
he  is  a  Stranger  to  it.  So  is  the  Plaintiff  here  a  Stranger  to  the 
Term,  for  which  Reasons  it  seems  to  me  that  the  Plaintiff  shall 
recover. 
The  Rcsolatioo  Afterwards  the  Justices  argued   two  other  Days  in   the  same 

of  the  Court.         Term,  and  in  some  Things    they  agreed,  which,  to   avoid  Pro- 
lixity and  Tediousness  to  the  Reader,  I   apprehend  it  is  better  to 
recite  briefly  all  together,  than  to  declare  their  several  Arguments 
« Theol.  Dig.  lib.    at  Random.     ^  First,  all    the   Justices,  except  ilfoi/;i^£r^{/e.  Chief 
10.  cap.  28.  J  14.    Justice,  agreed  that  it  was  not  necessary  for  the  Plaintiti  to  recite 

the  Statute^  because  it  is  a  general  Statute,  and  extends  to  every 
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one  of  the  King's  Subjects^  and  the  Justices  are  bound  to  take 
Notice  of  it,  without  the  Recital  of  the  Party,  and  if  he  had  shewn 
the  Deed,  and  had  concluded,  contrary  to  the  Form  of  the  S/a- 
tiite  in  such  Case  provided,  it  had  been  very  well.     And  without 
reciting  so  much  it  had  been  good,  as  they  held.     But  Mountague 
was  of  Opinion   that   he  ought  to  recite  (he  Statute  certainly,  for 
the  Statute  is  the  Ground  of  his  Suit,  and  he  ought  always  to  re- 
cite the  Substance  of  his  Action.     But  all  the  four  Justices  agreed 
^  that  the  Count  should  abate  for  the  Misrecital  of  the  Statute.  '.See  Ante79,(a) 
*  For  Declarations  ought  to  have  two  lliings,  the  tirst  is.  Certainty,  «ud  (g)  and  the 
in  order  that  the  Defendant  may  know  what  he  is  to  answer  to.  Books  there  cited. 
'  And  therefore  in  3  Ed.  4.   a  Man  retained  in  Husbandry  brought  f©.  140.  m.  3  h, 
»i  Action  of  Debt  against  a  Prioress  for  his  Salary,  And  declared  7. 11.  b.  is  a. 
that  he  M'as  retained  with  her  Predecessor,  and  did  not  shew  what  c'^i^tt*"^^^'^ 
Person  retained  him,  and  by  the  better  Opinion  the  Count  shall  5Co»i20.V  I* 
abate  for  the  Incertainty,  for  it  might  be  that  one,  who  had  no  Bnlst.  77.  Cro.  J. 
Warrant,   retained  him   to  be  with  her  Predecessor.    *In  some  ^s'^^^I'V^^' 
Cases  the  Count  and  the  Writ  also  are  general  without  Certainty,  305*  pi.  79.  HeU. 
as  Assizes,  but  there   the  Certainty  ought  to  be  shewn  by  the  60.  Doc.  P^a.  83. 
Replication ;  and  in  some  Cases  the  Writ,  and  the  Count,  and  l/^'^)*  IJ** 
the  Replication  also  are  incertain,  but  there  the  Certainty  shall  vin.  /^^^  ^[ 
appear  by  the  Verdict,  as  in   a   Quare  Impedit,    the  Value  of  Certainty  in 
the  Church  does  not  appear  in  the  Count,  nor  in  the  Replication,  J**ca^np  P^  tih 
but  it  shall  appear  by  the  Verdict,  for  they  shall  assess  double  193.'  j^g*  ^jj/ 
Damages,  or  Damages  for  half  a  Year,  according  to  the  Value  'M.  sEd.  4.  si. 
of  the  Church,    as  the  Case  requires.     So  in  a  Writ  of  Ward,  P*-  ^f^?^???' 
the  Jury  shall  find  whether  the  Heir  be  married  or  not,  and  they  era  39.  Uardr: 
shall  assess  Damages  for  it,  and  yet  no  such  Matter  appears  either  135.  2  Bulst.  75, 
in  the  Count  or    in  the  Replication.     So  in  Detinue,  the  Value  IIo^ «?  ^■'li  ^' 
of  the  Goods  shall   appear  by  the  Verdict,  and  in   many  other  rejr'iggrpi.  71^" 
Cases.     Wherefore  Certainty  ought  always  to  appear  to  the  Court :  Post  i09. 
And  if  it  is  requisite  to  be  shewn  in  the  Count  then  it  ought  not  «^*?.'  ^^^*  *|*' 
to  be  omitted  m  it.     The  other  Thing,  which  the  Law  requires  pif  7.**^*  *^"    ' 
in  Counts,  is  ^  Truth,  which  ought  to  be  joined  to   Certainty :  ^  Co.  Litt.  303.  a. 
and    if  it  appears  to  the  Court  that  Falsehood  is   uttered  in   the   '^®^-  ^*-  ^' 
Room  of  Truth,  the  Party,  who  shews  the  same,  has  confounded      °  '      •?•    9. 
and  annoyed   himself.     *  And  therefore  if  a  Man  brings  an  Ac-  *T.  9H.  7.  3.  b. 
tion  of  Debt  for  two  Payments  at  two  Days,  whereof  one  is  not  yet  ^^  Fineux,  M.  6 
come   by  his  own  shewing,  he   has  thereby  abated  his  own  Writ,   ^^Co  li'^a  ^1' 
because  he  has  shewn  Falsehood,      And  so  in  our  Case  he  has  Bnlst.  75!  iRoI. 
grounded   his  Action  upon  a  Statute   by  him  recited,  where  it  R. 34. Cro. J.  104. 
appears  to  us  judicially   that  there  is  no  such  Statute  made  at  ^ Finc^35*Vd 
diat  Time,  and   therefore  he  has  abated  his  Count  by   his*^own   iSaund.  385. 
shewing.     •'So  in  20  H,  6.  a  Writ  of  Champerty  was  brought.  Hob. i64.i78,i 99. 
which  was  not  warranted  by  any  Statute,  and  there  Newton  said,  ^^'^^'  p-^* 
that  if  the  Party  could  not  shew  them  some  Statute  by  which  it  Brief  86.  T^ro.' 
was  warranted,  that  they  would  award   that  the  Writ  should  abate.  Champerty  u 
And  as  to  what  has  been  said,  that  it  is  not  necessary  to  recite 
the  Statute,,  and  therefore  the  Misrecital  of  it  is  not  material, 
it  seemed  to  them,  that  although  it  is  not  necessary,  yet  if  he  re- 
cites it,  and  there  is  no  such  Statute,  he  has  failed  in  Substance : 
for  the  Court  will  not  aid  him,  nor  take  that  which  he  intends 
otherwise  than  it  is  shewn.     L^nd  this  Abundance  in  reciting  1  Sec  Kdw.  a.  a. 
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■T.soH. 6.42.  more  than  is  necessary  shall  hurt  the  Party  oftentimes.  "Ami 
sk^M^ls  H.T*  therefore  in  20  //.6.  a  Man  broiight  a  Writ  of  Forger  of  false 
37.  b.  Fitz.F6r-  J)eeds,  and  the  Writ  was  diversa  facta  et  munimenta,  S^x.  and  he 
0eri4.  Bro.  counted  but  of  one  Deed  only,   and   by  the  Assent  of  all  the 

cStSTpahis.  J^i^sfices  It  was  awarded  that  the  Writ  should  abate,  because  the 
H.  7  Ed. '4. 31. 10  ^nt  was  of  £vers  Deeds^  and  he  counted  but  of  ofie  Deed,  and  yet 
Co.  103.  a  Doc.  it  might  be  said,  that  the  Writ  in  that  it  contained  divers  Deeds 
47%  pinch  65.  ^^^  Surplusage^  for  it  was  not  necessary  to  have  contained  more 
wing.  Max.  re?,  ^^n  quoiU^am  factum  in  the  singular  Number,  but  yet  such 
166.  pi.  14.  L.  P.  Abundance  ther^  shall  abate  the  Writ.  And  if  one  makes  Title 
C<m^  H*.  bV.V  ^"  -Assize  in  his  Plaint  where  it  is  not  necessary,  if  it  is  unformal 
«3.'pl.  35.  Pitz.  Ae  whole  shall  abate,  aqd  yet  there  is  Abundance,  and  more 
Count  15.  Bro.  than  he  is  compelled  to  do.  So  is  it  in  the  principal  Cases. 
ra7irirf6.  leT  ^^  ^^^  P**^  mai^y  other  good  Cases  on  this  Head,  and  for 
Theol.  pig.  lib.  these  ReasoQS  they  were  agreed  ut  supra.  And  v^hereas  it  was 
9.  cap.  5.(36;  said  that  the  Defepdants  by  the  Demurrer  have  confessed  such  an 
A  w^ji'nv  c  .  Act  of  Parliament  as  the  FlaintiflF  has  declared,  they  held,  that  ad- 
pL  16.  "J^ttipg  tbQ  fJtemurrer  to  be  a  Coufesaion  thereof,  yet  it  should  not 

bind  ube  pourt,  whi^  is  a  third  Person,  as  appear^  by  the  Case 

•  See  Antf^  66,  (m)  in°  16^.  4.  where  in  Trespass  for  ukiqg  Cattle  brought  by  the 

[  *  85  ]       Lessee  ifoir  "^  Years,  the  Defendant  said  that  the  Lessor  held  of  hini 

by  so  n^qch  (lent,   which  was  in  arrear,  for  which  he  took  the 

Cattle,   and  the  Plaintiff  replied  rien  arere,    and  there  notwith- 

8tati4ipg  tbp  Pefendi^ut   had  admitted    the   Writ   good,    yet  the 

Opinion  of  all  the  Justices  was  that  the  Court  ought    to  abate 

the  Wnt,  because  it  appears  that  the  pefendant  was  Lord,  against 

•Ante  eSf  (n)        ^hom  th^  Writ  4ic|  uqt  lie.     *■  And  so  if  the  Defendant  will  admit 

ap  Appeal   to  be  good,   which  is  brought  by  a  \Voman  of  the 

Death  of  her  Father,   yet  the  Court  ought  to  abate  it,    as  it  is 

^  Mag.  pha.  cap.    t|iere  also  bolden,  because  the  ^  Statute  says,  jioue  shall  be  takai 

^'  or  imprisoned  upon  the  Appeal  of  a  Woman  for  the  Death  of 

qny  other  than  of  her  Husiaiicl.    And  so  the  Court,  (which  is 

th^  third  Person)    shall    abate  the    Count,    notwithstanding   the 

Admitts(nce  of  the  Party  (if  it  was  an  Admittance  of  the  Defen* 

'^dA^'R^^k*^'^    dan ts  here  as  in  rei  veritate  it  is  not.)     ^For  a  Demurrer  is  a 

Serecited,  Confession  of  all  Matters  of  Fact,  but  not  of  Matters  of  Law, 

for  by  the  Den^urrer  they  put  themselves  upon  the  J  udgment  of 

the  Court,  and  dpu^t  confess  the  Law  to  be  aga'uist  them.     And 

here  perhaps  the  Misrecital  of  the  Statute  was  the  Cause  of  De- 

<*  P.  43  Ed.  4. 8a.  murrer,  wherefore  the  Exception   is  good  notwithstanding.     And 

B  ^^"^lifid  ^  ^  ^'^^^  ^^**  ^^^^  ^^  ^^®  ^^^^  ^**^  ^^^  ^^^%  Js  Party  heie, 
4  5.b.  M.%8  H.'  ^^^  ^  Misrecital  ^ball  not  bind  him,  they  held  that  the  King  has 
6. 2.  pi.  8.  Bro.  diver»  Prerogatives ;  and  that  he  may  ^  w  ave  Issue  and  demur  in 
PTcrog.  3.  5  Co.  Law,  et  e  contra ^  and  oth^er  Prerogatives  he  has,  *^  but }  ct  by 
115.  Hardr.  83!  Misrecital,  Misuser,  or  Misconceiver  of  Action  he  sliall  be  bound, 
455.  Vanffh.  65.  and  upon  such  Matters  hb  Writ  shall  abate,  as  well  as  in  the 
o^^^w'^^^^i'"  ^^^  ^^  ^  common  Person.  And  if  the  Law  be  so  where  the 
Finch  184.  King  is  Sole  Party,  a  multo  fortiore  shall  it  be  so  where  ^  ano- 

Heath's  Max.  173.  ther  is  Party  with  him.  And  therefore  notwithstanding  any  o( 
•  p' u^^f  A*^*  •  ^^'^  ®**^  Reasons  given  against  the  Exception,  they  held  that  the 
QnoW.74.'^ide    Couut  sUould  aba^te. 

B.N.C.^128,129.  Further,  as  to  the  Incertaii^ty  of  the  Lease,  Cook,  Justice, 
'Heath'8Max,t7^  ^.^g  pf  opiuii?.^,    tbs^t  &e  Plaintiflf  ought  to  shew  the  Ceitaiuty 

of 
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of  it,  because  without  tlie  I^ease  he  has  no  Cause  of  Action.    And 
although   he  is  not  privy  to  it,  ytt  inasmuch  as   it    is   the  Eifi^t 
of  the  Action,  he   ought   to   take  notice   of  it  at  his  Peril^  as  in 
Champerty  he    ought   to   shew   the   Certainty  of  the   first  Plea. 
*A|id  so   in  a  Decies  tautHin  ne  onglit  to  shew  the  Certainty  of  *^  Hawk,  P.  C, 
the  Sum  received.     And  in  Trca[)ass,  if  the   Defendant   pleads  ^^^' 
that  it  is  his  Freehold,  and  the  Phiinliff  entitles  himself  by  a  Lease 
for  \cars  made  h\  him.  if  the   Defendant   will  shew   that  the 
Plaintiff  made  a  Feoti'ment^  and  that  he  entered  for  a  Forfeiture,  he 
ought  to  shew  the  Name  of  tlie  Feoffee,  and  the  Ccrtaintv  of  the 
Feoffment,  though  he  is   a  Stranger  to  it.     So  here   the  plaintiff 
ought  to  shew  the  Certainty   of  the   IVrm.     But  all    the  other 
Justices  were  of  opinion  ^  against  him  :   But  the  Cases  put  by  him  trs.  P.  Arcorcf. 
are   good  Law.     For  in  the  Case  of  Champerty,  he  is   privy  to  withtlieOpinious 
the  Record;  and  in  the  Case  of  Decies  tatiturn,  he  ought  to  shew  heJe^J LeoiTsg 
the  Certainty  of  the  Money,  because   he   shall  recover  len   <tiwe^  121.  Godb.85.  i* 
as  much,  which  he  cannot  do  without  shewing  how  much  it  is  :  Hawk.  P.  c.  20'i. 
And  in  the  Case  of  the  Forfeiture,  the  Lessor  in  the  Ueversio»  pJi'^pi'^'vIS' 
b   privy  to   it.     And  so  in  all  Cases  the  privy  ought  to  shew  the 
Certainty.     ^  And  if  the  Heir  will  plead   in   Bar  in  a  Writ  of  "  W.  2  H.  r.  6.  pi. 
Dower,  Detinue  of  Evidetices,  he   ought   to  shew   the  Certainty  J/ ^^^^^^^y*] 
of  the  Evidences,  for  he  is  privy  to  them,  which  he  affirms  to  belong  tm^.  pi.  .^s.  9  Co', 
to  him,  '  but  if  he  saith,  a  Bag  sealed  with  Charters,  this  is  good  t^.a.  iio.a.  Co. 
MJthout  shewing  the  Certainty  of  them,  as  it  is  held  in  18  IL  8.  ja56,"G^^^^ 
by  all  the  Court,  except  Englefield,  for  tlie   Bag  sealed   is  ccr-  2  Leon.  ss.  Latdi 
tain  enough.     And  so  in   all  other  Cases  Privies  ought  to  shew  j*'"'-  -*  Mod.  137. 
Certainty.     But  liere  the   Plaintiff  is  a  Stranger,  and  tlierefore  1,^^*  Abr.  i^a.* 
he  cannot  be  supposed  to  have  Knowledge  of  it.     And  therefore  ^M.  is  II.  8.1.  pi. 
an  Indictment  of  Murder  ^  de  quodain  ignoLo^  or  of  stealing  ^  tlie  3- Bro.  Dower,  t. 
Goods   cujfisdam  ignoii,    is  good,    where  the  Person   killed   or  />^*7wf,'  vin  *' 
robbed  is^uuknown.     So  here  the  Lease  might  be  made  privately,  Abr.  tit.  Dower 
so  that  the  Plaintiff,  being  a  Stranger,  could  not  by  Intendment  |[^-  PI*  9; 
have  Knowledge  thereof.     Also  the  shcwiiig  of  the  Conimence-  JJ*gg  Fitz^Co-' 
ment  and  the  End   of  the  Years  is   to  no.  other  Purpose  but  only  rone  159.  ^^  Ass. 
to  shew  the  Length  or  Shortness  of  the  Time,  which  is  not  ma-  P**  9-t.  Fitz.  Co- 
terial  here.     For  if  it  be.  for  an  IJour,  or  for  1(X)  Years,  it   is  all  Appelui"ci- 
one.  As  if  Lessee  for  Life  is  charged  Uiut  he  shall  not  alien  in  Fee,  rone  91. 1  Ass.' 
if  he  alien  in  Tail  only  it  shall  be  a  FortiL^ilurc:   So  here  whether  it  P^*  7.  Bro.  Coro- 
be  for  a  short  Time,  or  for  a  long  Time,  it  is  all  one.     But  if  he  "S  ^^^'p*  V*'*^' 
should  recover  according   to  the  Value   of  the  Lease,  then  the  Piliton  175.  b. 
Commencement  and   the  End  of  it  ought   to  be  shewn:  As  in  a  l^y-  ^*  pi.  61. 
Decies  ianlum,  the  Certainty  of  the  Money  oujxht  to    be   shewn,  285.  pi.  38.  Kelw. 
for  Le  sliall  recover  ten  times   the  Value  and  Quantity  of  it.     But  2  H.H. P. C.  J8i. 
here   it  is  not  necessary  to   shew  more  than  the  Quality  of  the  2  Hawk.  P.  c. 
Lca.se ;  and  that  was  their  Opinion  *as  to  this  Point.  ^*^-*  ^'  ^'  ^'  ^5* 

Further,  whereas  it  was   moved  at  the  Bpr,  that  it  q)pears  in  u^4,  po*t  1*29? 
the  Declaration  that  the  Bargain  and  I^ase   for  Years  was  made  '  I*.  9  Kd.  4. 1.  b. 
of  one    Messuage  called  Genctt^s,  and  eleven  Acres  of  Land  to  |^"j.^'«'«»^- Bro. 
the  same  Messuage  appertaining,  and  diat  as  to  these  eleven  Acres  g"  H.  a^^^Pitz.  In- 
of  Land  the  Count  is  not  good,  nor  may  the  Piaintid' recover  the  dictmcnti^.  is 
Value  of    them,    because    Land  may  not    be   appurtenant   to  a  ^**'.  P^'  ^^'  ^"'®' 
Messuage,  as   to  this  Eixeption,    all  the  Justices  except   Cook  p"  q.  95!'c.^2  h! 
(who  did  npt  sp^ak  to  tliis  Point,  but  omitted  it  in  his  Argument)  H.  P.  c.  i8i.  s  * 

HuMk.  P.  c. -.5?. 
aBac  Abr.  104.    Pnlton  175.  b.   Dalt  Just.  cap.  181.    Dy.  99.  pi.  61.  J85.  pi.  38.  Kelw.  05.  } 
4  Mod.  101.  Post  199. 
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"23H.8.  Bro.  agreed  in  Opinion",  that  Land  may  not  be  appurtenant  to  a 
Feoffments  53.  Messuage^  and  this  was  a  Ground  in  the  Law,  as  the  Lord 
Theoi.  Diff!  Hb.  8.  -M^OMwfflgue  said.  But  yet  they  all  held  that  the  Declaration,  as 
cap.  1.$  7.  4  And.  to  this  Point,  was  good  enough.  For  the  Quantity  of  the  Land 
77.  Goclb.  Sd2.  is  expressed,  viz.  eleven  Acres ;  and  so  these  Words  (appertaining 
1  Finch  97.^Post  ^^  ^^^  ^^^^  Messuage)  are  void,  because  Land  may  not  be  appur- 
170.  tenant  to   a  Messuage,  and  therefore  it  is   the  same  as  if  these 

Words  (appertaining  to   the  said  Messuage)  had  been  omitted, 

and  then  the  Declaration  is,  one  Messuage,  and  eleven  Acres  of 

Land,  in  which  Case  it  is  good.     And  so  the  three  Justices  held 

the  Declaration  good,  as   to   this  Point.     And   the  Lord   Moun- 

■  Wing. Max. reg.  tague  said,  "that  the  said  Words  (^c/pper/fl/wiwg   to  the  said  Mes- 

iJ^'  ^186***  *       suage)  are  Matter  to  be  given  in  Evidence  to  prove  what  eleven 

•  M.  It  H.  7, 7a.   Acres  the  Plaintiff  means.     *  As  if  I  have  two  Manors  of  D,  and 

b.  Bro.  Fines  Le-   I  levy  a  Fine  of  the  Manor  of  D.  Circumstances  may  be  given 

vies  28.  ^•^®*"    in  Evidence  to  prove  what  Manor  I  intend,  as  appears  in  12  fi.  7. 

Abr.  676.  pi.  11.     -^"^  ^®  Phrase  made  use  of  in  speaking  is  of  great  help  to  find^ 

Comyns,  [*86  ]  *  out  the  Meaning  of  Persons.     *  As  if  1  give  you  a  Cup  of  Wine,' 

l?%^5Co  68  h  y^"  *'**^'  ^^^  '**^^  ^^  C"P>  ^"^  *^  I  6*^®  y^^  *  Hogshead  of  Wine, 
Latwy.  737.  '  J^u  shall  have  the  Hogshead,  for  the  Intent  appears  from  the 
Comb.  155.  6  Manner  of  the  Expression.  So  the  said  Words  (appertaining^  &^c,) 
Ab  ^  t^f^F^'"b  ^^^^*^''®  yihvX  eleven  Acres  were  meant.  And  Hales  said,  **  that  a 
6.  pi.  3.  tit.  Garden  may  contain  eleven  Acres  in  Quantity,  and  by  this  special 

Grants  H.  4. pi.  2.   Way  it  may  be  Parcel  of  a  Messuage. 

«7b'  P  ^ftefc  Further,  it  was  moved  by  Cooky  *^  that  the  Declaration  should  be 

TViiig.  Max.  reg.    double,  because  it  is  contained   in   it,  that  the  Defendants  had 

8.  pi.  7.  reg.  203.  bargained,  granted,  and  demised  to  Farm,  so  that  there  are  three 

^Th^  1  D*  Words  to  which  they  ought  to  answer,  where  in  rei  veritate  one 

lib.  8.  cap.  1.  i  9.  ^^^  heeu  sufficient ;  "*  as  in  Debt  upon  an  Obligation  for  the  Non- 

« See  Dy.  74.         performance  of  divers  Covenants  shewn  to  be  broken,  is  double, 

Sh^ii  Ed  4-       ^^^  ^"^  Covenant  broken,  makes  a  Forfeiture  of  the  whole  Obliga- 

10  L  Per  Ftnif ax  '  ^^^^'     ^^   f*®"*®  the   Plea  is  double,  quod  Mountague  concessit. 

Fits.  Double         *  For  if  the  Heir  in  Detinue  will  declare  that  his  Father  (now 

m^'h'?'?^^^'  dead)  delivered  the  Deed  to  be  re-delivered  to  him  and  his  Heirs, 

pl.'l4  imfine,         and  that  he  is  his  Heir,  and  shews  also  that  he  has  the  Land  by 

M.  SH.  6.  8.         Descent,  it  shall  be  double ;  so  is  it  here.     But  Broxvn  and  Hales 

P^'  ^-  .'^'  ^  JJ-  ^'    were  of  a  contrary  Opinion  as  to  this  Point.     For  they  said,  that 

PIa.^144, 145.^  '     ^J  ^^  three  Words  the  Offence   is  declared   to  be  the  greater. 

Cro.  C.  176.  '  And  in  false  Imprisonment  a  Man  may  shew  twenty  Causes  in 

/*«•  Cw.  Pa«:h.     Justification  of  the  Imprisonment,  and  it  shall  not  be  double,  for 

Cdmwtdlia  v.  Sea-  ^^^  Number  of  Things  increases  the  Offence.     And  the  Statute  of 

grace,  S.  P.  argu-  8  H.  6.  is,  if  anu  Man  oust  another  with  Force,  or  enter  peaceahli/ 

P^'jL^mi^^   flwd  hold  nith  Force,  that  then,  i^c.     «And  in  3  JBc/.  4.  a  Man 

fidd,  C.  J.  and  a    brought  a  Writ  of  forcible  Entry  upon  both  the  Points,  and  Excep- 

Difference  there     tion  was  taken  to  it,  because  the  Statute  is  in  the  disjunctive,  so 

taken  (at  Com-      that  he  ought  to  have  brought  his  Action  upon  one  Point  only,  but 
mon  Law)  be-  «=»  o  » 

tween  an  Action  x)f  Covenant,  and  Debt  for  the  Non-performance  of  Covenants.  But  in  this 
last  Case  the  Common  Law  is  now  altered  by  the  Stat,  8^9  tViU,  3,  cap.  ii.  whereby  the  Plain- 
tiff shall  not  be  confined  to  assiji^  any  one  particular  Breach,  but  may  assign  as  many  as  he  will, 
mnd  it  shall  not  be  double,  as  it  was  there  also  said  at  the  Bar. 

•  H.  9  H.  6.  68.  pi.  4.  Fitz.  Detinue,  7.  Bro.  7.  Bailment,*  3.  M.  19  H.  C.  41.  pi.  84.  Fitz. 
Count,  39.  Bro.  Charters  de  terres,  51. 

'M.  7  Ed.  4.  JO  a.  Per  Markham,  Bro.  Fanx.  Imprisonm.  2J.  Fitz.  Donble  Plea,  5?.  Bro.  150. 
Doc.  Pla.  145.  9  H.  H.  P.  C.  81.  3  Hawk.  P.  C.  77.  Bridgm.  62.  1  Finch.  182.  2  Finch.  394. 

ffH.  3  Ed.  4.  19  &  24.  Fitz.  Entry ^'3$*  Bro.  Forcible  Entry,  15. 

there 
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there  the  Writ  was  awarded  good,  because  if  the  Makers  of  the 
Statute  had  a  Mind  that  a  Man  should  be  punished,  who  offended 
in  oi»e  Point,  a  muHo  foftiore  their  Intent  was  to  punish  those  who 
offended  in  both  Points.  So  here  if  the  Intent  of  the  Makers  of 
the  Statute  was,  that  he,  who  offended  in  one  Word,  should  forfeit 
the  Value  of  the  Land,  a  mu/lo  fortiorey  he  who  offends  in  three 
of  the  Words  shall  forfeit  the  Value  of  the  Lind,  and  then  the 
.shewing  of  it  is  not  double,  especially  where  they  all  tend  to  one 
Effect  and  Meaning.  And  so  as  to  this  Point,  two  of  the  Justices 
were  against  the  other  two. 

Further,  whereas  the  Record  saith,  that  the  Parliament  was 
faolden  the  said  28th  Day  of  Aprils  Hales^  Justice,  was  of  Opinion 
that  the  Count  was  bad,  because  no  2dth  Day  of  April  is  men- 
tioned before,  and  then  when  he  saith,  the  mid  '28th  Day  of  Aprilf 
it  has  Relation  to  a  iliing,  where  there  is  none  such.  But  the 
Lord  Mountague  was  against  hira  in  this  Point,  for  when  he  saith, 
die  said  2dtli  JL)ay  of,  ^c.  where  in  rei  veritate  no  such  Day  was 
mentioned  before,  the  Word  (said)  is  Nugation  and  Abundance : 
And  inasmuch  as  it  appears  by  the  Record,  tliat  it  cannot  be  re- 
ferred to  any  Thing,  because  no  such  Thing  is  mentioned  before,  it 
follows  that  it  is  no  more  than  a  void  and  vain  Recital  and  Abund- 
ance, which  leaves  the  Matter  in  the  same  Case  as  if  he  hud  said 
tie  2Sth  Day  of  April,  in  the  Year,  8^c.  omitting  tlie  Word 
(said).^ 

llien  as  to  the  Statute,  all  the  Justices  agreed,  ^  that  it  should  ^  S.  P.  2  BrowoL 
not  be  taken  by  Equity,  for  it  is  a  penal  Statute ;  and  although  it  ^^^' 
18  made  in  Avoidance  of  Perjury  and  Oppression,  yet  it  shall  not 
be  extended  by  Equity  ;  no  more  than  Statutes  that  give  Attaints, 
*  which,  though    they  were  provided  to  avoid  Perjury,  yet  shall  *  H.  14  H.  r. 
not  they  be   extended  by  Equity,    as  it    is  adjudged  iu  divers  \^^^'- \*%^''** 
Books.     And  by  tho  Statute  of  ^5  Ed.  3,  it  is  declared,  that  if  a  ^Browol.  112. 
Servant  kills  his  Master  it  is  Treason.     ^  And  in  19  H.  6,  one  was  ^  M.  19  H.  6. 
arraigned  upon  an  Indictment  for  killing  the  Wife  of  his  Master,  JT*  P'*  ^^'  ^'^*' 
and  he  confessed   it,  and  there  it  came  in'  question  whether  he  Treason,  8.  Vide 
should    be  drawn,  or  hanged  only,  whereupon  it  is  to   be  seen  S.  P.  C.  10  m. 
whether  it   be  Treason  or  not,  and  there   it  is  adjudged  by  the  Jlj'  J*j/*' P' 
Advice  of  all  the  Justices  of  the  one  Bench,  and  of  the  other,  P.  c.  88.  11  Co. 
that  he  should  be  drawn  and  banged,  because  it  was  Treason  ;  and  54  b.  3  Inst.  20. 
there  it  is  not  taken  within  the  Equity  of  the  Statute,  which  speaks  ^  'j'"^'^"''  ^^^» 
only  of  killing  his  Master,  but  it  is  rather  within  the  Words  of  the 
Statute,  for  Master  and  Mistress  are  the  same  ^Fhing  in  Effect. 
$0  that  there  the  taking  it  to  be  Treason  is  a  Declaration  of  the 
Words  of  the  Statute,  rather  than  an  equitable  Construction  of  it. 
4nd  this   Case  was  put  by  Cooky  Justice.     Therefore  Statutes^ 
which  are  made  to  punish  great  Offences  worthy  of  Punishment, 
and  nhich  increase  the  Severity  of  the  Punishment  inffictcd  by  tlie 
common   Law,  are  penal,  and  shall  not  be  extended  by  Equity, 
though  the  Words  of  them  may  be  construed  beneficially  accord- 
ing to  the  ^Intent  of    the  Makers  thereof;    but  Things,  which  >S.  P.  Thatpe- 
don't  come  witliin  the  Words,  shall  not  be  taken  by  Equity.     And  ?**  ^i**"i??  "^ISl' 
this  was  the  Opinion  of  all  the  Justices  in  this  Point.  accord'ing\o^ 

Intent,  11  Co. 
31  a.  b.  Cro.  C.  71.  Ante  10.  Sec  Yin.  AImt.  tit.  Statutes  E.  6.  pi.  95.  tii  notis. 
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Further,  as  to  what  was  movedy  that  the  Statute  speaks  of  pre- 
tenced  Rights  and  Titles  in  the  plural  Number;  II a/es  (for  the 
other  Justices  did  not  speak  to  this  Point)  was  of  Opinion,  that 
a  "*  pretenced  Right  and  Title  in  the  singular  Number  is  within  the 
Penalty  of  the  Statute  :  for  the  plural  Nuftiber  contains  in  itself  the 
singular  Number,  and  more.  ^  And  therefore  the  Statute  of 
1  H.  5.  cap,  3,  recites,  that  whereas  some  People  da  of  late  use  to 
forge  divers  false  Deeds  atid  MunimentSy  4rc.  therefore  it  ordains^ 
that  tlie  Party  thereby  grieved,  shall  have  his  Suit  in  that  Case,  S^'c, 
here  the  Statute  speaks  of  false  Deeds  in  the  plural  Number,  yet 
if  a  Man  forge  one  false  Deed,  he  shall  be  punished  by  the 
Statute,  as  it  is  held  in  many  Books.  So  the  Statute  of  5  It, 
2.  cap,  7-  ordains,  "  that  none  shall  make  £ntry  into  any  Lands  and 
**  Tenements  except  in  case  where  £ntry  is  given  by  Law,''  yet  if  a 
Man  enters  into  one  Tenement,  he  shall  be  punished,  notwith- 
standing the  Statute  is  in  the  plural  Number,  as  in  divers  Books  it 
is  bolden.  So  that  the  plural  Number  contains  in  it  the  singular 
Number.*  And  if  one  Right  or  Title  should  not  be  contained  here, 
the  Effect  of  the  Statute  would  be  set  aside,  and  also  every  Right 
or  Title  *is  contained  in  the  last  Branch  by  tliis  Word  (aui/).  And 
therefore,  for  this  Reason,  a  Right  or  Title  in  the  singular  Number, 
is  within  the  Statute. 

Further,  as  to  the  Point  which  was  moved,  viz.  whetlier  a  Lease 
for  Years  be  within  the  Danger  of  the  Statute,  all  the  Justices 
agreed  clearly  *  that  a  Leas6  or  Promise  for  Years  made  contrary 
to  the  Form  of  the  Statute,  was  within  the  Danger  of  the  Statute, 
as  well  as  an  Estate  for  L4fe,  in  Tail,  or  in  Fee.  For  the  Scope 
and  Design  of  the  Statute  was  to  root  out  Maintenance,  and  Bar- 
gains, or  Promises  of  Titles.  And  if  it  should  be  lawful  to  make 
a  Lease,  or  Promise,  or  Bargain  for  one  Year,  by  the  same  Rea- 
son it  would  be  lawful  to  make  it  for  tMo  Years,  and  so  for  ten 
or  an  hundred  Years,  and  some  Men  will  maintain  as  much  for 
such  an  Estate,  as  for  an  Estate  for  Life,  or  in  a  Manner  for  an 
Estate  in  Tail,  or  in  Fee.  And  the  Intent  of  the  Makers  of  the 
Statute  was  utterly  to  avoid  such  Maintenance  and  buying  of 
Titles,  and  the  Words  shall  be  construed  most  favorably  to  satisfy 
the  Intent  of  the  Makers.  And  the  W  ords  here  are  not,  that  none 
shall  bargain,  Sfc.  the  Right  or  Title,  for  then  there  would  be  more 
Colour  to  say,  that  the  Word  (the)  contains  (all);  but  the  Words 
aje,  (any  Right  or  Title) ;  in  which  Case,  if  he  has  a  Fee,  and  pro- 
mises a  X^ease  for  Years,  this  is  a  Right  or  Title,  which  is  contained 
in  the  Word  (any).  .  And  under  this  Word  (arty)  the  lesser  Estate 
shall  be  contained  in  the  greater,  as  the  lesser  Part  shall  be  in  the 
greater.  And  therefore  the  Statute  of  23  H.  6.  cap,  10,  ordains, 
that  no  Sheriff  shall  let  to  farm  in  any  Manner  his  County ^  Sfc. 
by  these  Words  it  is  contanied,  that  he  shall  not  let  to  farm  any 
^  Part  of  his  County,  for  the  less  is  contained  in  the  greater.  And 
as  to  the  Case  put,  viz.  that  the  Statute  of  Mortmain  ordains,  that 
no  religious  Person  shall  buy  any  Lands  or  Tenements^  8sc»  which 
is  intended  of  the  whole  Estate,  viz.  the  Fee,  and  a  Lease  for  Years 
is  not  within  the  Danger  of  the  same  Statute ;  and  also  as  to  the 
Case  put,  that  the  Statute  of  Pernor  of  Profits  grants  that  the  Dis- 
seizees  shall  have  an  Action  against  the  Disseizors,  or  their  Feoffees, 

so 


Partridge  v.  Strange  and  Croker.  in  C.  B.  87 

so  that  they  take  the  Profits  at  the  Time  of  the  fVrit  ptirchasedf 
fiotwithstauding  a  Feoffment  or  Gift,  &(;.  but  yet,  '  if  die  Di9seizor  c  s.  p.  Theol. 
or  his  Feoffee  had  no  other  Estate  than  a  Use  for  Years,  where  Dig.  lib,  1<J. 
the  Freehold  of  the  Use  was  in  another,  and  thus  took  the  Profits,  ^*P-  ^*  *  ^  *^* 
an  Action  real  would  not  lie  against  him,  because  an  Estate  for 
Years  shall  be  out  of  the  Statute,  where  it  is  not  expressly  men- 
tioned :  as  to  these  Cases,  they  are  not  at  all  like  tlie  Case  here, 
because  in  the  one  Case,  if  the  Reversion  remains  as  it  was  before, 
then  the  Services  and  VVard,  Marriage  and  Relief  shall  belong  to 
the  Lord,  and  in  such  Case  the  Lease  for  Years  is  out  of  the  In- 
tent of  the  Statute.     And  in  the  other  Case,  he  who  takes  the 
IVofit^  ought  to  have  a  Freehold  in  the  Use,  to  make  an  Action 
real  lie  against  him ;  for  an  Action  real  does  not  lie  but  against  iiim 
that  has  a  Freehold,  and  no  other  Intent  than  this  can  be  supposed 
in  tlie  Act,  which  gives  an  Action  against  Pernors  of  the  Profits. 
But  our  Case  here  is  grounded  upon  another  Purpose,  to  wit,  to 
avoid  buying  of  Titles  and  Maintenance,  which  Things  are  prac- 
tised as  well  for  a  Lease  for  Years,  as  other  Estate,  and  therefore 
a  Lease  for  Years  is  included  within  the  more  extensive  Words^ 
and  within  the  Meaning  of  the  Statute.     And  as  to  what  was  said, 
that  a  Lease  for  Years  cannot  be  taken  within  the  Intent  of  the 
^lakers  of  the  Statute,  because  of  die  Largeness  of  the  Penalty, 
which  creates  a  Forfeiture  of  the  Value  of  the  whole  Land,  as  to 
this,   tliey  took  it,   that  the  greater  the  Penalty  was,   the  sooner 
People  would  avoid  the  Danger  of  the  Statute :  And  the  Words 
being  as  they  are,  it  cannot  be  intended  but  they  meant  the  For- 
feiture of  the  whole  Value,  as  well  for  a  Lease  as  for  the  Fee. 
For  which  Reason,  it  seemed  to  all  the  Justices,  that  if  the  Lease 
here  be  well  shewn  to  be  made  contrary  to  the  Form  of  the  Sta- 
tute, it  shall  be  within  the  Danger  of  the  Statute,  as  well  as  any 
other  Estate,  and  that  the  Defendants  shall  forfeit  the  whole  Value 
of  the  Estate  in  Fee  for  it. 

Further,  as  to  the  Statute,  Uie  Justices  varied  in  the  Exposi- 
tion of  it.  Cookf  Justice.  It  seems  to  me,  that  the  Lease  for 
Y'ears  here  is  within  the  Statute,  and  that  it  is  not  necessary  to 
aver  "^  it  to  be  a  pretenced  Right,  for  inasmuch  as  it  is  shewn  d  see  Ante  8i  (e) 
by  the  Count,  that  neither  the  Defendants  themselves,  nor  any  of  and  (h). 
their  Ancestors,  nor  they  by  whom  tlie  Defendants  claim,  were 
in  possession  of  the  Lands,  nor  of  the  Reversion  or  Remainder 
thereof,  nor  took  the  Rents  or  Profits  thereof  by  the  SjMice 
of  one  Year,  Sfc.  ergo  it  is  pretenced :  for  the  Statute  makes  the 
Right  of  .him,  who  hath  not  been  so  in  Possession^  Sfc.  pretenced, 
and  that  is  the  Intent  of  the  Statute,  and  then  to  aver  that,  which 
by  the  Statute  and  Declaration  is  apparent,  is  unnecessary:  For 
the  Body  of  the  Matter  shews  that  it  is  a  pretenced  Right,  ^  as  «  h.  i3  H.  r. 
if  it  is  pleaded,  that  the  Lessee  surrendered  to  the  Grantee  of  i^  «•  P^  KebU. 
the  Reversion,  it  is  not  necessary  to  plead  Attornment,  for  that 
is  an  Attornment  as  well  as  Surrender;  so  here  the  shewing 
that  tbe^  have  not  been  in  possession,  nor,  Sfc.  ut  sup:  a,  shews 
that  it  IS  a  pretenced  Right,  and  such  as  the  Statute  intends. 
And  alfio  these  Words  (any  Risht  or  Title)  include  our  Case^ 
for  he  that  makes  a  Lease  for  Tears,  claims  a  Right  and  Title, 
So  that  it  seems  to  me^  the  Lease  iicrc  is  shewn  to  be  made 

contrary 
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^    coiArary  to  the  Form  of  the  Statute. — Hales,  Justice.     I  am  of  a 
contrary  Opinion  in  this  Point,  viz.  that  the  Plaintiff  has  not  shewn 
the  Lease  to  be  made  contrary  to  the  Form  of  the  Statute.     For 
every  Lease  for  Years  made  where  the  Lessor  has  not  been  in  pos- 
session, nor  received  the  Profits  for  a  Year,  according  to  the  Sta- 
'Pnltoneo.a.        tute,  is  not  within  the  Danger  of  the  Statute.     ^  For  if  one  reco- 
Bawk^P'C  265     ^^^^  ^^  several  Writs  of  Formedon  Lands  in  divers  Countit s,  and 
Same  Law  of  a'    "^^"y  Miles  distant,  he  cannot  very  well  occupy  all  tliis  in  his 
Disseizor  obtain-  Hands,  but  he  may  lease  it  out  well  enough,  and  such  a  Lease 

thf  Di^s^i^J^or'^a  **'.^"  ^  ^"*  ^^  ^^^  Penalty  of  the  Statute,  although   it  be  made 

Mortffa^orre.        within  the  Year.     For  it  is  reasonable  that  Men  should  do  to 

deeming  his  Land.  Others,  as  they  themselves  would  have  others  do  to  -them.     And 

^ro^Mamteniwce  therefore  it  is  reasonable  that  a  Man  may  lease  his  Land,  to  which 

Ce.  Litt.  369.  a.    ^^  comes  lawfully,  although  he  has  not  been  in  Possession  for  the 

[  *  88  ]         Space  of  a  Year.     And  to  say  that  the  Intent  of  the  Statute  *  was 

to  restrain  such  Leases,  would  be  too  hard  an  Exposition,  and 

contrary  to  all  Reason  and  Eqdlty,  but  if  he  was  out  of  Possession, 

then  there  is  good  Reason  to  restrain  such  Promises  or  Bargains, 

for  the  Law  presumes  they  cannot  be  made  without  an  Intent  of 

Maintenance.     And  if  the  Statute  had  stopped  before  the  said 

Clause  (exceptyS^c.)  then  it  had  restrained  all  Persons  from  making 

any  Bargain,  Lease,  or  Promise ;  but  the  Clause,  (except,  S^c.)  and 

that  which  comes  after  it,  was  made  for  the  Advantage  of  Lessees, 

and  those  who  should  take  Estates.     As  if  there  was  a  Prohibition 

that  none  should  go  to  PauFsy  this  restrains  all,  but  if  afterwards 

it  says,  except  he  shall  first  pay  to  the  Mayor  of  London  20*;  this 

shall  be  for  the  Benefit  of  him  that  shall  go  there.     So  here  the 

( except y  8fc,)  and  that  which  comes  after  it,  is  for  the  Advantage  of 

those  who  take  the  Estate.     But  to  construe  it  in  such  Lights  that 

no  Man  shall  let  his  Land  until  he  has  been  first  in  possession  for 

a  Year  without  Interruption,  would  be  against  all  Reason.     But 

the  Intent  was  that  a  Man  should  not  demise  or  bargain  his  hUnd 

to  any  for  Maintenance,  except  he  have  been  in  possession  for  a 

Year.     So  that  here  inasmuch  as  the  Plaintiff  has  not  averred  the 

Bargain  and  Lease  to  be  made  for  Maintenance,  he  has  not  shewn 

the  Case  to  be  within  the  Danger  of  the  Statute :  For  this  was  the 

Point  of  the  Statute.     And  therefore  the  Statute  of  Forger  of  false 

pTr  B^^lwfrt  *  ^^^^^  '*  ^"  ^^^  Copulative,  viz,  for  forging  and  publishing;  *yet  if 

PoMton.    Fitz.       he  publish  it  only,  it  is  within  the  Statute,  but  there  it  ought  to  be 

Forger  4.  Bro.  1.  averred  that  he  published  the  same  to  trouble  the  Possession  and 

^.fumJdurP^^'  Title  of  the  Plaintiff,  for  that  is  the  Point  of  the  Statute;  so  here 

Newtfm.    Fitz.       the  Lease  ought  to  be  averred  for  Maintenance,  that  being  the 

Forger  7.   Vide     Point  of  our  Statute.     And  because  it  is  not  so,  it  is  not  shewn  to 

$3.  ^  Flutibid.*3*.  ^  ^^^^^^"  ^^^®  Danger  of  the  Statute.     Mountague,  Chief 

Justice.  It  seems  to  me  that  the  Lease  here  is  not  shewn  to  be 
nvithin  the  Danger  of  the  Statute.  But  before  I  enter  into  the 
Consideration  of  the  Statute,  I  will  lay  down  what  is  a  pretenced 
Right  or  Title.     And  it  seems  to  me  that  a  pretenced  Right  or 

^Paltoneo.  a.       Title  is  but  in  one  Case,  and  that  is,  ^  where  one  is  in  possession 

of  Lands  or  Tenements,  and  another,  that  is  out  of  possession, 
claims  them,  or  sues  for  them,  that  is  a  pretenced  Right  or  Title. 
For  if  one  has  Right  or  Title  to  Land,  and  afterwards  he  comes  to 
the  Possession  of  the  same  Land,  his  Right  or  Title  is  extinct  or 
suspended  in  the  Land,  for  during  the  Time  that  be  has  the  Land,  it  is 

not 
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not  in  es^y  ergo  during  that  Time  it  cannot  be  termed  a  Right  or 
Title.  And  tliat  such  is  a  pretenced  Right  or-l^itle,  is  proved  by  the 
Statute  itselfy  which  has  a  Proviso  in  it,  that  it  shall  be  lawful  for 
any  one,  beiu^  in  lauful  Possession^  to  buy  or  obtain  the  pretenced 
Right  or  Title  of  {uiy  Person  or  Persons  to  such  iMnasy  &c,  so 
that  when  the  Statute  saith,  he  in  the  Possession  may  buy  the  prer 
tenced  Right  of  any  other,  it  declares  my  Detinitiou  to  be  true. 
Further,  I  take  the  Statute,  *that  if  he,  who  is  out  of  Possession,  «Paltonao.  a 
bargains  or  sells,  or  makes  any  Covenant  or  Promise  to  part  with 
the  Land  after  he  shall  have  obtained  the  Possession  of  it,  this  shall 
be  within  the  Danger  of  the  Statute,  whether  he,  who  so  bargains, 
sells,  or  promises,  have  a  good  and  true  Right  or  Title,  or  not ;  and 
in  this  Point  the  Statute  has  not  altered  the  Law,  for  the  Common 
Law  before  this  Statute  was,  that  he,  who  was  out  of  Possession, 
might  not  bargain,  grant,  or  let  his  Right  or  Title,  and  if  he  had 
done  it,  it  should  have  been  void.  Theuthis  Statute  was  made  in 
Affirmance  of  the  Common  Law,  and  not  in  Alteration  of  it,  and  ^ 

all  that  the  Statute  has  done  is,  it  has  added  a  greater  Penalty  to 
that  which  was  contrary  to  the  Common  Law  before,  viz.  that  a 
Man  shall  forfeit  the  Value  of  the  Thiug  bargained  or  promised, 
£t.  and  to  avoid  such  Bargains  or  Promises,  where  a  Man  is  out 
of  Possessiop,  is  the  only  Point  which  the  Statute  here  remedies. 
For  to  construe  tl>e  Statute,  that  he,  who  is  in  Possession,  shall 
not  make  a  Lease,  Bargain,  or  Feoffment,  except  be  has  been  in 
Possession,  or  taken  the  Profits  for  a  Year  before,  would  be  a  hard 
Law,  and  contrary  to  all  Reason  and  Equity;  and  such  an  Expo- 
sition of  the  Statute  was  never  intended  by  the  Makers  of  it.     For 
it  was  always  lawful  and  agreeable  with  good  Reason  and  Policy 
to  permit  him,  who  was  in  Possession,  to  make  Feoffments,  Bar- 
gains, and  Leases  of  his  Land,  although  he  had  not  been  in  Posses- 
sion but  a  Day  before.     ^  And  that,  which  Law  ahd  Reason  allows,  <  \\^^  ^br.  tit. 
shall  be  taken  to  be  in  Force  against  tlie  Words  of  Statutes.     And  Statntrs  E.  6.  pi. 
therefore  the  Statute  of  ArJticuli  super  Chartas,  cap,  1 1 .  ordains,  ^'     ^^^  **^' 
that  no  Officer^  nor  any  other,  (for  to  have  Part  of  the  Thing  in 
Plea)  shall  take  upon  him  the  ISusiness  that  is  in  Suit;  *  yet  if  the  •  T.  6  Ed.  3.  33 
Tenant,  pending  a  Precipe  quod  reddat  against  him,  infeoffs  his  P**  t9.    Fitz. 
Son  and  Heir  apparent,  this  shall  be  out  of  the  Danger  of  the  Sta-  ^5^,*^^*^^  ^.B. 
tute,  as  it  is  taken  in  6£(/.  d.  for  the  Son  could  not  be  said  a  179.  h.   .«In»t.  * 
Maintainer  to  the  Father,  but  on  the  contrary  he  is  bound  to  aid  ^^^'    Sav.  95, 96. 
his  Father  as  often  aa  he  can.     So  that  there  they  would  not  ex-  f^.^Moor  eS!"' 
pound  the  Statute  contrary  to  what  the  Common  Law  and  com*  iHawk.P.C.S65. 
mou  Reason  allowed,  notwithstanding  the  Words  were  against  it.  iFinchis.  Wing. 
[  In  like  manner  the  Statute  of  fVestminster  C.  cap.  12.  ordains,  tliat  JJ^^'p^Sm^f'* 
in  an  Appeal  it  shall  be  enquired,  who  zcere  the  Abettors,  and  that  f  m.  34  Ed.  1.* 
they  shall  render  Damages  to  the  Party  acquitted;  yet  if  the  Heir  Conwi  ft<y«  Rot. 
abett  his  Mollier  to  brmg  the  Appeal,  although  he  is  withiu  the  ^^  '/?JS!ls»4. 
Words  of  the  Statute,  he  shall  be  out  of  the  Danger  of  it;  and  so  Post'so4.   Wingl 
Herle  took  it  in  the  said  Case  of  6  Ed,  3.     For  Common  Law  M9x.  reg.  78.  pi, 
and  Reason  say,  that  he  shall  aid  his  Mother,  and  abett  her.     So  J  Hr^ir.P.C.199. 
there  is  a  Statute  which  inflicts  Punishment  Malefactoribus  ^  in  f  stat.  s  Ed.  1. 
Parcis,  yet  if  he  does  ^  no  other  Trespass  in  a  Park  than  Hunting,  cap.  to. 

^  8.  P.  Adjudged  M.  50  Ed.  3. 11.  Conntess  of  AthoV$  Case.    Fits.  Judgment  144.    t  Inst.  199. 
Ld.  Kayoi.  845.  iV  rou;$i,  J.    1 1  Mod.  i7.    Vin.  Abr.  tit.  Park.  A.  pU  3. 

he 
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uC '..Taj*'*:  -MS/jO'SO  -'rr  i  J>":!*  }'  -"^'-'t 
he  is  out  of  the  Dan<;ef  of  Jhc  Statute^  althougli  he  is  withio  the 
Wof»7Xfttiif  4fe#  by' <M  Tfiteft  of  the  StatiiVe.  Sr>  him  iir  otir 
Om€,  }Pit%a§?rffy?with?n  thlR  I^angcr  of  tlife>Vords  of^'the  Sta- 
tilt^;^hk:Kare,''that  a*Mftn  shnll  tiotiilicA  nor  mxike  a  Lease  ex- 
^pf  ?l^  NVbcefi  hf  PosScssioif  T6r  a  Year  bcfdre,  yet  w  are  not  to 
ililefi4  tlmllm",  ^'Ko  triakes  li  Lease  bot\&  fide  and  wWiottt  ill  Design 
<5^aJy;Lifitl;-  wberrof  he  has  not  been  in  Possession  for  so  long  a 
little/ sWrtlBe">vithin  the  Pimalty  of  the  Statute,  because  good 
Mrtls©h''iin?!'K<juity  alloxrs  such  an  one  to  do  it.  ■  But,  Sir,  it  seems 
to  inc  that  the  Wordy  ought  to  receive  Such  Construction  as  shall 
not  cinsli  M'ilh  common  lieason,  and  that  is  in  this  Manner,  viz. 
[*89]  except  such  Person  or  Persons,  *  4r.  have  been  in  Possession 
thereof,  l^qre  there  should  be  a  full  Point  and  Rest;  or  oj' the  Re- 
veirsi^fn  or^ltftmnhfter  thereof y  this  makes  another  full  Sentence ; 
(tr  hare  tuken  the  Rents  Or  Profiti  thereof  by  the  Space  of  one 
t  Winff.  Max.  rcg.  tvhok  Yearuext  beforcp  here  there  is  another  full  Period :  i  so  that 
'*^  *  '*'  these  Words  (by  the  Space  of  one  tvhole  Year,.  S)'c>)  shall  ouly  have 

Kelation  to  th6  next  Sentence  before,  viz.  to  the  taking  of  the 

^       Henti  or  Profits ;  and  tlie  Clauses  of  being  in  Possession,  Sever- 

sipH  or  Renulinder  we  absolut9>  and  stand  by  themselves,  and  are 

to  be  thus  taken,  viz.  if  one  hath  been  in  Possession,  Reversion,  or 

Remainder,  though  it  be  but  for  an  Hour,  it  is  sufficient,  and  he 

may  alien  without  Danger  of  the  Statute.     And  this  seema  to  nie 

.^  .   ,.         ithe  best'Expoition  of  the  Statute.     And  yet  every  one  mIk>  kds 

taken  flic  Profitsj.  fqfMi  Year  may  not  make  a  Feoffment  or  l^ase ; 

•  .14   .'!;-for  if  the  Issue  iu  T^il  of  full  Age  marries  with  a  Womun  Discoii- 

'    '■'.  .".jinueeinTaifj  against  whom  he  has  Cause  of  a  Formedon,  there  if 

.'  .  *'  \  .  r  •)ie  niak^s  a  Lease  or  a  Peoffment  he  is  withui  the  Danger  of  the 

"^-^v  Sfnlute,  because  he  takes  the  ProHts  in  Right  of  his  Wife^  and  he 

'    .  .    has  giveii  ihe  Right  which  he  had, in  liim^  and  which  was  not  iu  his 

,,.  ^Vlfe,  in  Respect  whereof  he  is  iu  Daii^er  of  tlie  Statute.     So  if 

•       ■     'lie  takes  ^he  Profits  as  Gtiardian,  Ac.     Wherefore  it  seems  to  me, 

•''  '-  ""'  that  {the  Space  of  a  Year)  shall  be  referred  only  to  the  next  Clause, 

anct  not  to  the  Possession,  or  to  him  in  lie  version  or  Remainder. 

^  .      .  A  Ad  if  any  one  thinks  Uiis  Exposiliou  too  liard,  he  ought  to  consider 

'-  V  . !     -^^^^  ^^  ^^  "^^  so  ^^^  as  the  other,  viz.  that  none  shall  make  a  JLeohe 

..  ibr,  FeoSinent,  if  he  has  not  been  in  Possession  for  a  whole  Year 

'I'ultoB.  CQ  a.      before,  for  then  he  that  enters  *  for  Mortitiain,  or  he  that  recovers 

in,  d  Writ  o^  Right  sur  disclaimer,  might  not  make  a  Lease  withiu 
the  Year,  according  to  that  Expositioti,  l[>ecausc  neither  be,  iior 
any  by  whom  he  claims,  had  been  in  Possession  for  a  whole  Year 
before,  4c<^  whereas  tliere  the  Lord  docs  not  claim,  the  Land  by  tlie 
4c«^  yAt  '  ;'y^i\gix\\^,  Dor  by  them  Into  whose  Hands  it  was  amortized,  but  by. 
'  flatter,  ip.Liiw;  and  tliercfore  the  Intent  of  the  Statute  never  >v|ts 
accpi^ng  to  that  E:(position,..for  if  it  should  be  so  taken,  it  woiilcl 
do  xnpre  Harm  than  Good;  for  wbnch  Reason  it  seems  txx  me  that  . 
th^  Staiiitc  shall  be  intended  ut  supra.  Then  in  the  principal  Casd^ 
in^much.as  tho  Lease  is  n^wly  made,  and  commences  at  this  Day, 
nonie  can  makerTitle  to  it  except  of  late  Time,  no  ofiore  than  one 
may ^ to. Common  or  a  Rent  granted  de  novo  out  of  Land;  and 
therefore  the  PUintiff  ought  to  have  slicwn  that  tlie  Lease  waf  in 
^Possession  of  sqine. Person,  where  the  Defendants  pretended  a 
Right  or  Title  to  iti  or,  that  the  Defendants  promised  a  Lease  in 

the 
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dieLndof  whidi  Aey  were  noc  m  Vmmmon^  nrf 
this  snoC  fhewD,  Aere  it  not  aey  Matter  tbtwu  to  be  dotte 
trvj  to  the  Form  of  the  Statute :  Cm*  as  tbe  Matter  it  here  dedafw 
ed^  it  AM  be  mtettded  Aat  the  Defendanli  weie  in  PbtKwion  of 
the  Lnd,  m  Respect  it  b  tbewn  duU  th^  made  die  Ltaae^  and  ke 
that  makes  a  Lease  Aall  be  intended  in  Pometiion  And  if  il  be 
so;thott|h  th^  had  been  in  Possession  bnt  for  an  Hoar,  the  Matlsr 
is  oot  of  die  Danger  of  die  Statute.  TheicfiMne  it  seems  to  me, 
that  there  is  no  Offence  shewn  to  be  done  against  the  Statute. 


A  Report  of  a  Judgment  given  in  the  Guil^all  iff 
London,  in  the  Hustings  there^  in  the  Time  &f 
Lent,  in  the  Seventh  Year  qf  Edward  the  Sixths 
by  the  Sheriffs  of  London^  Judges  there,  in  an 
Assi2re  of  fresh  Force  brought  by  John  Pollard  and 
Mary  his  Wife,  against  Bartholomew  Jekyl  and 
others. 

llfEMORJNDUM,  That  John  PoOard,  Esq.  late  one  of  die  la  Assise  smiast 
^^  Seijeants  at  Law,  and diiK:haiged  thereof  by  «  King's  Ixstt^  aauiy,  tktPkm 
Patent,  and  placed  as  Vice  President  of  the  Kjog^s Coimcil  m  the  |l^|ffs*!usac 
Marches  ot  Wales,  and  ikfczryhis  Wife,  in  th^  HuUings,  m  the  utkoa^    " 


Guildhall  of  London,  the  Monday  neat  before  the  Feast  of  ST.  dscs  asc  sbate 
UaHin,  in  the  StJth  Year  of  die  Reign  of  Kiaf  Edward  die  ^S^^S^ 
Sixtkf  brought  an  Assise  of  fresh  Force  upon  a  Plamt  of  Intmsioii  Mts,  bat  oa^as 
commenced  before  die  Mayor  and  Aldermen,  and  sent  to  the  ta tIraiMrtieiAtf 
Shettffs  according  to  the  Custom  of  die  City,  against  Bartholomem  ^V?^^*^*^ 
Jeky/f  Ralf  loxlttff  mA  Agna,  his  Wife,  and  eleven,  other  F^r^  agaterttbe test, 
sons,  upon  a  Disseizin  done  to  them  of  Land  in  London,  and  ten 
of  the  Defendants  appeared  by  Bailiff,  and  pleaded  as  follows,  to 
nit,  t  that  that  never  zoat  in  Being  any  such  Ames,  fVtfe  of  the  t  TbcaL  Dig. 
aforesaid  Ralf  Foxley,  as iy  the  Plaint  aforesam  is  supposea,  and  ^  tues^*  f. 
this  they  are  ready  to  verify,  &c.    IVhtrefore  they  pn^  Judgment  ^  ^^ 
of'  the  Plaint  aforesaid,  and  that  it  may  be  enquired  by  Jlssiii. 
And  ^  8ic.  then  they  say,  that  they  nave  done  no  Injury  nor 
Dismixin  to  the  aforesaid  Plaintiff's,  touching  the  Tenements  afore^ 
saidfpsttin  View,  and  in  the  Plaint  afoyesaid  specified.    And  rf 
this,  tac.    And  the  three  otherspleaded  the  same  Plea  by  Attorney,  p^  the  FMn- 
And  the  Plaintiffs,  as  to  the  Flea,  pleaded  in  Abatement  of  the  tIC 
Plaint,  demurred  in  Law :  and  as  to  the  other  Pl^  they  prayed 
die  Amnt.    And  whedier  the  Writ  should  abate,  inasmuch  aa  it 
was  either  always  Use  or  not,  a  Day  was  given  for  it  to  be  aigued^ 
and  it  was  argued  and  debated  at  Guildludl,  die  last  Saturday  of 
HiUary  Term,  in  the  seventh  Year  of  the  R^u  of  Kbg  Edward 
the  Sizthy  where  it  was  argued  for  the  Plaintiffs  bv  their  ConnssI, 
that  Assizes  of  fresh  Force  pursue  the  Nature  of  Asstses  at  Com* 
moo  La,w,  so  that  the  Aigoment  in  the  one  is  the  Aigument  of  the 
odier.     And  Asdzes  are  Ae  most  speedy  *  Suits  in  the  Law,  for  the  •8ccAats75. 
Jui;  shaO,  by  die  Wordi  of  die  Writ,  have  die  View  befaie  dieir  (*) 

j«  Appearance, 


B9a  -  -Abqo  7  Edw.  0. 

^  Bro.  Voncher,  Appearance,  and  akhougb  Warranties  are  favoured  in  Law,  ^  yet 

1^6  b^^w^  ^  '^  Assize  a  Mao  shall  not  vouch  any  one,  unless  he  be  present, 

F.  N.B.irs/e.  <>od  this  is  for  the  Plaintiffs  Expedition:  ^  and  a  Protection  will 

1  Finch,  292.  not  defend  the  Party  against  an  Assize,  but  Assizes  are  excepted  by 
^l^u'  7«  x*^'  '^®  Words  of  Protections,  which  Cases  prove  how  much  Assizes 
pi.  s.  2 10*91.411.  ^i*®  ^^^^''^  io  the  Law.  And  all  Things  and  Pleas,  which  are 
a  Co.  50,  a.  diblory  or  in  Abatement  of  Assizes,  are  esteemed  odious,  and 
Ab^^t't*V^"'h  ^"^f"^^"*  •"^'*  Exceptions  as  will  abate  other  Writs,  will  not  abate 
Q.  pi.  14.         '  Assizes,  if  so  be  there  is  a  Disseizor  and  Tenant,  for  th;it  is  the 

*  P.  21  H.  6. 42.  Substance  of  the  Suit,  and  Pleas  or  Exceptions,  which  don^t  dis- 
pK  18.  Bro.  Pro-  ,|>fove  that,  are  of  little  Force  in  Assizes,  although  in  other  Suits 
53.  H.'  [*90]  they  are  *  available.  And  therefore  Misnomer  of  one  of  the  De- 
39  H.  6, 39.  fendants  shall  not  abate  .tlie  Assize,  if  there  is  another  Disseizor 

LiS?  131  *  ^^*    ^"^  '^®°*^^>  **"  *^  ^  adjudged  in  many  Places  in  the  Book  of 

2  Inst  4ii!  jissizes,  and  yet  the  Writ  was  always  false.  *  And  so  in  Assize, 
Kelw.  135,  b.  'if  the  Tenant  pleads  Joint-tenancy  of  Parcel  with  a  Stranger 
2  Rol.  Abr.  325.  ^ot  named,  although  the  Plaintiff  confess  it,  yet  it  shall  not  abate 
M4A88.pl.  8.  ^^  Assize,  except  for  that  Part  only,  but  for  the  rest  the  Writ 
Fiti.  Brief,  273.  ^aud  Plaint  shall  stand  in  Force,  as  it  is  adjudged  in  divers 
753.  Bro.  Assiie,  pjaces  in  the  Book  of  Assizes,  and  yet  there  the  Plaint  was 
teDancy,  59.  always  false.  And  the  Writ,  although  it  is  general,  shall  be  in- 
19  Ass.  pi.  14.  tended  to  be  brought  of  all  that  is  contained  in  the  Plaint,  and 
B*^  ^"i*  Aft?"  *^  *®  whole  shall  be  intended  false  ab  initio;  but  if  there  is  a 
222.*  Confession,'  DiMeizor  and  Tenant  for  any  Part,  then  that  is  sufficient,  and  the 

.  25.  Joint-  Law  requires  no  other  Truth  in  the  Writ  or  Plaint.    And  to  say, 

JmTISs^*  Lti       ^*  ^"®  named  in  the  Writ  was  dead  before  the  Writ  purchased,  or 

3n>.  AtMse  ifa>  ^  ^Jf  ^^^  there  never  was  such  an  one  in  in  renmi  naturi,  is  all 

22AM.pl.  6.        one,  and  of  the  same  Effect,  for  in  both  Cases  the  Writ  was  always 

teSiw '^sg^***"^  fclse;  and  in  the  first  Case,  viz.  that  one  named  in  the  Writ  of 

^'    *         Assize  was  dead  before  the  Writ  purchased,  it  is  adjudged  no  Plea 

in  Abatement  of  the  Writ,  but  if  there  is  another  Disseizor  and 

"  Tenant,  die  Writ  shall  be  good  against  them.    And  to  prove  that 

'  die  Law  is  so  in  that  Case,  these  Books  were  cited  to  Ixe  adjudged 

fcFite. Brief. 255.  in  Point,   vizm  Jss.  pl.*14,  03  Jss.  p\.^lO.   ^  Ass.  pi.  62. 

tu^rfiu      ^-<'«.^P<-6«.e^*7<X    Andalsolhat  in  the  saidCaseof  12^5s. 

«  Bro!BriVf.2'85.  p'*  1^#  OUT  principal  Case  is  adjudged,  viz.  ne  unques  tiel  in  rerum 

Theol.  Dig.  lib.  "  naiuri  is  no  Plea  in  Abatement  of  the  Writ,  if  there  be  another 

*  Bro!  Brief.  301.  ^^^^^^^r  and  Tenant.     So  that  the  Case  of  one  dead  before  the 
«Oro.Atstse,  305V  Writ  purchased,  and  our  principal  Case  are  both  adjudged  in  the 

said  Plea.    Also  a  Case  m  T.  44  Ed.  3. 18.  Fitz.  Brief  578.  was 
*  cited,  which  Case,  itnras  said,  is  abridged  by  Fitzherbert  more 
fiilly  for  the  Purpose  here,  than  the  Book  at  large  in  Print  is.    And 
it  was  likewise  said,  that  the  Action,  which  n^ght  be  most  fitly  re- 
.  lembled  to  an  Assize,  is  a  Quare  Impedit,  which  in  respect  of  the 
Danger  of  Lapse  may  well  be  compared  to  an  Assize  for  the  Ex- 
'  Bro.  Brief,  lis.  pedition  of  it.    And  it  was  alledeed,  that  it  appears  in  '  ili.  7  H»  4. 
tSmJ^SP*^ r'b^  34.  pi.  23,  that  the  Prior  of  nalton  brought  a  Quare  Immdit 
lUcK^.  rfj  4.    ' '  *8^^  ^  Bishop  of  Carliel,  and  many  others,  where  it  was  plead- 
ed m  AbaCement  of  the  Writ,  that  one  of  the  Defendants  was  dead 
-  the  Day  of  the  Writ  purchased,  and  he  demanded  Judgment  of 
'  the  Writ  lor  all;  et  nan  allocatur  \  which  Case  may  be  resembled 
'>to  an  Assiae  cau9&  qua  supra.    And  so  the  Writ  in  the  principal 
Case  fhall  be  good^    And  it  was  laid  that  our  Caie  cannot  be  re- 
sembled 


Assize  of  fresh  Force  brought  in  Londoli«.  '    - 

•onbied  to  a  Writ  of  Trespass,  for  that  in  die  ukt  Cue>«f 
i9  Ai8.  pi.  02.  it  is  adjudged,  >  that  in  Trespass,  if  one  of  the*  Den  ^  §,  p^  loMod. 
feodants  was  dead  before  the  Writ  purchased^  the  Writ  shoiaid  S5i. 
abate :  and  so  is  it  touched  by  the  Way  in  many  other  Books  and 
Cases  since  that  Time.     But  yet  it  was  said,  that  in  the  Case  of 
Robert  Passelow^  in  ^  M.  47  Ed.  3.  18.  pi.  35.  and  in  the  Case  of  kpits.  Brief.  6<«. 
Michel  and  Gilbert ,  in  ^  T.  44  Ed.  3.  18.  pi.  10.  the  contrary  was  Bro.  so.  Tret- 
adjudged,  viz.  in  the  first  Case,  that  in  Trespass  the  Writ  shall  not  Ppj^^fi^.  5^0^ 
atwte,  where  one  named  in  the  Writ  was  dead  ihe  Day  of  the  Writ  Bro.ru. 
purchased ;  and  in  the  other  Case  it  was  adjudged,  diat  the  Writ 
shall  not  abate,  uiiere  it  was  pleaded  that  one  named  in  the  Writ 
^  was  not  tit  rerum  naturi  the  Day  of  the  Writ  purchased,  for  that  k  Cmfrw,  agreed, 
he  was  (i^ead  before ;  and  it  was  said  that  there  are  more  Books  ad-  H.  5  H.  8.  Kelw. 
judged  this  Way  than  the  other.     But  it  was  argued,  that  although  ^^>  ^*  El*  ^*  . 
the  Writ  of  Trespass  should  abate  in  such  Case,  yet  it  might  not  n.^p.rl^'t!  ' 
be  resembled  to  the  principal  Case.     For  the  Law  favours  the 
Assm^  and  the  Expedition  in  it,  more  than  in  Trespass :  And  also 
in  Trespass,  the  Person  is  the  chief  and  original  Cause  of  the  Ac- 
tion, and  the  Plaintiff  shall  punish  the  Person  of  the  Defendant  in 
Trespass,  and  then  if  any  of  the  Defendants  be  dead  before  the 
Writ  purchased,  it  stands  with  some  Reason  to  abate  the  Writ: 
but  in  the  principal  Case  the  Land  is  the  chief  and  original  Cause 
of  the  Action,  and  then  if  the  Land  and  the  £state  remains,  and 
there  is  a  Disseizor  and  Tenant,  it  is  sufficient  for  the  Plaintiff, 
And  therefore  for  these  Causes  it  was  prayed  for  the  Plaintifis, 
that  the  Writ  might  stand,  and  that  this  Plea  might  not  be  en- 
quired, and  that  the  Assize  might  be  taken  upon  the  Plea  of  nul 
tort,  6fc. 

On  the  contrary  it  was  argued  for  the  Defendants,  that  the  Plaint  E  tmiirm,  for  the 
ought  to  abate  because  this  Assize  of  fresh  Force  shall  pursue  the  I>«^>><^^* 
Order  and  Pleading  of  Assizes  at  Common  Law.    And  in  Assiaes 
at  the  Common  Law,  the  Plea  pleaded  here  shall  abate  the  Writ,  be* 
cause  it  proves  that  it  was  not  well  purchased.  '^And  it  was  alledged,  *  M.  tr  H.  8. 96. 
that  it  is  holden  in  27  H.  8.  in  a  Quare  Impedit,  that  if  it  be  P|-  9-  ^^^  ^"«^* 
pleaded  for  one  of  the  Defendants  that  there  b  $ml  tiel  in  rerum 
matura  as  one  named  in  the  Writ,  this  shall  go  in  Abatement  of  the 
whole  Writ,  otherwise  in  case  of  ■  Misnomer  of  one.     And  so  shdl  "See  a  Co.  159, b. 
it  be  in  an  Assize,  which  has  been  resembled  to  a  Qmre  Impe^t.  ^^^"^^  ^^^*  ***•  ** 
And  it  was  said,  that  the  common  Opinion  amongst  Men  learned 
in  the  Law  has  always  been,  that  dead  before  the  Writ  purduued,*^ 
or,  Mul  tiel  in  rerum  natura,  shall  abate  the  Writ  against  all,  in  Ac* 
tions  as  well  several  as  joint,  and  in  all  Actions  in  gmieraL-    And  so 
it  was  prayed  that  the  Plaint  here  might  abate.     And  hereupon  the 
Court  would  be  advised :  and  they  t^ove  Day  further.     And  in  the 
ipean  Time  Souihcoie,  of  the  Middle  Temple,  one  of  the  Deputies 
of  the  Sheriff  of  Loudon,  and  Judge  in  the  Cause,  consulted  with 
divers  of  the  Justices,  ^nd  prayed  their  Advice  in  the  Case,  aad  all 
ihe  Cases  before  alledged  by  tlic  Counsel  were  written  in  «  i^iper, 
wdA  delivered  to  Hakfi,  one  of  the  Justices  of  theConunon  Beoch, 
and  he  perused  all  the  Books  where  the  Cases  were  alledged,  mikl 
lead  the  Books  cited,  and  found  them  according  as  tbey  were  cited, 
«dd  efterwards  said  to  Southcote,  that  no  Man,  learned  in  the  Law, 
-could  stew  any  Book  adjudged  GODtrarj  to  tli9  Books  ciled.    And 
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iMcatte  'thtiife  wttvterettiaiqr  BookB  the  one  Vf^y,  and'«OM.?tbe 
9lkHf.  Wey^  kft  adtiBedliini  to  follow  the  Judgments  .before  giym. 
Ami.  ibis.faealfo.  Md  to'mepi^Belf.  And  at  anolher  JDik3r.»ftlAw> 
waivlft  M  thr  GvtVdidi  eforemd,  the  Court  Mid^  ^e  take  the  Ltw 
ho  be*  that  the  Plea  doe*  not  go  in  Abatemeot  of  the  Plaint  agaiiiit 
aift^  bul  only,  against  the  aaid  Agnet^  Wherefore  vim  auard  thir 
Pkrintgood  against  the  otfaersy  and  also  do  award  the  Assize* 
'  •"  Afterwarcb  the  Plaintii&  Couosel,  liaviog  well  considered  the 
Mattery  perceived  that  the  Case  vi*as*  argued  prenaturely,  add  befiwe 
the  proper  Time  ;  for  the  Assize  ought  to  have  enquired  the  whole 
Matter,'  and  if  they  had  found  the  Kxception,  viz.  that  there  was  no 
ftach 'Person  in  rtrum  natur&y  as  the  Defendants  had  alkdged,  and 
had  olso  fbunda  Disseizor  and  Tenant,  then  the  Matter  ougbttoxsome 
in  questioik,  and  that  would  have  been  the  proper  Time  to  dbpuCe 
the;' Point  of  Law  arising  thereupon,  and  not  before.  For  tbe 
Pka  pleaded,  ut  supra,  was  not  answerable ;  for  if  a  Man  fileacb 
in  Assize  in  Abatement  of  the  \Vrit,  Joint-tenancy  on  the  Pert  of 
the  Plaintiff,  or  Joint- tenancy  without  Deed  on  the  Part  of  4e 
Tenant,  or  pleads  tliat  the  Tenements  are  lu  anolher  Town,  or  .tfm| 
the  Plaintiff  or  Tenant  is  mis-named,  or  tbe  like  Pleas,  and  pleads 
over,  via«  et  st  trove  m  soii,  nul  tort^  Sfc.  as  he  ought  to  do  in  sneb 
Cfliea,  the  Plaintiff  shall  not  reply  to  tbe  Pleas  in  Abatement  of 
the  Wril».  nor  are  they  answerable :  for  when  tlic  Defendant  pleads 
in  Ahatonent  of.  the  \Vrit|  and  pleads  over,  et  $i  trove  ne  soit,  nut 
lOfifbia  Conduskni.is,  et  de  koe  ponit  $e  mper  Jssizamf  ;aod  the 
Entey shall  be,. el  Querens  similiter*  And  so  the  Plainti^'  shall 
tilf  nothing  else  but  mmtliter,  and  shall  not  f  answer  specially 
to  the  Plea  pleaded  before  mi/ lor/.  But  if  tlie  Tenant  in  Assize 
pleaib  JmnMennncy  by  Deed  with  a  Stranger,  there  tbe  Demand* 
asiionglitt^anaiverit:  for  there  he  that  pleads  the  Joint-tenancy 
ahdl  not  plead  over  to  tbe  Assize,  bttt  shall  stay  upon  that  only,  and 
shall  pmy  Prooesa  upon  the  Statute,  and  tfaei-efore  the  Plea  is  an* 
swenihle;  but  in  the  other  Cases,  the  Plaintiff  shall  not  answer  to 
the  Mntfer  pleaded  in  Abatement  of  tbe  Writ;  neither  shall  he.  iu 
nor  Case,  and  then  if  it  is  not  answerable,  by  the  same  Reason  the 
Fhdntifb  might  not  denmr  upon  it,  for  a  Man  may  not  demur  upon 
tet  wUch  docs  not  require  an  Answer.  And  tlierefore  tbe  Matter 
onj^t  to  be^enqtiired  by  the  Assize,  as  it  was  done  in  the  said  Casee 
of.  £3^11;  pi.  JO,  and  S6;^sf.  pi.  Q3.  For  which  Reaaesv  Jthe 
Gonoad  for.  tbe  Pbuntiff^  takii^  tlie  haw  to  be  as  is  said  before^ 
pHsyedrtberCoocCihati  \s4ien  the  Assize  W4s  sworn,  they  might.fi|[|i 
fiiyiire  of  tho-Mbittef  pleaded  in  Abatenient  of  tbe  Plaint^wVif 
lbere'e«er''wasLiiny  eiieh  ^gtfe$  in  rerum  naturi.  And  tbe  Court, 
nljthe  Brmi  «r.the  Plnintiffsir  cliiurged  the  Assize  to  ^muiiie  of 
tUsAddt  WW  ii^and^ftlurt  there  never  was  any  such  AgneSf  Wafi^  of 
Ihio  miA  Kal^ FoxlAf  An  rerum  natura,  as  the  Defendants  bacl^l. 
Uifitdk  And.fnrtber  th^.  found,  that  some  of  the  Defendants  wly 
MNBieed  the  PUotifi.^  Pait  of  tbe  Tenements,  and  shewed  tbp 
'CertiiinlgrllMreof^  m«1  oC  this. they  ec^uitted  tbe  restof.^  ]>»* 
teclsnie  t  AndHnlbersdisseis^  th^  Pbuqtiffs  of  another  ^^,  and 
of  iImI  tbegr  Q|uttl«d  tbn  tmX  of  the  Defendiints,  and  jo  of  a  tbiid 
inndof  a  founb  Part,  emd  thus  ihey.fpund  i^m  omnlpl^fnim  M 
^onr  sovefld^TinmtJind  bjF  the  Defondimts  .a^venJly^  nmlvnWfHd 
aevetnl Dansi^gei!^  nuk  for  eieijr XHsrazinii Penny  afauu^  al|. das 

om 
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HiMkitM  4rf  each  Part,  ud  £6 1  Ids^Sdi : fdntU  Gm$  dsf  fiatt 
tifCiifly>«g[ain8»  al(  together,  and  tint  was  <lone«t  tbe  Rtcjiieslr  ofidio 
Mfet^Comweiy  to  avoid  the  Danger  ofairAttatnt^  if'tkeicmA 
Ifeid^notfotiiid  &  Dkseizin  by«ll  iokitlj.  Wbef^ra^upoU  ihb  -Ver*  Jadgaeot. 
<iM%'4MP  the  tliird  Saturday  kt  Lsnt^  in  tlie  feiwtM  Year;  of  tbt 
Rdgif  ef  King  Edward  the  SiatA,  the  Court  vwarded  diat  the 
Plainttflfi^ahoHld  recover  Seizin  of  the  Land,  and  thdr  ee«eraM)a»i 
■nagea,  #1  the  Verdict  assessed  them^  and  the  Costs  of  Stiitt^tttirely  /.' '  ; 
ngaiMttbem  aitogether,  and  QS$:Sdi  bewdes.  Cor  the  Costifciy^ 

ersaaed  by  the  Ccwrt.  *•  ::    •  •s^ 

■    . }f    ■  '  '' 

"In  the  same  Court  another  Assiie  of  fresh  Force  was  biocq^  P«acl  r.ilfMri 
hj  Tb&mta  P^tHl^  Parson  of  the  Church  of  Hwiey^ame  in  Loin  ^' 
dtm^'  against  Thomas  Moor  and  die  Corporation  of  ^trctn  of 
ij^ndon^  upon  a  Disseizin  done  to  the  Plaintiff,  of  a  CMhn*  under 
dM  ^anier  Church ;  and  ilfoor  appeared  in  proper  Person,  and  the  One  may  not  ap- 
GbljKmtien  by  Bailiff,  ond  his  Warrant  was  demanded,  and  be  I^^J-?;^^  ^^^ 
hM  ^no  Warrant ;    and  the  Assize  vras  prayed  against  the  Cor*  Corporatioo  * 
poriition,  because  by  Law  they  cannot  appear  by  Bailiff  without  without  War. 
■ii  bavmg  a  Warrant  in  Writing,  so  that  upon  the  Matter  dwy  ?^*"^'*^^» 
bad  made  Default.    And  die  other  PaitjF  said,  diat  it  should  be  Vidtlp.^Wi^ 
done  in  this  Writ  as  in  Assizes  at  Common  Lbms  ;  .and  die  Writ  4fS. 
of  Assist  saith,  Put  btf  Sureties  and  Safe  Pled^$^ike  afbresaii 
(Defendant)  or  his  Jiailfff]  if  he  cannot  ine  fouHd;^ei  wid  ivo-the 
Writ  warrants  the  Appearance  of  the  Bailiff..   And  .to  prove  Aat 
ii^Bailiff  nny  be  to  a  Corporation  wilhoat 'Deed, .^the>  Caw  of 
iVespass  brought  by  the  Dean -and  Chapter  of  P«tfra,:.>in  ^M  ^T.isKr. 
/A  7;  was  cited.     Against  which  on  ibe  .lotlier  Side  wastcited  <6'a*.Bro.Cor- 
dke  case  in  '4 /f.  7.  of  Debt  brought  by  dievD«wi  frfl£bni^  If^i^^d; 
And  also  on  this  Side  it  was  said,  tbat  akhougb'thoNWrit  speaks^  fiiits,  iis.  Tres. 
vttBaU'rcum  smm,  as  is  sbeun  before,  yet^tfairshidl.te  intendcli  f^'^* 
sudi  a  Bailiff  as  the  Law  allows,  ^fz.  if  the  Oefasdant  is  a  nU  Bnl.  Con^ 
tirr^l  Body,  then  his  Bailiff  without  l>ted,  and.  if  ■!  BiMkiaorH  tioiii47. 
porate,  then  their  Bailiff  bv  Deed.    AiUd  itwas^sali^  Stdtbduf^  *  Vin.  Abr.tlt. 
tt^  Law  was  that  one  might  justify  in  IWspass  asvAuliff  to/«  5^!£**^^^ 
Gtfi^poraiion  withont  Deed^  yet  it  is  not  iike.^  a  Bailiff  in^^AwnMit 
fbiF  there  he  shall  plead  touching  die  Right 'of  the  JFrtehold^  smI 
Aef^pfore  he  is  in  a  higher  Degree  than  a  BaiKff>itf 'ajMondr;  inba 
fibeatik?  Protits,  and  who  justifies  in  sndi  abasdCapaoitjr.  i"  And 
if*lMurMid,  that  a  Bailiff  of  a  MatHaf  shall  not  have  an-'Actooo*^ 
BlA>t  Cm*  his  Salary,  without  Deed,  minst  atiy  OoipDraaioiil;.  And 
fte^  had  spoke  to  the  Matter  divers  Days,  and  dnermanb  iMmlmt 
tijf%nA  Sauihcote,  Deputies  of  the  Sheriffs  of sLanrfoif^^aii* Judge! 
h  tbe<MnMe,  enquired  the  Opinion  tt  die  Lottt JWe/tfaev^  add  of 
8oiikder$,Sitjeantf  end  of  R.  Brook^  S^ijeant,  iltcev&r.oCtijafk^ 
Jhf^"i&\  t^f  whom  agreed  in  Opyiioo  that  die  Bailfi'  ini^twt  af^ 
1^  lnMiottt  Wanrant.  Wherefole  the  said  diird  Stfltiiwly  ht  liiiak 
MGMH'vaid,  we  have  consulted  »Mth  aemla  of  lUe  Jiidgei^^'SMr 
wMh  «ei'erat  learned  m  the  Law,  and  it  seeaas  tn^tfaain'tfitd  to^iJb>, 
iiB6,' dial  tbe  Corponitite  cannot  appear  by  fiattiff  widioiM^WU 
ittrt'  hi  Writing.     Wherefore  we  award  that  their  AnptahMMM  'bd 
E6MM  Ibr  bone,  becanse  die  BaiKff  bad  ^lot  any'\V4imtit.?^AlNl    s^%^^^.,^  . 
itm^Mk  ^the  CorperathM-  appeared  by  Attorney,  ^aiid  ibeyMil 
mo&f  jIMSM  to  die  Assize.    And  this  Matter  dep«AdiM  ))f^ditera 

Continuances 


Ola  THnity  Term.  8  &  3  Philip  and  Mary. 

Contiiluances  until  a  certain  Day,  at  which  the  said  Moor  (rebcia 

verificatione  wa)  pleaded  in  Abatement  of  the  Assize,  that  the 

r  #Q2 1         PliuntiiF  had  entered  mto  the  said  Celkr  *  after  the  last  Continu* 

ance,  and  thereof  was  seized  in  Fee  in  Right  of  his  Church.   And 

the  Plaintiff  i  contra.     And  upon  this  the  Jury  gave  a  special 

Verdict,  that  is,  they  found  the  Matter  at  large,  and  prayed  the 

Discretion  of  the  Justices.     And  because  the  Verdict  was  not  full 

aVideF.N.B.     and  perfect,  the  Plaintiff  sued  a  'Certificate  of  Assize  to  make 

181,  b.  2  Inst.       the  Jurors  come  again  to  be  piore  fully  examined :    who  came 

415.  1  Fincb,        again,  and  made  their  Verdict  more  certain^     And  the  Effect  of 

both  their  Verdicts  was,  that  the  Plaintiff  h^d  d  Suhpana  delivered 
tb  him  to  be  examined  upon  certain  Interrogatories  concerning  the 
Title  of  the  Cellar,  and  after  the  last  Continuance  the  said  Moor 
desired  him  to  dine  with  him  at  his  House  in  Honey'lantj   and 
beii^  there  with  Anthony  Skinner^  Examiner,  he  was  required  by 
the  said  Thomas  Moor  to  go  into  the  said  Cellar  to  see  the  An- 
tiquity of  the  same.     At  whose  Kequest  the  Plaintiff  and  the  said 
Examiner  went  into  the  Cellar,  and  the  Wife  of  the  said  Moor 
brought  them  two  Candles  to  shew  them  the  said  Cellar.    And 
when  diey  had  seen  it,  they  came  up  and  went  out  of  it.     And 
afterwards  the  said  Examiner  examined  the  said  Plaintiff  in  the 
■      House  of  the  said  Afoor  upon  the  Interrogatpries.     And  hereupon 
the  Assize  pray  the  Discretion  of  the  J  ustices,  whether  the  said 
Entry  be  such  an  Entry,  as  that  the  Plaintiff  shall  be  thiereby  seized 
of  the  san^e  Cellar  in  Fee  in  Right  of  (lis  Church,  as  the  said 
Moor  by  his  Plea  hath  supposed.     And  they  found  the  Seizin  and 
Disseizin  by  Moor,  and  that  the  Corporation  did  not  disseize  the 
Plaintiff,  and  upon  this  Verdict  the  Plaintiff  prayed  his  Judgment. 
And  tHO  QuesUons  were  ipoved  upon  this  Verdict,  which  hunt; 
long  in  Abate,    'the  first  was,  inasnmch  as  the  issue  was  joined 
'  apon  a  cert^n  Point,  viz.   upon  the  Entry,  whether  the  Jurors 
might  give  a' special  Verdict  finding  the  Matter  at  large,  or  if  tlicy 
ought  to  have  given  a  precise  Verdict,  viz.  that  he  entered,  or  that 
kT.9H.7. 4,b.    he  did  not  enter.    ^  For  it  was  said  that  the  Jurors  may  not  give  a 
Per  Brkm.  Bro.     Verdict  at  large,  except  in  A«size,  and  a  Writ  of  Trespass,  or  such 
Terdi^t,  56^^  b.    ^^^>  >ivhere  tl^  general  Issue  is  pleaded.     The  other  Question  was, 
PerFahfax.  Bro.  if  the  Matter  found  be  in  Law  such  an  Entry  as  shall  abate  the 
ibid. 83.  Dy.118,  ^nt,  or Hot.     And  these  Matters  were  debated  in  Guildhall  di- 
BendL  sVfpl.  69.  ^^  Times,  and  hiing  until  Trinity  Term,  in  the  second  and  third 

Years  of  the  Kei^n  of  King  Philip  and  Queen  Mary,  and  then  it 
was  alao  debated.  And  it  was  said  on  Bdialf  of  the  Plaintiff,  that 
the  Statute  of  Westminster  2.  cap.  SO,  which -ordains,  that  the  Jus- 
tices amgnfd  to  take  Assizei  snail  not  compel  the  Jurors  to  say 
precisely  whether  it  be  a  Disseizin  or  not,  so  that  they  do  sh^^w  the 
Truth' of  the  Pact,  and  require  Aid  of  the  Justices,  shall  be  ex- 
^nded  by  E<][uity  to  other  leases  besides  Assizes,  for  there  is  as 
great  Doubt  in  otiier  Verdicts,  as  there  is  in  Assizes :  and  the  Sta- 
tute was  made  to  relieire  the  Ignorance  of  Jurors,  and.  therefore 
The  Jary  may       there  is  the  same  Reason  in  other  Cases  as  in  Assizes.     And  -for 

irive  a  special  this'Cause  thcy  may  give  a  special  Verdict,  and  find  the  Matter 
Verdict  apon  any 

Ittue,  as  well  genefal  ^a  special,  and  in  other  Acticms  as  well  ta  in  Assize  or  Tre^pasfl,  so  that  the 
MatUT  found  at  larjs^,  be  pertinent  to  the  Point  in^sHe,  S.  P.  Co.  L.itt.  ?f7,  b.  9  Co.  l!f,  bJ  s  Inst. 
4«5.  &Ioor,  858.  Hob.  St7.  P.  96  Elii.  cited  1  And.  ST.  3  Leon.  %36.  Per  iliidrrs9ji,'C.  J.  S.  P.  C 
164,  c.  165,  a.  And  so  is  the  Law  noif  setUed|  aotwithstaodiiig  tome  ancient  Opiaions  C^vp^  !>•}  to 
Xhe  contrary. 

at 


Assise  of  fresh  Force  brought  in  Iionflpn.  9^ 

at  laige  in  tny  Issue  in  the  Word,  so  that  the  Matter  .foun4^s(t 
large  does  but  tend  to  the  Issue  joined,  and  contain  itifi  certain 
Tnah  thereof.  '  And  hereupon  th^  Case  in  41  Ed.  3.  yl^B  allegei^  •  P.  4i  Ed.  s. 
where,  in  a  Writ  of  Account  for  «£lO,  the  De^ndant  teversed  ibg^  lo.  pi.  5  Fiti. 
Receipt,  aiid  the  Jurors  gave  a  Verdict  at  large,  viZf,  that  tbe  Br^V^^  84. 
Pkintiif  delivered  the  Mone^  to  the  Defendant,  upon  Condition 
that  if  the  Defendant  made  hun  an  Assurance  of  certain  L^^  hfi 
should  have  the  ,£lO,  and  if  he  did  not  maife  biu)  an  AssuranoB 
at  such  a  Day,  that  he  should  re-deliver  the  Money  to  the  Plaintip*,  « 
and  they  said  he  did  not  make  him  an  Assurance  of  the  Land  ^i 
the  Day,  Sfc.  and  forasmuch  as,  upon  this  Matter  found  at  tErge,. 
the  Law  saith  that  the  Defendant  is  accountable,  he  was  adjudged 
to  account.  Ex  quo  a  ]Man  may  see,  that  a  special  Verdict  find* 
ing  Matter  amounting  to  the  Poii^t  in  Issue  is  good^  and  that 
Judgment  shall  be  given  upon  it.  ^  And  the  Case  in  26  H.  8.  '  1*.  S6H.  %> 
was  alleged,  where  two  as  Church- wardens  brought  an  Actiog,  ^P^*^ 
and  the  Defendant  ^d,  that  the  Day  of  the  Writ  purchased  they 
were  not  Cliurch- wardens,  and  upon  this  they  were  at  Issue,  and 
the  Jury  gave  their  Verdict,  that  the  one  was  VVarden  the  Day,  Sfp. 
and  the  other  not:  And  tliere  it  is  moved,  whether  or  no  this 
Verdict  should  be  received,  inasmuch  as  it  is  not  precisely  found 
whether  they  were  Wardens  or  not,  but  there,  by  the  Rule  of  the 
Court,  the  V^erdict  was  so  received  and  entered,  for  if  die  one  w^s 
i.ot  a  VVarden,  then  tliey  were  not  Wardens,  and  the  Court^  whic|b 
hath  Knowledge  of  the  Law,  piay  so  adjudge  upon  the  Verdict;  so 
that  forasmuch  as  it  amounted  to  a  direct  Proof  of  the  Issue,  tl^ 
Verdict  was  there  held  good.  *  And  the  Case  iq  47  Ed.  S.  w%i  *M.47£ii.& 
alledged,  wherein  a  Pntcipe  quod  reddai  upon  the  Default  of  tl^s  If'-tf**^"  ^*^ 
Tenant  one  came  and  shewed  that  the  Tenant,  who  made  Default,  Bro.66.* 
held  the  T^uements  for  Term  of  life  of  his  Lease,  the  Reversipa 
to  him,  and  prayed  to  be  received,  and  the  Demsqidant  said  that 
the  Tenant  had  a  Fee,  and  upon  this  they  were  at  Issue,  and  it  wm 
found  by  Nm  prias  that  the  Tenant  never  had  any  Tiling  in  1;^ 
J^nd,  and  also  he  who  prayed  to  be  received  never  had  any  'jthiiig 
in  the  Reversion,  and  upon  this  Verdict  foMud  the  Court  were  ad- 
vised that  it  was  receivable,  for  it  was  confessed  both  on  tlie  o|ie 
Part  and  on  the  other,  that  the  Tenant  had  an  CsUte  for  Term  of 
Life,  and  the  Inquest  was  not  charged  concermne  that  which  t/be 
Party  had  confessed,  and  then  when  the  Verdict  tinds  th^t  he  had 
nothing,  it  follows  from  thence  that  he  had  not  a  Fee,  and  so  the 
finding  amounts  to  the  Point  of  the  Issue,  though  it  has  notpre- 
cise  Words.  And  many  other  Cases  were  put  on  this  Point,  from 
which,  it  was  said,  it  appears  that  as  well  in  general,  as  in  special 
Issues,  and  as  well  in  other  Actions  as  in  Assize  or  Trespass,  the 
Jurors  may  give  a  special  Verdict,  finding  the  Matter  at  large  jpier- 
tinent  to  the  Point  in  Issue.     And  so  is  it  here. 

And  as  to  the  other  Point,  it  was  said,  that  this  could  not, be  If  UieTeMuitl. 
adjudged  in  Law  an  Entry ;  for  the  Plaintiff  came  into  the  Cellar  ^  ^"*!^*  "*ii. 
at  the  Request  of  the  Disseizor,  and  to  see  the  Antiquity  of  it,  DemamdanMo 
and  for  no  other  Purpose.    And  the  Disseizor  could  not  punish  go  into  the  House 

^  to  sec  the  Ad. 

tlaaity  of  it,  tbis  is  no  sudi  Entry  ms  shall  eanse  the  Assise  to  abate.  S.  P.  cited  «  Brownl.  tSl. 
1  Unlst.  9.  Pabn.  4S4.  BooUi.  t69.  Wing.  Max.  reg.  tSi.  pL  S8*  S  Paor.  Abr.791.  pL  t.  in  wUii. 
YiikAibr.til.  Aa^ie,}L.^i«,tit.£oti7,£.pl.li.  ,  -  - 
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dMtii0tDbM4tpr  n^  b«%*iiid«ii^  Aeiio0igakitf  \mn^^  If J10  wtre 

wM^  i(:UMM  be  ta  EiffryH^  1«  li«t{  bM  he 

.  «Mt  wtte  Reqtte^  '«f  iIm  Diflienbr,  m'lvliMidM^  heiuw not 
MdiifikMewif  hi  liid  beite  e  Stntt^^,  end  ihe  fptfnt'  far  DlibUMr 
lNfrpo#*  tfuifr  V»  mtke  an^EMry,  ind  lfa»refore  it  iball  Mt  be  kd^ 
Judged  an  Entiy  to  abate  his  Writ.  ^  For  if  the  Disseizor  willoadb 
the  Disseizee  to  come  to  tlie  House  whereof  the  Disseizin  was 
made,  to  his  Daughter's  Wedding,  or  to  dine  with  him,  or  the 
Ii|ey  it  eUn  not  Iw  an  Entiy  into  Ae  Hpiisei  camA  oua  qupra: 
^Aod  the  (pase  in  Loago  5  EdA>  was  aiM^ed,  wheie  Babington 
brought  aii  A'ssize  of  the  Hoi^  of  the  fiett^  and  peu(|ing  the 
Assize/  Bobiffgton  widi  his  Connsel  went'  into  the  Hotusfe  to  tlie 
Jury  when  thenar  had  the  View,  to  shew  Evidence  upon  tfaeVtewy 
and  the  Plaintiff 's .  being  upon  the  Land  in  such  Manner,  and 
chiming  nothing,  was  holden  no  Entry  nor  Possession  in  the 
Plaintiff,  nor  was  the  Writ  abated  by  it,  for  he  did  not  go  'there 
with  an  Intent  to  make  any  Qaim  or  Entry  into  the  Land.  ^  And 
also  the  Case  in  26  Au^jpl.  42.  was  ailedgied,  where  in  an  Amze 
it  was  found  that  the  Piamtiff  was  disseized^  and  afterwards  came 
upon  die  Landi  and  put  his  Foot  on  it,  but  he  took  nothing  of  t^ 
iProfits,  and'the  other  ousted  him,  and  by  Award  he  recovered  hi« 
Damaged  for  the  first  Disseinn,  notwithstanding  lie  was  of  iifll 
Age.  Atid  so  etery  comiifg^npon  the  Land  is  not  an  £ntty«  Bor 
it  was  1^;  tfatft  LiHlHon  in  his  Book  held  the  Law  to  be,  ^  that 
continual  Claim  ought  to  be  made  upon  the  Land,  if  he  dare  come 
there.  And  in  inch  Case  if  he  comes  upon  the  Land,  and  rtakes 
Claim,  and  departs  presently,*  this  shall  not  be  adjudged  9n  Entry 
't6  his  'Disadimtltage:  for  he  shall  have  an  Assize  of  the  first  Dis- 
aaiiin,  and  shali  recover  Dama^  from  the  first  Day  until  the  Day 
*aflbe  Assize.  For  his  Intent  was  to  make  Claim,  and  not  to  take 
any  of  the  Profits,  nor  to  drive  the  Tenant  out,  and  keep  the  Pos* 
aeasioh.  And  so  the  Intent  of  the  coming  upon  the  Land  is  to  be 
•  napected.  And  here  the  Intent  of  the  Plaintiff  was  not  to  make 
av  actual  Entry,  and  to  expel  the  Disseizor,  wherefore  he  <>uglit  to 
have  Judgmtet  upon  this  Verdict. 

Afterwards  Stmthcote  and  Fuller^  Under^heiiffs  and  Judges  in 
die  Court,  held  it  good  to  have  die  Opinions  of  flie  Justices  of  the 
CommM  Bench  in  these  two  Points,  and  therefore  the  Plaintiff 
retained  Dver,  Serjeant,  to  move  it,  who  meived  it  to  the  Justices 
in  tlM^said  IWMlTy  Term,  in  the  Presence  of  the  said  Under-^erifl^. 
And  as  to  thie' first  Point,  (as  it  was  immediately  told  me  by  the 
BaM  Under^heriffs,  and  taainy  others,  for  I  was  not  present  when 
it  wai  moved)  tlie  Court  held  that  the  Jurors  might  give  a  special 
VaNhct,  finditig  the  Matter  at  large.  ^  And  so  they  may  upoff  any 
)sMie,  tf  their  finding  of  the  Mktt^r  at  large  tend  to  the  Point  of 
thelssu^  said  not  else.  And  as  to  the  eUier  Matter,  the  Court 
bald  it  no  Entry  h»  abate  the  Writ.  And  Brook,  Chief  Justice, 
then  said,  (as  it  was '  imme<fiately  reported  toine)  *  that  in  a  For^ 
nUdom  pending  liefi)re  them  tliere,  the  Tenant  had  pleaded  in 
AbBtemeot  6f  dm  Writ,  thai  die  I>emandant  had  entered  ifter  the 

last 


last  ConlHiiatHMrj  rtnl  «|MI  jdiesi^ideipepi|M|i««fd  Allscff^ 

n«*)  w  dot  anf  JiOMfe  4ilnh  llM|r  C49lU  4|»il^JL»w^{»qdb^7ffiftd 
huiGiHDpaaions  lonJk.jlbtsMlirdM  iMifiEMjr'i  rttic^m  Ad AadbdeK. 


rrmnved  Aj^  Record  are  in  HiHary  Term,  iit  //a? 
fifth  >7irf  sixth  Fern  af  the  Heign  tf  KingEtS!^ 
ward 'A^  Sixth.  .        .". 


'^ 


NUe^  (Reader)  TT  appeam  m  the  Records  of  the  Kiog^sBendii-  Where  an  Rn. 

..  -■-  of//i//fliy  r^m.  4&5Jirfw.(>s  J&^,.38.d»»c«^^ 

tlie-auid  Plaintiff  liadviiul  a*ii.epieviii;igaiaa|.UM:^i»kl>Jj|efM 
for  taking  two  Onva  iii  tiie  Comity  of  Jkc/<^,. -in  aPlacn^  ciiliecti  the  Tenure,  as 
Aelicsse.    And  the  said  IValler  Manid  aYowed.   and  IIm  ff«kn'^^"°'«<'yiS4f. 
WdtliamReihotew  bis  Bailiff  confenHHi  tlie  takifig  mL^^Plactf.^oJhed'llhm 
^  And  tlioy  said  that  the  Place  w^reyrAc*  *coiitaiti(K)'  f<IMr  Acm.theTeiiMsiitu 
and  a  half  iu //oifo^iy  and  that .  oiie /o^  G«MUfitc^aft.  iseii^ 
Fee  ofrono  MeMuaf^  and  15  Acres  of  Lancl  i»  //ar/(Mr>.^hei«<rfi j;"^'^  ^,;^*|^^ 
the  foiir  Acre>  and  a  half  were  Pareel,  and  liekS  4b^pt^of -tbiiVrundimentbe  «r 
Pridr  of  Ilortou  aa  <if  his. Manor  ^(JJ^riOH  Iky 'l'kri^f^Vift%^t1^J}f*^ 
of  (if.  and  by  tlio  Kent  of  5  Upoiis,  and  by  SnU  cfk^fmt  ^mZ^'uiiu^  ST 
three  Weeks,  and  by  the  Senice  to  nender^  aaivQl^ifteK4b^.i)AlitbcHawkfora 
of. ettry  Tenant  dying  aeized  tbereef  iiibis^JJeineafiei^o££<|9>^'^^<*>^^or£cra/i^ 
al\er  every  Alienation  made  thereof  in  I'Ve  Simple,  4#-.i|)^ie  Nwttft-JJhaiTblJt^^ 
of  j;fteiief,  and  also  by  the  Service  lo  rcodeo  after*  .the  )>9a(h|^*Tand  not  the  Sei^ 
every  T^iant  of  the  said  Tenants  dying  seized^  tlie  hest^Bef^  -  IbsHf^'!**  ^-  ^-  ^'>n* 
such  Tenant  had  at  the  Time  of  his  ttearii,  foe  wd>  .4^iISa|n«n^,^|;-^^^^^^^^ 
of  a  U^ri«t,.aud  tbejtaUedgedt  Seiain  .Ml  the  ^aid  PfiQf^.WtA^  pii^-  SameDl. 
Hands  of  tbe  wMiioddea:  And  afli^wanls  du^y  .(H^ivfyjsil  "tW*!.^^ 
]klS9>qr ;  by.  the  Diseolation  of  Mqnasteries  rto  Ki^  Jieftm  it^Kclw.st'^^i^H 
Kigbtb»i9^d  fr^m -hiia  to  iifcA«r^T*/tfi  for.ai  Vea«i«  8\ndr4r*W>\F.  N.  B.'io.g.'h! 

Estate  4>f«<lhe^dG<MU^/i  Ml  the  said  four  A<jres  and:n  .hal4  VwiVpiJ^j^W^*  ^^^' 
bei9%4her<«AQf  seized in^Ftei  and  b^ing.||^sessed ;Of .ani*omn|{LQ<a£^ See o/nendl. 
caijJM^lt  ^eerr^f  tl^  Vuo^f  oi S^i\^  tbowbeing  Iris  belt  i^^isj^dieil*t^^i*  <  f^eh.  677. 
AikA  becfw^  .t^e^  fiaid  Sif^  was.d^aioed.tSAUl  eleam^d^Ahe:^,!!^^^^  Y'fcJi^"'^ 
JU(ffirto// Hvott'ed, .sand  the  ^aid  R9d$^Wk')xi^.^\\^%CQfifpf^  y^ 

takiiig  -ofithe  €io«»  i«i. Jbe  >siiid  Placs^. in  whieb,  Ac.  \^  \k»>M^vfiraimood,  Cro. 
&tceiv.andwjthin,bsa  i^'wv  *f-And  tte  P^intiff  .saiflj  ^^^^^^^ilf^i^ 
it  i«  diQ^  ^id  .j^oif</^lie|d  Una  n^d  MetwHMge  and  .1^  A«ur^  of  J^ndf;      '  s^iio  .>'  ^' 
of  the.i^^VjWr,  rj^iof  ?.the  jsai4  JM^iK^r^j^by  J^c^dltv.andn^  Rfl«^u  ^  ^''"^ 

andi^$?lV>fau^.and  SMi^rti  jCowl,  aod  SWic£otAf^flPlM«Wft&lMK      "*''*  '''*'' 

Torui 
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'Form  as  in  the  Avowry  is  alledged.    And  further  saidy  that  within 
the  said  Manor  there  is  soch  a  Custom,  that  if  any  Person  holcb 
any  Lands  orTeoemeuts  by  sereral  Serviees  of  the  said  Manor, 
and  dies  seised  of  the  salne  Lands,  then  the  Lord  of  the  said 
Manor  for  the  Time  being  shall  seiae  the  best  Beast  of  the  said 
Tenant,  so  dytntt  seiaed,  for  a  Heriot,  as  Heriot-custom  for  all 
the  Lands  and  Tenements  so  holden  of  the  same  Lord,  as  of  the 
said  Manm^,  and  the  same  should  have  to  his  own  Use.    And  fur- 
ther said,  that  the  said  John  Woodland  being  seized  of  the  said 
four  Acres  and  a  half,  and  of  divers  other  Lands,  and  being  also 
seized  of  divers  other  Lands  and  Tenements  holden  of  the  said 
Walter,  as  of  the  said  Manor,  thereof  died  seised,  then  being  pos- 
sessed of  the  said  Steer,  and  of  one  other  Ox  then  being  his  best 
Beast,  wherefore  the  Defendants  seized  the  said  other  Ox,  to  the 
Use  of  the  said  Walter,  for  Heriot-custom  due  after  the  Death  of 
the  said  John  Woodland,  for  all  the  Lands  and  Tenements  so 
holden  of  the  said  Manor,  according  to  the  Custom  of  the  said 
Manor,  without  that,  that  the  said  Godden  held  the  Messuage  and 
15  Acres  of  the  said  Prior,  as  6f  the  said  Manor,  by  the  Services 
to  render,  after  the  Death  of  every  Tenant  of  the  said  Tenants  dying 
seized,  the  best  Beast  which  the  same  Tenant  had  at  the  Time  of 
'  his  Death,  to  the  Lord  of  the  said  Manor,  for  and  in  the  Name  of 
a  Heriot,  in  Manner  and  Form  as  in  the  Avowry  was  alledged. 
And  upon  this  Baf  to  the  Avowry  two  Things  were  moved.    The 
first  was,  vrfaether  the  Plaintiff  ought  to  traverse  the  Tenure,  or 
the  Seizin.    The  second  was,  admitting  he  might  traverse  tlie  Te- 
1  Point.        mire,  then  how  the  Traverse  ought  to  be.    As  to  the  first  Pomt, 
For  the  Plaintiff  jt  was  alledged  by  tlie  Counsel  of  the  Plaintiff,   that  he  might 

traverse  the  Tenure  well  enough.  And  therefore,  it  was  said,  there 
is  a  Diversity  in  the  Law  when  to  traverse  the  Tenure,  and  when 
the  Seizin.  For  if  the  Tenant  holds  of  the  Lord  by  Fealty  only , 
and  the  Lord  encroaches  Rent,  there  although  both  make  but  So- 
cage, yet  the  Tjenant  in  Avowry  AM  traverse  the  Tenure,  and 
shall  not  answer  to  the  Seizm,  because  the  Encroachment  is  of  a 
different  Thing  from  what  the  Tenure  is.  So  if  the  Tenant  holds 
by  Fealty  and  a  Hawk,  and  the  Lord  encroaches  a  Horse,  there 
if  the  Lord  afterwards  avows  for  the  Horse,  tlie  Tenant  may  tra- 
verse the  Tenure,  and  make  no  Answer  to  the  Seizin,  because  that 
which  is  encroached  is  another  Thing,  and  of  another  Nature  from 
that  by  which  the  Tenure  is ;  and  therefore  that  which  is.  encroached 
may  not  be  Parcel  of  the  Tenure.  And  so  if  the  Tenant  holds  by 
Socage,  and  the  Lord  encroaches  Knight's  Service,  the  Tenant 
may  traverse  this  in  Avowry.  But  if  the  Tenant  holds  by  Fealty 
and  2s.  Rent,  and  the  Lord  encroaches  4s.  or  if  the  Tenant  holds 
by  one  Horse,  and  the*Lord  encroaches  two  Horses,  or  if  the  Te- 
nant holds  by  Suit  of  Court  once  a-Year,  and  the  Lord  encroaches 
Suit  every  Month,  in  all  these  Cases  the  Tenant  cannot  avoid  this 
in  Avowry.  And  therefore  where  the  Lord  charges  him  in  Avowry 
with  such  Fncroachment,  the  Tenant  ought  to  traverse  the  Seizin, 
if  he  can  do  it  truly,  and  not  the  Tenure,  for  the  Encroachment 
is  of  the  same  Thmg  with  the  Tenure,  and  therefore  he  cannot 
traverse  the  Tenure.  For  true  it  is  that  he  holds  by  the  same 
Tenure,  but  not  by  so  mxnch,  and  the  Quantity  of  the  Thmg  is 

not 
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not  trmviarsable  in  Avowry,  bat  the  Quality  only.  And  to  avoid 
the  Quantity  encrotched,  he  ii  driven  to  a  Writ  of  Ne  injuste  vexeij 
or  contra  formam  feofflamenti.  So  that  if  he  cannot  truly  traverse 
the  Seizin  alledged  in  Avowry  of  such  Quantity,  he  is  of  Necessity 
driven  to  such  Writs.  And  so  the  Nature  or  Quality  of  the  Te- 
nure or  Thing  is  traversable  in  Avowry,  but  not  the  Quantity. 
And  it  was  alledged  that  this  Diversity  appears  in  the  Years  of 
Edward  4.  viz.  in  *  Anno  ?•  and  also  in  the  Case  of  the  Prior  »  h.  7  Ed.  4.  S8* 
*  of  Lantony,  in  Jnno  ^15.  and  also  in  jinno  ^  20.  And  the  said  Fin.  r  *q^  i 
Diversity  was  granted  by  the  Court  now.  S6^n^  96 

Traverse  SS7.        ^  H.  16  Ed.  4. 11.  pi.  11.        «  H.  SO  Ed.  4. 17.  pi.  S.  Bro.  Avowry  104. 

f  But  note  (as  I  apprehend)  this  Encroachment  is  to  be  intended  ^«'«  Beme  by  tbt 
between  very  Lord  ana  Tenant^  for  an  Encroachment  by  the  Donor  fg^p^'ij^  ^ 
vpon  the  Donee  in  Tail,  or  by  the  Lessor  upon  the  Lessee  for  Lifi,  a.  *io  bo.  loa.  a. 
shall  not  hurt  them,  but  in  the  Replevin  they  shall  avoid  it ;  for  Vin.  Abr.  In- 
there  the  Avowant  ought  to  shew  the  Reservation,  which  is  the  ^^^^^^^^  C- 
Commencement  of  the  Tenure,  and  this  only  is  answerable.    And 
note  also  (as  I  apprehend)  after  the  Encroachment,  if  the  very  Te- 
nant  makes  Rescous  to  the  very  Lord,  and  he  brings  Assize,  he 
may  not  make  Title  to  himself  by  Encroachment,     So  that  the 
Senin  of  many  Services  is  only  an  Estoppel  in  Replevin. 

Fuitlier  it  was  moved,  as  to  ilie  Second  Point,  that  althouf^  the         a  Point. 
Tenure  be  traversable  in  Avowry,  yet  the  Traverse  here  taken  in  ForibeDcfeo- 
the  manner  it  is,  was  not  good,     ror  the  Tenure  is  alledged  by  the 
Alrowant  to  be  of  divers  Things,  viz*  by  Fealty,  by  5s.  Rent,  by 
Capons,  by  Suit  of  Court,  by   Relief,   and   by  Heriot,  and   the 
Plaintiff  has  confessed  the  Tenure  of  all  the  Things  but  the  Heriot, 
and  has  traversed  the  Tenure  of  the  Heriot,  which  is  not  good, 
por  die  Tenure  is  alledged  entire,  and  then  to  traverse  absque  hoc 
that  he  holds  by  Heriot  cannot  be.     For  no  Tenure  is  allec^ed  by 
Heriot  only,  but  by  Heriot  and  other  Services  entirely,  which  ought 
fo  be  entirely  traversed,  as  it  is  alledged  in  the  Avowry,  and  not  by 
Parcels.     ^  As  if  an  Action  of  Debt  be  brought  upon  an  Obliga-  ^  i  Sannd.  wr. 
tion,  the  Defendant  saith,  that  it  was  indorsed  upon  Condition  to  Vin.  Abr.  tit. 
stand  to  tlie  Arbitrement  of  J.  S.  who  made  an  Arbitrement  of  a.'pU  7™*"^ 
tliree  lliings  to  be  performed  by  him,  which  he  has  performed,  and 
shews  bow,  and  the  Plaintiff  saith,  that  true  it  is  he  made  an  Ar- 
bitrement of  the  three  Things,  and  also  of  one  other  Thing,  which 
the  Defendant  has  not  performed,  for  the  N on- performance  where- 
of he  brought  hb  Action,  there  if  the  Defendant  saith,  that  he 
made  his  Arbitrement  of  the  three  Things  only,  absque  hoc  that  be 
made  an  Arbitrement  of  the  fourth  Thing,  this  is  no  good  Tra- 
verse, but  he  ought  to  traverse  absque  hoc  that  he  made  an  Arbi- 
trement of  the  four  Things.     For  an  Arbitrement  is  a  Thing  en- 
tire, which  ought  to  be  entirely  traversed,  for  an  Arbitrement  of 
three  Things  is  not  the  same*Arbitrement  as  is  made  of  four  Things, 
but  is  anodier  Arbitrement.     So  in  the  principal  Case  the  Tenure 
is  entire :  aud  the  Tenure  whereof  the  Avowant  speaks  is  not  to  be 
intended,  the  same  Tenure  of  which  the  Plaintiff  speaks;  and  for- 
asmuch as  tlie  Heriot  and  the  other  Services  are  but  one  entire 
Tenure,  he  ought  to  traverse  the  whole  that  is  alledged,  and  not 
one  Part  only.  Aud  it  was  said,  that  the  Traverse  was  accordingly 
90  taken  in  ^  5  //.  7.  in  the  like  Case.  •  P.5  H. 7.f3. 

On 


Ob  the  eontrwj  it  wM  said  by  jf niAoiiy  WW,  |^'«  tliii'''frii. 
TCTSeougfatto  beaiit  is  now  contained  in  th<A;H'eccvd.^'1Folr'''(be 
Defendant  has  allcdg;ed  tbat  (he  Tenure  wait  by  th  1%%^  jini 
die  PlamtifF  hu  confessed  Ae  Tenure  to  be  by  ave  Af  ttieni,  i^d 
then  if  he  ought  to  trtvene,  absque  hoc  that  he  Tiolds "  oynuK 
lliings,  bis  Traverse  would  be  repugnant  to  his  own  Cbnfifcu|on, 
for  l^  such  Traverse  he  would  deny  that,  which  he  had  before 
confessed,  rtz.  that  he  holds  by  the  tive  Things ;  for  inasmuch  ai 
the  five  Things  are  Part  of  the  six  Things,  and  he  has  confessed 
the  Tenure  by  the  fi»e  Things,  and  such  TVaverse  Would  be  a 
Denial  tbncof,  ergo  there  wc^uld  be  a  Renugnann-  in  the  Confer 
sion  and  the  Traverse,  which  tlie  I>aw  wilt  not  suner.  And  .as  the 
Traverse  is  here  taken,  there  is  no  Contrariety :  for  althOHgli  the 
Tenure  be  entire,  yet  it  is  as  well  denied  this  Way  as  tba  other, 
and  the  Matter  appears  as  well  this  Way,  and  is  as  fully  deiuod 
without  Contradiction,  as  it  is  tlie  other  Way  with  Coiitradictip»f 
and  therefore  the  Traverse  as  it  is  here,  is  the  belter  W;iy. 

Upon  this  Matter  the  Justices  were  of  different  OpinToti'l  and 

each  of  them,  at  a  Day  appointed  for  it,  declared  tlnir  Opinions 

openly,  hut  could  not  then  agree,  and  the  Record  of  the  said  Case 

m  5  H.7-  was  searched  and  viewed  by  some  of  the  Justices,  (9hl 

heard),  and  at   hst  Wood  said  to  the  Counsel  for  tKe  other  Party, 

that  die  Justices  had  agreed  that  the  Traverse  ought  lu  be  as  Jrood 

IS. F-eitcdaithc  said,  viz.  'of  the  Hertot  only,  as  above,  for  iKe  Reasqn'.be^rc 

J'tiwOpoion,!  wirtn,  and  tlie  Counsel  for  Uie  Plaintiff  believing   him'  t^V  the 

_^^^      "  "*      Traverse  accordingly,  for  before  "they  had  taken  it  (he  other  SVay. 

But  Bromfey  said  afterwards  that  the  Court  had  not  fp  ^ijftA, 

And  upon  this  die  Parties  were  at  Issue.     And  now,  viz.  m  Tri- 

Trin.  Tena.  r      nity  Term.  7  £d«.  (y.  tbt  Jury  was  chained,  oud  Gvidencfi  wa^ 

Edw.  6.  men  to  diem  on  both  Sides.    And   amongst  other  lliingsthf 

Wli»tli*r  Htrioi-   Defendant  shewed  divers  Court  Rolls,  and  several  of  Uieiii  wer^, 

S^S?  M  wit  u  *"'  ™<=''  particular  Persons  died  seized  of  certain  Lfinds  holden  of 

Heiiot-eiutom.     the  Maiior  of  Horton,  after  whose  Deaths  the  Lord  had  seized  a 

Heriot.     And  the  Counsel  fo^  the  Plaintiff  said,  that  these  Coiift 

Rolls  prove  for  the  Plaintiff,  viz.  that  it  was  a  Ueriot^'ustohi, 

For  there  is  a  Difference  in  Law  between  Heriot-ciutom  and  Heriot' 

service.  For  a  Man  may  seize  Heriol-cusCom,  and  take  it  as  his  pvm 

Chattle,  and  as  that  wherein  be  hath  Properly,  but  Heriot-scrvice 

(  Cmlrm  Cr«  E.     "  Parcel  of  the  Tenure,  and  lies  in  *  render,  so  that  if  the  Tenatit 

3s.pt.  B.r«rW>^.  *■"  not  render  it  to  the  Ix)rd,  he  has  bis  Remedy  for  it,  ashehat)t 

1  Show.  Bt.  per     for  Rent  or  other  Things,  viz.  Distress.  ^  For  he  may  coai'e  to  life 

»\"'*Ai  tit       ^-^^f  ""•*  distrain  whatever  Beast^  he  shall  find  there,  wi^m^y 

Heriot,  E.'pL  4.    P"'  t^em  in  Pound  until  he  be  satisfied  for  the  Heriot^  as  it  ajv- 

pears  in  '  37  Jss.  where  in  Trespass  for  Cattle  taken  aod  carrj^ 

FUi^^AiowV^^      *^^y>  ^^^  Defendant  shewed  that  he  was  Lord,  and  that  two  He;^ 

1T».  b™.  Herioi,  riots  were  due  to  bim,  by  reason  of  ite  Tenure  for  two  DescentsJ 

6.  iRdI.  Abr.       and  because  the  Ileriots  Were  eloigned,  he  took  the  Beasts  fouuci 

5Sllt*HCT"\    "P*""  **1^"''»  holdeoof  him,  for  tlic  Heriot5  eloigned,  asjtwai 

E.  ^.  si  lawful  for  him  to  do,  and  this  was  adjudged  a  good  Answer ;  aiul 

thera  it  is  said,  that  whatever  Ueasis  are  manuring  the  Land  withia 

my  Fee,  I  may  avow  the  taling  for  Heriot,  if  they  be  eloigned. 

By  which  Book  it  appears,  that  for  Heriot-service  the  Lord  may 

and  ou^t  always  to  distrain,  and  for  Heriot-cuttomj  seize.    And 

then 


Woq4I(Vd4  r.  Manteil  and  Redsole  in  B.  R.  06 

theo  the  Court  Rolls,  whick.  ffoxe  s  Seizure  af  a.  Heriot  by  tlie 

Lord,  prove  here  that  it  u  Heriot-cuitom.     And  herftupwi  it  wa» 

■aid  fur  the  Plaintiff  to  the  Jurors,  tliat  they  ought  to  fiiid  for  faiin. — 

And  Cfwmlei/  and  Gerard,  who  .were  of  Counsel  for  the  Defeiid- 

auts,  said  that  «yeU  uiul  true  it  u  the  Lordinay  distrain  for  Heriot- 

neirv ice,  bill  they  said,  the  Lord  mnyalao  seize  Heriot-senice,  mt 

(hat  he  has  two  MeuiH  to  come  at  it.     And  that  the  Law  is  so,  tliat 

die  Ixtrd  may  seize  Heriot-scrvicc,  Ifaey  said,  it  appears  hy  Uie  . 

Itoo\  oV  M-G  Ed.  3.  3(i. pi.  H.  which  Book  they  had  broi^ht  to  ■  Fi».  Htriol,^. 

^'Bai,  apprehending  that  the  other  Party  would  take  the  E»-  Hfri^''G*p\  i 

c^ti^a  ul  supra,  aiid  there  tbe^  sliewefl  the  Case  in  tlie   Book 

opi^bly,     J\nd  tfae  Case  there    is  as    follows:  vk.  In    Iteplevin 

brooghi  ajniu.1t  ^n  Abbot  for  a  (lorse  wrongfully  taken,  the  Ab^ 

bot,«fie\v^  (hut  VV.  tlie  Father  of  the  PUintitF,  M'liuse  Heir  lie  is, 

ht:\A  pertain  'rcneinents  of  )iim  by  certain  Tenure,  Mvi  after  the 

0eaApf  ibeT^isnt  to  have  the  best  Ueast  in  Name  of  a  Huiiat, 

aiM  altedjiud^izin  iii  Wis  Predecessor,  and  because  this  Horse  wa* 

the  best,  Ueast  at  die  Xune  of  bis  Death,  he  took  it  as  his  own 

ItMst  io  Nimje  of  a  Heriot ;  and  the  Plaintiff  ^laid  that  tlie  Pbu:e 

whore  the  taking  was,  is  out  a/'  hit  Fee,  and  there  it  was  said  to 

be  iio  Plea,  because  he  avowed  the  taking  as  for  his  own  Beast. 

^  ^bc  be  ikiay  4vow  the  taking  of  his  ouu  Beast  wherever  he  can  *N.  BmJI.  so. 

fihd'it,  as  weQ  out  of  his  Fee,  asiult;  wherefore  the  Plaintiff  re-  1^  *?- Kelw,  uk- 

niii|ui^ted  his  Plea,  and  traversed  the  Seizin  of  tiie  Heriot ;  Pritt, 

i[C,     And  upon  this  Issue  was  joined.     And  this  they  apprehended 

u;as  a  Pfpof  that  tlie  Lord  ml^t  well  enough  seize  the  best  Beas^ 

for  there  tlie  Abbot  ju^titivd  ijic  taking  of  the  Beast,  and  ()id  not 

avaic^ltt  ad,  which  he  could  not  have  done,  if  be  KluJ  not  a  Pi*i>i 

Erii!ty  ill  it ;  and  there  out  of  fih  Fee  w.9a  no  Plea,  which  wouhf 
kve  bcenagoodPtea  ifht' haduvowad,  audbaduot  ciaimed  the 
Beast  as  hia  own.     And  Brom/fjf  and  Po^faian,  J  ustices,toqk  iho' 
ftaid  (^se'as  a  good  Proof,  thiit  the  Lord  might  seize  Heriot-sei- 
•iicel'  And  Portman  said,  jt  appears  also  b^'  J6  Ed-  3.  that  the  'Fits. Heriot, «. 
I^SiF&  so. — A^d  the  Counsel  for  tlie  Plaintiff  said,  tli^  the  coiiw 
lOon  Chiiuion  amongst  Men  learned  io,  the  Law,  is,  that  be  nay 
not  Htze   Heriot-sei\ iFu,    but    Heriot-custoni  lie  may,    ai)d  fur> 
Hcnbt^aervtce  dixtram.     And  this  Diversity  is  held  good  Idw  in 
"ft  H.  7>  and  in  other  Book  sund  Y«ars  of  Henri/  7.  Bnmttif  said,  'H.  8  11. 7.  in.k 
that  JJiversily  thai  you  put  is  moved  by  the  Way  in  the'  Venn  of  ?''*'.'^Brol''lI*- 
1fe^Vu7.  but  there   is  no  priiicip^  Caseuq^udgcd  upunit.    llien  riirt,'i.Dutrrf*. 
ftel^^iyi  for  the  Plaintiff  luid,  if  there  be  l^fd  audTennut,  44. 
and  the  Tenant  holds  by  a  Capon,  or  an  Egg,  or  lC<f.  Kent,  it  is 
AOCiawfVil  C>r  the  Lord  to  coiifo  to  the  Land,  and  take  llic  Cajiuu 
dtWie  t^g,  or'  llie  1'^.  beuig  in  Arrenr,  allhou^  be  fiod  it  there, 
iHliln^  Reoiidy  Is  oiijy  to  distrain  for  it    And  then  what  Differciici! 
i«' M^e  fi^wmi  a  Capoii  Parcel  of  (he  Tenure,  and  an  Ox  ParcU 
^fStt^vGoace't  Towhicb  it  wasiaid,  there  is  agreatDiflereuee 
ti^tween  ifae  Cases  put,  uud  tlie  principal  Case.     'I'oriii.the.Ca*^,  •tt'bij|;HuL     ' 
prt,  iftheTmaftt  ha*  20  Capons,  or  iV)  Eggs,  or  20s.  of  Wo»e^  ^'"''^i.'^  / 
MpiayJ;i*e,wb«.Capon,  what  Egg,  or  what  12d,  be  pleases  :i}o!  '""' 

Ant'tbeElociionM^iyen  to  the  'fenant  who  shuli  pay  tl^e  Things  (fl^eHctl.M. 
aOtfdie-Lfml  shall  not  have  which  he  pleases.     'But  io  the.'CaJW  Cro.E.3t.j^. 
'  ■     -  Tf  loucluO(ttlwEl<c- 
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of  a  Heriot,  the  Tensnt  shall  not  have  any  Election,  nor  the  Lord 
akto,  for  the  Lord  shall  have  the  best  Beast,  and  such  is  the  Tenure, 
so  that  the  Thing  is  certain,  in  which  Case  it  is  reasonable  that  the 
Lord  should  seize  the  Thing,  llierefore  in  the  one  Case  there  is 
an  Election  given  to  the  Tenant,  and  in  the  other  not,  and  in  the 
one  Case  the  Loid  knows  the  Certainty,  and  in  the  other  not;  and 
so  is  the  Diversity.  And  afterwards  Port  man  recited  tlie  Evidence 
to  the  Jury,  and  said.  You  Jurors,  the  Counsel  for  both  Parties 
^  have  prayed  us  the  Judges  to  tell  you  what  the  Law  is  in  this  Point, 
viz,  whether  the  Lord  may  seize  Heriot-service  or  not.  And  we 
have  advised  together,  and  are  agreed,  and  take  the  Law  to  be, 
f  Rerewitli  ap^ree  that  the  Lord  may  saze  <  Heriot-service  well  enough.     And  there- 

^"kJI^^*  m?''  *^'"®  ^^^  ^^  ^^  ^  **y  '^"'®  ^^  *®  Court.  Quod  nota.  And 
C.  J.  ibidr59o/'  afterwards  the  Jury  found  for  the  Plaintiff  upon  other  Matter  given 
OdUum  V.  Smith,    in  Evidence. 

adjudged  in  error. 

Cro.  C.  t60,  torguendo.  Oouldsb.  191.  pi.  ItS.  per  Oawiy,  Lntwy^l367.  per  3  Jnstices.  1  Show.  81. 
jftr  HoUf  C.  J.  8alk.  356.  per  Cur.  S  Bac.  Abr.  5S.  afainst  the  Opinions  in  thr  old  Bonks,  Temp. 
H.  8.  Bro.  Heriot  6.  in  fine.  B.  N.  C.  i  348.  Dr.  4e  Stnd.  lib.  X.  cap.  9.  Keiw.  8S.  pi.  ft.  per  Frmpkky 
C.  J.  84.  b.  ptr  Idem  N.  Bendl.  30.  pi.  47.  O.  Bendl.  18.  pi.  71 . 


[  ♦  97  ]      ^  A  Report  of  certain  Points,  which  were  ruled  and 

holden  at  the  Sessions  fuld  at  the  Town  of  Salop,  on 
Monday  the  ninth  Day  of  July,  in  the  first  Year  of 
the  Reign  of  our  Sovereign  Lady  Queen  Mary,  and 
continued  all  that  Week  before  Sir  T.  Bromley, 
Knight^  Chief  Justice  of  the  King's  Bench,  Sir  R. 
Towusend,  Knightj  Serjeant  at  Law,  W.Simons, 
Apprentice,  and  the  flueen* s  Attoimey  in  the  Marches 
of  Wales,  and  E.  Plowden,  Utter- Barrister,  of  the 
Mtddte-Temple,  and  others,  being  Justices  of  the 
Peace,  and  Justices  of  Gaol  Delivciy  assigned  in  the 
said  County  ^  Salop,  to  which  Session  was  brought 
the  Gaol  ^  divers  Counties  of  Wales,  to  which  the 
said  County  of  Salop  was  the  next  adjoining  Eng- 
lish County,  in  which  the  iluterCs  Writ  run,  ac- 
cording to  the. Statute  of  26  H.  8.  cap.  6.  and  ac- 
co?'ding  to  the  Act  of  Ordinance  ynade  in  the  Do^ 
minion  q/*  Wales  in  34*  &  35  H.  8. 

Those  who  are  T^IVERS  Persons  of  the  County  of  Montgomery  were  indicted 

S^TS^Murde'r!?*'  ^  for  killing  OUver  ap  David  ap  Hod  Vaugh'an,  tX  Dertw,  in 

mre  Principals,  the  said  County  of  Montgomery,  of  Malice  prepense,  vix.  some  for 

M  well  as  the  giving  the  Wounds  whereof  be  died,  and  G  riffith  ap  David  ap  John 

^yJSarSe'^  and  others  for  that  they  were  preitent,  aiding,  comforting,  and  abet- 

raigned,  slthongh  ting  die  otiiers  to  commit  the  said  Murder.     And  diey,  who  gave 

he  tlMt  did  the  ^^  Wounds  to  the  said  Oliver,  and  killed  him,  had  fled  and  escs^ped, 

JjTuttd.'s.'p!  1  *'  »nd  Gritfith  ap  David  ap  John  and  the  rest  were  brought  to  the 

H.  H.P.'c.4S7.  Bar. 
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Bar.    And  iniietfaer  tbey  diould  be  arraigned  or  no,  \i'as  a  Doubt» 
vnd was  moved  to  the  other  JiMtices  by  Bromley;  for  he  said  to 
them,  that  although  they,  who  were  present  and  abetting,  were 
Principals  as  well  as  tliey,  who  struck  ^e  Man  and  killed  him,  yet 
they  are  Principals  in  the  second  Degree,  viz.  in  respect  that  the 
others,  who  struck  the  said  Oliver  and  killed  him,  are  Principals 
in  the  first  Degree  by  reason  of  the  Act  of  killing  him,  and  these 
others,  who  abetted  them  and  were  present,  are  also  Principals, 
but  that  in  the  second  Dej^ree  only,  and  in  respect  of  the  first  Act ;    - 
for  if  die  ethers  did  not  kill  the  Man,  then  if  the  said  Griffith  and 
the  rest,  who  were  Abettors  and  present,  should  be  now  arraigned, 
and  it  should  happen  that  they  should  be  found  guilty,  and  after- 
wards tlie  others,  who  are  indicted  for  giving  the  Stroke  and  killing 
the  said  Oliver^  should  be  taken  and  arraigned,  and  it  should  hap- 
pen that  they  were  acquitted,  as  it  might  be,  then  I  would  know 
your  Opinions  what  should  be  done.     *  For  if  ^.  is  indicted  for  the  » M.  i  H.  4.  is. 
Rape  of  a  Woman,  and  B.  is  indicted  for  that  he  was  present  and  pl-^o.  Fitz.  Co- 
abetting  ^.  to  do  it,  now  they  are  both  Principals  by  Law,  and  if  "2||;  ^~-  ^^ 
B.  is  arraigned,  and  found  guilty  by  Inquest,  and  afterwards  A.  is 
arraigned,  and  by  another  Inquest  acquitted,  now  Judgment  shall 
not  be  given  against  B.  because  he  could  not  be  guilty  but  in  re- 
spect that  A.  was  guilty :  And  inasmuch  as  it  is  found  that  A.  did 
not  do  the  Fact,  d^  it  cannot  stand  together  that  B.  was  present 
when  A.  did  the  Fact,  for  he  could  not  be  present  at  the  doing  of 
a  Thing,  which  was  never  done,  an4therefore  Judgment  shall  never 
be  given  aga^t  B.  but  he  shall  be  acquitted  by  the  other  Verdict. 
For  if  Judgment  should  be  given  against. him,  an  Inconvenience 
would  follow,  for  it  appears  to  the  Judses  that  both  die  Verdicts 
were  not  true,  but  one  of  them  was  £use,  and  the  Court  ought 
rather  to  believe  the  Verdict  which  found  A*  not  guilty,  than  Uie 
other,  for  the  Inquest  which  acquitted  A^  was  cbarg^  upon  the 
principal  Act,  viz.  w  hether  A.  committed  the  Rape  or  not,  and  the 
Inquest  charged  upon  B.  was  not  so  fully  charged  upon  the  prin- 
cipal Point,  viz.  upon  the  Rape  done  by  A.  but  was  charged  if  B. 
was  guilty  of  ilie  Felony  whereof  he  was  impeached,  that  is,  if  he 
was  present  abetting  A,    And  so  doing  of  the  Act  by  A.  is  not  ex- 
pressly, but  inctusivi  et  obliqui  given  in  Charge  to  the  Inquest 
charged  upon  B.  and  then  the  Verdict,  which  finds  that  which  is 
not  given  in  Charge  to  them  expressly,  but  by  Inclusion  and  Im- 
plication, shall  not  be    so  much  believed  by  the  Court  in  this 
Point,  as  the  other  Verdict  that  is  charged  upon  that  Point  only. 
And   therefore  Judgment  shall  not  be  given  against^.     ^  And  he  ^  p.  44  gi].  .•).  7. 
tiiat  procures  another  to  sue  to  the  Court  of  Home  shall  forfeit  as  pi*  &  Bro.  Pne- 
much  as  he  who  sues,  and  is  a  Principal  as  well  as  the  other,  and  *>>^'^ 
they  are  in  equal  Degree  of  Pramunire,  bnt  if  both  of  them  were 
indicted,  viz*  the  one  of  the  Act,  and  the  other  of  the  Procure- 
flMnt,  and  he,  who  was  indicted  of  the  Procurement,  was  found 

Juilty,  and  the  other  by  another  Inquest  was  found  not  guilty, 
udgment  should  pever  be  given  against  him  that  procured,  because 
he  could  not  be  an  Offender  but  in  respect  of  the  Offence  of  the 
other,  and  he  was  a  Principal  in  the  second  Degree  only,  (as  is 
nid  before^)  and  inasmuch  as  he,  who  was  a  Principal  in  the  first 

Degree, 
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Degree,  m  as  nctguttti  hj  IiH|ae9t  ckHyed  upon  tfait  Pomt  cnly, 
hewlk>iimdie  secxnid  JJl^gret,  mad  pyaiihiMci  in  ve^Mct^rf  the 
fint  ^ct,  d»B  be  alMOK^Utted  thereby.  <  Audi  Aeptfcm  cottsider 
oiir  Pretent  dte,  far  tbe  Fritoiicrf  now  «t  the  Bar  are  Ofieadem 
and  niRcipab  ia  respect  dMit  the  otben  are  Offietiders,  and  more 
heaioys  Ofleoders  wni  Principals.    And  at  it  seenis  dieaeare  Prin- 
cjpab  ia  Law,  and  the  others  who  gave  the  Wounds  whereof 
CniverdM  are  Princtpak  in  Deed,  and  then  if  afterwards  the  Prin* 
cjpals  in  deed,  being  the  chief  Offendera.  are  acquitted  by  another 
li^quest,  which  finik  that  they  did  not  strike  Oltver  nor  kill  ban, 
how  can  the  Prisoners  now  at  die  Bar  be  abetting  and  pressat  to 
that  which  w  as  never  done  i    And  therefore  if  it  sbouU  so  happen 
that  we  should  arraigii  the  Prisoners  at  the  Bar,  who  were  abutting 
and  present,  suid  that  they  should  be  (band  guilty,  and  afterwards 
the  other  Principals  should  be  acquitted,  (ai^  we  ought  to  believe 
die  Inauest  which  acquits  the  others  to  be  trtte>conaider  ye  what  is 
to  be  none.    For  if  we  shooU  give  Judgownt  that  the  Pk-iaoners  at 
the  Bar  (if  it  should  so  happen  that  they  were  arraigned^  and  fband 
guilty)  should  be  hanged,  and  after waids  they  shoald  be  executed, 
and  then  the  others,  vii.  the  Priadpals  ia  Dscd,  vriio  are  indicted 
of  kiliing  the  Man,  diould  be  acqiutled,  1  would  ask  yoa  whether 
we  shouU  not  have  done  a  great  ligiary  to  dte  PfiMNiers  now  ai  the 
Bar.    And  therefore  it  would  be  IscU  to  wdgh  and  consider  this 
«SaittppMnby  Matter  thoroughly.    And  die  aaciant*  Law  of  the  Kealm  was, 
^  -^M-  r  •  93  ]  that  they,  who  were  pesent  sud  abettiag  *  others  to  do  tho  Act 
^tzf'coroHe'Stfi  ^"^^  Accefsaries,  ancl  not  Principals,  and  it  was  grounded  upon 
Bro.  119.  V. "      the  Raaaoo  I  have  shewn  beforSf  as  1  apprehend.    And  theraibie 
t  H.8.  Keiw.       yon  witl  cotuider  the  Majtter.    And  all  tne  other  Justices  tibove- 
cx  j.l/ch!^to  ^^'^^^otmd^  after  adwing  thereof  fcnr  two  Days,  heM  clearly  enough 
thcivry.  i  H.      Aat  they  laight  proceed  with  the  Prisoners  now  at  the  Bar,  \iith- 
H.  ^.  C  4x^7.        out  any  Incoovenience  arising  fixnn  it    For,  they  said,  *  that  when 
31 1  319  ^Mt      ^'^'^J  come  to  do  an  Act,  ai^  one  only  does  it,  and  the  others  are 
99,100.  mesent  abetting   him,  or  ready  to  aid  him  in  the  Fact,  they  are 

«  M  n.  8.  Br*.  Principals  to  all  Intents  as  mudi  as  he  that  does  the  Fact:  for  the 
Coronr  172.  B.  Presence  of  the  others  is  a  ^  Terror  to  him  that^is  assaulted,  so  that 
n H-'lflph'  ^^  *"**  ^^^  defend  himself,  for  if  a  Man  sees  his  Enemy  and  20 
r^o.  Pir  Utd,  Bro.  of  his  Servai^  cooimg  to  assault  him,  and  they  all  draw  tlieir  Swords 
Ctwam  SS7.  Moor  and  surround  him,  aira  one  only  strikes  him,  so  that  he  dies  there- 

4S.'i!*  oci^.tj?^  ^^>  *^^  *«  ^^•*«^  **^^  ''^  V^  Reason  be  adjudged  as  great, 
11  Co.  5.  b.'  f        Offenders  as  be  that  struck  him,  for  if  they  had  not  bneen  present 
Inst.  ise.  s.  p.  c.  lie  might  probably  have  defended  himself,  and  so  have  escaped : 
47*.  l>St.  Jutt!^*  ^^^  ^'**  2J umber  of  the  others  being  present  and  ready  to  strike  him 
'  ftp.  i45.$io.csp.  ftbo,  shall  be  adjudged  a  great  Terror  to  him,  so  as  to  make  him 
i6j.$3.  H.P.C  lose  bis  Courage,  and  dapanrof  defending  himself,  and  by  this 
c!  437^.  tn^^k.    Means  they  are  tlie  Occasion  of  his  Death.     So  that  their  Pre- 
p!  c.  3u.  Kitflkl   imceis  the  Catise  of  Terror,  and  Terror-is  the  Reason  that  he  re- 
dd. Pott  100.        ceives  the  Wounds,  and  the  Wounds  are  the  Cause  of  his  Death. 
<»  s  Hawk.  P.  C.     ^nj  xhxxi  inasmuch  ss  both  together,  xit.  the  Wounds  and  the 
Ti^iye^^l^T^\o^  Prosence  of  the  others,  who  gave  no  Wounds  at  aU,  are  adjudged 
the  oiaklBf  an       the  Cause  of  his  Death,  it  follows  that  aU  of  them,  viz.  those  tibat 
Abettor  •  Prill-     gtrike,  JUMi  the  rest  Aatare  present,  are  in  equal  Degree,  and  each 
iwn  on\Jll^«   partakes  of  the  Deed  of  the  other.    And  the  Fact,  as  to  him  that 

tl*r  Felony  is 

Coiuiuitted  should  be  under  asy  Terror  fonn  the  Abettment. 

is 
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two  Pmrta^  jel  »  LtvMt  it  witkoiit  Dmmn  f  And  notwitBataiidiiijjr 

Aum  m  bmt  one  ^Woand  givenii^r  Me  OBJy,  yet  ft  ahnirbe  aBjndged 

ia  Lftvrtbe^  V¥ouiid^f  #verf  one,  that  is,  it  thail  be  looked  npon  «9Co.  67.  K 

at  gken  byhim  who- gave  it,  by  hnaself,  andfimi  by  the  rest  ^;  |}^' ^  ^^.^* 

bin  as  their  Minister  and  Ittttruinent.    Atid  it  is  as  much  the  2  Hawk.  P.  C* 

Seed  of  the  others,  as  if  they  had  all  jointly  holden  with  HuSi  stu 

Haods  the  Glab  Or  other  liistniment  with  which  the  Wotmd  was 

gweo,  and  as -if  they  had  M  together  struck  the  PerMn  that  waa 

kiUad.     80  that  it  cannot  be  well  termed  that  they,  who  gave  the 

Wonnd,  wre  PrioofMUs  in  Deed,  and  the  other  Principals  in  Law, 

b«|r|bey  are  all  Principals  in  Deed,  and  iu  one  same  Degree.     And 

if  wftsbotiid  arraign  the  Prisoners  now  at  the  Btr,  and  the  Jnrora 

ihoMld  five  a-  special  Veidtct,  viz.  tliat  Oliver  was  struck  and  kil* 

led  hf^Hiolber  named  in  the  Indictment,  and  not  by  those  that  are 

expnisaed  in  the'Indietment  to  have  given  the  Wounds,  and  should 

ahndhwi  chat  all  .the  othen  named  in  the  Indictment  \vere  present, ' 

abetting  -anct'-ecoiforting* -hiin;  -  whom -they  now  fbutid  gav^  the' 

Streice^  'to  do  theMm<(,*'4diOBld  set  fhif  Verdict  be  good  ?  Yes,  cer* 

tainly^  and  the.P^-isOoess  nt>W'at4he'Bar  shauid  upon  this  Verdict' 

beiodjiidged  |o)ba  hnagli^  t^itH^k^  Sm^  have  agreed  in  that  M'hicH  d.s.  p.  9  Co.  67. 

tbelMW'«Mtb.ia:^thiliiir(0atlOf^A)K4i«dicl>n^       thatis/4liey  h>vt^^*iit*  a.  iH.h; 

foond  aboB  all  Priit9paisy  raMl^r  the  Law  saitfi,  in  o^lie^  s^^^^s  H?H.^'.  c!^' 

DegBeei;.  and  so  tlie^Vamncd  in  fhb  Gil*cumatanc)es  iaf  the-  Indict^  i85:f9f:f  Ra#k« 

nKulirnotniatcnaL.-  And  tfH'6hdiikl'happ€^4htti  thejf-,  who'  by  P}U4wW.  $59. 

the,  Jsufiolment  are  found  to  git e  ^dle  M^'<jiludS'«haUtll'  daaf  ^f^i*^  |  n^^fflf^* 

th^am.arrai^ed,:.ftir*chs|Mr  ienouffh  thatt^W/|ftV4eand  (htf-^^^ 

now  at  the  Bas  aliould  be  arraigned;  whtoh  ii'd'  Pfo^f-4hilt'^hetj  *    .  /..  /  . 

whaaKiiowattberBar,'4ue  accoufited  iti  Law  as^ilK*h»  Pnineij^ilM^    '  .' 

as  the  otheh,  and  in  the  aame  i>egree,  altd  noting  sec^4l#'>Degree,' ' 

for  if  it  WMS  in  tfacr  second  Degree,  'then  would -it-bi-^aitt  td'«aifWngf| ' 

them,  when  •be  in-  the  lirst  Degree  could  iiot  be-'avraignetj^  bUt-itf-* 

dischurged  by  Death;     For  uebich'  ReasonK  it  tMined  to'tbeib'Ibtll; 

the  Prisoners  now  preseist.  mights  be^  arraigtiiHir    And  Afterwards  \ 

Bromleff  and  all  the  Oourtf agreed  to  iu    And  therefore  they  were  '        ;    ' 

arraigned,  aud^leaded,  not^'uilty^    ..;;;.;  ~        - 

And  Afitfe:that  one  Afornii £i>^V  wasoiidicted  by  the'  same  In-  mere  tfim  are 
dictment  as  Accessary  to- abem  alij  viz.  tatho-Pfineipals  who  were  ^"nnny  Prhicipalr., 
absent,,  and  to  thePrincipab^now  present  at  the  Bar,  and  he  was  ^^^pr^JhYwd 
brought  .to  the  Bar  tabe  aiVaigned,  and  flro^t/ey  said  to  tlie  other  spme  absent,  ar.d 
Jii^icea,  -You  see  thatibe  is  indicted  as  Accessary  to  aA,  but  sotfle*  «neVliidictra  as. 
of  the  Principals  are  pmscnt,  and^smneareabsei&t,  who  are  not  l^t*^  fn  ^Jlf^A^ini^^ 
tainted,  .and  it  is  not  good  to  amngb  him  with  the  Principals  iiow  aidft'liliidliie    ^ 
present,. as  Accemary  tgiithem  only,.  and.we cannot  arraign*  him  aH  ttay^dAit^n be 
Aceeasary  to  ibe  otht^rs  that  are  absem,.  because  lliey  are  *uot  ar-''?.^IJSl!!L^i!^/l'.1i 

1  -     1  I'll-  nv        ^-       -^j  ^  as  ACcWSai  y  to  all 

tanned  nor  present  to  be  at raigned  with  bim^    liiereiore  if  in&aMttt!  -at  oeeri  8.  V. 
be  arraigned-  at  all,  he  rnukt  be  arraigned  as  Accessary  only  to'those  '*  Hawk.  P.  'C, 
that  an  now  present  at  the.Bar.    And  then  ;t  may  happen  cfadt  tha  ^t^^l^'^J'^j^ 
Pmctpalanoir  pnsent  diall  be  acquitted,  or  it  may  be  found  that .        *  .  ' 
tbe  aaid.vM(Smi  wp  not  Accessary  to  them  that  are^now  present,* ' 
but  peifaaps  he  was  AGce8sar]f  only  to  those  that  are  ubseoit,  atat* 
tben  It  is  not  good  to  arraign  him  imtil  be  may  be  arraigned  as  Access- : 
aary  to  them  all.  and  so  it  was  done  in  the  Bmk  of  J^itt.    And  he 
seat  immediately  to  his  House  in  Salop  for  the  said  Book,  which 

o  was 


98tf  Aniio  1  Mafy  1. 

was  brought  to  him  sitting  on  the  Benth.    And  he  read  the  Cas^, 
•Fit*.  Corone       nirtiich  v^as  in  •  4J0Jss.  pi.  25.  as   follows,  via.  a  Womah  sued  an 

Vn. H?P*C^6k  -^PP^  "^  *®  ^l"8^'  Bench  of  tlic  Death  of  h6r  Husband  Against 

dtteen,  viz.  against  ft.  W.  and  three  others  as  Principds,  and 
aq^tnst  the  rl;st,  of  Presence^  Force,  and  Aid;  Aiid  one  of  them^ 
VfZ.  the  first  Principal  was  outlawed,  and  two  otiiers  who  were  ap- 
pealed us  Principals  came  and  pleaded,  not  guilty.  And  they 
who  were  appealed  of  Force  and  Aid,  viz,  the  twelve,  came  by 
.  Exigent  to  answer,  and  were  not  arraigned  at  all,  because,  saith 
Knivet,  although  one  Principal  was  attainted,  it  may  be  that  they 
were  not  Abettors,  nor  of  Aid  to  him,  but  to  the  others  who  are 
not  attanited,  for  which  Reason  until  they  are  attainted  they  shall 
liot  be  arraigned,  ^c.  and  they  were  let  to  Mainprize.  And  all  this 
Appears  in  the  said  Book  of  Assizes.  And  Bromley  also  said,  that 
it  was  in  like  manner  held  for  Law  in  Hill.  7  H.  4.  coram  Rege, 
for  he  had  noted  it  in  the  Margent  of  his  Book  of  Assizes. 
N9i€benib)f  the  jind  Note  in  the  said  Term  of  H'lW.  7  H.  4.  there  are  two  Cases 
Reporter.  tonching  this  Matter,  fo.  31.  ofthe  old  Print,  and  fo.  107.  of  the 

'M.  r  H.  *.  «7.  new  Print.  ^  The  first  is,  that  in  an  Appeal  brought  by  a  Woman 
b1  4*^5i  pK  4.      of  tht  Death  of  her  Husband,  tliree  were  appealed  as  Principals, 

cJiJw^^,  H-here  ^^  ^^^  ^f  ^^^^^^  ^^^  ^^fo^^  ^*^^  arraigned  at  the  Suit  of  the 
RKceptkm'wM  King,  and  attainted,  and  after  died  before  the  Writ  qf  Appeal  pur- 
taken  [  #99  ]  *  chased,  and  the  others  xcere  not  outlawed,  arid  upon  the  Plea  of 
Writ\fao«ld  the  Accessaries  the  Inquest  teas  taken  at  the  Bar,  and  by  the  Ad- 

mbate^  because  it  vice  of  the  Justices  of  the  one  Bench,  and  of  the  otfier,  it  was 
wiA  fabe  when  it  awarded  that  the  Inquest  should  not  be  taken  as  to  the  Accessaries, 
•cmiwtm^^at  *^*^''^^  wone  of  the  Principals  were  attainted  at  the  Suit  of  the 
was  dead  bcfure,  Party.  And  so  Note  (Reader)  the  Cause  of  this  Judgment  was 
but  by  the  Rnle  noi  merely  for  that  the  Accessaries  should  not  be  put  to  ansKcr 
?Ii!!irfi^u*.'!c  .,♦   ^ffli^  <^tt  the  Principals  were  attainted,  Imt  it  teas  because  none  of 

seems  ttiwwa5iit-   -fr»«*»  *^       •        1  fr»'*/«iKr>  1  • 

tcrly  dii'allowcd.    tke  rrtnctpals  was  attainted  at  the  owt  of  the  ^  Party,  but  only 

^  8.  P.  St.  P.  c.  nt  the  Suit  of  the  King.  But  Note,  the  Inquest  was  there  taken 
K*C  )>«  H  P  ^S^^"^  J*  Stover,  one  of  the  Principals,  who  was  found  not  guilty, 
C.ti\,  J  Hawk!  8lC.  and  the  Accessaries  had  Day  until  the  Day  of  the  Urigeni 
P.  a3«i.$39.  tetunwble  against  the  other  Principal.  And  so  Note  although 
Abn  tit- A*cccl.'"*  '^^  "''^  ^*^  t/«wa/  to  arraign  the  Principal  and  the  Accessary  toge- 
tary  G.pl.  li.      f^er,  and  to  charge  one  Inquest  with  them,  as  it  appears  in  the 

same  Year  qf7li.A.  yet  it  was  not  so  done  in  the  said  Case,  be- 
cause  the  other  Principal  was  not  attainted  nor  present  to  be  ar^ 
raigned;  which  Case  agrees  with  the  said  Case  in  40  Ass.  and 
<  U.7H.4.:^6.  toUh  the  Purpose  for  which  it  was  cited.  *  The  other  of  the  said 
pi.  5.  Fitic  Exi-  Cases  in  7  H.  4.  was,  that  a  Woman  appealed  four  Men,  viz.  two 
p^mL^.  Corone  ^  Principals,  and  tzco  as  Accessaries,  and  at  the  Day  of  the 
so.  Vin.  Ahr.  tit  Exigent  returnable  against  the  Principajs,  one  of  them  carhe  by 
Accewar>  G.  pi.    Supersedeas,  and  the  other  was  outlawed,  and  the  Capias  was 

returned  against,  the  Accessaries,  and  the  fVoman  counted  against 
him  that  appeared,  and  prayed  an  Exigent  against  the  Accessa- 
ries:  And  tt  was  said,  that  one  of  thePrinapals  was  not  then 
attainted,  wherefore  the  Exigent  was  not  awardable  against  the 
Accessaries,  for  they  were  appealed  as  Accessaries  to  both  the 
Principals,  "in  which  Case  it  was  not  reasonable  that  the  Exigent 
shoiiM  be  awdrded,  until  both  tfie^  Principals  be  attaitUed:  but 
otherwise  it  had  been,  if  they  had  been  appealed  a$  Accessaries  to 

him 
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him  only  who  was  outlatced^  becjame  he  teas  attainted.  But  it  Wfl$ 
si^id  if  in£  Accessaries  had  been  present,  tbej/  should  be  put  to  answp^^ 
a^id  should  be  arraigned  tcith  t/ie  Principal  that  appeared,  ojid 
one  Inquest  should  pass  upon  them  both,  for  if  the  Inquest  should 
jfind  t/ie  Principal^  that  was  present,  not  guilty,  yet  the  same  Iri* 
quest  should  inquire  if  the  uiccessaries  be  guilty  us  Accessaries  <a 
/tim  that  is  outlawed;  and  afterwards  the  Parties  agreed.  Ana., 
all  this  appears  in  the  said  Book  o/*?  H.  4.  5o  that  the  last  Case, 
is  Not  adjudged  the  one  Way,  or  the  other:  but  the  better  Opinion, 
there  is  (as  it  seems  to  me)  ^ that  the  Exigent  shall  not  be  awarded  ^  Hercwithagreet 
against  the  Accessaries,  until  the  Principal,  zvho  then  appeared,  y'S*V?^U  *?* 

iJtr  .         .,T,  .  .  .  Hawk.P.C.307, 

VVlierefore  upon  the  said  Book  of  40  Ass.  bejng  read,  as  afore   $132* 

saidy  9n(i  upon  the  said  Book  of  7  //•  4.  cited,  it  was  now  sajbd 
that  it  is  good  Xo  follow  the  same  Books.  And  it  was  said,  that 
the  Inconvenience  which  might  possibly  happen,  if  the  Court 
shoviM  now  arraign  Morris  Git  tin,  would  be  in  this  Point,,  viz.  if 
he  should  be  now  arraigned  as  Accessary  to  the  Principals  now. 
presefit,  and  it  should  be  found  by  the  Inquest  that  he  was  not 
Accessary  to  tbem,  and  so  should  be  now  acquitted,  then  although 
he  was  in  rei  veritiUe  Accessary  to  the  Principals  now  absent,  yet  » 

he  cannot  be  arraigned  hereafter  as  Accessary  to  them,  if  they 
should  be  afterwards  taken,  arraigned,  and  attainted,  because  liis 
Life  was  put  in  Danger  before  for  the  Death  of  tho  said  Oliver; 
and  aldiough  the  being  Accessary  to  one  is  not  being  Accessary  to 
auotber,  but  is  several  Facts,  yet  it  was  said  that  tlie  Death  of 
Oliver  is  but  one,  and  not  several  Facts,  and  then  the  Life  of 
Morris  Gittin  shall  not  be  put  in  Danger  for  tlie  Death  of  Oliver, 
or  for  tlie  Dependances  qpon  it,  more  than  once.     And  tliere* 
fore  it  was  said,  tliat  if  the  Court  should  now  arraign  Morris^ 
and  would  not  preveut  the  Mischief,  it  might    happen  by  this 
Means  tliat  he  would  be  absolutely  acquitted,  where  he  deserves 
Death,  and  therefore  it  would  be  the  better  Way  to  an'aign  him 
when  lie  nifty  be  opposed,  and  ought  to  answer  if  he  was  Acces- 
sary to  all  the  Priiicipals,  or  to  any  of  (hem.     But  the  other  Jus- 
tice's did  not  agree  to  this  Cause  of  staying  the  Arraignment,  for 
tlioy  i^id,  that  although  be  be  now  arraigned  as  Accessary  to  the 
Principals   qow   present,   and  should  be  thereof  acquitted,  ^  {«e  «iH.  H.  P.  C. 
mi;j;ht  by  Law  be  well  arraigned  afterwards  as  Accessary  to  the  6*4- H*  P- C.  M«. 
other  Principals,     And  so  the  Bench  disagreed  as  to  this  Causer 
But  the  Reason  nby  the  Accessary  shall  not  be  arraigned  as  Ac-*  Yofa  henF  by  the 
cessary  to  one  Principal,  until  the  other  Piincipals  be  attainted.  Reporter. 
seems  by  the  said  Book  of  7  H.  4.  (as  I  apprehend'by  the  Reasons 
given  tn  the  said  last  Case  thereof)  to  be,  because  there  is  greater 
Reason  to  take  one  ^  Inquest  to  try  if  he  be  Accessary  to  both,  or  ( v  Hawk.  P.  c. 
to  some  of  them,  than  two  Inquests,  where  one  might  make  an  End  3t8« 
of  the  whole,  therefore  according  to  this  Reason,  notwithstanding 
the  Acquittal,  bu  one  Inquest  of  being  Accessary  to  one,  he  may  be 
arraig/ied  as  Accessary  to  another,  so  that  because  it  is  the  least 
2'roiwle  to  t/ie  Country,  and  as  such  the  better  Way  to  take  one 
Inquest  than  two,  this  seems  to  be  the  Reason  that  he  shall  not 
be  arraigned  UHfil  he.  should  be  arraigned  as  Accessary  to  all 
together.     Froin  whence  it  seems,  that  the  Came  of  respiting  the 
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jirtaifnmeht  until  he  may  be  arraigned  as  Accessary  to  all  the 
ff  HcKwidiagrcet  ftinapah  together,  i$  more  out  of  good  ^  Discretion  than  out  of 
H.P.C.SM.1H.  Idecesnty.  However  it  iiow  aeetnedi  to  the  Court  the  bc»t  Way  to 
BntsfU^'p.  P^^  ^^  s<^®  Course  that  the  f ^ges  before  have  used.  And 
CSff-savsythm  therefore  by  the  Advice  of  the  ivhole  Court,  the  said  Morris 
anep«at  Antlio-  Giitin  was  respited  from  Arraigiiment,  until  he  might  be  arraigned 
SaS^.^SrfdSk*'   ^  Acce«afy  to  all  the  Principals  ^  t  once. 

tiMre  b  DO  Inttaace  In  the  Booloi  wherein  the  Court  has  actually  proceeded  to  the  Trial  of  aft 
Aeooniy  in  such  a  Caie,  beftke  all  the  Principals  have  eiti  ler  appeared  or  heen  attainted. 

TMiIm  by  the  Jnd  Note  (Reader)  that  the  ^said  Case  m  •*  40  Ass.  proves,  that 
JJWJJJf* .  ^  ih€  Law  ^anciently  vcas,  that  those  who  were  present  and  abetting 
i8ee«Me^*<cX  ^'^^  ^^  PrincipalSf  but  JccessnrieSy  as'  the  Lord  Bromley  said 
ani  HMf  Daokt  before,  for  the  Book  is,  thatfouf  were  appealed  as  Principals,  and 
MFita.^^^MMi<90.  '^  others  of  Presence,  Force,  af  id  Aid.  And  also  in  ^  Mich.  40 
Bro.M«inpriae6!  ^*  ^*  ^^-  ^  appears  that  oneVi  illiam  de  C.  was  appealed  for  that 
tt^dioAss.pL8.  he  was  aiding,  present,  and  contmandirtg  one  T.  who  on  a  cetiain 

Day  killed  W.  ae  R.  Husband  of  the  Wife:  and  because  the  Prin- 
cipal was  not  attainted  by  Exigent,  nor  in  other  Manner,  the  De- 
fendant was  let  to  Mainprize,  and  afterwards  the  Principal  was 
attainted  by  Exigent,  and  thi  ti  W.  was  put  to  answer,     So  Note 
(Reader)  thai  these  two  Booh,  as  to  this  Point,  viz.  that  they  who 
were  present,  aiding  or  commr^tdins  the  Principal,  die.  neverthe- 
[  *  lOQ  1       tessfeere  not  put  to  anszcer  '*  until  the  Principals  were  attainted^ 
are  contrary  to  that  rMch  r^ras  done  above  in  the  Arraignment  of 
the  said  Griffith  ap  David.     But  the  said  trco  Books  are  therein 
grounded  upon  th}3  Point  only,  viz.  in  that  the  Law  was  then  taken 
that  they  who  were  present  and  commanding  to  do  the  Act,  were 
only  Accessaries,  and  not  Principals.     But  of  late  Time  the  Law 
has  been  held  contrary/  in  this  Point,  for  noxc  they  are  taken  to  be 
ft  See  ante  98  (a),   •  Principals  by  all  th'e  Sages  of  the  Law.     ^  For  in  Mich.  4  H.  7. 
tbw^twt^'"       18.  pi.  \0.  it  appears  that  llussey  put  this  Question,  whether  he, 
^Fitz.Coroneeo«  '^'  is  present  at  the  Death  of  a  Man,  and  encourages  another  to 
Bfo.  141.  Appeal  strike  and  kill  the  Pers  )n,  is  a  Principal;  and  it  was  holden  by  all 
W^VUla]^^*  Mtf*/i<5^/fe«  of  both  R inches,  that  he  is  a  Principal,  though  he 
tat^Aeceasary  B.   ^^  ^oth  not  strike  hins ,  and  notwithstanding  that  the  ^  Count  in 
pL  14.  every  Appeal  is,  that  e\  ety  Principal  wounded  him  and  struck  him 

IHIt'jutf^!  iwor^a//^, /ir  these  are  but  Words  of  Form,  and  the  Blow  of  him 
lii.ts.  *     that  struck  is  the  Blow  of  him  that  commanded  him,  inasmuch  as 

he  ivas  present;  and  all  this  appears  there.  And  in  the  Years  of 
<  See  Accord.  M.  *  Henry  4.  the  Reader  M  ay  see  the  Law  often  adjudged  accordingly, 
f  H.  4.  ^Suth.  viz.  that  those  whg  are  p  resent  and  abetting  to  do  the  Act  are  Prui" 
m'STh.^P.  C.  Sip<^lh  «s  well  as  he  tin  it  does  it.  *  And  it  seems  the  Law  was  to 
437.  •    •    •    •     changed  in  the  Time  of  the  said  King  Henry  4.  where  the  former 

Course  was  reproved  a  fid  corrected  in  this  Point.  So  Note,  that 
at  tins  Day  those  who  are  present  and  abettiffg,  or  ready  to  do 
the  Act,  are  Principa  Is  as  well  as  he  that  does  it,  and  may  be 
arraigned  notwithstam  ling  the  other  Principals  are  absent  and  not 
attainted. 
Where  several  are  Also  at  the  same  S  essions  George  Salisbury,  John  Fane  Salis- 
S^lSlktUKJl     *"^i^^  Richard  Salisl  mry,  one  called  Pigo^,  and  another  called 

for  the  tame  Offence,  every  Prisoner  may  » challenge  peremptorily  hb  Number,  and  if  one  Ytnirt 
Foocf  is  awarded  for  all,  he  that  in  chalLeiv  ged  by  »ne  shall  be  drawn  against  all.  ti.  P.  Dy.  S4C. 
pU  70.  Moor.  13.  pL  43.  S  H.  H.  P.  C.  «d/  <.  f  68.  t  Hawk.  P.  C.  407.  S  ?•  H.  P.  C  SM.  Kefy.  9. 

Kwmdey, 
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Knowsley,  were  arraigued  ijpon  an  Indictment  of  Murder^  fo| 

killing  one  in  the  County  of  Denbigh,  who  >v$is  Servant  to  Doctpr 

Ellh,     And  they  all  pleaded^  not  suilty,  and  one  Inqueist  w,a9    '\^'  .; 

charged  npon  them  all,  and  they  chiuienged  divers .  pereinptorily^ 

and  all  agreed  in  the  Challenge,  and  because  th^re  were  nof  Jprory. 

enough  left  in  die  Inquest  U>  pass  upon  them,  a  Tales*  M^as  awarded  ^Notif  ittiatbeea 

returnable  immediately,  after  which  Rctqrn  the  Prisoners  pbal- i'*^**  ^*  ■  W«  . 


leneed  peremptorily,  and  did  not  agree  in  die  Challenge,  for  some  by^osflcesof^ 
challei^ed  some  of  die  Jurors  peremptorily,  and  the  others  prayi^  QttgA  Deliveir,. 
that  diey  might  be  sworo,  and  it  was  debated  by  the  Be^ch  what  State  Tri.  Vol.  ^ 


shoiild  be  done,  viz.  if  I^e  that  is  challenged  shall  l^  drawn  against  inK^^wtiTliSr 
all.     And  afterwards  thqy  held,  that  although  the  five  were  arraign-  ^o.  it  was  award- 
ed tc^ether,  and  although  in  Judgment  of  Law  it  was  not  a  joitft  ?f/^*°  ^i''^^ 
Arraignment,  but  sever^  Arraignments,  because  their  Offences  are  ticMr*8ee  t^"** 
several,  yet  in^much  ^s  one  Venire  Facias  was  awarded  for  all.  Hawk.  P.  C«  409. 
the  Juror  challenged  by  one  shall  be-  dr^wn  against  all.    And  one  i  ^9* 
of  the  Bench  shewed  die  others  an  Abridgmenf,  which  (le  had  then 
ready,  of  an  Appeal  against  Beauchamp  in  Trin.  9  Ed»  4.  which 
was  as  follows,  viz.  ^In  an  Appeal  against  many,  who  pleaded^  '  T.  dEd.  4.  tr. 
not  guilty,  and  one  Ffnire  Facias  was  awarded  agaiiist  ail,  and  pi.  40.  Fits.  Cbal- 
one  of  the  fJefcndants  challenged  a  Juro^  peremptorily,  and  by  y  ^*fJc^'S* 
the  Advice  of  all  the  Justices  of  th^  one  Beqch  4nd  of  the  other  Qy.  $46.  pi. 70. 
it  was  holden,  that  inasmuch  as  the  Veiiir^  Facias  is  joint,  the  Co.  Litt  156.  Ik 
Challenge  of  him  is  good  for  all,  for  he  may  nqf  be  dpwq  against 
one,  and  taken  for  the  rest.     VVjierefore  now  by  Award  of  th^ 
pourt,  those  challenged  by  one  were  dr^iwn  against  the  o(her8^ 
^DA  so  divers  were  drawn.     An{l  the  Court  perceived  that  the  Pri- 
loners  were  mjndcd  to  sever  in  the  Challenge  of  tlie  whole  Panel, 
subtily  and  craftily  to  stay  tfie  Triul  for  diat  Time,  for  by  that 
Means  each  of  tl^e  Pri^ners  would  challenge  perepy>toriIy  as 
many  as  they  niig}it  witfiout  Dan«;er,  viz.  ^  20.  and  then  at  the  c  Stat.  <2(  H.  a. 
Challenge  of  one  of  then)  only,  ^0.  with  diem  that  were  before  ^^P*  I* 
challenged  jointly  by  uU  should  be  dra>|fn  against  every  one.     Fo^ 
although  at  the  Challenge  of  one  only  the  Juror  shall  be  drawn 
against  all,  yet  it  shall  not  he  accounted  the  Challenge  of  any 
oth^r,  if  he  does  not  agree  to  it,  for  each  of  them  shall  have  his 
entire  Number  of  20.     So  that  one  shall  not  he  excluded  of  his 
Number  by  the  Challenge  of  the  other,  but  sh^l  take  Advantage, 
and  not  Damage  by  it.     And  there  was  but  a  stnall  N lumber  ot 
Persons  then  in  tlie  Town  of  sufficiency  to  be  sworn,  sq  that  by 
this  subtile  Invention  (if  a  Remedy  was  not  found  out)  the  Trial 
would  be  now  stayed.    And  therefore  it  was  debated  on  the  Bench^ 
whether  the  Panel  m^ht  be  setercd,  that  is,  if  the  same  Ps^nel 
might  be  made  between  the  Queen  and  each  of  the  Prisoners  by 
htmy^lf  only,  tio  that  the  same  Meq  might  serve  for  five  several     * 
IpquiestSy   and  whether    it  might  be    done,  considering  that  the 
Xor/ei.  being  a  judicial  Writ  which  issued  out,  was  foiiuded  upon 
the  Ifiquest,  wl^ich  was  joint  for  all  the  five  Prisoners.     And  it  was  Bt>^  i^  sach  Case, 
sbewii  to  die  Court  what  was  written  in  tl»e  said  Case  of  9  Ed.  4.  GaJ[  cf^"^^^^^    ^"^ 
concerning  tb*^  same  Matter,  for  there  it  is  contained  as  fallows,  the  Paiiel'iua>'i>e 
viz*  it  was  laid,  that  at  the  Gaol  Delivery  if  one  Inquest  be  s^veretl,  nod  the 

same  Jory  be  re- 
taraed  betweni  ^  tLlng  and  each  of  the  Prisoners  by  himself.    8.  P.  f  H.  H.  P.  d  ^&l.  H.  P.  C. 
sa!&    if  flawk^'P.'C.  407.  i  9.  Cromp«  Jast  113.  b.  pi.  t.  Kcly.  9. 

demaudcd 
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demanded  to  pass  upon  two  or  tliree,  and  one  challenges  peremp« 
torily,  then  the  Clerk  shall  sever  the  Felons  each  by  himself.     Aud 
afterwards  the  whole  Court  agreed^  that  the  first  Panel  and  the 
Tales  also  might  be  divided  and  made  several  for  each  of  the  Pri- 
sonersy  and  that  \hey  would  do  so  upon  the  Request  of  the  Queen's 
Attorney.     Wherefore  the  Court  said  to  the  Prisoners,  w^  perceive 
your  Subtlety  well  enough,  \ihich  merits  but  small  Favour  from 
the  Court,  and  therefore  tell  us  if  you  will  agree  in  your  Chal- 
lenges, for  if  you  will  not,  the  Clerk  shall  sever  the  Panel.     And 
afterwards  all  the  Prisoners  agreed  in  their  Challenges,  and  tlie.  In- 
quest was  full^  and  Evidence  was  given.     And  at  the  End  of  the 
Evidencei  the  inquest  demanded  of  the  Court  this  Question,  riz. 
if  so  be  in  Truth,  John  Fane  Salid)ury  was  in  the  Company  of 
them,  who  of  their  Malice  prepense  killed  him  that  is  dead,  aud 
when  he  saw  them  combating  together,  took  Part  with  them  sud- 
denly, and  had  not  Malice  prepense,  and  struck,  with  the  others, 
him  that  is  dead,  whether  this  be  Murder  or  Manslaughter  in  John 
Vane  Salisbury, 
If  divers  intend         The  Court  answered^  M  John  Vane  Salisbury  had  not.  Malice 
to miirder  a  Man,  prepense,  but  suddenly  took  Part  with  them  who  had  Malice  pre- 
ten  int^Affray    P"8e,  this  is  Manslaughter  in  him,  and  not  Murder,  because  he 
soddcDly,  wiik-     had  not  Malice  prepense.     Quod  nota  baie  (Lector)  for  I  have 
ent  Ma-r*  jQi  -%  heard  this  greatly  doubted^  *  viz.  if  the  Master  lies  in  If  ait  in  ihc 

llf«.!l**I..^  i,;ii.  Hisrh'fVay  to  kill  a  Man,  and  his  Servants  attend  upon  him,  and 
pense,  and  kills       .*  ^n*^     ,•'     .  .         i      i-    o  >■     y   .  i 

the  Pemon,  tiiis     ^"^  Master  docs  not  make  hm  Servants  privy  to  ms  intent ,  and 

isnotMorder  afterwards  he ,  for  rchoni  the  Master  lies  in  'IVaitf  comes,  and  the 

bntManMa^h-^  Master  at tachs  him,  and  his  Servants,  se<ung  their  Master  Jight- 

C.b'2.  sir  Fei'di' '  'X^f*  take  his  Part,  and  all  of  them  kill  the  Man,  uhether  or  no 

nmdo  Carfs  Case,  this  should  he  Murder  in  the  Servants,  as  it  shall  be  in  the  Master, 

i^'^*!  Ha^Jk'^P  AfCffi/s^  they,  without  Malice  prepense,  took  Part  vcith  him  that  had 

C.  8$.  J  35. 85.  $  Malice  prepense.     But  this  is  by  tlie  above  Rule  of  the  Court  put 

"$0,  Dalt.  Just,  out  of  Doubt,  viz.  that  it  shall  only  be  *  Mamlaughter  in  the  Ser- 

huhV*^'6  s\\hc  ^^"''*-     -^"^  ^^^^  ^'^^^  ^*^^  Court  said  thus  to  the  Jury;  you,  Jn- 

Abr.6C7.ieMod.  rors,  have  heard  the   Evidence  which  has  been  given  lo   prove 

6?B./VrHo/<,C.J.  the  Prisoners  guilty  of  the  Murder  whereof  ihey  are  impeached, 

NotmbcnMby  the  ^\i\q\i  Evidence  proves  that  the  Conspiracy  was  to  kill  Doctor 

>  So  is  the  Law  Ellis,  and  the  Malice  prepense  was  against  him,  and  not  particn- 

ch-arly  holden  1  laily  against  his  Servant  who  is  killed,  and  therefore  perhaps  you 

44 -^H^^  5^^^  will  imagine  that  the  Evidence  does  not  maintain  the  Indictment, 

I  Hawk. P.  C. 85.  because  no  Malice  was  against  the  Service,  whom  the  Prisoners 
j  49.  Crompt.  perhaps  did  not  know,  nor  ever  heard  of  hihi  before ;  and  we  tirink 
j"»t  ^^  145*6*9  *'  proper  to  tell  you  what  the  Law  is  in  this  Point,  to  the  Intent 
Ld.  Raym.  i:3oa.if  that  you  may  not  err  in  it     And',  Sirs,  we  take  tlie  Law  to  be,  that 

II  Mod.  ^51.  If  the  killing  of  him  is  Murder  in  the  Prisoners,  if  they  killed  him 
If  in  an  Aftixv  fl  upon  the  Malice  which  they  had  against  Uie  Master,  so  that  if  you 
Mahce,  anoth! r,  sl^all  find  that  they  had  Malice  against  die  Doctor,  that  Malice 
who  defends  the  does  in  the  Eye  of  the  Law  make  the  killing  of  him  that  was  killed> 
^iSr d^V*^*''  ^'^^  ^'"*  ^^^  Doctor's  Servant,  and  in  his  Company,  to  be  Murder. 
Murder.  8.  P.  1  And  tiierefore  you  must  take  the  Law  so :  quod  nota  bene  Lector, 
H.H.  P.C.  4d8.#/Aiici  the  Reason' whereupon  this  Judgment  was  founded  was  this, 
?usr^^?4^69»  ^*^'  ^'^®"  *  ^^°  '^^  Malice  against  another,  and  intends  to  kill 
1  Hawk.  P.  c!  89  ^^^^f  ^^'^  endeavours  to  put  bis  Purpose  in  Execution,  and  kills  one 
i  4t.  I  that  resbts  bis  Purpps^,  it  cannot  be  otherwise  construed  but  that 

by 
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by.  Necessity  of  Reason  he  has  Malice  against  all  tho^je  \vbo  would 
defeat  his  D^gn,  and  that  he  would  oner  Violence  to  tKetn  tl)at 
vrould  defend  the  Person  against  whom  his  Malice  is  directed, 
radier  than  desist  from  his  Purpose,  and  therefore  if  he  kills  them 
to  Whom  he  had  before-hand  intended  to  offer  such  Violence,  this 
cannot  be  any  Thing  else  than  Murder;  and  so  the.Act  d^Iares 
his  Intent  before,  and  the  Malice  against  the  Principal  begets  in 
himself  another  Malice  against  those  whom  he  presume^  will  re- 
sist bis  Purpose,  which  Malices  are  combined  one  to  the  other 
inseparably.     And  afterwards  the  Jurors  found  Richard  Salisbtin/, 
Pigot,  and  Kvowslet/  guilty,  who  were  afterwards  executed  at  Dea- 
highf  where,  the  Man  was  killed.     And  they  found  that  George 
Salisbury/  was  not  guilty.     And  they  found  also  that  John  Fane 
Salisbury  killed  the  Man,  but  not  of  Malice  prepense,  and  so 
they  acauitted  him  of  the  Murder,  and  found  him  guilty  of  Man- 
slaughter.    And  whether  John  Vane  Sali$huri/ A\o\x\A  be  utterly  if  A.  islodictrd 
acquitted  by  thb  Verdict,  inasmuch  as  he  was  arraigned  for  Mur-  of  Murder  npon 
der,  apd  is  thereof  acquitted,  or  whether  die  Court  should  give  JJ^j^**!!^^/ 
Judgment  upon  him  that  he  should  be  hanged  fur  the  Manslaughter,  ^^\x  him  of  xUt 
or  whether  this  Verdict  should  serve  only  against  liim  for  an  Indict-  Marker,  w^fiod 
ijieht  of  Manslaughter,  and  be  of  no  other  Effect,  or  what  else  ^Jfy|||^f^V.  ^ 
should  be  done  with  him,  was  privately  considered  and  debated  by  p.Ca.Litt,.«&J.* 


the  Bench  among  themselves.     And    the  Opinion  of  the  whole  a.  DjiI.  i-i»pl.s« 
Court  was  in  a  A^anner  clearly,  that  they  might  give  judgment  ^*  ^^jj^irir.^P^ 


not  guilty,  the  Jury  may  fnid  that  he  killed  him  in  bisov^n  Defence.  nicn'ito\^baDf- 
And  then  here  when  he  was  arraigned  for  killing  a  Man  upon  Ma-  edforiluf  Man- 
lice  prepense,  the  Substance  of  the  Matter  was,  whedier  he  killed  ^^^^^'J^Q^y* 
him  or  not,  and  the  Malice  prepense  is  but  Matter  of  Form  or  tlie  ^^,^  •ese.B.N.C. 
Circumstance  of  killing.    And  although  the  Malice  prepense  makes  ^asdw  9Co.ii7.  b. 
the  Fact  more  odious,  and  for  this  Cause  the  Offender  shall  lose  ^^'^^^o?*?!!" 
divers  Advantages,  wjuf:!)  he  sliould  otherwise  have,  as  Sanctuary,  h^1^C.30».  H.* 
Clergy,  and  the  like,  yrt  it  is  nothhig  more  than  the  Manner  of  p.C^bT* 
the  Fact,  and  not  the  SuiVstance  of  the  Fact,  for  die  Substance  of 
the  Fact  is  the  killing  him,  t  iind  then  when  die  Substance  of  the  i  9 Co.  ^-^ 
Fact,  and  the  Manner  ol  the  V\\c\  are  put  in  Issue  together,  if  Winp.  ^ft*.  r^'f • 
the  Jurors  find  die  Substance  and  not  the  Manner,  yet  Judgment       '^* 
shall  be  given  according  to  the  Substance.     As  if  a  Man  arraign 
an  Assize  for  a  Disseizin  with  Force,  and  die  Defendant  pleads  the 
general   Isspe,   and  the  Jurors  iii)d  the  Dissetzhi,  but  not  with 
Force,  jet  the  Plaintiff  shal(  hf^ve  his  Judgment,  for  the  tortious 
Eii^pulsion  was  die  Substance,  and  the  Force  the  Maimer,  and 
then  when  the  Substance  i^  found,  be  shall  have  Judgment  for  it, 
and  shall  be  acquitted  of  th^  Force.     So  the  kUling  the  Man  was 
the  Substance,  and  the  Malice  prepense  the  Manner,  and  then 
when  the  Substance  is  found,  viz.  the  killing  the  Man,  Judgment 
shall  be  riven  upon  it    But  nUhough  the  Court  held  in  a  MaTiner 
clearly,  Uiat  they  might  give  Judgment  upon  hiili  for  the  Man- 
slaughter^ yet  they  thought  it  good,  and  it  wa^  agreed,  to  reprieve 
the  Prisoner,  unt^l  the  Opinions  of  the  other  Sages  of  the  Law 
mfe  known.    And  therefore  they  did  reprieve  him. 

A  brief 


Ul^v  Mich.  Jfm-li  4^B^iUp  AudtMwy.  in  B.  R. 

H  'hricf^  R^qrt  of^  tlit  Opinions  of  tit£  Justices  of  tlpc 

Kill's  Bench  <»  a  Case  vpon  ike  Statute  ef  Disso- 

,    lution  of  Abbies,  31  H.  8;  cap.  13.  argued  in  the 

*  Temv  6f  St.  Michael,  in  the  first  and  second  Years 
'^\  ofVie  Reign  of  King  Philip  and  Slueen  Mary,  bt* 
v.. /t^ee/z  Richard  Fulmerston»  Plaintiff',  and  Simeon 
1    Steward/  Defendant,  in  an  Action  qf  Trespass, 

:  broiigfit  in  the.  County  qf  SufTolk,  A?id  the  Re* 
^  €or((  is  to  be  seen  among  the  Records  of  Easter 
Term,  6  Ed.  6.  Rot.  uhimo. 

iiftfJL  1 4- f .  Pi  4'  'T^HE  Pluntiff  declares  of  hia  dote  .broken  at  Ehedemy  in  Ae 
jir.  Where  plead-  X  gaid  County,  in  the  third  Year  of  die  Reign  of  King  Edward 
C?Ue2e,''i^thoSt*  ^he  Sixth.  The  Defendant  aaith,  that  the  Place  where,  6^c.  Mas 
saying  jji  jwreCol-  100 'Acres  of  Pasture  in  Elveden^  Parcel  of  tlie  Manor  of  Elvideitf 
IfrH,  and  of  Part  ^hich  Manor  George  Wyndkam^  Master  of  the  College  of  RuBh- 
Sf  t\c  ESioVmTnt  ^orth,  in  the  County  of  A/o/fo/*,  and  his  Fellows,  the  €Oth  Day  of 
ofaDeed  to  iXi%  JDebembe'r,  in  die  3()th  Year  of  King  Henry  the  Eighth,  by  their 
King,  uttfcWit^  '•  Deed  leased  to  the  Defendant,  to  have  from  the  Invention  of  the 
ncr^ereoTand^^  ^^^  ^^^^  '*"*  past,  for  oO  Yean*  then  next  to  come,  and  by  virtue 
of  Seizin  in  the  hereof  he  justifies^  and  gives  Colour  to  the  Plaintiff.  The  Pluiu- 
King  as  in  risht  tiff  by  the  lleplication  saith,  that  a  long  Time  before  the  said 
Ae^Stat'iltc'ofsi  Lease,  A^c.  one  John  Purpet,  tlien  Master  of  the  said  College, 
i/.a.c<^.  IS.  shall  and  his  Fellows,  were  seized  of  the  said  Manor,  \i hereof  the  100 
be  good.  And  Acred  arc,  aiiid  at  tlic  san^e  Time  wheii>  ^c.  and  for  Time  immemo* 
fnodeViJliin*a  rial  Were  Parcel,  in  their  Demesne  a«  of  Fee;  who  in  the  eieventh 
Yearnext before  Year  of  the  Rei;;ii  of  King  Henry  the  Eighth  leased  to  Edward 
the  Sutnte  of  31    Bestehy  the  same  Manor  whereof,  Sfc.  by  the  Name  of  their  Ma- 

uJAil}^*V!liLu»0^  n^r  of  Elveden.  and  of  all  their  Lands,  i^c,  appertaining  to  the  said 
naa  anoui^  j-*a8e  _^  '       •  i     i      »        •         t  W  r\      ? 

atihfTiroeof  the  Manor,  together  With  the  Lands  and  Pastures  at  Deaamans-grave, 
making  ofit,  was  except  the  Tenements  late  jLargie/i/5,  to  have  from  the  Invention 
Timer's;  a  2^  ^^  Crow  m  the  Year  of  our  Lord  15«4,  until  the  End  of  60 

102.  pL  1*  *  Years  dien  next  coming.     And  shews  further,  that  the  said  Besteny 

m  20  H.  8.  granted  over  his  Estate  to  die  Defendant,  and  after* 
wards  the  said  Purpet  died,  and  the  said  Wt/ndham  was  chosen 
Master,  S^c.  and  he  and  his  Fellows  made  die  Lease  to  the  De- 
fendant in  the  9ame  Manner  as  in  the  Bar  is  alledged,  the  same 
Defendant  thes  being  possessed  of  the  other  Term.     And  alledges 
further  that  P?rt  of  the  Act  of  ParUament  made  in  3 1  £f .  8.  which 
^ves  the  Colleges  and  Houses  of  Religion  then  standing,  and 
t^hich  should  afterwards  come  to  the, King's  Hands,  to  him,  in  the 
name 'Estate  and  Condition  as  they  then  were;  and  alledges  also 
that*  Part  of  the  Act,  which  makes  L<eases  then  made  of  the  Pes- 
fissions  oF  College  and  other  Houses,-  which  should  afterwards 
come  tb'di^  King,  to  be  void,  if  anoUier  Lease  for  Yeal-s  at  the 
making  thereof  was  in  Being,  and  tlien  not  determbied,  Sfc,'    And 
s&e^i^ also  that  the  ^iui).i^ri<3Uamaiid..his  Fellows  surrendered  the 
College  to  King  tienry  liie  Eighth  m  the  S3d  Yesr  of  his  Reign^ 
|y)[  Deed  enrolled  in  the  Chancery,  by  virliH)  of  which  Grant  and 
\  -  '''/.. V";r  Act- the  King  was'  seized  of  the  said  Manor  whereof,  Sfc.  in  his 
H-jd-     .  i-      ■'•'   "  ■  '"■'     "  '  Demesne 


D«mMie  fts  of  Fee,  in  Riglit  of  h\$  Crpwti.    And  tb^satfie  Kkig 

temg  8o  setted  ^nted  the  said  MaAor  whereof,  tfc,  to  the  Etfi  off 

Smrry  in  fee,  who  conveye*  il  to  the  Hainttff  In  fee,  ty  trirtne 

whemof  be  eniered  aiid  was  seieed,  ontil  the  Defendant  did  fi»e 

Trespass,  ic.    And  further  he  avers,  that  the  tint  Lease  %tms  m 

Beiii^  at  the  Time  when  the  second  Lease  was  made,  smI  that  tlie 

second  Leose'  was  void  hy  <be  Statute.    The  Defendant  b/  th« 

Rejoinder  sliews  the  Profiso  and  Ordinance  in  the  J^tatnte,  vix. 

where  a  Lease  for  Years  is  made  to  one,  who  then  hoMi  the  amM 

Tenements  to  Farm  for  a  Term  of  Years  then  not  eiMre^,  that 

then  the  same  Person  shall  have  them  for  twenty-one  Tears  on^ 

from  the  Time  of  the  making  of  the  LeAse,  tfe.  so  that  the  ancient 

Rent  be  thereupon  reserved,  and  so  that  the  same  Leasebr  l^eaws 

do  not  exceed  twenty-one  Years.     And  saith  farther,  that  hr  nt- 

tne  of  the  said  Proviso  and  Aet,  die  said  Lease  by  him  pleaded  tn 

Bar  was  good,  sufficient,  and  ava'iiable  in  him  for  twenty-one  Years 

at  least  from  the  Time  of  the  making  of  it,  which  twenty-one 

Years  were  not  then  passed.    And  npon  tUs  Rejoinder  die  Phin- 

tiff  demurred  in  Law. 

And  it  was  argued  thb  Term  by  many  Apprentices,  and  by  all 

the  Serjeants  at  the  Bar.    And  divers  Exceptions  were  taken  to  Baecplisn  u 

the  Replication  and  to  the  Rejoinder.    And  it  was  argued  that  the 

Replication  is  not  good,  liecause  it  is  there  said,  that  a  long  Time 

before  the  making  of  the  Lease  mentioned  in  the  Bar,  one  J  ohm 

Purpei,  then  Master  of  the  said  G^flege,  and  his  Fellows  were 

seized  of  the  said  Manor  whereof,  ^c.  in  their  Demesne  as  of  Fee, 

and  it  is  not  said,  in  Right  of  the  College,  and  it  might  be  that 

they  were  seized  in  Fee  in  their  own  proper  Capacity.    For  the 

Master  and  Fellows  of  a  College  have  two  Capacities,  vis*  to  them 

and  their  Heirs,  and  to  them  and  their  Successors,  for  they  are  a 

Body  not  consisting  of  dead  Persons,  as  Friars,  Monks,  or  Nuns, 

hut  consisting  of  such  Persons  as  have  each  by  himself  Capacity  to 

take  to  him  and  his  Heirs;  and  then  the  Replication  shall  be  taken 

most  strongly  against  him  that  pleads  it,  and  that  is,  the  PlaintiiF, 

and  so  it  flhall  be  taken  that  the  Master  and  his  Fellows  were  seized 

to  them  and  to  their  Heirs.     But  if  it  had  been  pleaded,  tliat  an 

Abbot  or  Prior  were  seized  in  Fee,  this  has  but  one  Intendment, 

m.  in  Kight  of  the  Honse,  for  an  Abbot  or  Prior  have  but  one 

Capacity,  and  diat  is,  to  the  Use,  and  in  Right  of  the  House:  And 

they  have  not  Capacity  to  them  and  their  Heirs,  and  therefore  it 

ahaU  begood  without  ehewing  how  they  were  seized,  and  it  shall  be 

taken  in  jure  domw.    But  Master  and  Fellows,  and  Dean  and 

Chapter,  and  such  like,  have  two  Capacities,  as  is  said  before,  and 

dierefore  it  ought  to  be  expressed  in  what  Right  they  were  seized, 

or  else  it  shall  be  taken  most  strongly  against  him  that  pleads  it,  and 

thatshaH  be,  to  them  and  their  Heirs,  and  if  it  should  be  ao  taken, 

the  Sequel  of  the  Matter  makes  against  the  Plaintiff;  for  whidi 

Reason  the  Replication  is  not  good. 

And  at  to  tUa  Exception,  aH  the  Court  held,  that  the  Exception 

was  not  good.    For  the  Justices  said,  when  it  is  pleaded  that  John 

Purpei^  Master  of  the  College,  and  his  Fellows  were  adzed  in 

Fee,  this  has  bnt  ona Intendment,  and  that  is,  m  Rwht  *of  the  •1>7.ifl6.fL5. 

_     .  Hcath*fMu(.i47. 

Kitch.  45S.  Via.  Abr. tit.  Seisin K.  pL  iO.  SeeSKch.  69. 
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^•S4r#  103]  College.  ^For  a  CmK>nition  *  cannot  be  intended  16  be  sm^ 
Bro^Feoffni.  al  ^  any  odier*8  Use.  cut  if  he  had  recited  their  several  Namei, 
vie  40.  B.  N.  C.  snd  had  called  them  Master  and  Fellows,  then  it  might  be  intended 
f60.  Dy.  8.pl.  that  they  were  seized  to  th^m  and  to  their  Heirs;  but. when  the 
332.  ^.^5  Leon.  F^P^  Name  of  the  Master  is  not  recited,  but  he  calls  hm  Mas- 
176.'  Popiitmrs!  ter,  and  laith  also,  his  Fellows,  this  is  the  usual  Recital  of  a  Cor- 
-Ieiik.f95.  pLi.  <por9tion,  and  then  when  he  saith,  the  Corporation  was  seized, 
b2c^  R^^on  ^'^^'^  ^^  intend  that  those  who  compose  the  Corporation  were 
8ut'.  of  Uses.  seised  in  their  own  proper  Capacities,  for  thence  it  would  follow 
law  of  Uses,  5«  that  the  Corporation  was  not  seized,  where  he  has  alledged  in  Fact 
m^UiS C. pt'i.  **'  ^  Corporation  was  seized.  But  if  it  was  pl^ed,  that 
Pott,  638.         *  ^'  '^*  Dean  of  such  a  Place,  or  Parson  of  such  a  Church,  or 

Prebendary  of  sudi  a  Prebend,  was  seized  in  Fee,  this  has  two 

Intendments,  viz.  it  mieht  be  in  his  own  proper  Capacity,  (for 

when  they  purchase  to  their  own  proper  Use  they  are  often  named 

by  such  Names)  or  it  might  be  that  they  were  seized  as  Dean, 

Parson,  or  Prebendary.    But  it  cannot  be  so  intended  in  the  Case 

of  a  Corporation,  for  they  shall  be  intended  seized  in  that  Capa- 

« tt  Am.  pi.  ^*      city  by  which  they  are  named.     *  And  it  was  said,  if  the  Husband 

di  VotSKI!^^'*  and  Wife  are  vouched,  it  is  a  good  Couulerplea  to  say,  that  the 

Bro.4«.   M.  18    Wife  or  her  Ancestors  never  had  anv  Thing,  \»  hereof  they  might 

Edw.3. 55.pU      make  a  Feoffment,  6ic.    for  it  sha(l  be  intended  that  they  arc 

^*  vouched  in  Right  of  the  Wife.    And  it  was  also  said,  tliat  a  Corr 

poration  cannot  be  seized  to  anoUier's  Use.    And  all  the  Justices 
agreed  that  the  said  Ex^reption  was  of  no  Weight,  aud  they  dis- 
allowed it. 
Ezceptioo  I.  Anotlier  Ezccpti()n  was  taken  to  the  Replication,  viz.  that  the 

Plaintiif  by  the  Ueplication  has  bhewn  the  Lease  niade  in  1 1  //.  8. 
of  the  Manor,  &c.  ut  sUfira,  except  the  Tenements  late  Larpents^ 
and  has  not  averred  that  the  ICX)  Acres  of  Pasture  were  not  Parcel 
of  the  Exception;  and  if  they  were  Parcel  of  the  Exception,  then 
they  did  not  pass  by  the  same  Lease  made  in  1 1  //.  8.  and  if  tliey 
did  not  pass  by  that  Lease,  tlivn  they  did  not  pass  from  Bcslent^ 
to  the  Defendant,  and  from  thence  it  follows,  that  the  Defendant 
was  not  possessed  of  llie  100  Acres  at  the  Time  of  the  new  JjeasQ 
taken  in  30  //.  8.  and  if  he  was  not  possessed  of  the  100  ^\cres 
at  the  Time  of  the  new  Ixjase,  then  the  new  Lease  is  gpod.     1-or 
the  Plaintiff  intends  to  avoid  the  new  Lease  by  the  Slatute,  be- 
cause  at  tlie  Time  of  the  making  of  it  tlie  Defendant  had  a  former 
Lease  in  the  same  Thmg,  and  if  he  had  not,  then  the  Lease 
alledged  in  Bar  is  not  ans\>ered  nor  avoided,  and  therefore  it  he- 
long's  to  the  plaintiff  to  convey  to  the  Defendant  a  former  Lease 
hi  the  same  Tlii»»g>  whereof  he  was  possessed  at  the  Time  of  tak- 
in<»  tlie  new  Lease.    And  if  it  shall  be  taken  Parcel  of  the  Excep- 
tion   then  it  did  not  {»ss  by  the  first  Lease ;  and  it  shall  be  in- 
tended Parcel  of  the  Exception,  inasmuch  as  the  contrary  is  not 
>►  M.  8  Ed.  4. 7.     shewn.     **  As  in8  JKrf.  4.  wherp  there  was  a  general  Pardon  grnpt- 
pl.  1.    Fitz.  Par-  ^j  iq  a||^  except  those  who  were  adherent  to  M.  and  bis  Son,  tlier© 
ciiartpr  ^J^Sec.     ^  was  agreed  by  thtf  Justices,  that  he  who  would  plead  a  general 
46.    Pleadings      Pardon  oNght  to  surmise  in  his  Pica,  that  he  was  not  adherent  to 
124.    P.  4  H.  7.    j^j^  fQj.  tliere  it  is  said,  that  he  ought  to  prove  himself  such  a  Per- 

%s!pl4b4?^Vf.  87.  pl.  tM..   t  *^n<l-  *^^*    1  Uon,  306.    H  Uon.  28.,  SUt.  Tri.  vol.  S.  fo.5. 
•J  iUsKk.  P.'c.  m^^eo.    Post,  484. 
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son  as  may  enjoy  the  Benefit  of  the  Pardon,    So  here^  wh^-  r      - 

the^e  is  a  Lease  with  an  ExcepUon,  and  the  Plaintiff  lyoiUd  take 

Advantage  of  the  t^ease  in  conveying  il  tp  the  l)efen({a^t,  ^nd 

diereby  tp  avoid  the  new  Lease,  lie  ought  to  8he>v  tha|  he  is  fuOy 

aUe'tb  do  it,  which  he  is  not  if  he  does  not  shew  tli^t  tfa«  ,100 

Acre^  were  not  Parcel  of  the  Tenements  lat^.JLfrigie^^,    *  Por  «  8m  Aatc  46, 

Pleas  and  especially  Replications  shall  be  taken  mpsf  .atr^H^ly  (j)|»^*J»«*ki 

agiiinst  him  that  pleads  them;  and  therefore  the  lOQ  Acres  sb^I  ""■^^** 

be  taken  Parcel  of  the  E^ceptioni  inasmuch  as  the  contrary  is  apt 

averred. 

To  this  Exception  it  was  answered  at  the  Bar  by  Gatcdy^  Ser- 
jeiant,  and  others,  that  the  Exception  in  the  Lease  may  not  be 
taken  to  extend  to  the  9aid   100  Acres,  because  by  the  Bar  it  ia 
alledged  that  the  100  Acres  are,  and  at  the  Time  of  the  Trespass 
supposed  were,  Parcel  of  the  said  Manor,  and  this  is  confessed  by 
the  Replication,  and  further  it  is  confessed  that  they  have  always 
been  Parcel  of  the  said  Mfinpr.     And  then  the  Exception  does  pot 
go  to  restrain  the  Lease  of  any  Part  of  it,  for  that  comes  under 
the  per  nomen^  for  it  is  said  that  they  leased  the  Manor  whereof^ 
8^c.  per  nqmen  of  their  Manor  of,  S^c.  and  of  all  theif  Lands,  4^, 
except  the  Tenements  late  Largients.     So  that  it  b  averred  that  tl|e 
whole  Manor  whereof,  8cc.  was  leased  by  the  per  nomen,  with  the 
Exception,  ^c.    wherefore  the   Exception  is  Parcel  of  the  per 
Mome/i,  and  not  of  the  Thing  averred  to  be  demised.     And  it  was 
said,  diat  the  Court  (if  it  be  not  expressly  shewn  to  the  contrary) 
ought  to  take  it  so,  because  it  is  a  common  Learning,  *  that  every  '  5  Co.  7«  b. 
Grant,  Demise,  or  Lease  shal)  be  taken  most  strongly  against  him  ^  Oo,  36.  •• 
that  makes  it,  and  shall  be  construed  to  pass  tlie  most  to  tbp  q^  £^i\^^  *^^  ^ 
Grantee  or  Lessee,  and  here  if  the  Court  ou|>ht  to  take  the  Excep-  197.  a.    Wlndi, 
tion  to  extend  to  the  100  Acres,  then  it  would  follow  from  thenoe  •••  Po*tj  ear. 
that  they  would  take  the  Lease  recited  most  strongly  against  the  ^^^'  ^  ^  ^ 
Lessee,  iuasmuch  as  less  would  pass  to  him ;  and  therefore  it  was 
said,  that  the  Court  ought  to  adjudge  of  the  Recital  now  in  taking 
it  most  strongly  against  the  Lessor,  as  they  ought  to  do  with  re* 
gard  to  the  tirst  Demise,  and  so  the  Court  ought  to  take  it  that  the 
100  Acres  passed,  and  that  they  were  not  Parcel  of  the  Excep-^ 
tioji.     And  therefore  the  Replication  is  good  enough,  notwiUi- 
standing  this  Exception,  and  the  100  Acres  are  well  enough  con* 
veyed  to  the  Defendant  from  the  tirst  Lessee.     Also  it  was  an* 
swered,  that  this  Exception  is  not  effectual  for  another  Caui^.  For 
if  the  Exception  extended  to  the  100  Acres,  then  the  100  Acres, 
during  the  Lease,  were  severed  from  the  Manor,  and  not  Parcel  of 
it,  for  the  100  Acres  being  in  Possession  cannot  be  Parcel  of  that 
which  is  a  Reversion.     'As  if  one  makes  a  Lease  for  Life  of  a  «5Co.  11.  h. 
Manor,  iexcept  20  Acres  of  it,  these  20  Acres  may  not  be  Parcel  ^^  ^  *^-  **•  ^ 
of  the  Reversion.     For  if  the  Reversion  of  the  Manor  is  granted,  utsii4.b.*  Dy. 
the  Acres  in  Possession  shall  not  pass,  for  they  are  not  Parcel  of  tos!  pi.  6. '  Jenk! 
the  Manor,  but  are  severed  for  the  Time.    *  but  if  a  Lease  is  s^^-  P'-  ^^-   ^^^' 
made  of  20  Acres  Parcel  of  a  Manor,  yet  the  Reversion  of  them  JS.  2i5?^'pS^^' 
is  Parcel  of  the  Manor,  sfor  a  Reversion  may  bo  Parcel  of  a  104.  perBrmnky^ 

CJ.   Vin.  Abr. 
tit  Manor  Q.  pi.  U 
*  See  Via.  Abr.  tit.  Manor  C.  pi.  5.    P«st,  4ff . 
t  Co.  Litt.  325.  a.    5  Co.  11.  b.    11  Co.  47.  b.    Pig.  oa  Recoy.  48. 
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•  See  ante  65.  (0 
and  the  Books 
there  cited. 
4  Bac.  Abr.  656. 
Vin.Abr.tit.su- 
tntes  fi.  9.  pi.  16. 
Exception  4. 


*  Dy.  103.  pi.  7. 

""  See  1  Keb.  720. 
Kedmg  sviiii  it    « 
liafl  been  ud- 
jud;;cil  that  a 
SiirrLDilcr  of  a 
Copyholder  to 
the  Kiug  Lord 
of  a  Manor,  was 
good  witliont 
Matter  of  Re- 
cord. 

^  L.  P.  Co  Litt. 
903.  b.  1  Leon. 
184. 
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Mftltei*  of  the  Replicadon  makes  for  the  Plaintiff^  b^t  it.  wants  a 
Traverse.  Wherefore  the  two  Judges  did  not  agree  io  the  Coofe* 
qoexice  arising  upon  the  Exception  of  the  said  100  Acres. 

Another  Exception  was  taken  to  the  Replication,  viz.  that  tbe 
Plaintiff  has  recited  Part  of  the  Act  of  31  f/.  8.  and  has  not  recited 
tU^Vdole.  For  it  was  said,  it  is  an  entire  Act,  and  ought,  to  be 
entkelj  recited,  as  other  Matters  of  Record.  But  the  whole  Court 
agreed,  that  the  Replication  was  good,  ifotwithstanding  this  Excep- 
tion. ^  For  it  is  the  cotnmon  Course  in  all  Courts  to  recite  only 
that'  Part  of  the  Statute  which  makes  for  him  who  recites  it,  aslhie 
Statutes  of  Non-residencei  of  Maintenance,  of  giving  of  Liveries, 
and  the  like. 

Another  Exception  was  taken  to  the  Replication,  viz,  that  tlie 
Mamner  of  the  Enrolment  of  the  Surrender  is  not  shewn.  For  it 
was  said,  he  ought  to  say  that  the  Deed  was  acknowledged  before 
such  a  Man^  then  being  a  Master  of  the  Chancery,  or  Master  of 
the  Rolls,  or  Lord  Chancellor,  to  which  the  other  Party  might 
have  an  Answer.  ^  But  Whiddon  and  Portman,  Justices,  held  that 
the  Exception  was  of  no  Weight,  ^for  tlie  King  cannot  take  the 
Surrender  without  Matter  of  liecord,  and  the  Eiirulmeut  only 
maken  it  of  Kecord,  which  ^hall  be  ^  intended  by  the  Pleading  to 
be  duly  made,  without  any  Circumstance  being  snewn,  and  if  such 
Circtnnstance  should  fail  to  mak^  it  an  Enrolment,  then  the  Party 
might  traverse  the  Enrolment,  and  it  should  be  tried  by  the  Re- 
coixi.  And  it  was  said,  if  a  Man  pleads  a  Fine  levied  by  Husband 
and  Wife,  he  shall  not  shew  how  the  Wife  was  examined,  nor  be- 
fore what  Justice  it  was  acknowledged,  nor  such  other  Circum- 
stances, but  he  shall  say  generally  that  a  Fine  was  levied.  And  so 
here  tlie  Plaintiff  shall  say  generally,  that  it  was  enrolled.  Broni" 
ley  did  not  touch  this  Point  in  his  Argument. 

Another  Exception  was  taken  to  the  Replication,  viz.  that  it  is 
contained  tlierein,  that  the  King  by  Force  of  the  said  Deed  enrolled 
was  sidzed  in  his  Demesne  as  of  Fee  in  Right  of  his  Crown, 
whereaM  l:e  was  not  seized  in  Right  of  his  Crown,  for  in  the  Act 
of  31  //.  8.  it  is  recited  that  divers  Abbots,  4rc.  had  surrendered 
their  Houses  to  the  King  before  that,  S^c.  and  it  is  ordained 
and  enacted,  that  the  King  shall  have  them  and  all  other  religious 
and  ecclesiastical  Hereditaments,  which  should  fall  after  the 
said  Act,  to  him,  his  Heirs  and  Successors,  for  ever,  and  does  not 
say,  as  Parcel  of  his  Crown ;  but  the  tirst  Act,  viz,  that  made  in 
27  H.  S.  ordains  that  the  King  shall  have  all  the  Possessions  given 
to  him  thereby,  that  is,  those  under  the  annual  Value  of  300  Marks, 
as  Parcel  of  his  Crown ;  but  this  Act  has  no  such  Words,  and 
tlierefore  it  is  but  a  Purchase,  in  w  hich  Case  it  shall  pot  be  Parcel 
of  tiie  Crown,  ^t.  But  the  whole  Court  disallowed  the  Excep- 
tion, for  the  Statute  saith,  that  the  King  sh^ll  have  them  to  him, 
his  Heirs  and  Successors,  which  Word  (Successors)  declares  that 
Uie}'  are  annexed  to  the  Crown,  and  shfdl  go  in  Succession,  aud 
lliat  he  shall  have  them  as  King. 

Anotlier  Exception  was  taken  to  the  Replication,  viz.  that  in  tbe 
End  bf  it|  it- is  averred,  that  the  second  Lease  was  void  by  the 
Statute,  and  the  Averment  ought  to  have  been,  that  it  was  void  in 
&e  Hands  of  the  Kitig  by  the  Statute.    For  the  second  iiease  was 

not 


o    sFulmerttono.  Ste*»rcl;thB»«7    '  ■•"  IW* 

toot  yoid  against  the  Abbot,  but  it,,wa&good  ,until.  the  TenetiiMiU^ 
c^nie  tb'tbe  fting^  and  when  the  InkierUance  was  in  bis  Hands  ^he 
Lensb  was  void,  and  so  it  ought'  to  be  averred,  and  that  tbe  King 
granted  the  Land  as  Land  in  Possession  to  the  Earl  of  Surrj/f  (Src. 
and 'not  to  aver  it,  as  it  is  averred,  for  this  Avernaent  may  be  tfiken 
lo  ihtend  that  it  was  void  at  first,  or  that  it  was  void  |ft«r  the  Grant 
of  the  Manor  made  to  the  Plaintiff ;  Wherefore,  4rC-  But  |he  Jus* 
tices  in  their  Arguments  did  not  give  any  Answer  to  this  Except 
tion. 

As  to  the  Reioinder,  all  the  Justices  held  that  the  Defendant  bf 
the  Rejoinder  had  departed  from  bis  Bar.    'Folr  in  the  Bar  hfi  •  Dyer los. pi. s. 
pleads  a  Lease  for  50  Years,  and  in  the  Rejoinder  he  concludef  ^*"*  pj^^^ 
upon  a  Lease  for  21  Years.    And  although  the  2,1  Years  shall  be  ^  pfnchiai.  i 
accounted  Parcel  of  the  50 Years,  yet  it  shall  be  a  Departure;  Finch 5S.  iKeb. 
for  n'ow  the  End  of  the  Lease  is  shorter  than  the  JLease  pleaded  in  ^9* 
Bar,  for  the  Lease  in  Bar  was  a  full  and  entire  Lease  ending  at 
such  a  Day,  and  now  it  is  shewn  to  end  sooner,  and  therefore  it  . 
varies  from  the  Lease  intended  in  the  Bar.     And  the  Defendant 
might  have  shewn   the  Statute,  and  the  whole  Matter  at  first, 
wherefore  he  shall  not  be  aided  now  by  the  said  Branch  of  the 
Statute.     'And  if  a  Man  will  shew  that  J.  5.  was  seized  in  Fee,  'T.fiH.r.  fS. 
and  granted  to  hnn  a  Rent  Charge,  and  avows  for  it,  tlie  Plaintiff  ^'^^  BroDe- 


the 

the  Avowry  J.  S.  shall  be  intended  seized  in  Fee,  and  that  the  Grant  tm^'  a.  pl.^,*^ 
was  good  by  the  common  Law,  and  now  by  the  Rejoinder  the  De- 
fendant does  not  maintain  it,  bat  will  enable  himself  bv  the  Statute 
vf  UbeSf  and  so  will  aid  himself  by  *  Statute  Law.     So  heie  the  ♦And  when  a 
Ixase  pleaded  in  Bar  shall  be  intended  a  full  I^ase  by  the  common  ^*"p?  •*"  ^<'**j 
Law,  and  now  by  the  Rejoinder  be  will  rely  upon   a  Lease  for  a  an  Estate  made 
shorter  Time  made  good  by  Statute  Law,  and  this  M  atter  comes  by  the  common 
after  the  first  Lease,  nnd  under  it,  and  not  before  it,  and  therefore  ^^'i***  Jjifi**** 
it  is  not  pursuant  to  the  Bar.     ^  As  if  a  Man  pleads  in  Bar  a  Feoff-  nu^j^e  it  i^ood  by 
ment  of  J.  S.  the  Plaintiff  shews  tliat  J.  S.  disseized  him,  and  after  Act  of  Parlia- 
enfeoffed  the  Defendant,  upon  whom  he  re-entered,  S^c.  the  De-  IJJfP^'  ^i'  ^^^ 
fendant  by  Rejoinder  sheMs  diat  the  Plaintiff  after  the  Disseizin  ^4^  i^i*^^  i 
confirmed   the  EsUite  of  J.  $,  and  afterwards  J,  S*  enfeoffed  him,  Finnb  ibd,  isi. 
this  is  a  good  Plea,  and  no  Departure,  because  the  Confirmation  **^>n<^l»5i- 
was  made  before  the  Feoffment,  and  so  it  fortifies  the  Bar :     But  *  M.  6  H.  7. 8  a. 
if  he  had  pleaded  by  the  Rejoinder  a  Confirmation  made   by  the  ^  ^•Me*  ^<«« 
Plaintiff  to  himself,  such  Rejoinder  had  been  a  Departure,  because  h?'*18  £^4.  S4. 
it  came  after  the  Feoffment  pleaded  in  Bar.     So  here  the  Act  of  b.  Ptr  CoUoa. 
Parliament  came  after  the  Lease,  which  he  might  have  pleaded  in  ^'®'  '^j***  *^* 
Bar.     And  therefore  it  is  a  Departure  by  the  Opinion  of  the  whole  co.^Litt  ao4.  a. 

Court.  1  Finch  ISO. 

S  Finch  50,  5 1 .  399.    4  Bac.  Abr.  123. 

*  Another  Exception  was  taken  to  the  Rejoinder,  viz.  that  it  is  [  *  106  ] 
not  shewn  therein,  nor  by  the  Bar,  that  any  Kent  was  reserved  Eiception  r. 
upon  tlie  second  Lease,  and  the  Proviso  in  the  Act  recited  in  the     *  *^- 

Rejoinder  is  conditional,  m.  it  makes  the  Lease  good  for  21  Years, 
so  that  the  ancient  Rent  be  reserved  thereupon,,  or  else  not,  and  it 
is  not  shewn  tliat  any  Rent  was  reserved  upon  the  second  Lease, 
for  which  Reason  the  Rejoinder  is  bad,  for  the  Defendant  ou<rht  !o 
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Ime  Jktmm  tkaft  Mdi  BitBl^rai  Mserved,^  and  o^ghl  to  hmm  Mer* 
fi  <Atk  mm  tW  mriwi  Bat,  aBdmcek  bMoot  ihewa  it^^he 
fcaaoQC  Aenw  knttif  to  ke  witha  Ao  Parmw  of  the  Promo. 
Ta  ulnck  the  wMe  Cowt  M^raed. 

Ami  »  to  tbe  prioranl  Iftatler,  tou.  •Emitting  it  had  bcni  al- 

iKkad  dM  the  aaaeot  tet  waa  reaervcd^  and  diaft  tfaa  Pleading 

lad  ben  fo«4  it  waa  waB  dobatod  whedier  the  aecoad  Lease 

Awldbe  goodfiof  dl  the  Yean  Emited  in  it»  or  whether  it  should 

bo  utteflj  void  bf  Ae  Statute,  orif  itshouklbegoodfor  21  Years 

g«lj.    Ami-  all  the  Juatioes  weed  imanimouslyy  that  the  second 

Leaso  sbooM  be  pood  for  £i  Yean  od^  to  be  accounted  froaa  the 

Time  of  the  Bafcao^aiich  second  Lease.    But  PoiiaMui  and  Bfwn- 

U         Igrdidnot  agree  iui  die  Reason  tbereo£    For  Portean  said,  we 

oa^t  lio  consider  two  Brancbea.  of  dM  Statute.    The  first  is  the 

Biaoch  which  audbes  void  Leases  made  within  a  Year  before  the 

Statute  of  such  Possessioosaa  after  the  Statute  should  come  to  the 

Hands  of  King  Henry  the  Eigbth»  because  the  same  Thing  was  in 

Lease  before.    The  second  l^och  is  the  Proviso  and  Part  of  the 

Statute  reciled  in  the  Rejoinder.    And  as  it  seems  to  me,  if  the 

said  second  Bianch  had  not  been  made,  both  the  Leases  bad  been 

*M.  lift  8. 15.  ^'oidf  *  ^or  the  taking  of  the  second  Lease  by  the  JDefeudant  is  a 

a.  Pit  BndmL  H    Surrender  of  the  tirbt  Lease  which  he  bad  at  that  Time   by  the 

L^  u'^r-      Course   of  die  common  Law.    And  it  seems  to  me  also,  that  by 

render  14.  5  Co.  die  said  tirst  Branch  the  second  Ixase  had  been  utterly  void  |if  the 

11.  b.  Perk,  i      said  last  Branch  of  the  Statute  had  not  been  made.    For  die  Words 

617.  SBac  Abr.  ^f  th^  g^ij  first  Branch  concerning  Leases  then  made  are,  if  any 

ecclesiastical  Governor  of  any  ecclesiastical  House  or  Place,  which 
after  the  Statute  shall  come  to  the  King,  within  one  Year  before 
the  first  Day  of  the  Parliament  hath  made  any  Lease,  under  his 
common  Sealt  tor  Years  of  any  Hereditaments,  whereof  and  in 
which  any  Estate  or  Interest  for  Life,  Year  or  Years,  at  the  Time 
of  the  making  of  such  Grant  or  Lease,  then  had  its  Bein^  or  Con} 
iinuance,  and  then  tras  not  determined,  finished,  or  expired,  that 
then  every  such  Lease  shall  be  utterly  void,  and  of  no  Effect, 
which  Words  would  avoid  the  second  Lease  in  our  Case,  for  it 
was  made  by  au  ecclesiastical  Governor,  viz,  the  Master  and  Fellows 
of  a  College,  and  under  their  common  Seal,  and  toithin  a  Year 
before  thejirst  Day  of  the  Parliament,  and  of  Hereditaments  which 
afterwards  came  to  the  Hands  of  King  Henry  the  Eighth,  and  in 
which  an  Estate  for  Years,  at  the  Time  of  the  making  such  new 
Lease,  then  had  its  Being  or  Continuance,  aful  then  was  not  de* 
termined,  finished,  or  expired.  For  (as  1  apprehend)  diis  Clause 
(then  had  its  Being  or  Continuance,  and  then  was  not  determined, 
finished,  or  expired,)  is  one  same  Sentence  spoken  and  put  two 
different  Ways,  and  each  Pari  of  the  Sentence  taken  by  itself  alone 
contains  in  itself  as  much  as  both  the  Parts.  For  that  Lease,  which 
hath  its  Being,  is  not  tiuished,  and  if  it  is  not  tinished,  it  hath  its 
IJeing,  and  if  it  ha»  its  Continuance,  ergo  it  is  not  eipired,  and  if 
it  is  expired,  ergo  it  baa  not  Continuance.  And  so,  as  1  said,  it 
is  one  Substance  of  Matter  expressed  by  W^ords  two  Ways,  each 
Way  containing  in  itself  the  contrary,  which  Contrariety  is  proved 
^utiially  by  tbe  other  Words,  and  so  each  of  the  Phrases  of  Speech 
contains  one  same  Sentence  and  Substance,  and  not  divers*    And 
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then,  I  s^j  that.Al  lUe  Time^f  ipakiqfilit  »4lkr  Iwwii  iiMMki#r- 
Lease  had  iU  Beiiog  aod  Contkiuaiice,  ■■rtlhwiiBiai  sol  delersHnld^  *  * 
finidiedt  ^  etpUedw* .  For  these  Wordsy  (^itf  lAe  iEmm  tftiuMmakimgL  1 
of  such  Lease)  have  the  same  Meanuig  visitk  ?die  Wtxfda  (whtmrtke.  ^ 
Lease  was  made)  andtbeii  I  say,  thatwben  Uie.  novr  {ieaie  waftmiMk^ 
the  first  Lease  had  its  Being,  and  yvas.n^^lMBliocdr-ifoc.itiMgrV 
determined j^  tbeooaking  of  the  new.Lciiae,  intfvhicitAife  al^naji  -* 
be  said,  thatat  the  Time  of  the  making  the  newJLeasf,:.lWanGMiife  :: 
Lease  had  its  Being,  or  was  in  Fore^.  For  if  the*  'fkmtd  eitfeqtfi  - / 
the  Lord  in  Fee,  hereby  the  Seigniory,  is-  extinet,  yet;  it  tamy  well  ;- 
be  saidi  that  at  the  Time  of  the  Feofiment  the  SeignKiry  was  ia  -teff  J 
and  ii^  .the  usual  Phrase  in  that  Case.  And  there6>i9.  (iis ft  aoeBUii 
to  me)  the  Thing,  which  is  determined  by  any  Act,  may  be  said  to  be ,  - 

in  esse  at  the  Time  of  that  Act  done.  .  JSp  bere.Uiis  first  Clause  of 
the  StatAitep  which  makes  void  •  Leases  of  Things  in  which  any    - 
Estale  or  Interest  for  Years  at  the  Time  of  the  making  of  them  bad 
its  Being  or  Continuance,  and  then  was  not  determined,  or  finished^ 
wo^ld  have  determined  the  new  Lease,  if  the  second  Clause  bad 
not  been  added  to  it;  and  for  Kemedy  thereof  was  the  second 
Branch  made,  which  does  not  come  properly  under  a  Proviso,  but 
is  a  new  Act,  which  ordains,  that  if' any  Gwemor  aforesaid^  within . 
OTie  Year  next  before  the  Jirst  Dai^of  the  Parliamentf  hath  made 
any  D^se^  Lease t  or  Grant,  to  any  Pertofifor  Years  of  any  Tene* 
ments,  u?hich  hereon,  at  tlijg  Time  qf  the  said  Demisef  Lease,  or . 
GratU,<had  and  held  the  same  Tenements  to  Farm  for  Years  then 
notexpifed,  that  then  the  same  Person,  to  whom  any  such  Demise, 
Lease,  or  Grant  has  been  made,  shall  have  and  hold  the  same 
Tenements  fa^  the  Term  of  d  1  Years  only  from  the  Time  of  the 
making  of  the  said  Demise,  Lease,  or  Grant,  if  so  many  Years 
be  specified,  limited,  and  expressed  in  the  same  Demise,.  Lease,  or 
Grant,  or  for  so  mam/  Years  as  are  expressed  in  such  Demise,  Lease, 
or  Grant,  so  that  toe  ancient  Rent  be  thereupon  reserved,  and  so 
that  the  same  Lease  or  Leases  do  not  exceed  21  Years,    Which 
Branch  is  very  obscure  by  reason  of  these  Words  therein,  viz.  s» 
that  the  same  Lease  or  Leases  do  not  exceed  91  JTears.    And  how 
these  Words  shall  be  taken  in  our  Case,  inasmuch  as  the  new  Lease 
was  made  for  50  Years,  we  are  to  consider.    And  herein  it  is  to  be 
seen  whether  the  said  Words  are  cpudition%l  or  not,  as  the  Words  of 
the  Reservation  of  the  ancient  Rent  are,  and  whether  they  shall 
be  refesired  only  to  the  last  Part  of  the  Disjunctive,  that  is,  to  these 
Words  (or  for  so  many  Years,  iic.)  or  if  they  shall  be  refereed  to 
both  the  Parts  of  the  Distjupctive.    And  (as  it  seems  to  me)  this 
Branch  of  the  Statute  will  make  the  Leases  good  for  21  Years, 
*wfaich  the  first  Branch  would  have  utterly  avoided.    And  therefore       [  *107  ] 
it  is  to  be  observed^  that  our  'Case  is  within  all  tbe  Words  of  tb# 
said  Branch,  (except  only  the  said  Words  concerning  the  ancient 
Rest,  and  die  Extent  of  the  Lease  above  the  N  umber  of  21  Y'ears) 
for  it  was  made  by  such  a  Governor  as  is  mentioned  in  tbe  said 
Branchy  and  within  one  Year  next  before  the  first  Day  of  the  Parr 
liament,  and  to  such  Person  as  at  tbe  Time  of  the  Demise  held  tbe 
same  Tenements  to  Farm  for  Years  then  not  expired*    And  what 
Impediment  then  is  there  to  the  contrary,  but  that  the  Least  iMil  - 

p  bo 


lOT  Mich!  Term.  1  &  2  PhiUp  and  Mary,  in  B.  R. 

be  good  for  21  Years  from  the  Hme  of  the  ibakiDg  ?  None  certainly, 
unless  the  Clause  concenuDg  the  Reservation  of  the  ancient  Rent, 
and  the  Number  of  Years  exceeding  21,  be  an  Obstacle  thereto. 
And  as  to  the  ancient  Rent  not  being  reserved,  I  have  shewn  be- 
fore that  die  Ple^iding  is  not  good  upon  that  Account,  and  so  my 
Opinion  appears  before  ia  this  Point.  And  as  to  these  Words,  viz. 
•^King.  Max.  SO  thdt  the  same  Lease  or  Leases  do  not  exceed  2\  Years,  'they 
reg.  10.  pi.  5.        are  referred  only  to  those  Words  which  are  the  last  Part  of  the 

Disjunctive,  vh.  or  for  so  nuuiy  Years  as  are  expressed  in  such 
Demise,  Lease,  or  Grant,  for  they  cannot  be  intended  to  refer  to 
die  first  Branchy  viz.  that  it  shall  be  good  for  21  Years.     For  tlie 
Intent  of  the  Makers  may  not  by  any  Means  be  taken   to  make 
Leases  for  21  Years  to  be  good  for  21  Years,  and  no  other  Leases 
exceeding  21  Years,  for  there  were  not  many  such  Leases  made, 
for  when  Men  saw  that  all  Abbies  were  likely  to  be  suppressed, 
they  took  new  Leases  for  a  very  long  Time,  and  the  Abbots  and 
other  Governors  were  content  to  enlarge  the  Leases  of  their  Farmers, 
who  were  their  Friends,  and  of  their  Acquaintance,  for  a  very  long 
Time.     And  to  make  such  Leases  good  for  a  reasonable  Time,  viz. 
for  21  Years  only,  was  the  Intent  of  the  two  Branches  of  the  Statute, 
and  not  only  to  make  good  the  Leases  made  for  21  Years,  for  if 
the  Statute  should  be  so  taken,  it  would  affect  but  a  small  Number 
of  Leases,  but  the  Intent  of  the  Makers  was,  as  I  have  said  above. 
And  then  the  said  Clause,  viz.  and  so  that  the  same  Lease  or  Leases 
do  not  exceed  21  Years^  has  Relation  only  to  the  last  Partf  of  the 
Disjunctive,  viz.  or  for  so  many  Years  as  in  such  Demise,  Lease,  or 
Grant,  are  expressed.    And  the  said  Clauses  added  together  stand 
thus,  viz.  or  for  so  many  Years  as  in  such  Demise,  Lease,  or 
Grant  are  expressed,  so  that  the  same  Lease  or  Leases  do  not  ex- 
ceed 21  Years,  and  this  is  the  proper  Relation  of  the  said  Clause. 
As  if  I  vrottld  say,  you  shall  have  my  Land  for  21  Years,  or  for 
so   many  Years  as  J.  5.  shall  appoint,  so  that  it  does  not  ex- 
ceed 21  Years,  there  the  (so  that)  has  Relation  to  the  last  Part  of 
"the  Disjunctive  only,  viz.  to  the  Number  appointed  by  J.  S.  and 
aotto  the  Number  appointed  by  me.     So  m  our  principal  Case, 
'    the  (so  that)  shall  have  Relation  to  the  said  last  Part  of  the  said 
Disjunctive.     And  if  the  (so  that)  be  thus  referred,  then  it  is  not 
»  Condition,  for  it  cannot  restrain  unto  21  Years  the  Term  that  is 
ahprter  than  21  Years,  and  therefore  it  is  not  a  Condition,  but  is 
a  full   Deoionstration  of  the  said  last  Part  of  the  Disjunctive, 
which  in  Effect  is  but  superfluous  and  superabundant.     And  in  this 
Manner  the  Branch  shall  be  construed,  as  it  seems  to  me.     And  so 
(as  I  have  said  before)  this  last  Branch  makes  good  that,  which  the 
first  Branch  would  otherwise  have  taken  away,  and  revives  that, 
which  the  other  Branch  (if  it  had  been  made  at  another  Time) 
Would,  have  extinguished.     And  dierefore  the  Lease  shall  be  good 
only  for  21  Years,  unless  it  be  hindered  by  reason  of  the  ancient 
Rent  ii^t  beii^  reserved 
Bromiey,  C.  J.  Bromley  argued  the  same  Day  that  tlie  others  argued^    And 

also  at  another  Day  afterwards  the  Judges  spoke  to  the  Matter. 
And  the  £ffect  of  Bromley's  Argument  both  Times,  as  to  the 
Point  of  HAe  Statute^  was  as  follows:    It  seems  to  me|  that  the 

first 
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first  Lease  k  aarreoflered^bjr  the  taking  of  the  second  Lease^  m 
bath  been  sttd,  ^  for  both  die  Estates  oould  not  be  in  one  spme  ^Post  194.  Per 
Person  at  one  same  Time,  ^  and  therefore  when  the  Defendant  i^'^A  h  a    ^ 
being  possessed  of  the  first  Tehn  took  a  new  Lease  of  the  same  a.  Per  Brudenel 
Tenements  to  commence  presendy,  thisy  by  the  Course  of  tb^  ^  Brook,  Kro, 
common  Law,  is  a  Surrender  of  the  first  Lease*    And  as  to  tti»^  ^^^  **•  ^^^' 
which  has  been  objected  at  the  Bar  to  the  contrary,  912;.  tlia;  it  shall  n.b.  Pfrk.^ 
not  be  a  Surrender,  because  the  Statute  makes  die  second  Lease  6i7.  sBac.Abr. 
void,  for  the  Cause  why  it  should  be  a  Surrender  is   the  taking  ^^^* 
of  the  second   Estate,  and  if  the  Statute  makes  the  taking    of 
the  second  Estate  to  be  meerly  void,  then  the  Operation  of  the 
common  Law,  as  to  tUe  Surrender,  is  thereby  taken  away ;  Sir,  as 
to  this  I  say,  that  it  is  Part  of  the  Matter  in   Dispute,  whether 
the  second   Lease  be  void  by    the  Statute,  or  not.     Btit  not- 
withstanding I  grant  it  to  be  so,  yet  the  Statute  which  saith  it 
shall  be  void  may  not  be  construed  to  make  it  void  ab  iniiiOf  and 
as  if  it  had  never  been  made,  but  it  shall  be  expounded  to  make 
it  void  as  to  the  King,  and  after  the  same  Lands  are  come  to  the 
Hands  of  die  King,  and  not  otherwise,  for  at  the  Time  of  the 
the  second  Lease  the  Master  and  Fellows  were  lawfully 
in  Fee,  and  had  then  good  Power  to  make  a  new  Lease ;  and 
so  the  Words  of  the  Statute  shall  not  be  intended  to  make  it  void 
ab  initio,  and  therefore  it  does  not  avoid  the  Operation  of  th^  com- 
mon Law  in  the  Surrender.     "*  For  if  a  Man  makes  a  I^ase  for  ''Co.Litt.SiS.  b. 
40  Years,  the  Lessee  afterwards  takes  a  new  Lease  for' ^  Years,  KincheVsBac 
upon  Condition  that  if  he  does  not  such  an  Act,  the  Idease  shall  Abr.  46o. 
be  void,  and  after  he  breaks  the  Condition,  so  thkt  thereby  the  se- 
cond Lease  is  void,  yet  it  is  not  so  void,  nor  with  such  Relation  as  to 
take  away  the  Surrender  of  the  40  Years,  for  the  Surrender,  by  the 
taking  the  new  Lease  for  20  Years,  was  executed  absolutely  at  that 
Time,  and  it  is  not  defeated  although  the  Coadition  makes  the  second 
Lease  void  ab  initio  for  divers  Purposes.    And  if  a  Recovery  is  had 
of  Land,  which  is  afterwards  reversed  by  Error,  which  avoids  the 
Recovery,  yet  it  does  not  so  avoid  it  that  the  Uecoveror  shall  be 
punished  by  Trespass  for  taking  the  Issues  in  the  m&dR  Time.     Sp 
if  the  Feoffor  enters  upon  the  Feoffee  for  Condition  broken,  ye4  fae 
has  not  so  avoided  the  Feoffineut  as  to  punish  die  Feoffee  for  the  . 
mean  Profits  received.    Therefor^whefe  Things  are  made  void  by 
the  common  Law,  or  by  statute  Law,  it  is  to  be  considered  how, 
and  that  ahall  be  ruled  by  common  Reason^    And  so  the  Statute 
here  (admitting  it  makes  void  the  second  Lease,  as  *in  reiveriiate       [*  108  ] 
it  makes  some  Leases  void)  shall  not  so  make  void  the  second  Lease 
as  if  it  had  never  been  made.     And  the  first  Lease  (as  I  have  said 
before)  is  surrendered  by  the  taking  of  the  seco]nd  Lease.     And 
this  Surrender  (although  the  Statute  should  make  the  second  void) 
is  not  defeated.    And  as  to  the  second  Lease,  it  seems  to  nie  that 
the  said  first  Branch  of  the  Statute  will  not  defeat  it,  but  it  ^ouid 
have  been  good  for  the  whole  60  Years  if  the  said  second  Branch 
had  not  been  made,  and  the  Sense  of  the  Words  of  lhe  said  first 
Branch,  being  ri^tly  discussed  and  known,  will  make  this  mani- 
fest.    For  the  Words  of  the  said  Branch  are  as  have  been  recited. 
And  the  Doubt  lies  in  diese  Words,  viz.  iu  which  an  Estate  for 
Years,  at  the  Time  of  the  making  such  fiew  Lease,  then  haaits 
Being  or  Continuance,  and  then  was  not  determined,  Jinisked,  or 
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txpired.    And,  (as  it  seems  to  me)  this  Clause  is  not  one  Sentence 
put  and  expressed  two  different  Ways,  so  that  each  Part  of  the 
Sentence,  taken  by  itself  alone,  contains  in  itself  as  much  as  both 
the  Parts  together,  as  it  was  last  said,  but  it  is  two  several  Sen- 
tences, between  which  the  Copulative  (and)  is  interposed,  which 
makes  it  that  no  Lease  shall  be  avoided  thereby,  except  both  the 
Parts  of  the  Copulative  are  first  performed.    And  that  there  are 
here  two  Sentences,  and  two  Things  to  be  performed,  whereof 
<yne  may  ^ .  performed,  and  the  other  not,  is  easily  proved.     For 
the  Words  are,  which  then  had  its  Beings  and  then  was  not  deter" 
fnined.    And,  Sir,  some  Things  at  one  same  Time  may  be  in  esse, 
and  not  determined,  and  some  Things  at  on^  same  Time  may  be  in 
esse,  and  be  determined.     As  if  a  Man  hath  Land  charged  with  a 
Rent-charge  to  J.  D.  and  he  makes  a  Feoffment  thereof  to  J.  S» 
there  the  Rent  at  the  Time  of  the  Feoffment  was  in  esse,  and  not 
determined,  for  the  Rent  was  in  esse  before  the  Feoffment,  and  at 
the  Time  of  the  Feoffment,  and  after  the  Feoffment,   and   there- 
fore it  may  be  well  said,  that  at  the  Time  of  the  Feofi'^ent  the 
Rent  had  its  Being,  and  then  was  not  determined.     But  if  he  had 
made  a  Feoffment  of  the  same  Land  to  J.  D.  who  had  the  Rent 
out  of  it,  there  at  the  Time  of  the  Feoffment  the  Rent  had  its 
Being,^  and  then  was  determined,  for  it  was  determined   by  the 
Feoffment,    And  so  you  see  there  that  these  Words  (which  had  its 
Being)  and  the  Words  (and  was  not  then  determined)  are  not  of 
one  satne  Effect,  but  are  several  Clauses  joined  together  by  the 
Copulative,  and  which  have  several  Senses  and  several  Effects,  the 
one  contrary  to  the  other.    And  so  in  our  Case,  the  Statute  having 
these  Clauses  joined  together  by  the  Copulative  (and)  makes  void 
no  Leas0  but  such  wherein  both  the  Parts  of  the  Copulative  are 
first  performed ;  which  are  not  in  the  second  Lease  in  our  Case, 
but  one  Part  only  is  performed,  which  is,  that  at  the  Time  of  the 
making  of  it  an  Estate  fyr  Years  had  its  Being  and  Continuance ; 
and  if  the  Clause  had  stopped  there,  I  would  confess  the  second 
Xease  had  been  void*    But  the  second  Part  of  the  Clause  is  not 
performed,  which  is,  (and  tlien  was  not  determined,  finished,  or 
expired;)  for  here  the  first  Lease,  at  the  Time  of  the  making  of 
the  second,  was  determined  and  finished.    And  so  no  Lease  is 
made  void  of  any  Hereditament  but  only  of  such  wherein  an  Estate 
for  Years,  at  the  Time  of  the  making  the  Lease,,  had  its  Being,  and 
vas  not  determined ;  and  in  our  Case  an  Estate  for  Years,  at  the 
Time  of  die  making  the  Lease,  had  its  Being,  and  was  determined ; 
wherefore  it  is  out  of  the  annulling  Wonds  of  the  Statute.    For 
these  Words  (at  the  Time  of  the  making)  mean  (the  same  Instant 
of  the  making)  for  they  do  not  contain  the  Time  before,  nor  the 
Time  after,  but  the  veiy  Instant  of  the  making,  which  the  Statute 
intends  to  be  the  End  of  one  Time,  and  the  Beginning  of  another, 
for  it  saith,  at  the  Time  of  the  making  had  its  Beifig,  and  was  not 
determined,  which  Words  imply,  that  at  that  Time  some  Things 
may  have  their  Being,  and  also  be  determined  (to  which  the  Statute 
does  not  extend,)  and  some  ^Fhings  may  have  their  Being,  and  be 
not  determined,  which  last  are  intended  by  die  Statute.    And  so 
there  is  an  Instant  intended  by  the  Statute,  which  contains  ^xBeinn 
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and  ft  Deierminatiorif  to  which  the  Statute  does  not  extend,  but  it 
e](tiend8  only  to  Things  then  in  Being  and  not  determined.  And 
our  Case  is,  dmt  it  was  in  Being  and  detertnined  at  one  same  in- 
stant, and  so  the  second  Lease  is  out  of  the  Danger  of  this  Branch. 
And  therefore  it  should  be  good  for  the  whole  60  Years,  notwith- 
standing the  same  Branch.  And,  S'u*,  it  has  been  objected  at  the 
Bar  by  my  Brother  Gawdy  to  the  contrary,  viz.  that  these  Words  ' 
(at  the  Time  of  the  making)  shall  be  intended  the  Time  before  the 
Act  done,  and  that  the  tirst  Lease  was  not  determined  until  die  se- 
cond Lease  was  made,  and  this  Word  (making)  is  the  Time  before ; 
and  hereupon  he  put  an  Example,  as  if  a  Man  is  bound  in  <£20  to  ^ 

give  him  Meat  and  Drink  to  one  for  the  Time  he  is  in  making  his 
House,  or  his  Account,  there  he  is  bound  to  eive  him  Meat  and 
Drink  while  he  is  in  making  the  House,  or  die  Account,  and  when 
the  House  or  the  Account  is  made,  then  he  is  discharsed  from 
^vii^  him  Meat  and  Drink :  and  therefore  (making)  shall  be  there 
intended  the  Time  before  the  Act  done.  So  here  (as  he  said)  die 
Statute  makes  void  Leases  of  Things,  in  which  an  Estate  for  Years, 
at  the  Time  of  the  making  of  them,  had  its  Being,  which  Word 
(making)  as  he  apprehended,  ought  to  be  taken  for  the  Time  in 
which  the  necessary  Circumstances  preceding  the  Delivery,  as 
writing  or  sealing,  were  in  doing.  Sir,  as  to  this  I  answer,  that 
the  Case  of  making  a  House,  or  Account  is  good  Law,  for  die 
common  Phrase  of  Speech,  and  the  Matter  itself,  shews  that  the 
Word  (making)  extends  there  onl^  to  the  Time  which  is  before  the. 
Act  finished.  But  here  in  our  pnncipal  Case,  this  Word  (making) 
contains  in  itself  the  Time  of  the  Consummation  of  the  Act.  As 
in  an  Action  of  Debt  upon  an  Obligation  the  Defendant  pleads 
that  tempore  confectionis  scripti  (which  is  at  the  Time  of  the  making 
the  Dc^,)  he  was  within  Age,  if  Issue  be  joined  upon  it,  the 
Plaintiff  may  give  in  Evidence,  that  at  the  Time  of  the  Delivery 
of  die  Deed  the  Defendant  was  of  full  Age,  and  that  is  sufficient 
although  the  Defendant  gives  in  Evidence,  that  at  the  Time  of  the 
writing  and  sealing  of  the  Deed  he  viras  viithin  Age,  for  there 
these  Words  (at  the  Time  of  the  making  the  Deed)  ♦  mean  the  •  5 Co.  i.  a.  P«r 
Tune  in  which  all  the  Circumstances  that  contribute  to  the  So'^' fl^tt^C 
makii^  of  it  were  accomplished  and  consummated.  And  so  in  our  j.  ^^  jime  of 
Case,  the  Words  (at  the  Time  of  the  making  the  Lease)  mean  the  making  com- 
♦  the  Hme  when  the  Lease  takes  effect,  and  is  consummated.  2*"5"  ^y  ^^ 
Wherefore  it  seems  to  me,  that  notwithstanding  this  Objection  or  ^r*7nOl 
any  other  Matter  m  the  said  first  Branch  of  the  Statute,  the  new  I  ^^  -I 
Lease  should  be  good  for  the  whole  50  Years.  And  in  order  to 
abbreviate  such  long  Leases  as  were  not  toudied  by  the  said  first 
Branch,  the  second  Branch  was  made,  which  is  properly  a  Proviso, 
and  not  a  new  Act;  the  Words  of  which  are  as  have  been  recited, 
and  the  Doubt  lies  m  diese  Words,  viz.  and  so  that  the  same  Lease 
or  Leaset  do  Mt  exceed  21  Years.  And  it  seems  to  me,  that  these 
Words  are  not  conditional,  nor  are  to  be  referred  to  the  Number  of 
Years  oontained  in  the  Writing  of  the  new  Lease,  but  they  are  to 
be  referred  to  the  Number  of  Years  appointed  and  limited  in  the 
same  Branch,  viz.  to  the  Number  of  2 1  Years,  to  which  Number 
the  long  Terms  are  abridged.    And  that  they  shall  be  so  referred^ 
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18  proved  by  the  Words  of  the  same  Branch.     For  the  Words 
thereof  are,  that  then  the  said  Person,  to  whom  such  Demise,  Lease, 
or  Grant  hath  been  so  made,  shall  have  and  hold  the  same  Lands 
for  the  Term  of9,\  Years  only  from  the  Time  of  the  making  of  such 
Demise,  Lease,  or  Grant,  Sic.  vfhichWordConl^ )  proves  that  the 
Words  (so  that  the  same  Lease  or  Leases  do  riht  exceed  21  Years) 
shall  not  be  referred  to  the  Number  of  Years  contained  in  thcr 
Writing  of  the  new  Lease.     For  if  they  should  be  so  referred,  then 
the  Word  (only)  has  no  Sense  or  Meaning  at  all ;  nor  has  it  any  apt 
Signification  to  serve  such  Construction,  for  if  it  had  been  put  by 
Words  at  large,  viz,  that  the  same  new  Lease  shall  be  good  for  21 
Years  only,  if  21  Years  or  a  lesser 'Number  contained  in  such  new 
Lease,  what  Sort  of  Phrase  would  thb  have  been  ?  And  to  what 
Purpose  had  the  Word  (only)  there  served  ?  Certainly  to  no  Man- 
ner of  Purpose,  but  it  would  have  been  absurdly  put  there;  for 
die  Word  (only)  is  a  Word  of  Abbreviation,  and  the  Words  (that 
he  ^hall-hold  for  21  Years  Only)  is  as  much  as  to  say.  He  shall  hold 
for  21  Years  and  no  more,  which  is  not  a  proper  Expression  if 
tfieie  Ulcere  only  ^1  Years  in  all  limited  in  the  Lease,  for  then  it 
eannot  abridge  that  which  is  not,  for  an  Abridgment  is  to  reduce  a 
Thing  less  from  greater,  and  a  Term  may  not  be  abridged  unto 
£1  Years,  if  4t  does  not  exceed  the  Number  of  21  Years.    And 
so  (as  i  said)  the  yfoTA'(onbf)  will  not  permit  the  Words  (so  that 
the  same  Lease  or  Leases  do  not  exceed  21  Years)  to  be  referred  to 
die  Number  of  Years  limited  in  the  new  Demise,  but  they  refer 
to  an  Abbreviation  o(  a  greater  Term  than  21  Years  to  21  Years. 
Wherefore  the  said  Words  are  not  conditional,  but  are  in  Nature 
of  a  double  Repetition,  ani  it  is  all  one  as  if  the  Words  (shall  be 
good  for)  liad  been  put  itistead  of  the  Words  (shall  not  exceed)  and 
men  the  Sentence  had  been  thus,  tiz:  so  that  the  same  Lease  or 
Leases  shall  be  good  for  21  Years;  and  thus  it  is  as  a  double  Re- 
petition of  one  'sitiae  Thing.     And  therefore  (as  1  said)  the  Word 
(so  that)  is  not  a  Condition,  as  h  shall  not  be  in  many  other  Cases 
put  by  my  Brother  Dyer  at  the  Bar,  viz.  in  Writs  which  go  to 
•Sheriffs  to  seize  Goods  for  the  King,  the  Words  are,  Ita  quod 
nullis  ad  ea  mnnum  apponat:  and  in  the  Statute  de  dotiis  condi- 
tionalibus,  ita  quod  non  habeat  potestatem  alienandi,  which  don't 
make  a  Condition,  but  are  a  full  Declaration  of  the  Thing  before 
spoken.     And  so  shall  they  be  here,  and  thus  according  to  my  Ex- 
position every  Word  has  its  apt  Signification  and  Relation,  and  the 
Lease  shall  be  good  for  21  Years.     And,  Sir,  if  this  Word  (only) 
*  had  not  been  in  the  Branch,  yet  the  Clause  (so  that  it  does  not 
exceed  9.1  Years)  might  not  reasonably  be  referred  to  the  Number 
of  Years  contained  in  the  new  Lease,  nor  be  construed  a  Condi- 
tion, or  to  make  totally  void  all  Leases  limited  for  more  than  21 
Yeanil,  for  it  cannot  be  reasonably  taken  that  such  was  the  Intent 
of  the  Makers  of  the  Statute,  for  it  would  be  against  all  Reason 
and  Equity  utteriy  to  avoid  Leases  newly  made,  and  to  leave  their 
former  Leases  void  also,  for  although  it  might  be  presunted  that 
the  new  Leases  were  made  by  the  Governors  of  Houses  for  this 
Reason  only  that  tliey  saw  they  must  quit  their  Possessions,  yet  it 
could  not  be  intended  but  that  their  former  Leases  were  made 
without  that  Design^  and  forasmuch  as  the  new  Leases  were  good 
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and  lawful  by  Law  when  they  were  made>  it  would  not  be  equitaUe 

to  make  them  totally  void^  and  leave  no  Estate  at  all  in  them ;  and 

therefore  it  is  most  reasonable  to  *  expound  the  Words,  which  seem  *  Pophatn  179. 

contrary  to  Reason,  according  to  good  Reason  aud  £quity.     ^And  i»Hpb.S46.4Bac. 

so  the  Judges,  who  were  our  Predecessors,  have  sometimes  ex-  Abr.^9.  Vin. 

founded  the  Words  quite  contrary  to  the  Text,  and  sometimes  £^^'  pL  ^l*'**^** 
ave  taken  Things  by  Equity  contrary  to  the  Text,  in  order  to     '  '    *     ' 
make  them  agree  with  Reason  and  Equity.    Thus  the  Statute  of 
^  Ed.  3.  cap.  16.  saith,  that  6y  Exception  of  Nontenure  of*Part 
no  Writ  shall  abate,  but  for  the  Quantity  oftke  Nontenure  which 
is  alledged;  ^  yet  in  a  Pracipe  quod  reddat  of  a  Manor,  if  the  « M.  5  H.  r.  7.  pi. 
Tenant  pleads  Nontenure  of  Parcel,  the  whole  Writ  sIniII  abate;  ^^  Fiu.  Brief, 
and  so  it  has  been  adjudged  since  the  Statute,  because  the  Manor  j3y'4^9i.^pi.'67. 
is  a  Thing  entire^  in  whidi  Case  the  Demandant  ought  to  have  an  Theol.  Di^.  lib.  a. 
Exception  in  the  Writ;  and  therefore  die  Judges  have  taken  it  to  cap.22,$  23.  Vin. 
be  against  Reason  that  by  his  Demand  of  the  whole  Maner  he  nnrc  D.  pl.^9.  ^' 
should  recover  agamst  him,  that  is,  but  Tenant  of  Parcel  of  the  Wing.  Max.  reg. 
Manor,  for  which  Cause  they  have  expounded  the  Statute  to  ex-  ^*^-  P^-  '^^*  ^^^ 
tend  only  to  Writs  where  the  Things  demsmded  are  severri,  as 
Acres  are,  and  not  where  the  Things  are  entire;  which  Expo^ 
sition  is  qnite  contrary  to  die  Text,   for  the  T^t  is,   that  no 
Writ  shall  abate,  and  they  have  expounded  it  that  some  Writs 
shall  abate,  and  so  dieir  £xposition  exdndes  the  Generality  of 
the   Statute,  and  makes  it  particular;  and   therefore  they  ha^ 
construed  it  contrary  to  the  Text,   in  order  to  make  it  agree 
with  Reason.    And  in  the  same  Manner  they  have  expounded 
the  Statute  de  Prerogativa  Regis,   cap.   S.  which    saidi,  that 
the  King  shall  have  primer  Seizin  after  the  Death  of  swch  as 
hold  of  him  in  chief,  of  all  Lands  whereof  they  rvere  seized  t* 
their  Demesne  as  of  Fee,  S^c.  which  Statute  is  general,  yet  it  has 
been  expounded,  Ahat  if  a  Man  holds  of  the  King  by  Socage  m  <>  38  H.a.  Bro. 
chief  only,  the  King  shall  not  have  primer  Seizin  of  all  his  other  c' Y329  ^'sS'  ?" 
Lands.     And  so  the  Judges  have  expounded  the  Text  which  is  p'rerof^.  13.  b!" 
general  to  be  but  particular,  which  Exposition  is  contrary  to  the  Popb.  173.  Post 
Text,  because  the  Text  is  contrary  to  Keason,  diat  for  so  small  f  ^4* 
a  *  Tenure  a  Man  should  pay  so  great  a  Chaise,  and  therefore      [  *  1 10  ] 
they  took  it  that  the  Intent  of  the  Makers  of  the  Statute  could  not 
be  according  to  the  Letter.     And  the  Statute  of  fVestm,  2.  cap.  22. 
of  Cessavit  saith.  Writs  of  Entry  shall  be  made  for  the  Heir  of  the 
Demandant  against  the  Heir  of  the  Tenant,  and  against^  them  to 
whom  such  Land  shall  be  aliened,  *  yet  if  the  Demandant  in  a  ■  Vet.  N.  B.  133. 
Cessavit  dies,  the  Heir  shall  not  have  a  Cessavit,  because  he  shall  g'eo.^i  1*8.  a?^« 
not  have  the  Arrearages;  and  so  the  Statute  has  been  expounded  Brownl.  266.  ^ 
and  taken,  which  Exposition  is  quite  contrary  to  the  Text  to  all  Winj:.  Max.  rcg. 
Intents  and  Purposes,  because  the  Text  is  contrary  to  all  Reason,  ^*  P*'  ^^' 
to  give  an  Action  to  the  Heir  for  one  Thing,  in  Consideration  of 
another  Thing  which  is  not  due  to  him.    And  the  Statute  of  Glou^ 
cester,  cap.  S.  ordains,  that  upon  the  Jlienation  of  Tenant  by  the 
Curtesy  if  Warranty  be  pleaded  against  the  Heir,  he  shall  be 
barred  ij^  he  hath  Assets  by  Descent  \  but  if  Assets  be  not  tlien 
•  descended  to  him,  but  in  Time  afterwards  be  descended  by  the  same 
FatheY,  then  shall,  the  Tenant  recover  against  him  of  the  Seizin  of 
his  Mother  by  a  judicial  Writ  that  shall  issue  out  of  the  Rolls  if 
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i»  H.  f  1 H.  7. 10.  '^^  Justices  before  whom  the  Plea  was  pleaded^  Sfc.  ^  And  by  the 
jft.  b,PtrVwri»or.  Equity  of  die  same  Statute  it  is  taken,  that  if  the  Warranty  of  Ter 
Bro.  Scire  Facias  mmt  io  Tail  with  Assets  be  pleaded  in  Bar,  vi'here  he  has  no  Assetti 
9if b  Per  HmI/!  ^^  ^^>  ^^^  afterwards  Assets  descend  to  the  Issue,  there  the  Tenant 
Bro/ibid.  tt.  74*  shall  have  a  Scire  Facias  to  have  the  Assets,  and  not  the  Land  en- 
ISO.  aCp.  jss.  a.  tailed^  for  if  he  sjioiilfl  have  the  Jjand  entailed,  then  it  was  consi- 
^*^^^^^^  4cred  that  if  he  b^d  aliened  the  Assets,  the  Issues  inheritable  to 
Winpr.  Max.  rtg.  ih^  Tail  should  afterwards  have  a  Fqrmedon^  and  should  recover 
15.  pl.9.reg^i78.  fte  |Juid  entailed,  and  therefore  in  order  to  make  a  perpetual  Bar 
i^n.  Sec  Moor  IP  iijg  jjgyg  touching  that  which  the  Feoffee  with  Warranty  should 

bavei  it  was  taken  more  reasonable  to  give  the  Assets,  than  the 
jLand  entinJed  to  the  Tenant,  and  for  this  Reason  he  shall  have 
a  Scire  Facias  for  the  Assets,  and  not  for  the  Land  entailed.  And 
ao  there  the  Thing  taken  by  Eaui^  of  the  Statute  is  in  a  different 
Order  and  Degree  from  the  pnncipal  Thing  given  by  the  Statute, 
for  the  Statute  ordains  that  the  Tenant  shall  have  the  Land  aliened, 
and  that  die  Issue  shall  retain  the  Assets,  and  by  the  Equity  of  the 
Statute  it  b  taken  that  the  Tenant  shall  have  the  Assets,  and  that 
the  Issue  shall  retain  die  Land  alieued,  and  so  Reason  shall  guide 
the  Exposition  of  the  Words  of  Statutes,  and  the  Equity  of  them. 
And  if  the  Words  of  Statutes  shall  be  construed  contrary  to  the 
Text,  and  Things  shall  be  taken  by  the  Equity  of  Statutes  in  other 
Manner  than  the  principal  Provision  of  the  Statute  is,  and  all  thi^ 
in  order  to  make  them  agreeable  with  Reason,  then  I  say,  that  in 
our  principal  Case  the  said  Words  (so  that  such  Lease  or  Leases 
shall  fuit  exceed  21  Years)  admitting  that  there  had  not  been  ano- 
.  tfaer  Exposition  of  them  in  the  same  Branch,  may  not  be  condi-r 
tiorial,  nor'  defeat  the  whole  Estate,  but  shall  be  taken  by  reason 
to  abridge  the' Estate  unto  21  Years.  But  (as  I  said)  the  said 
Word  (only)  declares  and  explains  the  other  Words.  And  there- 
fore it  seems  to  me,  that  the  new  Lease  in  our  Case  shall  be  good 
for  21  Years.  And  so  Note,  all  the  Justices  agreed  that  the  Lease 
should  be  good  for  21  Yeafs  in  the  principal  Case,  notwitlistanding 
it  was  made  for  50  Years. 

And  Note  that  Dyer,  Serjeant,  in  his  Argument  said,  if  one 
having  a  Lease  for  10  Years  takes  a  new  Lease,  within  a  Year  of 
the  making  of  the  Statute,  for  40  Years,  to  commence  after  the 
other  Lease  ended,  that  the  Lessee  shall  hold  the  Land  until  21 
.  Years  only,  to  be  accounted  from  the  Time  of  the  making  the 
last  Lease ;  for  he  said,  that  such  was  the  Intent  of  the  last  Branch 
of  the  Statute,  which  saith,  so  that  the  same  Lease  or  Leases  do 
net  exceed  21  Years^  which  Word  (Leases)  being  in  the  plural 
Number  warrants  his  saying,  as  he  held.  But  there  the  first 
Branch  would  avoid  the  second  Lease,  and  then  the  said  second 
Branch  of  the  Statute  would  revive  that  in  Part,  which  the  first 
Branch  (if  it  had  been  made  at  another  Time)  would  extinguish. 
Quttre,  But  (oUuBre  in  the  said  Case  put  by  Dyer,  if  the  first  Lease  had 

been  for  40  Years,  and  the  last  also  for  40  Years,  whether  the  said 
)ast*  Branch  of  the  Statute  would  abridge  the  first  40  Years  unto 
21  Years  opiy-;  And  Note  at  the  said  other  Day  after  the  Argu- 
ment of  th^  Justices,  when  they  spoke  of  the  Matter  of  the  Instant ^ 
Portmdn  sipd,  we  have  Need  of  a  Philosopher  to  explain  it.  And 
one- who  then  stood  at  the  Bar  saidj  that  an  Instant  was  thus 

defined 
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defined  in  Logic,  viz.  *  Insians  est  unum  indivinbUe  in  tempore^  *Co.Litt.i85.lK 
quod  non  est  tempus,  nee  part  tempofis,  ad  quod  tamen  partes  i^^^y^j^\ ^ 
temporis  copulantur.  "*  •  P     • 


*  A  brief  Report  of  a  Case  argued  in.  the  Court  of  [♦ill] 
Wards  and  Liveries,  before  Sir  Francis  Englefield, 
Knight^  Master  of  the  same  Court;  and  the  Coun- 
cil thereof,  and  Portman  and  Saunders,  Justices^ 
then  being  present  at  the  same  Cause,  in  the  Term 
of  St.  Michael,  in  the  first  and  second  Years  of 
the  lieign  of  King  Philip  a?id  Queen  Mary,  upo?i 
an  Office  found  in  the  County  of  Suffolk,  after  the 
Death  of  Amy  Townsend,  late  Wife  of  Roger 
Townsend,  returned  into  the  Chancery,  and  from 
thence  certified  in  the  said  Court. 

"D  Y  an  Office  taken  at  Beccles,  the  25th  Day  pf  March,  in  the  wber«  a  Man, 
-^  seventh  Year  of  the  Reign  of  King  Edward  the  Sixth,  by  Misted  of  Laudf 
virtue  of  a  Writ  of  Mandamus^  after  the  Death  of  the  said  J  my,  wifc*mak^e»  a 
directed  to  the  Escheator  of  the  said  County,  it  was  found,  that  PeoflJinent  to  tiia 
the  said  J  my  was  seized  in  Tail  of  the  Manor  of  Akenham,  and  Use  of  himself 
other  Lands  in  the  said  County,  and  being  so  seized  took  to  Hus-  ilife***ih«^Po«w' 
band  the  said  Roger  Toxcnsena,  who  the  28th  Day  of  July^  in  the  sion  which  comes 
9Qih  Vear  of  the  Reign  of  King  Henry  the  Eishth,  made  thereof  back  again  to  the 
a  Feoffment  in  Fee  to  divers  Persons,  to  the  Use  of  him  and  hi»  ^jfon^^^f  U*t*'tiwB 
said  Wife  for  Term  of  their  Lives,  and  for  the  Life  of  such  of  u^^  by  Force  of 
them  as  should  longest  live,  and  after  their  Decease  to  the  Use  of  the  sututc  of 
John  Tormsendy  their  Son  and  Heir  apparent,  for  Term  of  his  J^iotw  *k* 
Life,  and  after  his  Decease  to  the  Use  of  Richard  Tow/uend,  Son  Remitter  in  her. 
and  Heir  apparent  of  tlie  same  John,  and  Catharine,  the  Wife  of  S.  C.  Dyer  lOii. . 
tlie  same  Richard,  and  the  Heirs  of  the  Body  of  the  said  Richard  P?^*  ^^:.  ^^^  ^^y* 
begotten,  and  for  Default  of  such  Issues,  to  divers  other  Uses  Moor  iM.  in. 
contained  in  the  said  Office.     By  virtue  of  which  Feoffment,  it  3  Leon.  ft.  93. 
was  found,  that  the  said  Roger  and  jimi/  were  seized  of  the  Pre-  jf^b^iiif^^on 
misses  in  their  Demesne  as  of  Fee  Tail,  as  in  Right  of  the  said  3  j^eb.  411? 
Amy,  and  the  said  Amy  as  in  her  Remitter  and  better  Right.  1  Lev.  49. 
j^nd  that  afterwards,  viz.  in  the  Time  of  King  Edufard  the  Sixth, 
they  made  a  Lease  for  2 1  Years,  of  Part  of  the  Premisses,  which 
M'as  found  by  the  said  Office  to  be  made  according  to  the  Statute 
of  32  //.  8.  cap.  28.  in  all  Points,  which  Lease  was  come  to  the 
Hands  of  one  T/iomas  Townsend,  as  Executor  of  the  6r8t  Lessee. 
And  it  was  also  found,  that  the  said  John  was  dead.     And  also  it 
was  found,  that  the  said  Richard  had  Issue  Roger  Townsend,  and 
died  also,  and  that  after  their  Deaths  the  said  Amy  died,  and  that 
afterwards  the  said  Roger,  Husband  of  Amy,  died.     And  that  the 
said  Roger,  Son  of  Richard,  was  within  Age,  and  that  the  Pre* 
misses  were  held  of  the  King  by  Knight's  Service.    And  now  this 
present  Term  of  St.  Michael  aforesaid^  it  was  argued  by  the 
Counsel  of  Peter  Seintgill^  who  had  married  the  said  Catharine, 
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that  the  King  was  not  entitled  by  the  said  Office,  and  that  the  said 
lipase  was  not  good,  but  that  the  Remainder  to  Catharine  is  good, 
and  continues :  For  upon  the  Matter  the  Feoflfment  made  by  the 
Husband  was  a  Discontinuance,  and  by  the  Estate  which  came  by 
the  Limitation  of  the  Use  jimy  was  not  remitted,  but  was  in  onfy 
as  a  Purchaser  of  the  Possession  executed  by  virtue  of  the  Statute 
of  27  H.  8.  cap.  10.  which  makes  no  Remitter  in  the  Wife.  And 
this,  as  the  principal  Point  and  Matter,  was  debated  among  other 
Points  arising  in  the  said  OflSce.  And  it  was  argued  on  Behalf  of 
the  said  Thomas  Townsendy  and  of  the  King  and  Queen,  by  Gi7- 
bert  IValpole,  Seijeant  Catline,  and  Serjeant  rher,  that  she  was 
remitted.  For  die  Discontinuance  made  by  the  Feoffment  divested 
the  Possesion  once  out  of  the  Wife,  and  was  a  Wrong  to  her ; 
and  when  the  Possession  came  again  to  the  Wife  during  the  Cover- 
ture, without  Wrong  to  be  assigned  in  the  Wife,  then  by  the  Rules 
of  the  common  Law,  the  Wife  was  presently  in  her  Remitter,  and 
that  as  well,  when  the  Possession^  after  the  Wrong  done  to  her, 
icame  to  her  again  by  the  Limitation  of  the  Use,  and  the  Conjunc- 
tion of  the  Possession  thereto  by  the  Statute,  as  if  it  had  come  to 
faer  again  by  a  new  Feoffment ;  for  Possession  attained  by  a  new 
Teoflmnent,  and  by  the  Execution  of  the  Use  by  th^  Statute  are  of 
one  same  Effect,  for  each  of  them  is  a  new  Purchase  to  the  Wife, 
without  Wrong  or  Folly  in  her,  for  in  both  Cases  the  Possession 
is  executed  in  her  during  the  Coverture  against  her  Will,  for  the 
Agreement  of  the  Husband  is  an  Agreement  for  him  and  his  Wife 
/during  the  Coverture,  and  when  the  Coverture  is  dissolved  By  ttie 
JDeath  of  the  Husband,  the  Possession  is  adjudged  to  be  in  the 
Wife,  whether  she  will  or  no,  and  she  shall  be  Tenant  to  the 
Pracipe  of  every  Stranger,  until  she  has  disclaimed  or  done  some 
other  Act  to  the  contrary ;  and  besides  there  is  not  any  Person 
against  whom  she  may  bring  her  Action  of  Cui  in  vita  to  purge 
the  first  Wrong,  from  whence  it  follows  that  she  is  remitted.  And 
the  Statute  of  £7  H,  8.  is  no  Hindrance  hereto,  for  in  the  Sta- 
tute are  two  Clauses  touching  the  Execution  of  the  Use.  The 
first  is,  that  where  any  Penou  or  Persons  stand  or  be  seized,  or 
that  at  any  Time  afterwards  shall  happen  to  be  seized  of  any  Tene* 
ments  to  ike  Use,  Confidence,  or  Trust  of  any  Person  or  Persons, 
Ifc,  that  in  every  such  Case  every  Person  or  Persons,  who  have  or 
afterwards  shall  have  any  such  Use,  Confidence,  or  Trust  in  Fee 
Simple,  Fee  Tail,  for  Term  of  Life  or  Years,  or  otherwise,  shall 
from  thenceforwards  stand  ana  be  seized,  deemed,  and  adjudged  in 
lawful  SeiziUf  Estate,  and  Possession  of  and  in  such  Tenements, 
tfc.  to  all  Intents,  Constructions,  and  Purposes  in  the  Law,  of 
and  in  such  like  Estates  as  they  had  or  shall  have  in  Use,  Trust,  or 
Confidence  of  or  in  the  same.  And  the  Effect  of  this  Branch  is 
no  other  than  to  divest  the  Possession  out  of  tlie  Feoffees,  and  to 
put  it  in  the  Cestui  que  Use,  and  to  give  him  the  same  Quantity  of 
Estate  in  the  Land  as  he  had  before  in  the  Use.  The  second 
Clause  is,  that  4he  Estate,  Title,  Right,  and  Possession,  which 
peas  in  such  Person  or  Persons,  who  were  or  afterwards  shall  be 
seized  of  any  Lands,  Tenements,  or  Hereditaments,  to  the  Use, 
Confidence,  or  Trust  of  ajuy  such  Person  or  Persons,  or  of  any 
Body  Politic,  shall  be  from  thencefoHh  dearly  deemed  imd  ao^ 
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judged  to  be  in  him  or  them,  who  have  or  afterwards  shall  have 
such  Use,  Confidence,  or  Trust,  according  to  the  same  Quality, 
Manner,  Form,  and  Condition,  us  they  had  before  in  or  to  the 
Use,  Confidence,   or  Trust  which  was  in  them.     The  Effect  of 
which  *  Branch  is  Jto  put  the  Possession  in  him  that  had  the  Use,       [  *  11^  3 
in  such  Quality,  Form,  and  Condition  as  the  Use  was.     So  that 
the  first  Branch  serves  to  vest  the  Land  in  the  Cestuy  que  Use  ac- 
cording to  die  Quantity  of  the  Estate ;  and  the  second  vests  it  in 
him  according  to  the  Quality  of  the  Estate.     And  none  of  the 
Branches  is  any  Impediment  to  the  Remitter,  for  notwithstanding 
the  Statute  puts  the  Possession  of  the  Land  in  j^my  according  to 
the  Quantity  and  Quality  of  the  Use,  yet  when  it  is  come  to  th|^ 
Wife,  the  Possession  is  afterwards  changed   and  altered  by  reason 
of  her  former  Right.     For  althongli  the  Statute  gives  the  Posses- 
sion from  the  Feoffees  to  the  Cestuy  que  Use  according  to  the 
Estate,  Quality,  and  Form  of  the  Use,  yet  it  does  not  say  that  it 
shaH  continue  so,  for  the  Statute  reaches  to  the  first  Conveyance  of 
the  Possession,  and  not  to  the  Continuance  of  *it  afterwards.    And 
if  Amy  had  been  enfeoffed  by  Feoffiment,  the  Possession  would 
have  passed  by  the  Feoffment,  and  the  Remitter  have  com6  after- 
wards ;  so  here  the  Possession  is  given  by  the  Statute  to  the  ^Persoii 
who  then  had  the  Right  of  the  Tail,  and  afterwards  the  Remitter 
came,  so  that  the  Remitter  takes  place  secondly  in  Point  of  Time. 
Wherefore  the  Statute  which  conveys  the  Possession  according  to 
the  Quantity  and  Quality  of  the  Use  shall  not  hinder  the  Remitter 
which  came  after  the  Possession  given  and  vested  by  the  Statute, 
but  will  stand  with  the  Remitter  very  well ;  and  especially  since 
there  is  in  the  Statute  a  Saving  to  every  Person  and  Persons,  (other 
than  those  who  were  seized  to  Use)  all  sncb  Right,  Title,  Entry, 
Interest,  Possession,  Rents,  and  Actions,  as  they  had  before  thd 
making  of  the  Statute ;  in  which  Branch  the  Right  of  Cestuy  que 
Use,  to  whom  the  Possession  is  conveyed  by  the  Statute,  is  sav^, 
and  if  it  be  saved  by  the  Statute,  and  the  Possession  is  conveyed 
to  him  by  the  same  Statute,  then  it  cannot  be  said  biit  that  the 
Statute  contains  and  implies  a  Remitter  in  them  to  whom  the  Pos- 
session is  conveyed  by  Force  of  the  Statute,  and  who  had  a  Right 
before,  or  else  the  Right  saved  by  the  Statute  should  not  avail  bim 
to  whom  it  is  saved,  for  if  it  be  saved  by  the  Words  of  the  Act, 
and  he  should  not  take  Advantage  of  it  any  Way,  then  is  it  no 
Saving  at  all,  and  there  was  no  Way  for  Amy  to  take  Advantage 
of  it,  except  it  be  by  Remitter,  and  therefore  she  ought  to  be  re- 
mitted.    And  if  she  might  not  be  remitted  as  well  where  the  Pos- 
session came  to  her  by  Execution  of  it  to  the  Use,  as  by  a  Feoffs 
ment  to  her,  then  the  Husband  might  charge  the  Land  with  a 
Rent-Charge  to  the  Value  of  it,  or  be  bound  in  a  Statute-Mer- 
chant, or  make  other  Incumbrances,  and  afterwards  make  a  Feoff-  ' 
ment  to  the  Vise  of  the  Wife,  and  thereby  bind  the  Land  of  thd 
Wife  after  his  Death.     Wherefore  if  she  should  not  be  remitted 
great  Inconvenience  would  ensue  from  hence,  to  avoid  which  Rea- 
son requires  that  she  should  be  remitted.     And  it  was  also  $did  on 
this  Part,  that  the  Words  of  the  Statute  are  in  the  AflSrmative,  viz. 
^  the  Estate  of  the  Feoffees  shall  1>e  adjudged  in  them  that  bad 
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•AAmuitive  **  the  Use/'  which  Words  affinnatiYely  *  spoken  are  not  properly 
aiter'^  comm  n  P^^  ^  exclude  the  Operation  of  the  common  Law  in  the  Remitter, 
Law,  Dy.  50.  ^^  ^  '^^  ^^at  they  should  be  in  the  Negative ;  as  the  Statute  of 
pi.  si  t  Inst.  200.  Marlbridge,  which  saith,  non  idea  puniatur  Domims  pet  redemp- 
^^r  ^'  b'*  tionem ;  and  the  Statute  of  Magna  Charta,  mUlus  capiatur  aut 
Hd^  173-  Palm,  if^^frisoneiur  propter  appellum  fctmiua  de  morte  alterius  qudm  viri 
495. 54f.  Hardr.  But,  and  the  like.  But  the  Words  being  spoken  affirmatively  here 
j7.  Jenk.  J12.  loay  not  obstnict  the  common  Law  in  its  Operation^  especially  so 
5i.  Cro.  C^Vg*.  •*  ^^  ^*°^  F6mes  Covert,  who  are  many  Times  exempted  out  of 
Show.  P.'c.  64.  die  Penalty  of  general  Statutes  which  do  not  except  them  specially, 
3  K«l>-  ^'  and  that  by  the  Judj^ment  of  the  common  Law  upon  the  Statutes. 
VhuAto^^tit!*^'  ?^''  w"*"^  Reasons  it  was  here  said  that  Jmy  was  remitted.  And 
t^atiitM  E.  6*.  pL  it  was  said  by  some  of  them  before  mentioned,  that  although  she 
i.  Post,  U3.  was  not  remitted  in  Deed,  yet  it  is  found  by  the  Office  that  by  vir- 
tue of  the  Feoffinent  the  Husband  and  Wiife  were  seized  in  Tail, 
viz.  the  said  Amy  in  her  Remitter  and  better  Right,  which  Words 
fire  spoken  precisely,  so  that  if  the  Matter  before  found  will  not 

S[>ve  it,  yet  they  riiall  stand  as  the  Effect  and  Substance  of  the 
atter,  which  dball  put  the  Party  to  traverse  it,  if  it  is  not  true. 
And  C^ues  were  put  hereupon,  where  Juries  give  a  Verdict  at 
jbrge  in  Actions,  and  also  conclude  to  the  Point  of  the  Issue,  that 
the  Conclusion  shall  be  effectual,  and  the  Matter  at  large  being  con- 
trary to  it  is  thereby  avoided.  So  in  the  Case  here ;  for  which 
Causes  it  was  said,  that  the  Office  is  sufficient  to  entitle  the  King 
to  the  Wardship  of  the  Land  not  leased,  and  of  the  Reversion, 
and  to  the  Rent  of  the  Land  leased,  and  that  the  Lease  was 
good. 
McmdMf  On  the  other  Side  it  was  argued  by  one  of  the  Middle-Temple, 

and  by  Gerard,  Prideaux,  and  Serjeant  Dalison ;  and  they  said, 
it  is  to  be  considered  that  die  Feoffment  made  by  the  Husband  in 
,Julj/,  29  Hen.  8.  was  a  Discontinuance  to  the  Wife,  for  the  purg- 
ing whereof  she  was  driven  to  her  cui  in  vita,  and  could  not  avoid 
it  by  Entry,  as  she  may  since  the  Statute  of  32  H.  8.  cap,  28. 
And  then  when  she  has  an  Action  given  her  to  re-continue  the  Pos- 
session, and  she  does  not  use  it,  but  comes  to  the  Possession  by 
/Other  Means,  she  ought  to  take  it  in  such  Order,  and  with  such 
Appendances  as  the  Leiw  limits  to  that  Means,  and  not  otlier^vise, 
and  here  the  Means  whereby  the  Wife  came  to  the  Possession, 
which  the  Husband  had  taken  from  her  by  the  Feoffment,  is  the 
said  Statute  of  27  H.  8.  And  in  what  Manner  soever  the  Statute 
appoints  and  limits  the  Possession  to  her,  in  that  Manner  we  ought 
to  adjudge  her  in  Possession,  and  not  otherwise,  although  she  be  a 
Sime  Covert ;  for  Coverture  or  Infancy  is  not  material  here,  not 
lieing  excepted  by  the  Statute.  And  then  the  Statute  is  to  be  consi- 
dered. And  the  said  first  Branch  of  the  Statute  saitti,  that  every 
Person,  who  afterwards  shall  have  any  Use,  Confidence,  or  Trust, 
in  any  Tenements,  i^c.  shall  be  thenceforth  aajudged  in  lawful 
Seizin,  Estate,  and  Possession  of  and  in  such  Tenements,  to  all 
Intents,  Constructions,  and  Purposes  in  the  Latf,  of  and  in  such 
like  Estates  as  they  had  in  the  Use,  Trust,  or  Confidence  of  or  in 
tie  same.  And  the  second  Branch  saith,  that  the  Estate  of  the 
Tenant  who  had  the  Land  to  Use  shall  be  adjudged  in  the  Cestuy 
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que  Usff  4iccording  to  such  Quality^  Manner,  Form,  and  Con^ 
dUion  as  they  had  before  in  or  to  the  Use,  which  was  in  thenim 
*  And  then  tlie  Estate  limited  in  Use  to  the  Wife  is  to  be  con*        [*  113] 
sidered,  which  was  but  an  Estate  for  Life  jointly  with  her  Husband, 
and  if  the  Estate  in  Use,  limited  to  the  Wiife,  was  an  Estate  for 
Life,  which  is  but  a  Freehold,  and  the  Statute  saith,  that  the 
Cestuy  que  Use  shall  be  adjudged  in  lawful  Seistin,  Estate,  and  Po9« 
session  of  the  Land,  of  and  in  the  like  Estate  as  be  had  in  the 
Vae,  from  thence  it  follows  that  the  Wife  shall  be  acfiodged  in 
Seizin  and  Possession  of  the  Land,  of  an  Estate  of  Freehold 
jointly  with  her  Husband,  and  of  no  other  Estate ;  and  therefore 
she  may  not  be  seized  in  Tail.    And  the  Clause  which  saith,  that 
the  Estate  and  Possession  of,  the  Land  shall  be  adjudged  in  tlie 
Cestuy  que  Use,  according  to  such  Quality,  Manner,  Form,  and 
Condition  as  he  before  had  in  the  Use,  will  not  suffer  the  Wife  to 
be  remitted,  for  she  had  the  Use  as  a  new  Purchase,  and  the 
Statute  makes  her  to  have  the  Land  in  the  like  Manner,  ergo,  she 
has  the  Land  as  a  Purchaser,  and  the  Estate  Tail  she  had  perhaps 
by  Descent,  and  if  she  should  be  adiuuiged  in  her  Remitter,  she 
should  be  adjudged  in  the  Land  by  Descent,  whereas  the  Statute 
says,  that  she  shall  have  the  Land  thereby  as  a  new  Purchase,  and 
the  other  Party  says,  that  she  shall  have  it  by  Descent,  which  is 
meerly  contrary  to  the  Statute.     ^  For,  it  was  said,  although  the  »3P.  Wms.  4€S. 
Statute  is  in  the  Affirmative  (as  it  has  been  recited)  yet  in  Sense  and 
Substance  it  contains  in  itself  a  Negative,  ,and  tliese  Words,  (that 
the  Estate  and  Possession,  which  was  in  the  Tenant  of  the  Land, 
shall  be  adjudged  in  tlie  Cestny  que  Use,  according  to  such  Quality, 
Manner,  Form,  and  Condition  as  he  had  before  in  the  Use),  con* 
tain  in  themselves  a  Negative,  viz.  in  no  other  Quality,  Manner, 
Form,  and  Condition,  which  is  as  strongly  contained  in  tlie  affirma- 
tive VVords,  as  if  it  had  been  put  in  express  Words.     ^  And  so  do  b  Hob.  838. 
ail  other  Statutes,  which  in  affirmative  Words  appoint  or  limit  an  iSi(L56w  ii  Co. 
Order  or  Form  in  Things  which  were  not  at  the  Common  Law.  ^p *•  tr^J^Jli^^^ 
As  the  Statute  of  M^estminster  2.  cap.  4,  which  ordains,  that  in  a  conib.  sos. 
Quod  ei  deforceat,  if  the  Tenant  pleads  a  Recovery,  and  maintains  vz  Mod.  359. 
the  Title  thereof,  the  Demandants  shall  vouch  to  Warranty,  ^^  \ |t®^* ^' 
they  uere  Tenants,  ^  there  if  the  former  Action  was  such  wherein  .'^p.  wmt.6. 460 
he  might  not  vouch,  as  a  Scire  Facias,  the  Demandant  sliall  not  46i.  Stnuige,  258. 
vouch  at  all,  because  it  is  a  new  Ordinance  concerning  a  Thing  v^*  Ah  ^  •  ^^' 
whidi  was  not  at  the  Common  Law,  and  the  Word  (as  if)  is  an  statutes'^  e!  6. 
Adverb  similitudinary,  which  has  the  Sense  of  (in  the  same  Manner  pt.  9.  Po'st  ?06. 
asif,  &c.)    And  although  these  Words  are  spoken  affirmatively,  ^^'^p^JaA^' 
yet  they  contain  in  themselves  a  Negative,  vu.  and  in  no  otb^r  Bro.  Parliament, 
Planner,  so  that  these  W^ords  (shall  vouch  to  Warranty  as  if.  they  «i.  Pernor  de 
were  Tenants)  have  tlie  same  Effect  of  all  these  Words,  vjj;.  shw  ^''*****f  ^^  ^^ 
vouch  to  Warranty  as  if  they  were  Tenants,  and  in  no  other  Man-  ^r^.  %iD,  Abr.^' 
ner.     And  the  Statute  of  1 1  if •  7«  cap.  QO.  ordains,  that  if  a  tit.  Vonc'her,  K^ 
Woman,  who  hath  a  Jointure  made  by  her  Husband  (in  such  Fjorm  ^  P*-  ^*  **•  ^^ 
as  the  Statute  limits)  after  tlie  Death  of  her  Husband^  discontinue  or 
alien  with  Warranty,  or  by  Covin  s^ffer  a  Recovery,  &c.  that  U 
shall  be  lawful  for  him  to  whom  the  Inheritance  of  the  Tenemei^, 
after  the  Death  of  the  Woman,  shall  belong,  to  enter  into  the.  same 

Tenements, 
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Tenements,  and  them  topouess  and  enjoy  in  Manner  and  Form  as 
he  should  have  done,  tf  no  such  Disconfinuance,  Warranty,  or 
Recovery  had  been  had  or  made,  there  if  the  Woman  makes  a  Dis- 
tontiDuance  wilh  Warranty,  or  differs  a  Recovery  contrary  to  the 
Intent  of  the  Statute,  and  the  Daughter  and  Heir  in  Tail  of  the 
Husband  inheritable  to  the  Land,  enters,  where  the  Wife  is  then 
emkni  of  a  Son  begotten  by  the  Husband,  and  afterwards  the  Son 
iaboiti,  he  may  enter  and  oust  the  Daughter,  (as  it  was  said  by  the 
Opviioti  of  Mountague,  then  Chief  Justice  of  the  Common 
AAiite56.(")        Bench,  in  his  Argument  in  Wimbish's  **Case,  which  Opinion  (it 

was  said)  is  good  Law ;  for  the  Statute  saith,  that  it  shall  be  lavih 
fid  for  the  Person,  to  whom  the  Inheritance  6f  the  Tenements, 
afier  the  Death  of  the  Woman,  shall  belongs  to  enter  into  the  same 
Tenements,  and  them  to  possess  and  enjoy  in  Manner  and  Form 
as  he  should  have  done,  if  no  Discontinuance,  &c.  had.been  made* 
Which  Words  making  a  new  Ordinance,  (although  tliey  are  spoken 
affirmatively)  contain  in  themselves  a  Negative  also,  and  have  the 
tame  Meaning  as  if  it  had  been  thus  expressed,  viz.  it  shall  be 
lawful  for  the  Person,  to  whom  the  Inheritance,  after  the  Death  of 
the  Woman,  shall  belong,  to  enter  into  the  same  Tenements,  and 
them  to  possess  and  enjoy  in  Manner  and  Form  as  he  should  do^  if 
no  Disconttnoance,  ifc.  had  been  made,  and  in  no  other  Manner  and 
Form.   In  which  Case,  if  the  negative  Words  had  been  so  expressed, 
die  Son  should  enter,  and  so  he  shall  in  the  other  Case,  for  the  af- 
firmative Words  containing  the  Manner  of  a  new  Ordinance,  are  of 
the  same  Effect  as  Words  spoken  affirmativelv  and  negatively  also. 
•Dyer,  50, pi. 5.    *But  if  a  Thing  is  at  the  Common  Law^  a  Statute  cannot  restrain 
44^47*^  C?^*     it,  unless  it  be  in  negative  Words,  as  in  the  Cases  of  the  Statute  of 
19,  b.  Hiirdr.27.  Morlbridse,  non  ideopuniatur  Dominus  per  redemptionem,  and  the 
Hob.  173.  Palm.   Statute  of  Magna  Charta,  nullus  capiatur  aut  imprisonetur propter 

R^9i*C^^2lr  ^VP^^^^'^  f^^^^^f  ^^'  -^"^  *^  ^^  a.  Statute  was  made,  that  it 
172.  Ante  iif.  '  should  be  lawful  for  Tenant  in  Fee-simple  to  make  a  Lease  for  21 
Vii].  Abr.  tit.  Years,  and  that  such  Lease  should  be  good,  the  Statute  so  made 
*??^*^'^*       *°  ^^  Affirmative  might  not  restrain  him  from  making  a  Lease  for 

60  Years,  but  a  Lease  made  for  more  than  21  Years  should  be 
good,  because  it  was  good  by  the  Common  Law,  and  therefore  if 
the  Statute  would  restrain  him,  it  ought  to  have  negative  Words,  as, 
' .  tfiat  it  shall  not  be  lawful  for  him  to  make  a  Lease  for  more  than 
fil  Years,  or  that  a  I^ase  made  for  a  longer  Time  shall  not  be 
good.  And  so  is  the  Diversity,  wher^  a  Statute  makes  an  Ordinance 
by  affirmative  Words,  touching  a  Thing  which  was  before  at  the 
Common  Law,  and  which  was  not  before  at  the  Common  Law. 
But  in  our  principal  Case,  the  Words  of  the  Act  which  give  the 
Estate  in  the  Land  to  the  Cestny  que  Use,  tn  the  same  Quality, 
Manner,  Form,  and  Condition  as  he  had  before  in  the  Use,  ordains 
and  appoints  the  Manner  of  a  Thing  which  was  not  before  at  the 
Conunon  Law  :  And  therefore  although  the  Words  of  the  Act  are 
'3  P.  Wms,  461.    in  the  Affirmative,  ^  yet  they  contain  a  Negative,  viz.  and  in  no  other 

Quality,  Manner,  Form,  or  Condition.     And  then  if  the  Wife 
here  shall  have  it  in  no  other  Manner  or  Form,  she  must  of  Neces- 
sity have  it  as  a  new  Purchaser,  in  which  Capacity  she  had  the  Use^ 
[  *  1 14  ]       and  also  she  must  have  it  in  the  same  Estate,  "^  viz.  a  Freehold 
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jiMndy  with  her  Husband,  for  their  lives,  aod  not  in  Tail  by  thtf 
Remitter,  for  diat  would  be  contrary  to  the  Words  of  the  Act,  and 
the  Sense  of  the  Words,  as  it  is  said  before.    And  if  the  Posses- 
SOD  is  given  to  her  in  such  Quality  and  Order,  then  it  cannot  after* 
wards  change  in  her,  for  if  the  first  Possession  does  not  work  a 
Remitter,  it  shall  never  after  work  a  Remitter,  where  the  Entry  ot 
the  Party  is  taken  away.     *  But  if  the  Disseizor  makes  a  Feoffment  •  Hob:  25S, 
in  Fee  to  the  Use  of  the  Disseizee,  and  afterwards  the  Disseizee 
enters,  there  he  shall  be  remitted  by  his  Entry,  but  before  hvi  Entry 
he  shall  not  be  remitted,  but  shall  be  adjudged  in  Possession  by  virtue 
of  the  Statute  causa  qua  supra ;  but  when  he  enters,  his  Entry  shall 
not  be  adjudged  iu  respect  of  the  Estate  before  executed  by  the  Li^ 
mitation  of  the  Use,  but  in  respect  of  the  first  Disseizin,  a^d  therefore 
he  shall  be  adjudged  to  be  remitted.     But  in  our  principal  Case  Uw 
Entry  was  taken  away  by  the  Discontinuance  ;  in  which  Case  if  the 
first  Estate  does  not  remit  the  Wife,  her  Entry  of  Continuance  after- 
wards cannot  remit  her.    And  when  the  Statute  of  Uses  was  made, 
there  were  many  that  were  Cettuy  que  Use  in  Fee,  who  bad^a  Right 
of  Estate  Tail  to  the  Land,  and  had  a  Title  of  Formedon  by  rea- 
son that  their  Ancestors,  being  Tenants  in  Tail  of  the  Land,  made 
Feoffments  to  their  own  Uses  in  Fee,  and  when  the  Statute  was 
made,  the  Possession  of  the  Land  was  thereby  conveyed  to  them ; 
^  and  yet  it  has  been  held  by  the  Opinion  of  all  the  Judges  that  they  b  34  fj^g.  B,^ 
were  not  remitted,  because  the  Statute  gives  the  Possession  to  them  Remitter,  49. 
in  such  Form  as  they  had  tlie  Use;  and  the  Name  of  the  Person,  ^'  ^'  ^*j*^^ 
in  whose  Case  (as  it  was  said)  the  Judges  were  of  that  Opinion,  77^01. 39^  Bnltt. 
was  mentioned.    Therefore  in  our  Case  the  Remitter  cannot  hap-  31.  Hob.  s^. 
pen  after  tlie  first  Estate  any  more  than  in  that  Case.     And  if  she 
should  be  remitted,  then  the  Remainders  here  would   be  void, 
for  the  Act  saidi,  that  he  who  hath  any  Use  in  Remainder^  or  Re* 
verier,  shall  he  adjudged  in  lawful  Seizin,  Estate,  (fnd  Possession  of 
the  Lands,  Tenements,  Remamders,  Reversion,  &c.  of  the  like 
Estate  as  he  had  in  the  Use,  and  so  if  the  Remitter  was  here  grant- 
ed, from  thence  it  would  follow  that  it  happened  so  soon  thict  the 
Remainder  could  not  vest,  but  it  would  diestroy  the  Remainder, 
which  being  granted,  destroys  the  Text  of  the  Statute,  which  or- 
dains, that  they  shall  have  the  Remainders  of  the  Land  as  they  had 
the  Use,  for  which  Reasons  the, Remitter  cannot  stand  with  the 
Words  of  the  Act.     And  as  to  the  Inconvenience  which  it  is  saict 
would  follow  if  she  should  not  be  remitted,  viz*  that  she  should 
hold  the  Land  charged  with  the  Licumbrances  made  by  the  Hus- 
band, this  is  no  Inconvenience  at  all,  ^  for  she  might,  after  the  e  3  roI,  R.  10. 
Death  of  her  Husband,  disagree  to  the  Use  and  Possession  con^ 
veyed  by  Means  thereof,  and  bring  her  Action  of  Cui  in  vita 
against  him  who  is  in  the  next  "^Remainder,  for  the  bringing  of  her  4  x  Leob.  I9f. 
Action  against  him  is  a  Disagreement  in  the  Wife,  and  then  the 
Possession  vests  *"  in  the  next  in  Remainder,  as  if  the  Wife  had  not  « See  Pott  414» 
been  named,  or  as  if  she  had  been  named,  and  had  been  a  dead 
Person  in  Law.     As  if  the  Use  had  been  appointed  to  the  Wife  in 
Fee,  then  the  Wife  might  bring  her  Action  of  Cui  in  vita  against 
the  Feoffor,  or  his  Heir,  and  they  should  be  Tenants  to  her  Action. 
For  when  a  Feoffment  is  made  to  the  Use  of  one  in  Fee,  who  re- 
fuses, 
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fuses,  it  is  as  if  it  had  been  appointed  to  the  Use  of  a  Friar  or 
Monk,  or  to  the  Use  of  an  inanimate  Thing,  as  Pauts  Steeple, 
and  then  the  Feoffbfient  is  without  Consideration,  and  shall  be  to 
the  Use  of  the  Feoffor.    And  so  the  Wife  has  a  Tenant  for  her 
Cm  in  vita,  and  bj  the  bringmg  of  it,  she  might  puige  and  avoid 
all  Incumbrances.     And  it  was  also  argued,  that  the  Wife  here,  as 
the  Matter  has  now  happened,  might  not  be  remitted  by  the  Com- 
mon Law,  if  a  Re-feo(nnent  had  been  made  to  her  and  her  Hus- 
band, because  the  Husband  has  survived  the  Wife.     '  And  in  Proof 
thereof,  the  Case  in  T.  21  Ed.  3,  was  alledged,  which  is,  that  the 
Husband  made  a  Feofiment,  the  Feoffee  re-infeoffed  the  Husband 
and  Wife,  the  Wife  died,  the  Heir  of  the  Wife  entered,  and  tlie 
Husband  brought  an  Assize,  and  because  the  Husband  survived  the 
Wife,  so  that  the  Heir  of  the  Wife  had  one  against  whom  he  might 
bring  his  Action,  it  was  awarded,  that  the  Assize  by  the  Husband 
Was  maintainable.    ^  So  here  inasmuch  as  the  Husband  hath  sur- 
vived, it  might  not  be  adjudged  a  Remitter  in  the  Wife,  if  the 
iEstate  had  been  made  by  an  immediate  Feoffment,  according  to 
the  Course  of  the  Common  Law.     ^  And  as  to  what  has  been  said, 
that  the  precise  finding  that  the  Wife  was  remitted,  shall  stand  in 
Force  until  it  be  traversed,  although  the  Matter  before  does  not 
prove  it,  this  is  not  so.     '  For  the  Office  of  12  Men  is  no  other 
than  to  enquire  of  Matters  of  Fact,  and  not  to  adjudge  what  the 
Law  is,  for  that  is  the  Office  of  the  Court,  and  not  of  the  Jury, 
and  if  they  find  the  Matter  of  Fact  at  large,  and  further  say  that 
thereupon  the  Law  is  so,  where  in  Tnith  the  Law  is  not  so,  the 
Judges  shall  adjudge  according  to  the  Matter  of  Fact,  and  not  ac- 
cording to  the  Conclusion  of  the  Jury ;  and  so  here  the  finding 
^  of  the  Remitter  is  void,  if  the  Matter  before  does  not  prove  it, 
which  Lhfer,  being  on  the  other  Side  cojtcessit,  and  dischai^ed  the 
two,  who  last  argued,  from  this  Point.     Wherefore  upon  the  whole 
Matter,  the  Wife  was  not  remitted,  but  the  Remainder  to  Catheritie 
in  good,  and  continues,  and  then  she  and  the  said  Peter  Seinfgil, 
her  Husband,  ought  to  have  the  Land;  and  thereupon  it  was  pray- 
ed that  so  they  might  without  being  inspeached  by  the  Court,  and 
whereas  an  Order  was  before  made  by  the  Court,  that  the  said  Peter 
Seintgil  should  pay  to  the  King  the  Issues  and  Profits  of  the  Land 
not  leased,  if  it  was  adjudged  that  the  King  was  entitled,  it  was 
prayed  that  he  might  be  discharged  firom  thence.     And  upon  this 
the  Court,  after  the  Arguments  were  had,  advised  upon  the  Matter, 
and  afterwards  all  the  Court,  and  the  said  Justices  agreed  that  the 
Wife  was  not  remitted.     And  the  Decree  recited  that  the  Wife  was 
not  remitted  by  Force  of  the  Use,  and  the  Execution  of  the  Pos- 
session by  the  Statute. 

t  Note,  the  said  saving  in  the  Statute  extends  to  Rights,  Tftks, 
und  Actions  which  zrerc  before  the  Statute  of  27  //.  8,  and  not  to 
JRightSf  Titles,  or  Actions  given  since  the  Statute. 
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The  Decree  containing  the  Judgment  and  the 

Cause  thereof. 

Where  by  Inquisition  taken  at  BeccleSy  in  the  County  of  Sp^lk, 
the  25ih  Day  of  March ^  in  tlie  seventh  Year  of  the  Keigti  of  our 
late  Sovereign   Lord  King  Edward  the  Sixths  before  John  Speii" 
cefy  E^uire,  then  Escheator  of  the  said  County,  by  virtue  of  the 
King's  Writ  of  Mandamu*  to  the  same  Escheator  directed^  after 
the  Desth  of  Am^f  Tawfisend,  late  Wife  of  Sir  Roger  Townsend, 
Knight^  it  was  found  that  the  said  Anw,  long  before  her  Death, 
being  seized  in  her  Demesne  as  of  Fee  1  ail,  to  her  and  to  the  Heirs 
of  her  Body  lawfully  begotten,  of  and  in  the  Manor  of  Akenham, 
with  the  Appurtenances,  in  the  said  County,  and  of  and  in  twenty 
Messuages,  four  Hundred  Acres  of  Land,  one  Hundred  Acres  of 
Meadow,  one  Hundred  Acres  of  Pasture^  two  Hundred  Acres  of 
Wood,   and  ,£10  Kent,    with  the  Appurtenances  in  Akenham^ 
Cteydoffy  and  HemingstoM,  in  the  said  County  of  Suffolk^  and  of 
and  in  the  Advowsons  of  the  Clmrclies  of  Akenham^  C/ei/dorfy  and 
Hemingston  aforesaid,  took  to  her  Husband  the  said  Sir  Roger 
ToiTH^etid,     By  force  whereof  the  said  Sir  Ro^er  Townsend  and 
Amj/  were  seiztd  of  and  in  the  Premises  in  their  Demesne  as  of 
Fee  Tail,  as  in  the  Right  of  the  said  Amy.    And  so  seized,  the 
said  Sir  Roger  Torvngend,  the  28th  Day  of  Ju/y,  in  the  29th  Year 
of  the  Reign  of  the  late  Kiiig  llenri/  the  I^ighth,  infeoffed  Sir 
John  Shehon,  Knight,    and  divers  others,   and  their  Heirs  and 
Assigns,  of  and  in  all  the  Premisses,  to  the  Use  of  the  same  Sir 
Roger  and  Amy  his  Wife,  for  the  Term  of  their  Lives,  and  the 
longer  Liver  of  them,  and  after  to  the 'Use  of  John  Townsend^ 
Son  and  Heir  Apparent  to  the  same  Sir  Roger  for  1  erm  of  Life 
of  the  same  «/oA//,  and  after  his  Decease  to  the  (Jse  of  Richard 
Townsend f  Son  and  Heir  Apparent  of  the  same  Johnf  and  to  tlftr 
Use  of  Catherine^  Wife  of  the  same  Richard,  and  the  Heirs  of 
tht*  Body  of  the  same  Richard  lawfully  begotten;  and  for  tack  of 
such  Issue,  to  other  Uses  expressed  in  the  same  Office.     And  fur- 
ther it  was  found  by  the  same  Office,  that  the  same  Sir  Roger  and 
Amu,  by  virtue  of  the  said  Feoffment,  and  of  the  Statute  lately 
macie  for  the  Execution  of  the  Possession  of  Lands  to  such  Per- 
son as  had  any  Use  of  or  in  the  same,  were  seized  in  dieir  Demesne 
as  of  Fee  Tail  in  the  Right  of  the  same  Amy,  and  the  same  Amy 
in  her  Remitter  and  better  Right.     And  tiiat  they  so  being  thereof 
seized  did  by  their  Writing  indented,  dated  tlie  26th  Day  of  OctO" 
ber,  in  the /bur/A  Year  of  the  Reign  of  the  said  King  Edtmrd 
the  Sixth,  demise  and  let  the  Site  of  the  said  Manor  of  Akenham, 
with  divers  Parcels  of  the  same  Manor  recited  in  the  said  Office 
according  to  the  said  Indenture,  unto  the  said  Richard  Townsend, 
{or  Term  of  21  Years,  by  virtue  of  which  Lease  the  said  Richard 
Townsend,  being  possessed  of  tiie  said  Estate  in  the  suid  Manor, 
and  other  the  Premisses,  for  Term  of  the  said  2 1  Y  ears,  made  his 
bst  Will  and  Testament,  and  by  tlie  saniie  Will  did  constitute  and 
ordain  his  Executor  Thomas  Townsend,  and  after  the  said  Richard 
died,  by  and  after  the  Death  of  which  said  Richard  Ttmnsend,  tlie 
said  Thomas,  as  Executor  of  the  said  Richard,  by  virtue  of  the 

Q  said 
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said  Lease  for  Term  of  Years,  grown  to  his  Hand  by  the  said  last 
WiD  and  Testament^  did  enter  upon  the  said  Site  of  the  said 
Manor,  and  other  the  Premisses,  contained  in  the  said  Lease;  be- 
fore which  Time,  that  is  to  say,  in  the  35th  Year  of  the  Reign  of 
the  said  King  Mtnry  the  Eighth,  the  said  John  Townsend  was  de- 
ceased, and  after  the  said  ^my,  and  likewise  the  said  Sir  Roger. 
Townsend  died.  By  and  after  whose  Deaths,  the  said  Manor, 
and  other  the  Premisses,  being  holden  of  the  said  King  Edward 
Ae  Sixth,  by  the  Moiety  of  one  KnightVFee,  did  descend  and 
come  to  Roger  Tozrnsend,  Cousin  and  Heir  of  the  Body  of  the 
9aid  Amy,  lawfully  begotten,  that  is  to  say,  Son  and  Heir  of  the 
said  Richard  Townsend,  Son  and  Heir  of  the  said  John  Towns^ 
end,  Son  and  Heir  of  tlie  said  Amy,  which  said  Roger  Towns- 
end  was  of  the  Age  of  eight  Years  at  the  taking  of  the  said  Inqui- 
sition, as  by  the  same  Inquisition  returned  into  the  Chancery,  and 
there  of  Record  remaining  more  plainly  may  appear*  Whereupon 
since  the  Return  of  the  said  Office,  as  well  the  Rents  and  Profits 
of  the  said  Manor,  and  otlier  the  Premisses,  hath  been  demanded 
by  the  Master  and  Counsel  of  the  King's  and  Queen's  Msyesties 
CojLtt  of  Wards  and  Liveries  to  their  Highness's  Use,  as  also  the 
said  Thomas  Townsend  hath  enjoyed  the  said  Lease  of  21  Years 
before  mentioned,  until  in  Easter  last  past,  that  Peter  Seintgil, 
Gentleman,  and  Catherine,  his  Wife,  before  Wife  of  Uie  said 
Richard  Townsend,  claiming  the  Possession  of  the  said  Manor,  and 
<)ther  the  Premisses,  with  the  Rents  and  Profits  thereof,  from  th» 
J>eath  of  the  said  Richard  Townsend,  alledged  that  tlie  same  did 
to  them  jusdy  appertain  and  belong,  in  the  Right  of  the  said  Co* 
therine  during  her  Life,  being  next  in  Remainder  to  the  said 
Manor  and  other  the  Premisses,  by  virtue  of  the  said  Feoffinent 
thereof  conveyed  by  the  said  Sir  Ro^er  Townsend,  as  is  aforesaid. 
For  the  Proof  whereof,  and  to  avoid  the  Title  of  the  Queen's 
Majesty,  the  said  Peter  Seintgil  had  further  Day  until  the  quin- 
dena  of  the  Holy  Trinity  then  next  following,  at  which  Day  the 
same  Peter  Seintgil  with  his  learned  CouYisel,  and  likewise  the 
said  Thomas  Townsend  appeared  in  the  said  Court,  persisting  in 
their  sundry  Titles  before  set  forth,  which  was  had  and  debated  at 
several  Days  given  in  the  same  Trinity  Term.  i\nd  for  the  Order 
of  the  said  Parties  for  that  Time  it  was  decreed  by  the  Counsel  of 
the  said  Court,  tliat  either  Parties  with  the  Advice  of  their  learned 
Counsel  should. reduce  their  said  Matters  into  brief  Cases  to  be 
delivered  to  the  said  Counsel  of  tliis  Court,  to  be  advised  therein 
[  *  1 16  ]       *  until  the  quindedmoi  St.  Michael  then  next  following.     And  for 

the  Order  in  the  said  Manors,  and  other  the  Premisses  m  the  mean 
Time,  die  said  Peter  Seintgil  was  admitted  and  licensed  by  the 
Master  and  Counsel  of  the  said  Court  to  receive  the  Rents  of  the 
Free  Tenants  and  Copyholders  of  the  said  Manors,  and  became 
bound  in  <£  100  to  repay  the  same,  as  the  said  Master  and  Comisel 
in  the  said  Michaelmas  Term  should  award  and  determine.  And 
likewise  it  was  ordered  that  the  said  Thomas  Totxmsend  should, 
before  the  Feast  of  All  Saints  tlien  next  following,  bring  and  de- 
liver into  this  Court,  as  well  the  Rents  reserve^d  upon  the  said- 
Lease  with  the  Arrearages  thereof,  and  the  Arrearages  of  the  In^ 
crease  and  Improvement  of  the  same  Rent|  to  be  repaid  over  to 
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them  to  whom  the  Right  thereof  should  appertain  by  the  Judg- 
ment of  the  said  Master  atld  Counsel.  And'  since,  this  nresent 
Michaelmas  in  ri^ejirst  and  second  Years  of  the  Kitig*s  and  Queen's 
Majesties  Keign,  upon  the  Sight  of  the  Cases  delivered  to  the  siiid 
Master  and  Counsel  by  both  the  said  Parties^  it  hath  been  argued 
by  the  Counsel  on  both  Sides  three  several  Days  for  that  M'atter 
appointed,  in  tlie  Presence  as  well  of  two  of  the  King's  Justices  at 
the  Law,  as  of  the  said  Master  aud  Counsel,  whether  the  said 
Amy  were  remitted  to  the  Estate  newly  to  her  executed  by  the 
aforesaid  Statute,  as  is  before  recited,  and  whether  tlie  said  Office 
were  sufficient  to  entitle  the  Khig's  and  Queen's  Highness  to  the 
Wardship  of  the  said  Manor,  und  other  the  Premisses  during  the 
Nonage  of  the  said  Roger  Townsend  the  younger,  or  not.  And 
forasmuch  as  upon  thorough  debating  and  arguing  thereof  it  seem* 
eth  to  this  Court,  and  to  the  said  Justices,  that  the  said  Amy  by 
the  said  Kslate  conveyed  to  her  of  the  said  Lands,  by  force  of 
tbe  said  Use,  and  the  Execution  of  the  Possession  thereof  to  her 
by  the  said  Statute,  was  not  remitted  to  the  said  Estate  Tail,  but 
that  the  same  remained  discontinued,  and  bv  reason  thereof  the 
Remainder  limited  to  the  said  Catherine  is  good,  and  continueth 
in  her,  until  the  said  Estate  Tail  be  recontinued,  and  by  Means 
thereof  the  said  Peter  and  Catherine  ought  to  have  and  enjoy  the 
Possession  of  the  said  Manor,  and  aH  and  singular  the  Premisses, 
and  that  the  said  Matter  comprised  in  the  said  Office  is  not  suffi- 
cient in  the  Law  to  entitle  the  King's  and  Queen's  Highness  ta 
any  tlie  Premisses,  it  is  therefore  ordered  and  decreed  by  the  said 
Master  and  Counsel  of  this  Couit,  the  SGtfa  Day  of  November,  in 
ihc  Jirst  and  second  .Years  of  the  Keigns  of  our  Lord  and  Lady, 
that  the  said  Peler  Seintgil  and  Catherine,  his  Wife,  in  the  Right 
of  the  same  Catherine,  shall,  notwithstunding  the  haid  Title  found 
by  the  said  Office,  as  is  aforesaid,  from  henceforth  have,  bold,  and 
enjoy  the  same  Manor,  and  other  the  Prenusses,  with  the  Rents 
and  Profits  thereof,  from  the  Death  9f  the  said  ^ichard  Towns- 
end,  duruig  the  Minority  of  the  said  Heir,  (if  the  said  Catherine 
do  so  long  live)  without  lett  of  this  Court,  or  any  other  on  the 
Behalf  of  this  Court.  And  that  likewise  without  Ictt  of  the  same 
Court  the  said  Peter  Seintgil  and  Catherine,  aud  either  of  them 
shall  have  and  take  their  Remedy,  as  by  their  learned  Counsel  shall 
be  thought  good,  by  the  cdmmon  Law  or  otherwise,  against  the 
said  Thomas  Townsend,  his  Executors,  or  Assigns,  as  well  for  the 
Posf^ession  of  the  said  Demesnes,  and  other  the  Premisses  contained 
in  tbe  said  Lease,  as  for  Payment  of  the  Arrearages  of  the  Rents, 
and  of  the  Increase  and  Improvements  thereof  since  the  Death  of 
tlie  said  Richard  Towhsend.  And  it  is  further  ordered  and  decreed 
by  the  said  Master  and  Couusel,  that  the  Auditor-General  of  the 
said  Court  shall  defalk  and  allow  the  Arrearages  of  the  Rent  of  the 
said  Manor,  and  other  tbe  Premisses,  and  this  Decree  shall  be  his 
sufficient  Warrant  for  the  Accomplishment  there6f,  and  to  engross 
the  Account  thereof  accordingly.  Provided  always,  that  if  at  any 
Time' hereafter  any  other  sufficient  Matter  shall  appear  to  the  said 
Master  and  Counsel  for  the  Kitig  and  Queen's  Majesty's  Title,  their 
Heirs  or  Successors,  of  and  in  the  said  Manor,  and  otlier  the  Pre- 
misses during  the  Minority  of  the  said  H^ir,  that  then  this  present 
Detree  to  be  void. 

Q  2  A  Report 


117  Mich.  Term.  I  &  2  Philip  and  iMary.  in  C.  B. 

A  Report  of  a  Challenge  taken  in  the  Common  Bench, 
in  the  Term  of  St.  Michael,  in  the  first  and  second 
Years  of  the  Reign  of  King  Philip  and  Uneen 
Maiy»  by  the  Earl  of  Derby,  in  an  Assize  brought 
before  J  he  Justice^  of  the  same  Bench,  by  John 
Ncwdigate,  Plaintiff,  against  him  and  John  Ansell, 
for  Lands  in  the  County  of  Middlesex.  The  Par-' 
ties  were  at  Issue,  and  the  Assize  was  axvarded,  and 
the  Jury  appeared,  and  the  Challenge  was  taken  as 
fitreafter  follows.  And  it  appears  in  the  Rolls  of 
the  said  Term,  viz.  Rot.  1454. 

Jladk.itfP.4r  H.  •  A  ND  thereupon  die  aforesaid  Earl  challenges  the  Array  of  the 
aST^ ^iiAtM  Panel  o£  the  Aasize  aforesaid,  because  he  says,  that  he,  the 

Ktanied,  wimi  a  aforesaid  Earl  is,  and  on  the  Day  of  obtaining  the  Writ  of  Assize 
Pcerof  ibeRcalm  afioresaid,  and  before,  was  one  of  the  Nobility  and  Peers  of  this 
n^*'^ior**  ^  Kingdom,  having  a  Place  and  Voice  in  every  Parliament  of  the 
Vf^'kbr^tit.*  *  same  Kingdom;  and  because  tlie  Array  of  the  Panel  of  the  Assize 
Trt«l,G.cpl.4.  aforesaid  was  arrayed  by  Thomas  Offleif  and  fVilliam  Hetrtt,  late 
^l^i^i'tNtu.  Sheriffs  of  the  aforesaid  County  of  Middlesex,  no  Knight  being 
She  Law  U  now  named  and  returned  in  the  same  Panel  of  that  Array,  as  there  ought 
altered  ia  Ike  fo  be  according  to  the  Law  of  this  Realm,  and  this  he  is  ready  to 
Point <^^U  verify;  wherefore  the  same  Earl  prays  Judgment,  and  that  the 
ta'^oft4  Gm.  t.  Pa»>el  may  be  quashed. 

cap.  u«  And  the  aforesaid  John  Netcdigate  says,  that  the  aforesaid  Chal- 

lenge of  -the  aforesaid  Earl  to  the  Array  of  the  Panel  of  the  Assize 
aforesaid,  by  the  said  £ffr/ above  alledged,  is  insufficient  in  Law  to 
^  quash  the  Arrav  of  the  said  Panel,  and  that  he  has  Necessity,  nor 

is  by  the  Law  &  the  Land  bound  to  answer  that  Challenge  in  Man- 
ner and  Form  aforesaid,  above  alledged,  and  this  he  is  ready  to  ve- 
rify, wherefore  he  prays  Judgment,  and  that  the  Array  of  the  said 
Panel  may  be  affirmed. 

And  the  aforesaid  Earl^  for  that  he  has  above  alledged  sufficient 
Challenge  to  quash  the  Array  of  the  Panel  aforesaid,  which  he  is 
ready  to  verify,  which  said  Challenge  the  aforesaid  John  Ne^digate 
does  not  deny,  nor  thereunto  in  any  wise  answer  but  altoge^er  re- 
vises to  admit  the  Averment  thereof,  prajs  Judgment,  and  that  the 
Array  of  the  Panel  of  the  Assize  aforesaid  may  be  qua.shed. 

Upon  this  Demurrer  the  Court  took  good  Advice,  for  the  Case 
was  a  rare  Case,  and  none  of  the  Justices  or  Serjeants  could  re- 
member it  to  have  been  ever  put  in  Practice  in  their  Time,  but  tliat 
it  was  devised  and  determined  to  be  put  in  Practice  in  the  Assize 
brought  by  Wimbish  against  tfa^  Lord  fVilloughby,  but  it  did  not 
go  forwards.  And  no  Book  or  Case  was  found  except  one,  which 
•Fits.  Challenge,  was  in  Mich.  13  Ed,  3.  *  where  the  Case  appears  to  be  as  follows, 
115.  Eiiqtt€tt,43.  ^iz.  **  In  a  Quare  Impedit  against  the  Bishop  of  Exeter  and  others, 

Bro.  99.  Jurors,  /-  o  r  f 

41.    Panel ,  14*    Trials,  I4t'.   B .  K.  C.  $  465.    Dy.  107.  pi.  27. 

**  upon 


Newdig^ate  v.  (he  Earl  of  Derby,  in  C.  B.  Ill tt 

V  upon'  the  Plea  of  the  Bishop  the  Inquest  was  taken  at  the  IBlar. 
'*  H  Stouff".  You  see  how  that  the  Writ  requires  that  he  should  cause 
"  Knights,  and  other  good  Men,  to  come,  and  he  has  not  returned 
''  a  Knight,  for  which  Reason  we  apprehend  you  will  not  take  this 
'^  Inquest,  espedally  seeing  a  Peer  of  the  Realm  is  Party.  %  Gein. 
"  The  Words  of  every  Fenire  Facias  are  so,  and  yet  a  Man  shall 
"  take  die  Inquest,  although  no  Knight  be  returned.  %  Stone. 
**  We  have  great  Regard  to  their  coming  the  first  Day,  and  also 
**  when  a  Peer  of  the  Realm  is  Party,  the  Law  is  odierwise  than 
**  between  other  Persons,  wherefore  siuce  no  Knight  is  returned, 
^  we  award  that  the  whole  Inquest  go  without  Day.** — ^These  are 
the  Words  of  the  Case,  but  in  some  Books  the  Case  is  differently 
expressed,  though  the  Substance  and  Effect  of  it  is  the  same  in  all 
the  Books  that  I  have  seen.  And  the  Justices  considered  well  die 
said  Book,  and  the  usual  Words  in  the  Writ  of  Venire  Facias^  which 
is,  we  com^nand  you  that  you  cause  to  come  brfore,  &c.  12  as  well 
Knights,  as  other  free  and  lawful  Men,  &c.  which  Words,  viz.  (as 
weliKnights)  were  not  (as  it  was  said)  first  put  in  the  Writ  to  no 
Purpose.  And  they  thought  it  well  to  take  good  Deliberation  upMOn 
the  Matter,  it  being  a  rare  Case,  lest  they  should  otherwise  give 
Judgment  contrary  to  Law,  or  should  deny  the  Peers  of  the  Reilm 
that  Privilege  which  the  common  Law  gives  them*  And  after* 
wards  they  agreed  and  gave  Judgment  as  follows : 

And  because  the  Jtistices  here  will  advise  of  and  upon  the  The  rest  of  the 
Challenge  before  they  give  Judgment  thereon.  Day  is  given  as  wfeU  Recoid. 
to  the  aforesaid  John  Newdigate  as  to  the  aforesaid  Earl,  and  like*  Ja<tgmcnt. 
wise  to  the  aforesaid  John  Jnsell,  and  also  to  the  Recognitors  afore* 
said,  now  here  appearing,  until  Thursday  next,  after  die  Octave  of 
St.  Martin  next  coming,  to  hear  their  Judgment  thereupon.  At 
which  Thursday  here  came  as  well  the  aforesaid  John  Newdigate, 
as  the  aforesaid  Ear/  and  John  Ansell,  by  their  Attomies  aforesaid^ 
and  the  aforesaid  Recognitors  being  called  in  like  Manner  came. 
And  thereupon  the  aforesaid  Challenge  of  the  aforesaid  Fatl,  to 
the  Array  of  the  Panel  of  the  Assize  aforesaid  being  aeen,  and  by 
the  Justices  here  more  fully  understood,  it  seems  to  the  same  Justices 
here,  that  die  Array  of  the  Panel  of  the  said  Assize,  in  Maoper  and 
Form  aforesaid,  by  the  aforesaid  late  Sheriff  of  MiddleseXy  arrayed 
and  returned,  is  insufficient,  and  of  no  Force  or  Effect  in  the  Law. 
Therefore  it  is  considered,  that  the  said  Panel  be  quashed^  and 
wholly  holden  for  npiie. 


jd  Xepori 


1 19  ^e  Pl^eacLwgs :  Buckley  v.  Rice  Thomaa. 


A  Report  qf  a  Cast  argued  and  adjudged  in  the  Cpm* 
mon  Bench,  hi/  ifie  Justices  of  the  sdme  Bench  in 
Trinity  Term,  in  the  first  and  second  Years  of  the 
R^ign  of  King  Philip  and  Queen  Mary,  in  an 
Action  of  Debt,  brought  by  Sir  Richard  Buckley, 
Knight^  Plaintiff',  against  Rice  Thomas,  De- 
fendant.     And  the  Record  was  as  follows. 

Miek.  Term,  tiff  JDlCE  Thomas,  *of  Lanvoyr,  in  the  Couoty  of  Caernarvonf  Esq. 

tSTS^ii^ddift  "^  Shjcriff  of  the  Coiiuty  of  jinsfUsea,  was  summoned  to  sui|$\ver 

SatnePreceflent,  fi'ichard  Buckley,  Knight,  of  a  Plea  that  he  render  to  him  4^100, 

Rut  £utn  188.  which  he  owes  him  and  mijustly  detains^  &c.    And  whereupon  the 

^*  same  Richard,  by  Robfirt  Bedingfield,  his  Attorney,  sayi,  that 

•  Notf  the  Writ  whereas  in  a  *  Statute  made  in  the  Parliament  of  the  Lord  Henry 

broSuiSa"  t  ^^  Sixth,  Ult  King  of  England,  holden  in  die  Tjcenty-thirdXeiit 

the  jSiicr^Nvith-  ^f  ^^  Reign,  amongst  other  Things  it  is  contained,  wheieas  by 

out  tonchinj;  any  Authority  of  a  Parhament,  holden  at  Westminster,  in  Uie  jPtri^ 

l-rK  loV  Ir.'i  ^"^  ?*T  °f  '^^  ^"^  ^^"'3''.  '»'4,^ing  of  England,  dm 
Connt.  Theol.       ^iftn  from  the  Conquest,  amongst  other  1  mngs  it  was  ordamed, 
Big.  lib.  10.         that  Citizens  and  Burgesses  of  Cities  and  Boroughs  coming  to  the 
cap.j^8.  $15.         Parliament  should  be  chosen  Men,  Citizens,  and  Burgesses  re- 
sident, abiding,  and  free  in  the  same  Cities  and  Boro\ighs,  and 
none  other,  as  in  the  same  Statute  of  the  aforesaid  First  Year  of 
King  Henri/  \\\e  Fifth  more  fully  appears.     Which  said  Citizens 
and  Burgesses  have  always  in  Cities  and  Boroughs  been  chosen  by 
Citizens  and  Burgesses,  and  no  other,  and  to  the  Sheriff  of  the 
County  returned,  and  upon  their  Returns  received  and  accepted  by 
the  Parliament,  before  then  holden.     And  also  whereas  by  Autlio- 
rity  of  a  Parliament,  holden  at  Westminster^  the  Eighth  Year  of 
the  Reign  of  the  same  late  King  Henry  the  Sixth,  it  was  ordained 
in  what  Manner  and  Form  the  Knights  of  the  Shires  coming  to 
the  Parliaments,  from  thenceforth  to  be  holden,  should  be  chosen, 
and  how  the  Sheriffs  of  the  same  Counties  thereupon  should  make 
their  Returns,  as  in  the  same  Statute  more  fully  appears :  By  force 
of  which  Statute  Elections  of  Knights  to  come  to  the  Parliaments 
sometimes  have  been  duly  made,  and  lawfully  returned,  until  then 
of  late  'Hme  that  divers  Sheriffs  of  die  Counties  of  die  Realm  of 
Efigland,  for  their  singular  Avail  and  Lucre,  have  not  made  due 
Elections  of  the  Knights,  nor  in  convenient  Time,  nor  good  Men, 
and  true  returned,  and  sometimes  no  Return  of  the  Knights,  Citi- 
zens, and  Burgesses,  lawfully  chosen  to  come  to  the  Parliaments, 
but  such  Knights,  Citizens,  and  Burgesses  have  been  returned 
which  were  never  duly  chosen,  and  other  Citizens  and  Burgesses 
•     than  those  which  by  the  Mayors  and  Bailiffs  were  to  the  said 
Sheriffs  returned ;  and  sometimes  tlie  Sheriffs  have  not  returned  the 
Writs  which  they  had  to  make  Election  of  Knights  to  come  to 
Parliament,  but  the  said  Writs  have  embeziled,   and  moreover 
made  no  Precept  to  the  Mayor  and  Bailiff,  or  to  the  Bailiffs  or 
Bailiff|  where  no  Mayor  is  of  Cities  and  Boroughs,  for  the  Elec- 
tion 
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don  of  Citizens  and  nar^esses  to  come  to  Parliament^  by  Coloiiir 
of  these  Words  coiltaiaea  in  the  same  Writs,  rii.  that  in  your  full 
County  you  tause  two  Knights  to  be  tletted  for  your  CoiMy,  and 
for  every  Cit^  in  your  County  ttco  Citizens, ahd forever^  B6rot^h 
in  your  Cowity  two  Burgess^:  And  also  because  tomcieAC  ^ 
naltyi  and  convenient  Uemedy  for  the  Party  ifi  such  Case  ffriiev^^ 
Mras  n9t  ordained  in  the  said  Statutes  against  the  Sheriffs,  M ayo^tfj 
and  Bi&ltfts,  which  do  contrary  to  the  Form  of  the  said  Statutes, 
tlie  same  late  King  Hefiry  the  Sixth,  considering  the  Pirettusd^s^ 
by  the  aforesaid  Authority  of  the  said  Parliaiheht,  holden  the  said 
Twenty-third  Year  of  his  Reigii,  ordaitied,  that  the  said  Statutes 
should  be  dul^  k^pt  and  observed  In  all  Points :  and  ttioreoV^r, 
that  every  Sheriff,  after  the  Delivery  of  ahy  such  Writ  to  him  ihade^ 
should  make  and  deliver,  without  rraiid,  a  sufficient  Precept  under 
his  Seal,  to  every  Mayor  and  Bailiffs^  or  to  Bailiffs  Or  BtiUtf^ 
where  no  Mayor  is  of  the  Cities  and  Bbrougiis  withiti  his  Couliity. 
reciting  the  said  Writ,  commanding  (hem,  by  the  same  P^ec^pt^  if 
it  be  a  City,  to  choose  by  Citizens  of  the  same  City,  Citizens,  and 
in  the  siime  Manner  and  Form,  if  it  be  a'  Borough,  bv  the  Bur- 
gesses of  the  same  to  choose  Burgesses  to  come  t6  me  Parlia- 
ment And  that  the  same  Mayor  and  Bailiffs,  or  Bailiffs  pir 
Bailiff  where  no  Mayor  is,  should  return  lawfully  the  Precept  to 
the  sflme  Sheriffs,  by  Indentures  betwixt  the  same  Sheriffs,  an4 
them  to  be  made  of  the  said  Elections,  and  of  the  Names  of  the 
said  Citizens  and  Burgesses  by  them  so  chosen,  and  thereupon  that 
every  Sheriff  should  make  a  good  and  rightful  Return  of  every  such 
Writ,  and  of  every  Return  by  the  Mayors  and  Bailiffs,  or  Bailiffs 
or  Bailiff  where  no  Mayor  is,  to  him  made.  And  that  ever]^ 
Sheriff,  at  every  Time  that  he  doth  contrary  to  that  Statute,  or  any 
other  Statute  for  the  Election  of  Knights,  Citizens,  and  Burgessed 
to  come  to  the  Parliament  before  that  Time  made,  should  incur 
the  Pain  contained  in  the  said  Statute^  made  tlie  said  Eighth  Y^af, 
and  moreover  should  forfeit  and  pay  to  every  Person  thereafter 
chosen  Knight,  Citizen,  or  Burgess  in  his  County,  to  come  to  atiy 
i'ariiament,  and  not  duly  returned,  or  to  any  other  Persoit,  which, 
in  Default  of  such  Knight,  Citizen,  or  Burgees  will  sue.  One 
Hundred  Pounds,  whereof  every  Knight,  Citizen,  and  Burgess  so 
grieved,  severally,  or  any  other  Person  whichjn  their  Diefault'wifl 
sue,  should  have  his  Action  of  Debt  against  the  said  Sheriff^  o*^ 
his  Executors  or  Administrators,  to  demand  and  have  the  said 
Hundred  Pounds,  with  his  Costs  spent  in  that  Case.  And  that  in 
such  Action  taken  by  virtue  of  the  same  Statute  made  in  the  afbf^ 
said  Twenty-third  Year,  the  Defendant  should  not  wage  his  Law 
^  die  Demand  aforesaid,  in  any  wise ;  and  that  no  Defendant  in 
such  Action  should  have  any  Essoign,  as  in  the  same  Statute,  niade 
die  said  Twenty-third  Year,  amongst  other  Tilings,  more  fidlV  ap- 
pears. And  also,  where*as  in  a  Statute  made  in  Pariiament  of  the 
Lord  Henry  the  Eighth  from  the  Conquest,  late  King  of  England, 
holden  at  fveitminstier,  upod  Prorogation  there,  the  Fourm  Day 
cf  February,  in  the  £7th  Year  of  the  said  late  King),  among  other 
Things  it  is  enacted'  and  establbhed'  by  die  Authority'  of  the 
sMe  I^arliament,  that  the  Country  or  Dominion  of  If  ales  shall 
ibr  ewi^  fh)m  thenceforth  be^  staqd,  and  continue  incorporated, 

united. 
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united,  and  annexed  to. and  with  this  Realm  of  England,  and 
that  every  Person  and  Persons  born  and  to 'be  born  m  the  said 
Country  or  Dominion  of  fVales  shall  have,  enjoy,  and  inherit 
all  and  singular  Freedoms,  Liberties,  Rights,  Privileges,  and 
[  '^UQ  ]  Laws  within  this  Realm,  and  otlier  the  King's  Dominions,  ^as 
other  the  King's  Subfects  naturally  bom  within  the  same  hate, 
enjoy,  and  inherit.  And  further  then  and  there  it  wa^  enacted  and 
established  amongst  other  Things,  that  for  the  same  Parliament 
holden  the  same  twentij-sevtHth  Year,  and  all  other  Parliaments 
thenceforth  to  be  held  and  kept  for  this  Realm  oi  England,  one 
Knight  should  be  elected  to  the  same  Parliaments  for  every  of  the 
Shires  of  Brecknock,  Radnor^  Montgomery,  and  Denbigh,  and 
for  every  other  Shire  within  the  said  Country  or  Dominion  of 
Wales,  and  the  Election  to  be  in  like  Manner  and  Form  as  Knights 
of  Parliament  be  elected  in  other  Coui»ies  of  this  Realm,  as  in 
the  same  Statute  made  the  same  twenty'Seventh  Year  amongst 
other  Things  more  fully  appears.  And  also  whereas  in  a  Statute 
*  made  in  the  Parliament  of  the  said  late  King  Henry  the  Eighth 
holden  at  Westminster  upon  Prorogation  the  22d  Day  of  January, 
in  the  34th  Year  of  his  Reign,  and  afterwards  continued  to  and 
until  the  12th  Day  of  May,  in  the  3oth  Year  of  the  Reign  of  the 
same  late  King,  and  on  tne  same  1<2th  Day  oi  May,  in  the  35 th 
Year  abovesaid  tlicre  holden,  amongst  other  Things  it  is  enacted 
by  the  Royal  Highness,  and  the  liOrds  Spiritual  and  Temporal,  and 
the  Commons  in  the  same  Parliilmcnt  then  assembled,  by  Autbo* 
rity  of  the  same  Parliament,  that  all  the  King's  Subjects  and  Re- 
siunts  in  Wales  Hhall  fmd  at  all  Parliaments  thereafter  to  be  holden 
in  England  Knights  for  the  Shires,  and  Citizens  and  Burg^esses  for 
'  Cities  and  Towns,  to  be  named  and  chosen  by  Authority  of  the 

King's  Writ  under  the  Great  Seal  of  England^  according  to  the 
Act  in  that  Case  provided,  as  in  the  same  Statute  made  the  said 
34th  and  3otli  Years  amongst  other  Things  more  fully  appears. 
And  whereas  the  Lady  Af(77y  now  Queen  of  England,  the  14th 
Day  oi  August,  in  the  Jirst  Year  of  her  Reign,  by  her  Wtit  bear- 
ing Date  the  same  14th  Day  of  August,  issuing  out  of  her  Chan- 
cery tlien  being  at  Westminster,  in  the  County  of  Middlesex,  under 
her  Great  Seal  of  England,  directed  to  the  then  Sheriff  of  her 
County  of  Angksea,  reciting  by  the  same  Writ,  Whereas  the  same 
Lady  the  Queen  now,  by  the  Advice  and  Assent  of  her  Council,, 
for  certain  urgent  and  important  Business  concerning  the  same 
Lady  the  Queen  now,  the  State  and  Defence  of  her  Kingdom  of 
England,  and  of  the  Church  of  England,  hath  appointed  and 
ordained  a  certain  Parliament  of  the  said  Lady  the  Queen  now  to 
be  lield  at  Westminster,  in  the  County  of  Middlesex,  lliejifih  Day 
of  October  tlien  next  to  come,  and  Uiere  to  have  Conference  with 
the  Prelates  and  Nobility  of  her  said  Realm,  commanded  the  same 
Sheriff  of  Anglesea  by  the  same  Writ  firmly  enjoining  him/  that 
having  made  Proclamation  of  the  Day  and  Place  aforesaid  in  IiIb 
next  Coimty  to  be  holden  after  the  Receipt  of  the  same  Writ,  he 
should  cause  one  Knight  wearing  a  Sword,  the  most  fit  and  dis- 
creet of  his  Coun^,  and  one  Burgess  of  the  most  discreet  and 
sufficient  Men  of  the  Borough  called  Shiretown  in  the  same 
County,  to  be  freely  and  indifferently  elected  by  those  that  should 
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h%  interesteil  in  such  Proclamation,  according  to  tiie  Form  of  the 
^Statute  and  .Ordinances  thereof  made  and  provided,  and  the  Names 
of  the  Ame  Knight  and  Burgess  so  electee!  to  be  inserted  in  certain 
Indentures  thereof  to  be  made  between  him  the  said  then  Sheriff 
and  those  who  should  be  interested  in  such  Election,  although  such 
Knight  and  Burgess  elected  were  present  or  absent,  and  that  he 
should  make  them  to  come  at  the  said  Day  and  Place ;  so  that  the 
same  Knight  for  himself  and  the  Commons  of  that  County,  and 
the  said  Burgess  for  himself  and  the  Commons  of  the  Borough 
aforesaid,  severally  of  themselves  should  have  full  and  sufficient 
Power  to  do  and  consent  to  those  Things,  which  (by  the  Favour  of 
God)  might  then  there  happen  to  be  ordained,  touching  the  Busi- 
ness aforesaid,  by  the  common  Council  of  the  Realm  of  the  said 
Lady  Queen  of  England:  to  the  End  tha^  her  said  Bushfiess  might 
not  in  any  wise  remain  unfinished  by  reason  of  the  Defect  of  such 
Power,  or  of  the  hasty  and  imperfect  Election  of  the  Knight  and 
Burgess  aforesaid.  Abo  the  same  Lady  the  Queen  now  enjoined 
that  neither  the  then  SheriiF,  nor  any  other  Sheriff  of  her  said 
Realm  of  England  should  be  in  any  wise  elected.  And  that  the 
same  Sheriff  of  tiie  Lady  the  Queen  should  without  Delay  d^ 
tinctly  and  plainly  under  his  Seal  and  the  Seals  of  them  who  should 
be  present  at  that  Election  certify  into  her  Chancery,  at  the  saict 
Day  and  Place,  the  said  Election  made  in  his  full  County,  remit- 
ting to  the  same  Lady  the  Queen  the  other  Part  of  the  Indentures 
aforesaid  annexed  to  the  same  Writ,  together  with  the  Writ  itself, 
as  in  die  same  Writ  is  more  fully  contained.  Which  said  Writ  the 
tenth  Day  of  September,  in  the  Jirst  Year  pf  the  Reign  of  the  said 
Lady  the  Queen  now,  at  Beaumaris,  in  'the  aforesaid  County  of 
Anglesea,  was  delivered  to  the  aforesaid  Rice  (the  same  Bice  then' 
being  Sheriff  of  the  aforesaid  County  of  Jnglesea)  by  the  Hands 
of  one  William  Banion ;  and  that  the  aforesaid  Rice,  at  his  next 
County,  within  the  same  County  of  Anglesea,  after  the  Receipt  of 
the  said  Writ,  and  by  virtue  of  the  same,  viz.  the  14th  Day  of 
September,  in  the  aforesaid /itVs^  Year  of  the  Reign  of  the  said 
Lady  the  Queen  now,  in  his  hill  County  then  holden  at  Beaumaris, 
in  the  aforesaid  County  of  Anglesea,  in  the  Shire-house  there,  be- 
fore the  same  Rice,  then  Sheriff  of  the  same  County  of  Anslesea, 
caused  the  same  Writ  to  be  read,  and  also  public  Proclamation  to 
be  made  of  the  said  Day  and  Place  of  the  Parliament  aforesaid 
afterwards  to  be  held,  and  of  the  choosing,  according  to  the  Form 
and  Purport  of  the  same  Writ,  one  Knight,  wearing  a  Sword,  tlie 
most  fit  and  discreet  of  the  County  aforesaid,  and  one  Burgess  of 
the  most  discreet  and  sufficient  Men  of  the  aforesaid  Borough 
called  ShiretQwn  in  the  same  Couuty,  to  come  to  tlie  same  Par- 
liament, as  he  was  commanded  to  do  by  the  said  Writ,  and  accord- 
iB^  to  the  Form  thereof,  viz,  between  the  Hours  of  eight  and  nine  ^ 
of  the  same  14th  Day,  whereupon  diey  proceeded  then  there  in 
that  full  County  to  the  Election  of  one  Knight  for  the  same 
Couilty  of  Anglesea,  by  the  Men  resident  in  the  said  County,  and 
present  at  the  said  Prodamatiou.  And  although  tlie  same  Richard 
Buckley,  who  then  aud  long  before  was  a  Knight  wearinga  Sword, 
abiding  and  dwelling  at  Beaumaris^  in  the  aforesaid  County  of 

Jngkiea 
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jtnglaea  in  Wales^  and  born  hi  die  same  Comitr,  was,  m  the 
aame  full  Cowitj,  the  said  14th  Daj,  between  the  Hours  of  eight 
and  nine,  then  and  there  duly  elected  and  noninated  to  be  a 
Kn^ht  of  the  said  Cmntj  for  the  said  Pufiamenty  to  come  for 
•Ra8tEBtr.44l'.  the  same  County  to  the  said  Parliament^  by  the  *  greater  Number 
*"  of  Men  then  reddent  within  the  said  County  of  Angtaea^  and 

[  *■  120 1  there  present  at  the  said  Hme  of  *  the  Proclamation  aforesaid 
made,  and  interested  in  the  said  Proclamation  there,  each  of 
whom  could  then  dispend  4Qs.  of  Freehold  and  more  by  the  Year 
within  the  said  County,  of  which  said  Election  by  protesting  that 
the  aforesaid  Rice  made  no  Indenture  between  him  and  die  afore^ 
said  Electors,  according  to  the  Form  and  Effect  of  die  Statute 
afiaresaid,  nevertheless  the  same  Richard  in  Fact  says,  that  the 
aforesaid  Rict  the  Statutes  aforesaid  not  weighing,  and  the  Penal- 
lies  ordained  in  the  same  not  fearing,  at  the  aforesaid^/f/^A  Day  of 
October  did  not  return  to  the  said  Lady  the  Queen  now,  into  her 
Oiancery  at  Wainnnster  in  the  County  of  Middlesex,  the  said 
Richard  to  be ,  a  Knight  of  the  said  County  of  Jriglesea  for  the 
same  Parliament,  according  to  the  Form  and  Effect  of  the  Elec* 
tion  and  the  Statute  aforesaid,  but  returned  the  said  Writ,  and  a 
certain  Indenture  thereunto  annexed,  specifying  the  same  to  be 
made  between  him  the  said  Riee,  then  Sheriff  of  the  said  Comity 
of  Anvlesea,  and  William  fVoodf  Esquire,  John  Letcis^  Esquire, 
and  other  Gendemen,  interested  in  the  said  Proclamation,  and  in 
the  said  Indenture  named,  and  containing  that  tlie  said  IfilUam  and 
Johfi^  and  other  Freeholders  of  die  County  aforesaid,  in  the  said 
full  County  of  Anglesea^  liolden  before  the  said  Sheriff  the  afore- 
said 14th  I)av  at  the  said  Town  of  Beaumaris,  elected  one  ffUliam 
I^euiSy  Esquire,  bet>veen  the  Hours  aforesaid,  to  be  a  Knight  for 
the  said  Parliaincnt,  to  come  to  the  same  Parliament  for  the  said 
County,  contrary'  to  the  Form  of  die  aforesaid  Statute  made  the 
said  Q.3d  Year  of  the  Iveign  of  the  aforesaid  late  King  Henry  the 
Sixth,  whereby  an  Action  has  accrned  to  die  same  Richard  to 
demand  and  have  of  the  aforesaid  Rice  the  aforesaid  «£  100.  Never- 
theless the  said  Rice,  altliough  often  requested,  the  aforesaid  «£  100 
to  the  same  Richard,  hath  not  vet  rendered,  but  the  same  to  render 
to  him  hath  hitl^crto  refused,  and  yet  doth  refuse,  wherefore  he 
says  that  he  is  damaged,  and  hath  damage  to  the  Value  of  «f  40. 
And  thereupon  he  produces  Suit,  Sc.  And  the  same  Richard  fur- 
ther says,  that  the  aforesaid  County  of  Attglcsea  is,  and  at  the  Time 
of  the  making  the  aforesaid  Statute  in  the  said  27th  Year  of  King 
llemif  the  Eighth,  and  long  before  was,  one  of  the  Counties  of 
die  said  Couniiy  or  Dominion  of  n'alcs  aforesaid.  And  this,  A'f . 
Df fendsDt  de-  And  the  aforeaaid  Rice  by  Thomas  Carpenter,  his  Attorney, 

™o"«  comes  and'  deAnds  die  Force  and  Injury  when,  &'c.     And  says  thai 

the  aforesaid  Matter  in  the  Declaration  aforesaid  above  specified 
is  insuflkient  in  Law  for  the  aforesaid  Richard  to  have  and  main- 
tain his  Action  aforesaid  against  the  said  Rice,  and  that  he  has  no 
^'ecessity,  nor  is  by  die  Law  of  the  Land  bound  to  answer  the 
said  Matter  in  Manner  and  Form  aforesaid  declared;  and  this  he 
is  ready  to  verify,  wherefore  for  Want  of  stifhcient  Matter  in  the 
said  Declaration  siTecificd  die  same  Rice  prays  Judgment,  and 

that 
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that  the  aforesaid  Richard  may  be  precluded  from  having  his  Action 
aforesaid  against  him^  4c. 

And  die  aCoresaid  Bichard,  for  that  he  has  above  declared  fluf-*  Joinder  in  Ds» 
ficie^t  Matter  in  Law  in  bis  Dedaratioa  a£Mresaid  to  maintain  his  °>v^f* 
Action  aforesaid,  which  he  is  ready  to  verify,  which  said  Mitter 
the  aforesaid  Rice  does  not  deny,  nor  thereunto  in  any  wise  answer, 
but  die  said  Averment  wholly  refuses  to  admit,  prays  Judgment, 
and  his  Debt  aforesaid  together  with  his  Damages;  ifc.  to  be  ad- 
judged to  him,  ifc.  And  because  the  Justices  here  will  advise  of 
and  upon  the  Premises  before  tliey  give  Judgment  thereon.  Day  is 
given  to  the  Parties  aforesaid  here  until  the  Octave  of  Si.  Hillary^  CoBtiimsncfs* 
to  hear  their  Judgment  thereon,  because  the  Justices  here  not  vet, 
Sic.  At  which  Day  here  came  as  well  the  aforesaid  Richard  as 
the  aforesaid  Rice  by  their  Attomies  aforesaid.  And  because  the 
Justices  here  will  further  advise  of  and  upon  the  Premises  before 
they  give  Judgment  thereoii.  Day  is  therefore  given  to  the  Parties 
here  until  from  the  Day  of  Easier  in  fifteen  Days  to  hear  their 
Judgment  tiiereon,  because  the  Justices  here  diereof  not  yet,  i;c. 
At  which  Day  here  came  as  well  the  aforesaid  Richard  as  the 
aforesaid  Rice  by  their  Attoruies  aforesaid.  And  because  the  Jus* 
tices  here  will  further  advise  of  and  upon  the  Premisses  before  tliey 
give  Judgment  thereon.  Day  is  therefore  given  to  the  Parties  afore- 
said here  until  on  the  Morrow  of  the  Hofy  Trinity ^  to  hear  their 
Judgment  diereon,  because  the  Justices  here  thereof  not  yet,  S^c. 

The  Case  was  recited  briefly  as  follows.     Sir  Richard  Buckley,      The  CASE. 
Knight,  has  brought  an  Action  of  Debt  for  of  100  against  Rue  2St  nt^i/t'ht^* 
ThomaSf  and  in  his  Declaration .  has  recited  a  great  Part  of  the  Statute  of  23  H. 
Statute  made  in  ^  23  //.  6.  concerning  the  Elections  of  Burgesses  ^'  cmf.i5.  for  cot 
and  Kuij^hts    to   come  to  Parliament,   whereby  (amongst  other  KniSt"of*tlw  * 
Things)  It  is  ordained,  that  every  Sherifi*,  at  every  Time  that  he  County  of  Angle* 
doth  contrary  to  the  same  Statute,  or  any  other  Statute  then  before  «<«»  >"  H^o/ct,  to 
made  for  the  Election  of  Knights,  Citizens,  and  Burgesses  to  come  SL^i'and°ad^^ 
to  I^rliament,  should  incur  the  Peiialt)'  contained  in  the  Statute  judged,  (i)  Count 
of  ^SH.  6.  and  further  should  forfeit  and  pay  to  every  Person  that /icd  he  vras 
thence  afterwards  chosen  Kuight,  Citizen,  or  Burgess  in  his  County  ^n,|*,^ciJit 
to  come  to  any  Parliament,  and  not  duly  returned,  or  to  any  other  Averment;  (?) 
Person  that  in  Default  of  such  Knight,  Citizen,  or  Burgess  will  Count  that  he  was 
sue,  £100,  and  that  every  Kuight,  Citizen  or  Burgess  so  grieved,  fj^^^J^^^^^ 
severally,  or  any  other  Person  that  in  dieir  Default  will  sue,  shall  generally,  with-' 
have  his  Action  of  Debt  against  the  said  Sheriff,  or  his  Executors  <>°t  shewing  the 
or  Administrators,  to  demand  and  have  the  said  £\00  with  his  Costs  [8^good.^(°7TS 
expended  in  such  Case.    And  also  in  his  Declaration  has  recited,  Uie  Sutute  of  27 
that  by  the  Statute  of  '27  //.  8.  it  was  enacted  and  established,  H.  8.  cop.  27. 
that  die  Country  or  Dominion  of  Wales  should  be,  stand,  and  con-  JJ^^^  "fagfead 
tinue  from  thenceforth  for  ever  incorporated,  united,  and  annexed  enables  a  Person* 
to  and  with  this  Kealm  of  England;  and  that  every  Person  born,  bom  in  tV^Ui  to 
or  thence  afterwards  to  be  bom  in  the  said  Country  or  Dominion  of  {JJ^  sSuutc  of^^,'» 
Wales,  should  have  and  inherit  all  and  every  Liberties,  Franchises,  h.  6.  cap.  15.  f»r 
Kights,  Privileges,  and  Laws  within  this  Reahn,  and  other  the  King's  not  returning  hm 
Dominions,  as  other  the  King's  Subjects  naturally  born  within  the  ^52!^umy  to 

the  ParKament  of  England.   S.  C.  Dj.  113.  pi.  67. 
» S3  If.  6.  ca^  15.  k8H.S«ca|».7.  <^  i27 Il« g. oap.  27. 

same 
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A  Report  qf  a  Case  argued  and  adjudged  in  the  CQm* 
mon  Bench,  by  tfie  Justices  of  the  sdme  Bench  in 
Trinity  Term,  in  the  first  and  second  Years  of  (he 
Reign  of  King  Philip  and  Queen  Mary,  in  an 
Action  ^  Debt,  brought  by  Sir  Richard  Buckley, 
Knight,  Plaintiff',  against  Rice  Thomas,  Z)e- 
fendant.     And  the  Record  was  as  follows. 

Mich.  Term.  1 4*  f  JDlCE  Thomas,  'of  Lanvayr,  iii  the  County  of  Caernarvon,  Esq. 

t3?5.i^dUUf8.  "^  ShCTiflf  of  the  County  of  Ans^ltseOy  was  buumioned  to  mii>'\ver 

Same  Precedent,  Hichard  Buckley^  Knight;  of  a  Plea  that  he  render  to  him  ^\00, 

Rast  £ntr.  188.  which  he  owes  bm  and  unjustly  detains,  4rc.    And  whereupon  the 

^*  same  Richard^  by  Robert  Bedingfield,  his  Attorney,  says^  that 

•  Note  the  Writ  whereas  in  a  *  Statute  made  in  the  Parliament  of  the  Lord  Utnry 

broSit  wTn^t  *^  5uf A,  late  King  of  England,  holden  in  the  Tmnty-thirdX^ 

the  jsheriff  with-  ^f  ^^  R^gn^  amongst  other  Things  it  is  contained,  wheieas  by 

out  tonchinf?  any  Authority  of  a  Parliament,  holden  at  Westminster,  in  tlie  JPirs^ 

Ur.-I'^l'l -^^.K  Year  of  the  Reign  of  the  Lord  Henry,  laic  King  of  England,  die 

w  rit,  but  10  the     val  ^  <ii-     /-«  ^  ^  "^ V      rm  -        -^  j  •      j 

Count.  Thcol.       ■'^tftn  from  the  Conquest,  amongst  other  1  lungs  it  was  ordamed, 

Dig.  lib.  10.  that  Citizens  and  Burgesses  of  Cities  and  Boroughs  coming  to  the 

cap.:^8.  $15.         Parliament  should  be  chosen  Men,  Citizens,  and  Burgesses  re- 
sident, abiding,  and  free  in  the  same  Cities  and  Boroughs,  and 
none  other,  as  in  the  same  Statute  of  the  aforesaid  First  Year  of 
King  Henry  the  Fifth  more  fully  appears.     Which  said  Citizens 
and  Burgesses  have  always  in  Cities  and  Boroughs  been  chosen  by 
Citizens  and  Burgesses,  and  no  other,  and  to  the  Sheriff  of  the 
County  returned,  and  upon  their  Returns  received  and  accepted  by 
the  Parliament,  before  then  holden.     And  also  whereas  by  Autlio- 
rity  of  a  Parliament,  holden  at  tVestminstcr^  the  Eighth  Year  of 
the  Reign  of  the  same  late  King  Henry  the  Sixth,  it  was  ordained 
in  what  Manner  and  Form  the  Knights  of  the  Shires  coming  to 
the  Parliaments,  from  thenceforth  to  be  holden,  should  be  chosen, 
and  how  the  Sheriffs  of  the  same  Counties  thereupon  should  make 
their  Returns,  as  in  the  same  Statute  more  fully  appears  :  By  force 
of  which  Statute  Elections  of  Knights  to  come  to  the  Parliaments 
sometimes  have  been  duly  made,  and  lawfully  returned,  mitil  then 
of  late  Time  that  divers  Sheriffs  of  the  Counties  of  tlie  Realm  of 
England,  for  their  singular  Avail  and  Lucre,  have  not  made  due 
Elections  of  the  Knights,  nor  in  convenient  Time,  nor  good  Men, 
and  true  returned,  and  sometimes  no  Returu  of  the  Knights,  Citi- 
zens, and  Burgesses,  lawfully  chosen  to  come  to  the  Parliaments, 
but  such  Knights,  Citizens,  and  Burgesses  have  been  returned 
which  were  never  duly  chosen,  and  odier  Citizens  and  Burgesses 
than  those  which  by  the  Mayors  and  Bailiffs  were  to  the  said 
Sheriffs  returned ;  and  sometimes  tlie  Sheriffs  have  not  returned  the 
Writs  which  they  had  to  make  Election  of  Knights  to  come  to 
Parliament,  but  the  said  Writs  have  embeziled,   and  moreover 
made  no  Precept  to  the  Mayor  and  Bailiff^,  or  to  the  Bailiffs  or 
Bailifi^  where  no  Mayor  is  of  Cities  and  Boroughs,  for  the  Elec- 
tion 
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don  bf  Citizens  and  Rurccsses  to  come  to  Parliament^  by  Cblo'iiir 
of  these  Words  coitttiaed  in  the  same  Writs,  viz.  that  in  yourJitU 
County  you  cause  two  Knights  to  be  eletted  for  your  County,  and 
for  every  CU^  in  your  County  two  Citizens^  and  forever^  Boroi^h 
in  your  CoutUy  tuv  Burgesses:    And  ali^o  because  dumcieDC  ^  ^ 

nalty,  and  convenient  Kemedy  for  the  Party  lb  such  Case  srieved, 
i¥as  n^t  ordained  in  the  said  Statutes  a^inst  the  Sheriffs,  Mayoi^^, 
and  BSiltfts,  which  do  contrary  to  the  Form  of  the  said  Statutes, 
tlie  same  late  King  Henry  the  Sixth,  consideting.the  Prettiisdes, 
^  the  aforesaid  Authority  of  the  said  Parliameht,  holden  the  said 
Twenty^third  Year  of  his  Reigti,  ordaiiied,  that  the  said  Statutes 
should  be  duly  kept  and  observed  In  all  Points :  and  tnoreoVer, 
that  every  Sheriff,  after  the  Delivery  of  ahy  such  Writ  to  him  Ihade, 
should  make  and  deliver,  without  Fraud,  a  sufflcietit  Precept  under 
his  Seal,  to  every  Ma}-or  add  Bailiffs,  or  to  Bailiffs  or  Bliiiitf, 
where  no  Mayor  is  of  the  Cities  and  Borouglis  within  his  County, 
reciting  the  said  W'rit,  commanding  fhem,  by  the  same  P^ept,  if 
it  be  a  City,  to  choose  by  Citizens  of  the  same  City,  Citizens,  and 
in  the  same  Manner  and  Form,  if  it  be  a  Borou^,  by  the  Bur- 
gesses of  the  same  to  choose  Burgesses  to  come  to  the  Parlia^ 
oient.  And  that  the  same  Mayor  and  Bailiffs,  or  Bailiffs  pr 
Bailiff  where  no  Mayor  is,  should  return  lawfully  the  Precept  to 
the  same  Sheriffs,  by  Indentures  betwixt  the  same  Sheriffs,  am) 
them  to  be  made  of  the  said  Elections,  and  of  the  Names  of  th6 
said  Citizens  and  Burgesses  by  them  so  chosen,  and  thereupon  that 
every  Sheriff  should  make  a  good  and  rightful  Return  of  every  such 
Writ,  and  of  every  Return  by  the  Mayors  and  Bailiffs,  or  miliffs 
or  Bailiff  where  no  Mayor  is,  to  him  made.  And  that  ever]^ 
Sheriff,  at  every  Time  that  he  doth  contrary  to  ihat  Statute,  or  any 
other  Statute  for  the  Election  of  Knights,  Citizens,  and  Burgcssed 
to  come  to  tlie  Parliament  before  that  Time  made,  should  incur 
the  Pain  contained  in  the  said  Statute^  made  die  said  Eighth  Year, 
and  moreover  should  forfeit  and  pay  to  every  Person  thereafter 
chosen  Knight,  Citizen,  or  Burgess  in  his  County,  to  come  to  any 
I'ariiament,  and  not  duly  returned,  or  to  any  other  Person,  which, 
in  Default  of  such  Knisht,  Citizen,  or  Burgess  will  sue.  One 
Hundred  Pounds,  whereof  cver>'  Knight,  Citizen,  and  Burgess  so 
grieved,  severally,  or  any  other  Person  which  in  their  Default  will 
sue,  should  have  his  Action  of  Debt  against  the  said  Sheriff,  oY 
his  Executors  or  Administrators,  to  demand  and  have  tlie  said 
Hundred  Pounds,  with  his  Costs  spent  in  that  Case.  And  that  in 
such  Action  taken  by  virtue  of  the  same  Statute  made  in  the  afbr^ 
said  Twenty-third  Year,  the  Defendant  should  not  wage  his  Law 
«f  tlie  Demand  aforesaid,  in  any  wise ;  and  tliat  no  Defendant  in 
such  Acdon  should  have  any  Essoign,  as  in  the  same  Statute,  made 
die  said  Twenty-third  Year,  amongst  other  Things,  more  fully  ap- 

Eurs.  And  also,  whereas  in  a  Statute  made  in  Parliament  oi  the 
rd  Henry  tile  Eighth  from  die  Conquest,  late  King  of  England , 
holden  at  frestminster,  upon  Prorogation  theire.  the  Fourth  Day 
of  February,  in  the  27th  Year  of  the  said  late  Kiiig,  among  other 
'filings  it  IS  enacted'  and  established  by  the  Authority'  of  the 
s«me  Farliament,  diat  the  Country  or  Dominion  of  If  ales  shall 
for  evtf  fh>0l  thenceforth  be^  stand,  and  conUnue  incorporated, 

united. 
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united,  and  annexed  to  and  with  this  Realm  of  England,  and 
that  every.  Person  and  Persons  bom  and  to 'be  born  in  the  said 
Country  or  Dominion  of  Wales  shall  have,  enjoy,  and  inherit 
all  and  singular  Freedoms,  Liberties,  Rights,  Privileges,  and 
[  *lig  ]  Laws  within  this  Realm,  and  oilier  the  Kmg*s  Dominions,  *as 
other  the  King's  Subjects  naturally  bom  within  the  same  bare, 
enjoy,  and  inherit.  And  further  then  and  there  it  waa  enacted  and 
established  amongst  other  Things,  that  for  the  same  Parliament 
holdim  the  same  twtnty-seventh  Year,  and  all  other  Parliaments 
thenceforth  to  be  held  and  kept  for  this  Realm  of  England,  one 
Knight  should  be  elected  to  the  same  Parliaments  for  every  of  the 
Shires  of  Brecknock,  Radnor,  Montgomery,  and  Denbigh,  and 
for  every  other  Shire  within  the  said  Country  or  Dominion  of 
Wales,  and  the  Election  to  be  in  like  Manner  and  Form  as  Knights 
of  Parliament  be  elected  in  other  Coui\)ies  of  this  Realm,  as  in 
the  same  Statute  made  the  same  twenty-seventh  Year  amongst 
other  Things  more  fully  appears.  And  also  whereas  in  a  Statute 
'  made  in  the  Parliament  of  the  said  late  King  Henry  the  Eighth 
holden  at  Westminster  upon  Prorogation  the  22d  Day  of  January, 
in  the  34th  Year  of  his  Reign,  and  afterwards  continued  to  and 
until  the  iSth  Day  of  May,  in  the  doth  Year  of  the  Reign  of  the 
same  late  King,  and  on  tne  same  Vl\\\  Day  of  May ^  in  the  35th 
Year  abovesaid  there  holden,  amongst  other  Things  it  is  enacted 
by  the  Royal  Highness,  and  the  Lords  Spiritual  and  Temporal,  and 
the  Commons  in  the  same  Parliament  then  assembled,  by  Autbo« 
rity  of  the  same  Parliament,  that  all  the  King's  Subjects  and  Re- 
siunts  in  Wales  .shall  find  at  all  Parliaments  thereafter  to  be  holden 
in  England  Knights  for  the  Shires,  and  Citizens  and  Burgesses  for 
'  Cities  and  Towns,  to  be  named  and  chosen  by  Authority  of  the 

King's  Writ  under  the  Great  Seal  of  England,  according  to  the 
Act  in  that  Case  provided,  as  in  the  same  Statute  made  the  said 
34tli  and  Sotli  Years  amongst  other  Things  more  fully  appears. 
And  M'hereas  the  Lady  Al^rr^  now  Queen  of  England,  the  14th 
Day  of  jiugust,  in  the^^fr^^  Year  of  her  Reign,  by  her  Wtil  bear- 
ing Date  the  same  14th  Day  of  August,  issuing  out  of  her  Chan- 
cery then  being  at  Westminster,  in  the  County  of  Middlesex,  under 
her  Great  Seal  of  England,  directed  to  the  then  Sheriff  of  her 
County  of  Angksea,  reciting  by  the  same  Writ,  Whereas  the  same 
Lady  the  Queen  now,  by  the  Advice  and  Assent  of  her  Council,, 
for  certain  urgent  and  important  Business  concerning  the  same 
Lady  the  Queen  now,  the  Stale  and  Defence  of  her  Kingdom  of 
England,  and  of  the  Church  of  England,  halh  appohited  and 
ordained  a  certain  Parliament  of  the  said  Lady  the  Queen  now  to 
be  lield  at  Westminster,  in  the  County  of  Middlesex,  \\\ejifth  Diiy 
of  October  tlien  next  to  come,  and  Uiere  to  have  Confe'rence  with 
the  Prelates. and  Nobility  of  her  said  Realm,  commanded  the  same 
Sheriff  of  Anglesea  by  the  same  Writ  firmly  enjoining  him, '.diat 
having  made  Proclamation  of  the  Day  and  Place  aforesaid  in  Ins 
next  Coimty  to  be  holden  after  the  Receipt  of  the  same  Writ,  he 
should  cause  one  Knight  wearing  a  Sword,  the  most  fit  and  Av^ 
creet  of  his  County,  and  one  Burgess  of  the  most  discreet  and 
sufficient  Men  of  tlie  Borough  called  Shiretown  in  the  same 
County,  to  be  freely  and  indifferently  elected  by  diose  that  should 
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b«  interestetl  in  such  Proclamation^  according  to  the  Form  of  the 
'Statute  and  .Ordinances  thereof  made  and  provided,  and  the  Names 
of  the  skne  Knight  and  Burgess  so  electea  to  be  inserted  in  certain 
Indentures  thereof  to  be  made  between  him  the  said  then  Sheriff 
and  those  who  should  be  interested  in  such  Election,  although  such 
Knight  and  Burgess  elected  were  present  or  absent,  and  that  he 
should  make  them  to  come  at  the  said  Day  and  Place ;  so  that  the 
same  Knight  for  himself  and  the  Commons  of  that  County,  and 
the  said  Burgess  for  himself  and  the  Commons  of  the  Borough 
aforesaid,  severally  of  themselves  should  have  full  and  sufficient 
Power  to  do  and  consent  to  those  Things,  which  (by  the  Favour  of 
God)  might  then  tliere  happen  to  be  ordained,  touching  the  Biisi* 
ness  aforesaid,  by  the  common  Council  of  the  Realm  of  the  said 
Lady  Queen  of  England:  to  the  End  thai  her  said  Business  might 
not  in  any  wise  remain  unfinished  by  reason  of  the  Defect  of  such 
Power,  or  of  the  hasty  and  imperfect  Election  of  the  Knight  and 
Burgess  aforesaid.  Abo  the  same  Lady  the  Queen  now  enjoined 
that  neither  the  then  Sheriff,  nor  any  other  Sheriff  of  her  said 
Realm  of  England  should  be  in  any  wise  elected.  And  that  the 
same  Sheriff  of  tlie  Lady  the  Queen  should  without  Delay  dis- 
tinctly and  plainly  under  his  Seal  and  the  Seals  of  them  who  should 
be  present  at  that  Election  certify  into  her  Chancery,  at  the  said* 
Day  and  Place,  the  said  Election  made  in  his  full  County,  remit-* 
ting  to  the  same  Lady  the  Queen  the  other  Part  of  the  Indentures 
aforesaid  annexed  to  the  same  Writ,  together  with  the  Writ  itself, 
as  in  tlie  same  Writ  is  more  fully  contained.  Which  said  Writ  the 
tenth  Day  of  September,  in  the  Jirst  Year  pf  the  Reign  of  the  said 
Lady  the  Queen  now,  at  Beaumaris,  in  'the  aforesaid  County  of 
Anglesea,  was  delivered  to  the  aforesaid  Rice  (the  same  Bice  then 
being  Sheriff  of  the  aforesaid  County  of  Anglesea)  by  the  Hands 
of  one  William  Banion ;  and  that  the  aforesaid  Rice,  at  his  next 
County,  within  the  same  County  of  Anglesea,  after  the  Receipt  of 
the  said  Writ,  and  by  virtue  of  the  same,  viz,  the  14th  Day  of 
September,  in  the  aforesaid  tfrs/  Year  of  the  Reign  of  the  said 
Lady  the  Queen  now,  in  his  full  County  then  holden  at  Beaumaris, 
in  the  aforesaid  County  of  Ang/esea,  in  the  Shire-house  there,  be- 
fore the  same  Rice,  then  Sheriff  of  the  same  County  of  Anglesea, 
caused  the  same  Writ  to  be  read,  and  also  public  Proclamation  to 
be  made  of  the  said  Day  and  Place  of  the  Parliament  aforesaid 
afterwards  to  be  held,  and  of  the  choosing,  according  to  the  Form 
and  Purport  of  the  same  Writ,  one  Knight,  wearing  a  Sword,  tlie 
most  fit  and  discreet  of  the  Ck)unty  aforesaid,  and  one  Burgess  of 
the  most  discreet  and  sufficient  Men  of  the  aforesaid  Borough 
called  SUretown  in  the  same  County,  to  come  to  tlie  same  Par- 
liament, as  he  was  commanded  to  do  by  the  said  Writ,  and  accord- 
ing to  the  Form  thereof,  viz.  between  the  Hours  of  eight  and  nine  ^ 
of  the  same  14th  Day,  whereupon  they  proceeded  then  there  in 
that  full  County  to  the  Election  of  one  Knight  for  the  same 
Coui^ty  oi  Anglesea,  by  the  Men  resident  in  the  said  County,  and 
present  at  the  said  Prodamatiou.  And  although  tlie  same  Richard 
Buckley,  vrho  then  ai\d  long  before  was  a  Knight  wearinga  Sword, 
abiding  and  dwelling  at  Beaumaris^  in  the  aforesaid  County  of 

Jngktea 
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jinglesea  ia  Wales,  and  bom  in  the  same  Counfy,  was,  in  the 
same  full  County,  die  said  1 4th  Day,  between  the  Hours  of  eiglu 
and  nine,  then  and  there  duly  elected  and  nominated  to  be  a 
Knight  of  the  said  County  for  the  said  Parliament,  to  come  for 
•l^astEatr.44r.  the  same  County  to  the  said  Parliament^  by  the  *  greater  Number 
^  of  Men  then  resident  within  the  said  County  of  Angltsea^  and 

[*  120]  ftier^  present  at  the  said  Hme  of  *  the  Proclamation  aforesaid 
made,  and  mterested  in  the  said  Proclamation  there,  each  of 
whom  could  then  dispend  40s.  of  Freehold  and  more  by  the  Year 
within  the  said  County,  of  which  said  Election  by  protesting  that 
the  aforesaid  Rice  made  no  Indenture  between  him  and  die  afore- 
said Electors,  acicording  to  the  Form  and  Effect  of  the  Statute 
aforesaid,  nevertheless  the  same  Richard  in  Fact  says,  that  the 
aforesaid  Rice  the  Statutes  aforesaid  not  weighing,  and  the  Penal- 
ties ordained  in  the  same  not  fearing,  at  the  aforesaid^/?/}A  Day  of 
October  did  not  return  to  the  said  Lady  the  Queen  now,  into  her 
Chancery  at  Westminster  in  the  County  of  Middlesex^  the  said 
Richard  to  be  ^  a  Knight  of  the  said  County  of  Anglesea  for  the 
same  Parliament,  according  to  die  Form  and  Effect  of  the  Elec- 
tion and  the  Statute  aforesaid,  but  returned  the  said  Writ,  and  a 
certain  Indenture  thereunto  annexed,  specifying  the  same  to  be 
made  between  him  the  said  RieCf  then  Sheriff  of  the  said  County 
of  jinslesea,  and  William  Wood,  Esquire,  John  Lewis,  Esquire, 
and  other  Gendemen,  interested  in  the  said  Proclamation,  and  in 
the  said  Indenture  named,  and  containing  that  tlie  said  William  and 
Johp,  and  other  Freeholders  of  the  County  aforesaid,  in  die  said 
fiill  County  of  Anglesea,  holden  before  the  said  Sheriff  the  afore- 
said 14th  Day  at  the  said  Town  of  Beaumaris,  elected  one  UUliam 
Leuis,  Esquire,  betiieen  the  Hours  aforesaid,  to  be  a  Knight  for 
the  said  Parliament,  to  come  to  the  same  Parliament  for  the  said 
County,  contrary  to  the  Form  of  the  aforesaid  Statute  made  the 
said  23d  Year  of  the  Keign  of  the  aforesaid  late  King  Henry  the 
Sixth,  whereby  an  Action  has  accrued  to  die  same  Richard  to 
demand  and  have  of  the  aforesaid  Rice  the  aforesaid  ^100.  Never- 
theless the  said  Rice,  although  often  requested,  the  aforesaid  «£  100 
to  the  same  Richard,  hath  not  yet  rendered,  but  the  same  to  render 
to  him  hath  hitherto  refused,  and  yet  doth  refuse,  wherefore  he 
says  that  he  is  damaged,  and  hath  damage  to  tlie  Value  of  «£40. 
And  thereupon  he  produces  Suit,  &c.  And  the  same  Richard  fur- 
ther says,  that  the  aforesaid  County  of  Anglesea  is,  and  at  the  Time 
of  the  making  the  aforesaid  Statute  in  the  said  27th  Year  of  King 
Henri/  the  Eighth,  and  long  before  was,  one  of  the  Counties  of 
die  said  Country  or  Dominion  of  Wales  aforesaid.  And  this,  8^c. 
Defendant  de-  And  the  aforesaid  Rice  by  Thomas  Carpenter,  his  Attorney, 

"*""•  comes  and'  defiinds  the  Force  and  Injury  when,  ^c.     And  says  that 

the  aforesaid  Matter  in  the  Declaration  aforesaid  above  specified 
is  insufficient  in  Law  for  the  aforesaid  Richard  to  have  and  main- 
tain his  Action  aforesaid  against  the  said  Rice,  and  that  he  has  no 
^'eccsniiy,  nor  is  by  die  Law  of  the  Land  bound  to  answer  the 
said  Matter  in  Manner  and  Form  aforesaid  declared ;  and  this  he 
is  ready  to  verify',  w  herefore  for  Want  of  sufficient  Matter  in  the 
said  Declaration  sffecificd  the  same  Rice  prays  Judgment,  and 

that 


» 
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that  the  aforesaid  Bichard  may  be  preducled  from  having  his  Action 
aforesaid  against  him^  4^. 

And  the  aforesaid  Bichard,  for  that  he  has  above  declared  suf*  Joinder  in  Ds» 
ficieQt  Matter  in  Law  in  bis  Dedaratioa  aforesaid  to  maintain  his  n^v*^'* 
Action  aforesaid,  which  he  is  ready  to  verify,  which  said  Matter 
the  aforesaid  Rice  does  not  deny,  nor  thereunto  in  any  wise  answer^ 
but  tlie  said  Averment  wholly  refoses  to  admit,  prays  Judgment, 
and  his  Debt  aforesaid  together  with  his  Damages;  ifc.  to  be  ad*  , 

judged  to  him,  ifc.  And  because  the  Justices  here  will  advise  of 
and  upon  the  Premises  before  tliey  give  Judgment  thereon^  Day  is 
given  to  the  Parties  aforesaid  here  until  the  Octave  of  Si.  Hillary,  CoatinaaBcca. 
to  hear  their  Judgment  thereon,  because  the  Justices  here  not  Vet, 
4rc.  At  which  Day  here  came  as  well  the  aforesaid  Richard  as 
the  aforesaid  Rice  by  their  Attomies  aforesaid.  And  because  the 
Justices  here  will  further  advise  of  and  upon  the  Premises  before 
they  give  Judgment  thereoii,  Day  is  therefore  given  to  the  Parties 
here  until  from  the  Day  of  Easier  in  fifteen  Days  to  hear  their 
Judgment  diereon,  because  the  Justices  here  thereof  not  yet,  &;c. 
At  which  Day  here  came  as  well  the  aforesaid  Richard  as  the 
aforesaid  Rice  by  their  Attomies  aforesaid.  And  because  the  Jus- 
tices here  will  further  advise  of  and  upon  the  Premisses  before  they 
give  Judgment  tliereon.  Day  is  therefore  given  to  the  Parties  afore- 
said here  until  on  the  Morrow  of  the  Holy  Trinity f  to  hear  thehr 
Judgment  diereon,  because  the  Justices  here  thereof  not  yet,  ^r. 

The  Case  was  recited  briefly  as  follows.     Sir  Richard  Buckley,      Th«  CASE. 
Knight,  has  brought  an  Action  of  Debt  for  of  100  against  Rice  2St  nt^n'tht^' 
Thomas,  and  in  his  Declaration .  has  recited  a  great  Part  of  ttie  Statute  of  23  H. 
Statute  made  in  *  23  //.  6.  concerning  the  Elections  of  Burgesses  6.  «■/>.  15.  for  cot 
and  Knights    to   come  to  Parliament,   whereby  (amongst  oilier  KjJSt"of*tSB  * 
Things)  it  is  ordained,  that  every  Sheriff,  at  every  Time  that  he  Coonty  of  Angle* 
doth  contrary  to  the  same  Statute,  or  any  other  Statute  then  before  «<«»  >"  H^ato,  to 
made  for  the  Election  of  Knights,  Citizens,  and  Burgesses  to  come  E^md^n^Tld^ 
to  I^rliament,  should  incur  the  Peiialt)*  contained  in  the  Statute  judged,  (i)  Count 
of  *^  8  /f .  6.  and  further  should  forfeit  and  pay  to  every  Person  that  Iket  he  vras 
thence  afterwards  chosen  Kuight,  Citizen,  or  Burgess  in  his  County  ^ntrwifficUait 
to  come  to  any  Parliament,  and  not  duly  returned,  or  to  any  other  Averment;  (2) 
Person  that  in  Default  of  such  Knight,  Citizen,  or  Burgess  will  Count  that  he  was 
sue,  £100,  and  that  every  Kuight,  Citizen  or  Burgess  so  grieved,  ^^J^^^jIIX! 
severally,  or  any  other  Person  that  in  their  Default  ^  ill  sue,  shall  generally,  with-' 
have  his  Action  of  Debt  against  the  said  Sheriff,  or  his  Executors  out  shewing  the 
or  Administrators,  to  demand  and  have  the  said  £\00  with  his  Costs  [8^good.^(3TTh^^^ 
expended  in  such  Case.    And  also  in  his  Declaration  has  recited,  tlie  Sutute  of  27 
that  by  the  Statute  of  '  27  //.  8.  it  was  enacted  and  established,  H.  8.  cop.  27. 
that  the  Country  or  Dominion  of  Wales  should  be,  stand,  and  con-  JJ^  "jSJ^ 
tioue  from  thenceforth  for  ever  incorporated,  united,  and  annexed  enables  a  Person 
to  and  with  this  Kealm  of  England;  and  that  every  Person  born,  bom  in  iv^ki  to 
or  thence  afterwards  to  be  bom  in  the  said  Country  or  Dominion  of  {JJ^  s^Ttutc  of^^-* 
Wales,  should  have  and  inherit  all  and  every  Liberties,  Franchises,  h.  6.  cap.  15.  for 
Kights,  Privileges,  and  Laws  within  this  Realm,  and  other  the  King's  not  returning  h*m 
Dominions,  as  other  the  King's  Subjects  naturally  born  within  the  ^^SJ^u^ty  to 

the  Parbament  of  England.  S.  C  Dj.  It3.  pi.  67. 
•  e3  H.  6.  ca^  15.  k8H.S«cap.7.  «  27  Il«  a.  oap.  27. 

same 
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same  have  and  inherit    And  that  it  was  then  ordained,  that  for  Ae 
same  Parliament  of  27  H.  8.'  and  all  other  Pariiaments  thenoefortfi 
•C  *I21  ] .  •    to  be  held  for  this  Realm  of  England,  one  Kdight  should  be  chosen 
*  for  the  same  Parliaments  for  every  of  the  Counties  within  the 
,  Coilntry  and  Dominion  of  WaUs,  aiid  the  Election  to  be  in  such 
Manner  and  Form  as  Kiughts  of  Parliament  are  elected  in  other 
Counties  of*  this  Realm.    And  also  in  his  Declaration  he  has  re- 
ciM,  that  in  the  Act  made  b  the  34  and  35  H.  8.  (which  was 
made  concerning  certain  Ordinances  in  fVaks)  it  is  enacted,  that  all 
die  King's  Subjects  and  llesiants  in  Wales,  should  iind  at  all  Par- 
liaments thence  afterwards  to  be  holden  in  England,  Knights  for 
the  Counties,  and  Citizens  and  Bui^esses  for  Cities  and  Towiisj 
to  be  named  and  chosen  by  Authority  of  the  King's  Writ  under  the 
Great  Seal  of  England,  according  to  the  Act  in  such  Case  pro- 
vided.   And  he  recites  further  in  the  said  Declaration,  that  the 
Queen,  the  14th«Day  of  August,  in  the  first  Year  of  her  Reign, 
bad  sent  her  Writ  to  the  Sheriff  of  Anglesea^  to  cause  one  Knight 
of  the  same  County  to  be  chosen  to  come  to  Parliament,  to  be 
holden  the  ffik  Day  of  October  then  next  to  come.     And  he 
shews  by  the  same  Declaration,  that  according  to  the  Form  and 
Purport  of  the  same  Writ  the  said  Sheriff  in  his  fiiU  County  pro- 
ceeded to  the  Election  of  a  Knight  for  the  same  County :  and  that 
the  Plaintiff  himself  was  chosen  and  nominated  a  Knight  of  the 
same  County  to  come  to  Parliament  for  the  same  Coun^,  by  the 
greater  Number  of  Men  then  resiant  within  the  same  County  of 
jtnglesea,  protesting  tliat  the  said  Rice  made  no  Indenture  be- 
tween him  and  the  Electors  concerned  in  the  said  Election,  yet  the 
same  Plaintiff  says  in  Fact,  that  the  said  Rice  did  not  return  the 
said  Plaintiff  to  be  a  Knight  of  the  said  County,  according  to  the 
Form  and  Effect  of  the  said  Election  and  Statute,  but  returned  the 
said  Writ,  and  an  Indenture  annexed  to  it,  containing  that  one 
William  Lercis  was  chosen  Knight  to  come  to  >Parlian)ent  for  the 
same  County,  by  which  an  Action  has  accrued  to  the  Plaintiff  to 
demand  of  the. Defendant  the  said  <£lOO.     And  furtlier  the  Pfliin- 
tiff  avers  that  the  said  County  of  Anglesea  is,  xmd  at  the  Time  of 
the  making  the  said  Act  of  27  H.  8.  and  long  before  was  one  of 
the  Counties  of  tlie  said  Country  or  Dominion  of  Wales.     And 
upon  this  Declaration  tb\e  Defendant  has  demurred  in  Judgment. 
Exception  i«  '  And  three  Exceptions  were  taken  to  the  Declaration,  and  argued 

at  the  Bar.  The  nrst  was,  that  it  was  not  declared  precisely  that 
tlie  Plaintiff  was  chosen  Knight  for  tlie  County,  but  it  is  alledged 
that  although  he  was  chosen  Knight,  i^c.  and  the  Word  in  the  Re- 
cord is  (licet)  he  was  chosen,  which  (it  is  said)  is  not  an  Allegation 
in  Fact  that  hewas  chosen,  but  is  only  an  argumentative  Allegation, 
which  is  not  sufficient  for  the  other  Party  to  traverse,  or  to  take 
Issue  upon,  and  therefore  it  was  said  the  Declaration  is  not  good. 
Exception  t.  The  second  Exception  was,  in  that  the  Plaintiff  saith,  although 

he  was  chosen  by  the  greater  Number  of  Men  then  resiant  witbia 
the  same  County,  yet  the  Defendant  returned  another,  ifc.  which 
Allegation  (it  was  said)  is  not  good,  inasmuch  a:*  he  does  not  shew 
the  Certainty  of  the  Number,  as  to  say,  that  he  was  chosen  by 
200,  which  was  the  greater  Number,  and  thereupon  a  certain  Issue 
might  arise  whether  be  was  elected  by  so  many  or  not ;  but  as  it  is 

alledged 
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alledged  (it  was  said)  there  is  no  Certainty  at  all,  for  he  thews  the 
Election  by  a  coofused  Multitude,  the  Number  of  which,  if  Issue 
should  be  joined,  the  Jurors  ought  to  take  Notice  of,  which  would 
be  unreasonable,  and  it  is  more  tit  to  be  shewn  by  the  Plaintiff 
himself,  since  it  lies  in  his  Conuzance.  For  (it  was  said)  by  his 
affirming  that  he  was  chosen  by  the  greater  Number,  therel^  he 
takes  Conuzance  of  the  Number ;  for  he  cannot  take  Notice  of  tha 
greater  without  taking  Notice  of  the  less,  for  the  greater  is  in  re- 
spect of  the  less ;  wherefore  in  that  he  affirms  his  Knowledge  of  the 
greater  Number,  therein  he  affirms  his  Knowledge  of  the  lesser 
Number,  and  consequently  of  the  whole  Number,  and  because  he 
has  not  shewn  the  certain  Number  in  the  Count,  therefore  (it  was 
said)  tlie  Count  is  not  good. 

The  tliird  Exception  was  to  the  Matter.  For  it  was  said,  that  Eiception  $• 
f Vales,  although  it  was  a  loi^  Time  under  the  Government  of  the 
Kings  of  Englatid,  yet  it  was  not  Parcel  of  the  Realm  of  Eng* 
land,  nor  were  the  People  of  it  bound  or  ruled  by  the  Laws  of 
England,  nor  did  they  come  to  the  Parliaments  of  England  until 
the  Statute  of  27  //.  8.  by  which  it  was  ordained  that  one  Knight 
for  every  Welsh  Co\mij  shall  come  to  the  Parliament  of  England; 
and  the  Election  of  tliem  is  appointed  to  be  in  the  same  Manner, 
Form,  and  Order  as  Knights  of  Parliament  are  elected  in  other 
Counties  of  this  Kealm ;  aad  that  tliey  shall  have  like  Dignity, 
Pre-eminence,  and  Privilege,  and  shall  have  such  Fees  as  other 
Knights  of  Parlimnent  have  and  are  allowed,  and  the  Fees  of  the 
Knights  to  be  levied  of  the  Commons  of  the  County  where  they 
are  elected.  But  the  Statute  doe;s  not  make  mention  of  the  Return 
of  die  Sheriff,   nor  of  the  Penalty  against  die  Sheriff  for  a  false  ^ 

Return,  but  this  (it  was  said)  remains  as  it  was  before  the  Statute 
of  23  H.  6.  in  which  Case  the  Penalty  of  the  Statute  of  23  11.  6. 
does  not  extend  to  Officers  of  Wales,  because  Wales  was  not  then 
Parcel  of  the  Realm,  as  it  is  said  before.  And  for  tliis  Cause  (it 
was  said)  tlie  Action  of  Debt  for  the  <£lOO  is  not  maintainable 
agsunst  the  Defendant.  And  these  Matters  \iere  argued  at  the 
Bar,  first  by  Gawdu,  and  after  by  Dalison,  Serjeants,  being  of 
Counsel  with  the  Defendant:  And  on  the  other  Side,  first  by 
liyer,  and  afterwards  by  Catline,  Serjeants.  But  I  have  omitted 
their  Arguments,  because  I  did  not  hear  the  whole  of  them.  And 
now  on  Saturday,  the  22d  Day  of  June,  in  this  present  Trinity 
Term,  it  was  argued  by  all  tlie  Justices,  as  follows  : 

Stannford,  Puisne  Justice.     It  seems  to  me  that  the  Plaintiff  Stms^wrd,  J. 
shall  be  barred.     As  to  the  first  Exception,  it  appears  to  me  that 
the  Allegation  of  the  Election,  which  comes  under  this  Word 
(f  licet)  is  not  well  nor  effectually  alledged.     •)•  For  diere.  is  a  •See  the  con- 
Ground  in  Law,   that  in  Declarations  certainty*   ousht  to  be  [*122]J^JL'^' 
alledged  by  apt  Words  of  Affirmatiou,  and  if  it  is  not,  the  Decla*  that  the  Word  * 
ration  is  not  good.    And  therefore  if  a  Man  will  bring  an  Action  iicce  is  a  direct 
of  Debt  upon  an  Obligation,  and  declare  in  this  Form,  viz.  it  yS"^!* ^^Cro 
appears  by  the  Obligation  tiiat  the  Defendant  stood  bound  to  tbe  s.  75.    Hardr.  5. 
Plaititiff  in  «£20,  which  he  has  not  paid  the  naintiff,  tbi3  Decl»-  48.    N.  BcadL 
ration  is  not  good,  l^ause  it  is  not  alledged  by  Matter  m  Fai^t  |J^   h*°"S* 
that  he  was  jbound  to  him  in  the  ^20,  but  Uie  Bond  b  alledged  by  m£c  1^  i65. 
way  of  Recital  only.    And  in  Mff.Q.  a  Man  tiroiigbt  an  Action  t  See  Ante  84,  (e) 

of  ^^^  ^^  Baokt 
. '  •  *  ^    Uiere  cited. 
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•f  Debt  agauoBl  a  Gaoler  who  had  let  one  at  large  fhat  was  in  JExe* 

~  cutioQ  in  his  Custody  for  the  Sum  in  Demand^  and  declared  that 

he  had  let  him  at  large,^  by  which  means  the  Pbintiff  txclusus  fnit 

de  debito  suOf  and  this  Declaration  was  held  not  good,  because  he 

did  not  say  eipressly  that  be  was  not  satisfied  when  he  let  him  go  at 

hifgtf  for  that  was  the  Reason  why  be  shoald  maintain  the  Action 

against  the  Gaoler,'  which  he  did  not  alledge  bat  by  Imj^icationy 

fad  by  Implication  it  was  ailedged,  for  if  the  Gaoler  let  him  go 

al  large,  by  which  the  Plaintiff  was  barred  of  his  Debt  agabst  the 

Plnoner,  thereby  it  is  implied  that  his  Debt  was  tlien  unpaid ;  but 

the  Count  was  holden  not  good,  because  it  was  not  aflirmed  pre- 

'  M.  M  H.  6.  IS,  ciady  as  it  is  said  before*     '  And  in  38  //.  6.  where  in  an  Action  of 

19L    Bi^^^*    tDcht  the  Plaintiff  counted  that  the  Defendant  retained  him  in  his 

Service  by  the  Space  of  eight  Years  to  serve  him  in  all  Occupa- 
tions, p^^ing  him  20s.  yearly,  and  counted  further  that  he  served 
him  for  the  Time,  and  so  an  Action  accrued  for  ^8,  being  in 
Arrearfor  his  Salary;  and  the  Defendant  waged  his  Law,  and  not- 
withstanding that  be  should  not  have  had  his  Law  if  he  had  retain- 
ed him  in  Husbandry,  and  notwithstanding  that  the  Service  of 
Husbandry  is  contained  in  these  Words  (all  Ocajtpatiom)^  yet  it  is 
there  adjudged  that  the  Defendant  sliould  be  received  to  his  Law, 
because  it  was  not  fully  expressed,  but  implicatively  only,  that  he 
was  retained  in  Husbandry,  which  Implication  is  not  sufficient. 
And  so  in  Counts  if  the  effectual  Point  of  them  is  not  fully  altedg- 
ed  by  Words  in  the  Affirmative,  they  are  not  good,  although  it  is 
contained  by  way  of  Recital  or  Implication.  Then  it  is  to  be  seen 
how  the  Plaintiff  has  here  alledged  that  he  was  chosen  a  Knight  to 
eome  to  Parliament.  And  it  seems  to  me  that  he  has  not  alledged 
it  by  a  full  Affirmation ;  and  thereupon  the  Meaning  of  this  Word 
(licet)  ought  to  Jbe  weighed  and  discussed.  And  in  order  to  luider- 
stand  it  truly,  being  a  Latin  Word,  we  ought  to  follow  the  Steps 
of  our  Predecessors  Judges  of  the  Law,  who,  when  they  were  in 
Doubt  about  the  Meaning  of  any  Latin  Wordh',  enquired  how  those 
that  were  skilled  in  the  Study  thereof  took  them,  and  pursued 
*  M.  9  H.  6.  35.  their  Construction.  ^  As  in  9  //.  6.  where  the  Defendant  in  Ke- 
^ffimciit^*^i?  Rl  P'^^*"  avowed  for  Damage-Peasant  in  Land  let  to  him  by  an  Abbot 
Abr.403.L.  pi.  2!  ^^^d  Convent,  and  the  Plaintiff'  made  Title  to  Common  in  the  Land 

by  Grant;  the  Defendant  pleaded  in  Bar  a  Deed  indented,  where- 
in it  was  contained  that  the  Father  of  the  Plaintiff,  by  whom  he 
claims  Common,  renunciatit  toti  Cotmnuuirp,  quam  habe?^  row- 
suerU  cfveriorum  suoruni  aim  averm  of  the  1  enant  of  the  Land, 
and  Exception  was  taken  to  the  Deed,  because  the  Words  bad  no 
Meaning,  et  non  allocatur ,  for  that  tins  Word  and  Verb  renunci" 
avit  requires  a  dative  Case,  and  not  an  Accusative  after  it,  where- 
fore it  is  there  held  that  it  had  a  sufficient  Meaning.     And  so  it 
appears  there  that  tliey  pursued  the  Sense  of  the  Grammar  in  die 
«'T.  7H.6. 89.      Oonstruction  o(  tlie  said  Word,  being  a  Latin  Word.     ^So  in 
^'  *'«^^*^"^  '^  ^'  ^'  ^'*^'^  ^"  Indictment  was  found  for  a  Trespass  done  die 
Jovn  ft.    See  *  Jwit  proximo  post  dieiii  Fentecostesy  and  there  Error  was  sued  for 
Hvwk.  P.  C.  S36i  the  Incertainty  of  tliie^  Day,  because  dies  Pentecostes  is  every  Day 
^78.  *•**" JJ^  of  tlie  Week,  and  the  Rentecost  is  thus  defined,  viz.  Pentecoste, 
isfl^Iod!  **  dicitur  a  penta^  (miod  est  quinque),  et  coste^  (quod  e$t  decern),  et 

"  hoc.$Mt  fuiaqui^  decern  dies^pek  Pascka,  and  that  is^  dies  Domi- 
«  nigus* 
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nicuB.  And  therefore  we  may  see  that  our  Predecessors  have  en- 
quired and  followed  the  Sense  of  die  Latinists  in  Latin  Words. 
^  And  so  in  1 1  H.  6.  in  Forgery  of  false  Deeds  the  Writ  was,  '  M.  ii  H.  6.  t. 
quod  Jhlsa  conqnrationehabita  imapnavit,  Sfc.  and  Exception  P^'^  ^'^^J^tt 
was  taken  to  die  Writ^  because  there  i»  ao  such  Latin  Word:  for  AmenfmeiitM.  * 
it  is  not  imaginOy  his,  but  it  is  imaginor,  'oris^  and  therefore  die  Bro.8i. 
Writ  should  be  imo^ginattis  fuit :  md  there  forasmuch  as  by  the 
Grammaf  the  Latin  was  not  good,  the  Writ  was  holden  bad,  and 
therefore  it  was  amended.  *  So  in  9  H.  7-  it  appears  that  one  was  •  H.  9  H.  7*  16« 
bound  in  an  Obliaation  upon  this  Condition^  dial  if  he  paid  XS  of  P'*  ^ 
fine  Gold,  that  ttien,  l^c.  and  the  Obligation  was  pun  atari,  and 
there  the  Judges  were  in  Doubt  what  was  I^atin  for  finii  Gold^ 
and  (as  it  appears  by  the  Book)  the  Masters  of  Grammar  were  put 
to  give  tbeir  Opinion  what  was  LAtin  for  Jim,  and  diey  could  not 
telL  So  diat  our  Predecessors  have  always  consulted  about  the' 
Meaning  of  Latin  Words  with  Grammarians  and  others  that  best 
understand  them^  and  such  Sense  as  the  Grammar  warrants  and 
allows  they  have  admitted ;  wherefore  I  apprehend  that  the  Gram* 
mar  is  the  most  proper  Judge  of  the  Meaning  of  this  Word  (licet), 
being  a  Latin  Word.  And  as  I  take  it,  licet  by  the  Rules  of 
Grammar  is  a  Conjunctiou  adversative,  and  it  is  rarely  used  but 
where  there  are  two  Matters  alledged  together,  and  neither  of 
them  b  a  perfect  Sentence  by  itself  without  the  other :  and  the  first 
Matter  comes  under  the  Word  (licet)f  and  the  last  under  this 
Word  (iamen),  for  the  tamen  is  the  Relative,  and  the  licet  is  its 
Antecedent ;  and  the  licet  is  seldom  put  in  the  first  Part,  but  where 
the  tamen  is  in  the  last  Part,  for  it  b  subsequent  to  the  licet*  And 
the  Cause  nhy  it  is  called  a  Conjunction  adversative  is,  because 
that  which  is  contained  in  the  first  Part  is  contrary  to  that  which  ia 
contained  in  the  second  Part,  or  in  other  Words,  that  which  comes 
under  the  licet  is  contrary  to  that  which  comes  under  the  tamen, 
and  therefore  it  is  called  adversative,  quia  quod  contrarititur,  ad" 
venatur.  And  that  which  is  precisely  affirmed  is  the  last  Part, 
viz.  that  which  comes  under  the  tamen,  for  diat  is  the  Allegation 
in  Fact.  And  the  first  Part  is  not  a  precise  Affirmation  in  Fact, 
but  is  an  Affirmation  contained  by  Implication  *  under  the  licet,  [  *  1(23  ] 
and  is  also  an  Affirmation  in  Answer  to  the  Adversative,  diat  is, 
the  tamen,  which  has  after  it  the  Negation,  viz.  that  he  did  not 
return  the  PlaindflT,  6^c.  which  Afl[irmations  are  only  argumenta- 
Uve  Affirmations,  and  therefore  die  Defendant  may  not  traverse  it. 
And  for  another  Cause  also  he  may  not  traverse  it,  for  if  he 
should  traverse  it,  then  would  he  traverse  an  imperfect  Sentence ; 
for,  as  I  have  said,  although  diat  which  comes  under  the  licet  is 
one  Matter,  and  that  which  comes  under  the  tamen^  another 
Matter,  yet  neither  of  them  by  themselves  is  a  perfect  Sentence, 
but  both  of  them  make  the  Sentence,  and  it  is  not  complete  until 
both  the  Parts  are  put,  and  if  he  should  traverse  the  first  Part, 
then  should  he  traverse  half  the  Sentence,  and  join  Issue  upon  it, 
which  would  be  inconvenient.  *  But  if  it  was  the  usual  Form  to.  •  Hardr.  3. 
alledge  it  by  licet,  then  I  would  hold  with  it  As  in  Debt  upoa 
Obligations  the  Form  is  to  recite  the  same  by  this  Word  (cum) 
viz^  Cum  Johannes  Stile  oer  scriptum  suum,  Sfc.  conceuU  M  teneri^ 
4(^  as  may;  be  seen  by  all  the  Records  of  Debt  remaining  .iu  tihis 

'C«vt, 
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•M.iiH.6.3.  Coiutysoddiei^ore  tbeBecital  of  itbyciMiutheie  jopd.  *Aad 
!!L^  «!!fl  ^u''    «>  ^  Book  w  in  Forger  oT  false  Deeds''  bronsfat  asminst  .Qoe 

only,  the  Xfnt  vas  oiioa  /eaa  conspiraiHmc  kabUa^  ifc^  and  Jiidg- 
iiHsnt  was  demanded  of  tne  Wnt,  because  be  couM  not  conspire 
widi  biniself,  bjit  (of  dnt  the  Writ  was  according  to  tbe  Statute, 
^sv-bicb  sjutfay  if  anm  cotupin  to  imake  any  false  Deed),  and  ac- 
codii^  to  die  usual  Fonn,  tbe  Writ  was  bolden  good.  Wliere- 
fore  we  ougbt  to.keep  to  tbe  usual  Fonn.  But  in  this  Case  it  is 
not  dbe  usual  Fonn  to  aDedge  tbe  Election  under  tbe  Worii  (Ucei) 
as  jou  nmj  a^  in  die  Bowi  ef  Emtria.  And  then  since  be  was 
not  tie^  dowii^  any  usual  Form,  but  was  at  Liberty  to  take  such 
Words  as  were  proper  for  tbe  Matter,  ancT  be  bas  not  done  so, 
we  qugbt  ntit  to  b<dd  witb  tbe  Words  more  tban  tht;y  mil  war* 
nnt  And  'they  wiD  not  pro^  an  Election  in  Fact,  as  I  bave 
nid  beforeu  ^  Tlierefore  it  seeins  to  me  tbat  tbe  Election  is  not 

Ereciselyalledged  so  as  it'  may  be  trarersed,  and  also  it  cannot 
e  tfafm^i  because  it  is  but  half  a  Sentence.    For  which  Rea* 
sons  the  Declaration  is  not  ^ood. 

'  As  Co  the  second  Point,  it  seems  to  me  dnt  he  shall  not  be 
^  8.  P.  DaTtfy  compelled.to  shew  the  certain  ^  Number  of  tbe  Electors.  *  For 
T  Ra^^Q*^^'  ''"^  be  cannot  be  mtcnded  to  have  certain  Knowledge  diereof,  he 
t  FiiHSrsi.  ^^  ''ot  therefore  be  compelled  to  shew  the  Certainty.     And  per> 

t  FlBcfa.  48.  baps  be  was  elected  by  \oices,  or  by  holding  up  of  Hands,  and 
^Rj?*  aS^w**'  not  by  tbe  Number  of  Persons  in  certain,  in  which  Case  it  is 
« Rtgmim.  1  Finch.  €>^  to  determine  who  badi  the  Majority  of  Voices  or  Hands  by 
s».  s  Fiiicb48.  hearing  or  seeing,  and  yet  very  difficult  to  know  the  certain  Num- 
JJ'^'^M^^iif^  ber  or  tbe  Names  of  them.  And  by  die  Indenture  he  could  not 
Aote  47.?f )        know  the  Number,  for  tb«  Sheriflf  made  no  Indenture  between 

biiQ  and  the  Electors  of  the  Plaintiff,  but  he  made  the  Inden- 
ture between  him  and  the  Electors  of  the  siud  William  Lewis. 
>  ^    '      And  so  the  Plaintiff  could  not  have  Knowledge  of  the  Number 
'    of  .the  Electors  by  the  Indenture,  nor  by  any  other  Means,  ac- 
coijiing  to  common  Intendment,  and  since  he  may  not  be  intended 
to  nave  Ivnowledge  of  the  Certainty,  he  shall  not  be  compelled  to 
<  M.  ei  H.  6.       shew  it.     ^  As  in  Debt  against  an  Executor,  if  he  say;:  tliat  he 
19  b.  Fill.  Exe-    never  uras  Eieculor,  ffor  never  administered  as  Executor,  the  Plain- 
6"*^h'91lS™*  tifTshan^say  that  he  adbiinistered  at  such  a  Place,  and  he  needs 
13V  PerKim^    not  shew  What  'ITuitgs  he  administered,  because  he  cannot  have 
mil'ti^GiamnL        Knowledge  of  the  'Iliings,  nor  of  the  Number  of  them  which  the 
Bro.  ^^«^        other  bas  administered,  vvhereunto  he  is  not  privy.     And  so  it  is 
Max.  1^.  i5i.      iti  Things  that  are' of  an  mhiiite  dumber,  ^  as  if  a  Man  is  tK>und 
pl.  t4.  to  dlschat;ge'the  Sheriff  of  all  Things  toucliing  his  Office,  be  shall 

***••'' yt^jj^''  »y"  gtoerilly- tbat  he  bas*  discharged  him,  without  shewing  the 
dV.  Br^.Condl^'  llrings  ift  particular,  because  they  are  of  such  an  infinite  Number 
u«Ni,'i43.  UP.M.  that  he  cannot  be  intended  to  fem^mber  or  know  the  Certainty 
rt^Ed/4.  s  b.  Ptr  Qf  them:  And  so  it  is  Md  m  one^dok,  that  if  a  Man  is  bound 
^**^*  to  sheer  anmidlly  the  Sheep  of  the  Obligee  going  in  such  a  Pas- 

ture, he  &hdrsav  that  he  h^s  ^honi  thetn  annuaiiv,  without  men- 
c  ;  liorting  the  Number,  for  perhaps  some  Years  there  are  more,  and 
-  •>-  soifle  less,  *idid  so  he  cannot  be  intended  to  remember  tbe  certain 
Number  annually*  So'here  die  PlaintifF  could  not  come  at  the 
Kfit>wledg%  of  tlie  Number  of  the  Electors,'  for  wliich  Reason  be 
shall  say  generally  that  he  was  elected  bylfae  grMer  Number,  and 

dierefor^ 
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Acrefore  the  Count  h  good  enough  notwidutanding  dib  £xicep-> 
tioo. 

And  tt  to  the  priaci{Nil  Matter,  it  seems  to  me  that  die  Sheriff, 
who  is  now  Defendant,  is  not  within  the  Penalty  of  the  Statute  of 
23  H.  6.    'For  it  is  to  be  observed,  that  fVaia  was  not  Parcel  csceiFwcm. 
of  the  Realm  of  England  until  the  Statute  of  27  H.  8.  was  made,  by  nu. 
which  Statute  it  is  united  and  annexed  to  the  Realm  of  Englandy  and 
made  Parcel  of  it     And  although  hy  that  Statute  it  is  miade  Parcel 
of  this  Realm,  yet  (if  the  Statute  had  stopped  there)  it  does  not 
follow  that  Knights  or  Burgesses  should  by  virtue  diertof  come 
out  of  Wales  to  Parliament ;  for  the  County  of  Ckfster  was  al- 
ways Parcel  qf  the  Realm  of  England,  and  yet  by  the  Common 
Law  <  Burgesses  or  Knights  shouM  not  come  from  thence  to  Par-  t  Hot  now  hy  tfac 
liament,  nor  should  the  Laws  made  concenung  the  Election  or  Sutnteof  S4^ 
Return  of  Knights  to  Parliament  take  Effect  there  by  the  Common  ^."ijfg'^SBmr* 
Law.     So  in  our  Case,  although  the  Statute  nj^kes  fValei  Parcel  i^^^  h^v^  t^ats 
of  this  Realm,  if  it  had  not  gone  further  it  would  not  have  fol-  In  Pariiameot  for 
lowed  thereby  that  Burgesses  or  Knights  should  come  from  thence  ^.^"pStfJ?^ 
to  Parliament,  nor  that  the  Laws  made  before  Time  touching 
Bttigesaes  or  Knights  of  Parliament  should  extend  to  them  cMf 
f Vales.     And  therefore  the  Makers  of  the  Statute  perceiving  this, 
ordained  further,   that  one   Knight  should  be  chosen  for  every 
County  of  Wales,  and  appointed  the  Manner  of  Election  of  such  n 

Kniriit,  and  his  Dignity,  .Pre-eminence,  and  Privilege,  and  dial 
his  Fees  should  be  levied  and  collected  as  they  are  in  this  Realm 
of  England,  but  the  Statute  says  nothing  of  the  Return  of  the 
Sherift,  nor  of  any  Penalty  concerning  the  same.    And  the  Elec« 
tion  is  one  Thing,  and  the  Hetura  and  Peualty  another  Thing. 
And  the  Statute  of  23  H.  6.  makes  them  several,  wherefore  since 
they  are  several,  and  the  Statute  of  27  //.  6.  does  not  speak  of 
the  Return  nor  of  *any  Penalty  thereupon,  then  (as  1  apprehend)       £*  ifti.j 
it  stands  as  it  was  before  die  Statute  of  27  H.  8.  for  die  Wordi 
of.  the  Statute  which  concern  only  the  Election,  Digmty,  and  the 
Fees  of  Knights  of  Wales  for  the  Parliament  shall  not  be  ei« 
tended  further.      For   it  is  a  new  Ordinance  touching   certain 
Points,  beyond  which  the  Words  shall  not  extend,  and  especially 
to  the  Pain  or  Punishment  of  others.    *  As  the  Statute  which  •  P.  ft  H.  f  fii 
inflicts  a  Penalty  male/'actoribtis  in  pards  shall  not  extend  male*  pl*  8.  Bro.  Actioe 
factoribus  inforestis.     ^  And  die  Statute  which  makes  it  penal  plU^^^^^r^^ 
for  the  Sheriff  to  lease  out  his  County  shall  not  extend  to  him  if  f  imt.  199/  4* 
he  leases  but  a  Hundred  Parcel  of  his  Couuty.    In  like  Manner  Bac.  Abr.  6«7» 
die  Statute  of  8  //.  6.  which  upon  a  forcible   Entry  gives  treble  jTclp^^Jsi. 
Damages  to  the  Party  that  sues  an  Assize,  or  Action  of  Trespai^,  ^  ^  p  d, ^m^ 
shall  not  be  extended  to  give  treble  Damages  in  a  Writ  of  Entry  m.  f  1  H.  7.  S6» 
in  nature  of  an  Assize.    And  so  penal  Laws  shall  not  be  ex-  ^-  ^*  ^*  ^'  to 
tended  beyond  die  Words.    Thus  iu  die  Case  here  the  Statute  of  conuil*/'iV 
27  H.  8.  concerning  the  Election,    Dignity,  and  Fees  of  the  miot.  t  Brt>waL 
Knights  of  Wales,  wall  not  extend  to  a  false  Returu  after  the  y<*  Aocord. 
Election,  for  that  is  another  lliing,  and  not  mentioned  iu  the  q^^IIi^*^^ 
Statute.     For  when  the  Statute  of  7  H.  4.  was  made,  which  liouts 
the  Order  of  the  Election  of  Knights  to  Parliament,  yet  it  4id 
not  extend  to  the  fidse  Return  of  &  Sheriff,  untd  die  Statute  of 
11  £f.  4.  was  made.    And  then  what  Reason  is  there  that  the 
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Statute  of  Q7  //•  8.  which  limits  tlie  Order  of  Election  of  Knight^ 
to  Parliament,  should  be  extended  to  a  false  Return,  any  more 
than  tlie  Statute  of  7  //•  4.  ?  Nuiie  certainly,  for  tlie  Cases  are 
«likje.  But  it  niay  be  objected  against  uie,  that  now  since  IVales 
.is  annexed  and  united  to  England,  and  become  Part  of  it,  the 
Statutes  which  have  been  made  for  England  shall  extend  to  W^ala, 
being  now  a  Member  of  it ;  so  that  the  Statute  of  8  H.  6*  which 
^ys,  that  the  Electors  of  Knights  for  the  Parliament  sliall  dur* 
pend  40s.  a  Year,  atid  that  every  Sheriff^  of  England  shall  have 
Pow^r  to  examine  upon  the  Evangelists  every  Elector  hoi9  mwch 
Land  he  may  dispend  by  the  Year,  shall*  now  extend  to  tlie 
Sheriffs  of  nules^  because  fVales  is  Part  of  England,  and  sq 
^       •         ,         the  Sheriffs  of  iVales  are  included  in  the  Name  of  uie  Sheriffs  ojf 

England,    Sir,  as  to  this  1  answer,  tliat  although  England  is  now 

enlai^ed,  yet  the  Statutes  do  not  extend  beyond  tliat  which  was 

^  ^'n  ^'r '  ^*'    England  at  the  Time  sudi  Statute  was  made.     *^  As  in  7  H.  Q.  it 

33.  Bro.  CustQdi,  jg  jj^jj^  ^^^  London  was  ancient  Demesne,  and  had  a  Privilege 

that  every  Villain  who  tarried  there  a  Year  and  a  l)ay  should  ho 
privilep^,  so  tliat  the  Lprd  might  not  seize  him  afterxyards  :  And 
tjbere  it  is  said,  that  London  was  enlarged  further  than  it  was  io 
ancient  Time,  and  became  more  extensive  than  it  was  when  it  was 
^rst  ancient  demesne,  and  it  appears  there  that  the  ancient  Pri- 
vilege aforesaid  should  not  extend  to.  the  new  Enlargement.  So 
here,  th^  ancient  Statutes  of  England  shall  not  extend  to  the 
f^nd  newly  added  to  England.  Aud  the  Chmse  of  27  H.  8*  re* 
cited  in,  the  iPleading,  viz.  every  Person  or  Persons  born  in  tie 
Country  or  Dominion  of  Wales  s/iall  have  and  inherit  all  and 
every  Juaws  within .  this  Itealm,  and  other  the  Kifig's  Dominions, 
as  other  the  King's  Subjects  naturally  born  uithin  the  same  have 
and  inherit,  shall  not  aid  the  Plaintiff*,  nor  make  for  him.  For 
*  f  the  Clause  saitii,  (shall  inherit  all  Laws)  and  does  not  shew  a|iy 

JLaw  in  particular,  and  therefore  it  rests  in  the  Construction  of 
the  Law,  Mhat  ^ws  the  Words  will  enable  them  to  have  and 
iuherit.  And  it  seems  to  me  that  the  Laws  which  this  Clause 
gables  them  to  have  and  inherit  are  such  as  were  in  being  before 
>  th^  Statute  of  £7  H.  8.  and  not  those  which  were  made  by  that 
Statute.  For  since  the  Statute  makes  diem  as  it  were  Purchasers 
of  thpse  l^ws,  it  behoveth  that  the  Laws,  whereof  they  were 
Purchaser^,  be  in  being  at  the  Time.  So  that  tlie  said  Clause  has 
Relation  to  such  I^ws  as  were  in  being  before  the  Statute, 
and  not  to  such  as  were  made  by  the  Statute.  For  tliose  which 
wef^  made  by  the  Statute  were  not  Laws  at  the  Time  of  making 
the  Statute,  but  they  were  Laws  after  the  Statute,  made  by  tln^ 
Statute.  And  then  forasmuch  as  this  Clause  reaches  only  to 
I^ws  in  being  before  the  Statute,  it  cannot  be  of  any  Service  to 
the  Plaintiff  here,  for  before  the  Statute  tliere  was  not  any  Law 
in  England  that  Knights  should  come  from  Wales  to  the  Parlia- 
ment of  England;  but  ihat^is  ordained  by  the  Statute  of  27  H.  8. 
^  as  i^  shewn  before,  for  which  Ueasou  the  said  Clause  will  not 

iJft^nd  to  charge  the  Sheriff  of  a  IVelsIi  County  with  a  P«|ialty. 
.  S^tyet;  there  is  a  Case  wfhere  it  is  takent  that  the  general  Words 
\     of  a  Statute  shall  ^  extend  to  another  lliing  made  at  the  same 
Parlian^eut :  As  the  Statute  of  Westminster  2.  cap.  13.  ordains^ 
I  'that 
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that  in  an  Appeal  of  Homicide  and  other  Fehnies,  if  the  t)efend' 

ant  be  acmtitted,  it  shall  be  inquired  who  were  the  Abettors,  if  the 

Plaint^  be  not  sufficient;  before  which  Statute,  Rape  was  not 

Felony,  but  is  uiade  Felony  by  the  same  Statute  of  Westminster  £. 

cup.  34.  '  and  yet  if  the  Defendant  in  an  Appeal  of  Rape  be  ac-  ^  H.  12  Ed.  s. 

quitted,  the  Abettors  shall  be  inquired  of  if  the  Plaintiff  is  not  Fit/.^CoroDe  38i. 

sufficient  to  render  Damages;   which  is  somewhat  Strang,  foir  pit^'ibid. ^5. 

i»bea  the  Statute  saith  procure  fake  Appeals  to  be  made  ofHomi-  s  Hawk.  P.  C.  * 

:ide$  and  other  Felonies^  8^c.  it  seems  to  be  intended  of  Felonies  ^^9*  i  ^^i- 

before  made,  and  not  of  Felonies  made  by  the  same  StattUe;  how-i-' 

nrer  it  is  taken  as  I  have  said  before.     But  I  have  not  seen  th6 

ike  Construction  of  Words  in  any  other  Case,   and  especially 

I'here  ft  is  penal.     Wliereforo  it  seems  to  me,  that  for  th^  Causes 

lefbre  shewn  the  Plaintiff  shall  be  barred. 

Saufiders,  Justice.     I  am  of  a  contrary  Opinion.    And  6):st  I  Saiuidet$,  J. 
;rant,  that  if  Matters  arise  in  our  Law  which  concern  other 
krieBces  or  Faculties,  we  conimonly  apply  for  the  Aid  of  that 
Science  or  Faculty  which  it  concerns.     Which  is  an  honourable 
nd  commendable  Thing  in  our  Law.     For  thereby  it  appears 
hat  we  do  not  despise  all  other  Sciences  but  our  own,  but  we 
pprove  of  them  aiid  encourage  them  as  Things  worthy  of  Com* 
■endation.     'And  therefore  in  7  H.  6.  in  a  Case  that  camie  'M  rH.c. ii.a. 
lefore  the  Judges,   which  was  determinable  in  our  La^,   and  Bro.  Forfeiture 
Iso  touched  upon  the  Civil  Law,    diey  were  well  content  to  ***  Marriage  y. 
car  Huts,  who  was  a  Batchclor  of  both  Laws,  argue  and  *  dis-      [  *  125  ] 
ourve  upon  Logic,   and  upon  the  Difference  between  comput" 
\OHe  pracisa  et  causativa,  as  Men  that  were  not  above  being  in- 
tmcted  and  made  wiser  by  him.     *  And  in  an  Appeal  of  Mayhem  » M.  ti  H.  7. 35. 
!ie  Judges   of  our  Law  have  used  to  be  informed  by  Surge'ons  pl-so.    Bro.  Ap- 
rhetherit  bea  Mayhem  or  not,  because  their  Knowledge  and  Skill  J^  ^eml^u^ 
an  best  discern  it.     ''And  in  a  Case  where  Excommetigement  was  26.  28  AmTplZ 
leaded  against  one,  and  the  Party  said  that  he  ought  not  to  be  ^i^<<  Corone  20$. 
iaabled  thereby,  because  there  was  an  Appeal  pending  thereof,  «  RoiT'^br.^57^ 
icrc  the  Judges  enquired  of  them  that  were  well  versed  in  the  ni  3/  Rast. 
>aiion  Law  touching  the  Force  thereof.     *  And  so  they  did  in  ^^^^*  •♦*»•  *•  pl«  5. 
)ases  which  concern  Grammar,  as  appears  in  the  said  CaSe  i"  ?e^*^Viu*'A^V 
►  if.  7.  as  is  said  before.  And  forasmuch  as  licet  is  a  Lathi  Word,  tit.  Trial.  F.  pi. 
nd  the  Sense  of  it  is  to  be  tried  by  the  Grammar,  I  admit  that'  J»  •*• 
Fe  ought  to  enquire  of  the  Grammar  for  the  Meaning  of  it,  and  p^\^^  ^iu.^^' 
umietlie  same.     And,  Sir,  by  the  Grammar  it  is  taken  to  be  a  ExcomiiKrDge- 


ves  are  put,  there  arc  two  Matters,  as  hath  been  said,  the  on^ 
omiBg  under  the  licet,  and  the  other  under  the  tanien.  And 
Ithough  there  is  no  perfect  Sentence  until  both  the  Matters  ar^ 
ot,  yet  when  they  arc  both  put,  there  are  two  fiill  Sentences, 
oth  of  which  arc  Affirmatives,  and  precise  Allegations.  For  the 
llection  here  under  the  licet  is  precisely  affirined,  thereof  the 
nc  or  the  other  may  well  be  traversed,  for  all  that  pomes  uhidier 
le  Adverb  affirmative  (as  licet  is  put  by  way  of  an  AdN^erb  affirm- 
tive)  19  an  Affhrmation ;  and  it  may  be  here  well  transEat^  into 
liigfiiAj  riir;  that  be  w<is  elected,  and  that  the  Defendant 'did  not 

B  2  return 
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return  bim.    And  therefore  by  the  Rule  of  die  Gramaiar  the 

Sense  of  licet  is  a  full  Affirmation,  as  I  have  aakL    Asdap  it  is 

'  Polid.  Virg.       used  by  all  the  good  Writers  in  the  Latin  Toi^gue*    ^  And.theie* 

Ub.  19.  fo.370.     f^re  Polidon  Virgil fVAxo  wrote  the  History  of  Ihii- Kii^pIoiDi 

makins  Mention  ^  the  Wars  of  £i2flMrc{,  the  TAirrf -against  thtf 

Frtnaif  and  speaking  of  Robert  de  Artois,  saith  oi  hin^  that  he 

finds  amongst  the  iSislith  Chronicles^  that  he  rushed  upon  the 

French  widi  great  VicHence,  and  at  last  put  tfaem^to  FlipitiLfaiML 

made  great  Slaughter  of  them,  licet  bendido  twictis  Fran^Jfji/^ 

^endi  spaiium  datum  fuisset,  by  which  Words  1^  affinns  fuecMj 

that  the  Might  was  come,  for  else  it  had  Meten  to  n^  Purpose  la 

•  Fortescne  de      have  spoken  of  the  Night.    *  And  Forte$cue  mhig  Book  d€  huH- 

Anei^ca  ^^"^     ^  legum  Attglia,  speaking  to  the  Prince  concerning  the  Law  rf 

Er^landf  with  regard  to  the  Issue  begotten  by  a  Villain  upon  a 
free  Woman,  says,  et  licet  jura  ilia  judicent  eum  servnmf  fum 
serous  in  conjtigio  ex  libera  procreavit,  non  tamen  per  hoe  jjwra 
iUa  rigida  crwUliave  sentiri  poterunt ;  by  which  Sent^ce  jFot' 
tescue  affirms  precisely  the  Law  of  England  to  be,  that  such  Issna 
'  Ibid.  cap.  31.     jg  ^  Villain,  as  eveiy  one  who  hears  the  Sentence  will  say.    .'  So 

in  another  Place,  where  after  that  Fortescue  and  the  Piinoe.  had 
debated  the  Matter,  whether  the  Trial  by  twelve  Men  acconUng 
to  the  Law  of  England  be  better  than  the  Trial  by  Witnesses  in 
the  Civil  Law,  the  Prince  saith,  sed  licet  non  infime  (CamceUurie) 
nos  dekciet  forma  qua  leges  AngUa  in  content! ^nibus  revelant 
veritatetOf  tamen  an  modus  ille  sacra  repugnet  scripturte,  vel  turn, 
paululum  afntamur;  in  which  Speech  the  Prince  declares  pre- 
cisely and  fully  that  he  had  taken  Delight  in  the  Method  of  Trial 
after  the  Laws  of  England  in  Matters  of  Dispute.  But  why 
need  we  alledge  these  tp  find  out  the  Meaning  of  licet,  since  .oar 
c  Regist.  66.  Calapinef  that  is,  the  JRegister,  is  a  sufficient  Proof  hereof,  ■'-  <  For 
P.  N-B.  63.  c.       in  the  Writ  of  Cautione  admiUendat  where  the  Bishop  refuses  to 

take  sufficient  Surety  or  Caution  of  him  who  is  taken  by  Writ  of 
Excommunicato  capiendo  to  obey  the  Ordinances  of  holy  Church, 
the  Words  are  thus,  viz.  licet  idem  A.  vobis  frequenter  obtulerit 
idoneam  cautionem  de  parendo  mandatis  Ecclesia  in  forma  juriSf 
ut  per  hoc  absolutionis  beneficium  cofisequi  posset^  vos  nihihminus 
cautionem  h^Jusmodi  ab  eo  admittere  hactenus  recusatis,  Sfc.  which 
Offer  of  Caution  alledged  under  the  licet  is  precisely  affirmed 
there,  for  without  Caution  first  offered  tlie  Writ  does  not  lie :  So 
that  that  is  the  Effect  for  which  the  Writ  is  awarded,  which  Effect 
ought  to  be  fully  recited  by  the  VVrit;  and  since  it  is  recited  under 
the  licet y  it  is  thereby  proved  that  licet  is  a  Word  of  full  Affirma- 
^  Resist.  268.  tion,  which  draws  after  it  Matter  of  Substance  and  Effect.  ^  And 
F.  n\l&.  234.  h.     gQ  it  appears  in  the  Register ^  that  where  one  holds  four  Oxgangs 

of  Land  of  the  King  by  the  Rent  of  ISs.  to  be  paid  to  the  King 
by  the  Hands  of  the  Sheriff,  and  these  Oxgangs  come  afterwards 
to  divers  Hands  by  Purchase,  and  the  Sheriff  distrains  two  or 
three  of  diem  for  die  whole  Rent,  omitting  another  who  holds 
Part  of  it,  there  the  Writ  de  deonerando  pro  rata  portione^  which 
lies  for  them  in  such  Case,  has  these  Woids,  vit.  licet  they  who 
sue  the  Writ  duas  bovatas  terra  inde  tantu^wiodo  teneant^  tu 
tamen  pradictos  1 3s.  annuosa  prafatis,  viz.  those  that  sue  the 
Writ|  omisso  prttfato  T.  qui  diet  as  duas  bovatas  terra  residuas 

tenet, 
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'enet,  exigis,  8fc.    *And  so  where  Ibur  Hides  of  Land  are  held  *R?fiit.  268. 
:o  repair  a  Bridge,  and  one  purchases  twenty  Acres  of  them,  and  ^'  *^* 

it  is  presented  before  Justices  assigned  that  he  has  all  ttie  four 
Hidea,  the  Writ  de  deonerdndopro  rata  portione^  which  Ues  for 
lihn  in  such  Case,  has  the  like  Words  as  the  odier  Writ  has,  viz, 
Keei  ipsi  nid  tantum  vigiffti  acras  terrtB  de  dictis  qnatuor  hidi$ 
ttrr^f  ei  quidam^  alii  Mum  residuum  earundem  quatuor  hidarum 
ttnemntf  vos  tameti  occanone  prasentationis  pradicta  septem  Kbras, 
adfuasdkta  quatuor  kida  terra  pro  reparatione  pontis  pradicta 
apfoffiomatm  iunt^  de  eodem,  viz.  him  that  sues  the  Writ,  i^c. 
omiak  mtni  itmentis  prmdictis,  levari  nitimini,  Sic.  in.  both  which 
Writ9'tfais  Kcet  and  that  which  comes  under  it  is  the  Ground  and 
Oiuse  tf  the  Writ,  which  may  not  be  said  to  be  argumentatlvely 
alledged  in  the  Writ,  but  effectually  and  precisely,  it  bemg  the 
Gaoae  for  which  the  Writ  is  awarded.  ^  And  the  Words  of  die  ^  Regist.  194. 
Writ  rfe  Idimptitate  nominis  are,  Ac  jam  ex  parte  J.  de  R.  de  J^^'** 
Lokdon  Baker  intelleximm,  quod  licet  ipse  non  sit  idem  J.  de  R. 

Si  ad  sectdm  de^  Sfc.  viz.  the  Plaintiff,  utlagatus  fmt^  that  the 
eriff  intends  to  trouble  him,  ^c.  which  ^ord  (licet)  is  there  a 
precise  Affirmation  that  he  is  not  tlie  same  Person  who  was  out- 
uwed,  or  else  he  should  not  have  the  Writ.    fProm  all  which  t  That  tied  U  a 
Books  it  appears,  that  by  the  Rule  of  Grammar,  and  by  the  J^«<=*  s^'vdF. 
Usage  of  those  that  are  acquainted  with  the  Latin  Tongue,  and  ^'^i/  ^ro.  £.  75. 
by  the  RepstePy  this  Word  (licet)  is  a  Word  of  precise  Affirma-  N.  Bendl.  297. 
tiou,  *  and  that  the  Sentence  combs  after  it  is  an  Allegation  in  [*]£6]  ?^^* 
Fact.     And  so  it  is  used  in  the  Civil  Law,  for  1  got  the  Ques-  coroyni  653. 
tion  to  be  proposed  to  the  Doctors  of  the  Arches  at  their  Table,  Heath' 1  Max 
and  it  was   agreed  by  them  all  to  be  a  full  Affirmation,  and  i^>  1^^* 
that  they  frequendy  use  it  in  the  Civil  Law  in  such  Sense,  and  that 
the  Matter  which  comes  after  the  licet  is  as  fully  and  precisely 
alledged  as  it  could  be  by  any  odier  Words.     And  therefore  it 
seems  to  me  that  the  Election  of  the  PlamtifF  under  the  Word 
(Heet)  is  safficiendy  alledged  in  Fact,  and  may  be  well  enough  tra- 
versed.   *  And  it  is  not  like  Ihe  Case  in  21  Ed.  4.'  where  an  Abbot  » M.  ti  £d.  4. 49. 
was  appointed  Collector  of  a  Tithe  granted  to  the  King,  and  in  ®^q  *  ^y^**  aR. 
DiflclMrge  thereof  the  Abbot  pleaded  in  the  Bxcheouer,  that  inter  ^Vlater^alia  A*. 
ree^rda  de  termifto  P.  i^e.  continetur,  di&t  King  Richard  2.  Imd  pi.  1.   Poftti43. 

Siottd  to  the  Predecessors  of  the  Abbot,  that  neither  he  nor  his 
ccessorft  sboald  be  Collectors  when  any  Tithe  should  be  grant- 
ed, ^c.  for  that  ivas  not  wfeU  pleaded:  '^No  nnore  is  it,  if  in  a  ^M. 21  Ed. 4. 
Prmcipe  quod  reddat  he  says,  quod  inter  records  continetur  that  *^*  *•  ^' 
ha  rMovered,  for  it  may  be  contained  amongst  the  Records,  and 
yeCiiot  be  a  Record:  and  therefore  he  ought  to  say  precisely  that 
the  King  granted  that  be  riiould  be  discluhrged,  or  that  he  reco- 
veiMj  4rt«  <md  the  Allegation  by  way  of  Recital  is  not  sufficient. 
Bat  in  ter  'Case  it  is  alledged  in  Fact,  for  that  which  comes  after 
the  Ucet  it  a  precise  Allegation.    So  it  seems  to  me  that  the 
Comitis  sood  enough  notwithstanding  the  said  Exception. 

As  to  ttie  second  fiicception,  it  seems  to  me  'that  the  Plaintiff  *  ^v?- ^*''"  ^' 
shall  not  be  forced  to  shew  the  certain  Number  of  the  Electors;  t.r^^.^^' 
for  perhaps  be  was  ele<ited  by  Voices  or  Hands,  as  hath  been  said,  1  pinch  34.' 
in  mich  Case  be  could  have  no  certain  Knowledge  6f  the  Num-  t  Finch  48. 
ber,  aldiOBgh  by  aeebg  the  Hands  or  hearing  the  Voices  it  might  ^  4  Bac.'Abr. 

be  99. 
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be  easily  told  who  had  the  Majority.  But  if  the  Case  'w^as  of  an 
Election  of  an  Abbot  or  Bishop,  there  tlio  certain  Number  may 
be  knoHn  well  enough,  for  the  Monk^  who  choose  the  Abbot,  or 
the  Chapter  that  chooses  the  Bishop  are  severally  numbered.  As 
in  Parliament  the  Majority  of  Voices  in  the  Upper  House  may  be 
easily  known,  because  diey  are  demanded  severally,  and  the 
<^  See  4 Inst  55.     ^  Clerk  of  the  House  reckons  them;  but  in  the  louer  House  of 

Parliament  it  is  otherwise,  for  there  the  Assent  is  tried  by  the 
Voices  sounding  all  at  one  Time,  and  therefore  if  the  Assent  there 
was  issuable,  tlie  Party  bhould  say  generally  by  the  greater  Num- 
ber.    And  so  it  shall  be  in  the  Election  of  a  Coroner,  who  is 
cfiosen  by  Voices  or  Hands,  as  is  ^liewn  before :  and  so  likewise 
•Vet.  Lib.  Intr.    iii  the  Case  here.     '  And  for  the  greater  Proof  hereof  thefe  is  a 
^^tr*446^***'i      ^^®  "*  ^®  Book  of  Entries,    where  Richard  Corbet  sued  an 
1.    Pott,  129^'     Action  of  Debt  against  Sir  Gilbert  Talbot^  Knight,  fcMr  £\QOy 

and  declared  that  the  Defendant,  being  Sheriff  of  oalop^  retumed 
Ricliard  Ludlow  and  Thomas  L(rif;hton,  Knights,  for  the  Parlu- 
ment  of  Kin*  Henry  the  Seventh j  holden  the  ^Vs^  Year  of  his 
Reign,  whereas  the  said  Corbet  wa.<>  elected  and  named  to  be  one 
Knight,  and  the  said  Thomas  Leighton  the  other,  per  mqjortn 
fiumerum  Gentium  tunc  residentium  infra  dictum  comUatum  Salop^ 
and  there  it  appears  that  the  Defendant  said,  quod  idem  Richardus 
non  fuit  etectus  et  nominatus  per  majorem  uumerum  Gentium^  ifc. 
resiaentium  infra  dictum  comitutum  Salop  \  and  thereupon  Issue 
was  joined.  Which  Issue  being  accepted,  and  appeariiigm  Man- 
ner and  Form  aforesaid,  proves  that  the  Declaration  here  is  goo4 
notwithstanding  the  second  Exception.  And  so  it  seems  to  me 
that  as  to  this  Point  the  Declaration  is  sufficient. 

As  to  the  Matter  in  Law,  it  seems  that  the  Action  lies  well  for 
the  Piainiiff  against  the  Defendant  being  a  Welsl^  SherilBf.  And 
See  7  Co.  31.' b.  ^^^  ^  ^he  Dominion  oiWales  of  ancient  Time  has  belonged  to 
Ctf/nVs  Case.  the  Crown  of  England^  *  and  Escuage  was  first  invented  by  them 
»  Oid*Tenure8  ""^  ^X  ^®  -Sfo/s,  against  whom  the  Kings  of  England  made  War 
ad  V.Eicaage.  ^^  against  Rebels,  and  not  as  against  Enemies,  because  they  were 
Post,  1J9.  subject  to  England.     ^  And  King  Henry  S.  made  Edward  1.  his 

lib^^ifi'X  31?'''  ®'^^®^  ^^°»   Prince  of  IVaks,  and  gave  liiin  the  Dominion  and 

Dignity  thereof ;  and  the  eldest  Sons  of  the  Kings  of  England 
have  ever  since  been  Princes  of  Wales,  Which  Act  of  Hettry  3. 
was  the  first  Alteration  of  Wales  tiiat  had  been  made  fur  a  long 
Time,  for  thereby  Walesy  which  before  was  under  tlie  Order  and 
Government  of  tlie  King  of  England,  became  subject  to  the 
Order  and  Government  of  the  Pruice  of  England.  And  tlie  said 
King  Edward  the  Jirst,  made  the  Statute  of  Snowden,  by  \t  hich 
it  appears  tJiat  he  considered  and  perused  all  the  Laws  of  Wales, 
and  some  of  them  he  utterly  repealed,  some  he  permitted  to  stand, 
some  he  corrected,  and  some  he  made  anew,  and  to  others  he 
made  Additions,  as  he  well  might,  for  those  under  whom  the 
Goveniment  of  Wales  was,  had  always  Authority  to  make  Laws 
among  them,  whether  he  were  Prince  or  King.  Which  Statute 
was  the  second  Alteration  of  Wales.  The  tliird  was  tlie  Statute, 
of  27  H.  8.  which  ordains,  that  the  Country  or  Domimon  of 
Wales  shall  J)  om  thenceforth  for  ever  be  and  continue  incorporated, 
united,  and  annexed  tQ  ana  with  this  Realm  of  England :  and 

further 
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furtKer  ordains  that  th^  People  of  Wales  sJidll  have,  enjoi/,  and 
inherit  all  and  singular  RightSy  Privileges,  and  Lau-s  mthin  this 
JRealrtiy  as  other  the  Rims  Subjects  naturolly  bom  within  the  same 
have  and  inherit;  and  from  tbeuce  it  folio W9  that  the  Plaintiff 
shall  take  Benefit  of  the  Statute  of  QS  H.  6.  for  a  Man  bom  in 
England  shall  take  Advantage  of  it.     And  so  shall  every  Man 
born  in,  Wales,   by  the  Words  of  the  Statute,    for  the  general 
Words  thereof  briefly  spoken  do  make  all  the  Laws  of  England, 
as  well  Common  as  Statute  Laws,  to  take  Place  and  Effect  in 
Wales,  and  that  a  Welshman  siiall  have  like  Benefit  of  the  Eng- 
lish Laws  in  lliings  done  in  Wales,  as  an  Englishman  shall  have 
in  Things  done  in  England.     And  by  their  Ctwod  ei  deforceat  this 
Welshmen  shall  take  Advantage  of  all  Actions  real  given  as  well 
by  the  Common  Law  as  by  the  Statutes  of  this  Realm.     Aiid 
this  is  by  reason  of  the  Words  of  the  said  Statute  of  27  H.  ^. 
which  Statute  extends  to  enable  tlie  Plaintiff  to  an  Action  for  the 
Penalty  given  by  the  Statute  of  C:]  li.  6.  for  hot  returning  him 
Knight  of  a   Welsh  County^   although  the  same  Statute  of  23 
H.  o.  did  not  extend  to  Wales  when  it  was  made.     And  whereas 
it  has  been  last  argued,  that  if  the  Statute  of  27  //.  8.  had  not 
expressly  ordained  that  one  Knight  should  be  chosen  for  every 
Welsh  County,  the  otiier  ^V'ords  of  the  Statute  would  not  have 
extended  *  to  it.  Sir,  it  is  quite  the  contrary,  for  the  said  former       [*  127  ] 
Words  (if  the  said  last  Branch  had  not  been  made)  had  been  suf* 
ficient  to  make  two  Kiiights  to  be  chosen  for  every  County  of 
Wales.     For  (as  I  have  said)  they  were  sufficient  to  make  alt  Laws 
as  well  Statute  as  Commo^  Laws  to  take  Effect  in  Wales,  and 
if  all  Laws  should  take  Effect  there,  then  this  Law  concerning  the 
Election  of  two  Knights  should  have  taken  Effect  there.    And 
therefore  as  the  Makers  of  the  Act  intended  that  there  should  b^ 
only  one  Knight  there,  for  tliat  Ifeason  they  made  die'  said  Clause^ 
iivhich  was  not  so  necessary  to  be  made  that  without  it  one  Kniglit 
of  every  Welsh  Counts*  could  not  come  .to  Parliament,  for  the 
former  Words  in  tlie  Statute  were  sufficient  to  do  ttiat,  as  it  has . 
be^n  said  before,  and  therefore  the  said  Qaiise  is  no  more  than  an 
Affirmation  of  the  first  Words.     As  it  is  commonly  used  to  put  a 
Clause  of  Distress  for  Kent  rcser\'ed;    and  as  the  Statute  of 
Merton,  cap.  2.  which  provides  that  all  Wi  Jours  may  from  hence" 
forth  bequeath  the  Corn  of  their  Land,  as  well  of  their  Doicers 
as  of  their  other  iMnds  and  Tenements,  6ic.  is  but  an  Explanation 
"of  the  Conimon  I^aw.     But  there  was  a  Necessity  to  lay  a  Re-  *?•  ^{\Lx^^'^' 
straint  tfiat  there  shoufd  be  only  one  Knight  for  every  County;  so  gi^t:  m.  P«i. 
tliatithail  been  sufficient  if  the  Statute  had  said,  Prcn'iV/ea  that  $->»$.   Vin.  Abr! 
there  shall  be  but  one  Knight  for  everv  County ;  and  to  such  Pur-  ti>.  Pwisc,  J.  5. 
pose '  only  the  said  Clause  serves,  for  thereby   the  Minds  of  the  \l'^l^[^  i^^^iT 
Alakers  of  the  Statute  are  known.     And  therefore  it  enures  as  a  90.  Fietaiib.2/ 
Restraint,  that  there  shall  conie  no  more  than  one  Knigtit  for  every  cap.  57.  pi.  4. 
County,  as  I  have  said  before.     i\nd  as  to  that  which  was  last  said, 
that  a  Statute  made  touching  a  certain  lliiiig  cannot  extend   to 
au60ler  Tiling  in  the  same  Degree,  and  made  at  the  same  Pai-li»- 
nMbt :  Sir,  ^  a  lineal  Warranty  shall  not  be  a  Bar  to  the  hsue  ip  ^  H.  u  H.r.  17. 

'         '  "^  •  •     b.  Per  Mordant. 
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♦iiiiClMfcf  Tai  «i&oot  A«eu»  by  Equity  of  theStatrteoftChirrfwy^rfe 
^  m  k^  lane  bdbre.    And  »otlie.SutBte  of  ./Icftiii  AHfipd^ 

oiduDSy  that  if  tke  ApfruUtn  of  the  Goods  of  Urn  iktiiomwtd 
im  m  SioiaU  StoFchamt  afpraite  tiem  loo  Ugk  im  Enomr.  of  ike 
Debtor,  mmdiotke  Damage  of  the  Creditor,  the  Tliaf  offniMd 
jkotf  be  delhered  to  them  at  the  Price  they  p^  wpom  ^  niAey 
dmll  pretentiy  amactr  the  Creator  hu  Debt;  U  iriuchlWe  ihe 
Coonicct  iboald  not  have  Kimitinn  of  tk  Lud  of  ibe  COBOMr, 
but  da!  was  ordained  bj  a  Statute  aftemanii,  m.  Siaiwitim  ie 
Mereatoribui,  nhicb  ordains,  that  the  iMads  ojf  the  Commaor  eia/l 
if  ddittred  to  the  Merchemt  by  reammabie  EiUmt.  woA  dan  not 
aaj  tbat  if  tfaer  be  extended  too  bigfa,  they  Jail  be  Jdheici  to 
-S0cAMrai»G)  die  Eztenden,' ^  yet  it  is  taken  bj^gnityof  the  Slatale  of  JUio 
aMHkcBMks       Bmrmei,  notwith^anding  it  is  a  penal  Sbtfote,  that  tbcj  dialljbe 

delimed  to  the  Extendm,  if  thrj  cateod  them  too  bi|^  Wboe- 
npoo  I  my,  that  if  it  is  taken  tbat  the  Intent  of  dioae  wbo  ■nde 
mt  StMiuio  ol Gloucester,  and  of  dK>«e  that  made  the  SkoMbt^ 
Actou  Barme/,  was  to  aid  lliingft  in  bke  Ikegree,  wlucb  moie  not 
in  BcJoc  at  tbat  Tune,  bnt  nere  mode  several  Yeasa  after,  as 
Estates  Tail  were,  and  as  the  Esecntion  of  the  Land  to  the  Cre* 
ditors  was;  then  a  fortiore  may  it  be  taken  in  our  Case,  thai  the 
Intent  of  the  Makers  of  die  Statute  of  27  I/.  8.  wbxh  onhw 
diat  the  Peuple  of  U  ales  shall  haxt  amd  emjoy  the  Ldiwre  of  Eag* 
land,  nas  that  they  sbouU  ba«e  that  Bcnelit  wbicb  tke  Lasr  of 
Eu^iumd  gives  lor  the  false  Ketnni  of  a  Knigbl  to  Paibamcnt, 
who  15  ordained  to  be  elected  by  a  Statute  made  not  a  haof  Time 
after,  but  at  the  same  bession,  not  by  another  Bdl,  bat  by  the 
same  Bill  and  Chapter.  And  so  it  1  should  admit  that  Ibeaeocnl 
~  iTafalo 


IK'ords  were  not  sufficient  to  make  fuugbts  omr  out  of 
Parliament,  but  that  it  was  ordamed  by  the  Oaase  after,  jeL  it 
cannot  be  otherwise  intended  but  tbat  the  Intent  of  the  Makan  of 
the  Statute  wss,  that  the  Penalty  of  the  Law  before  that  Tune 
dioold  eitend  to  a  Sheriff  >ftho  makes  a  fjlse  Return  upon  the 
ElectMo  of  a  Kn^i  ciioeen  for  a  llehh  Coantr  pnnoant  to  the 
Ordinance  of  that  Statute.  But,  as  I  said  before,  the  first  Words 
are  sufficient  to  cause  such  Knigbu  to  come  to  ParlJamral,  and 
to  make  the  Penalty  also  euend  to  a  false  Ketum  of  tfaefli. 
Therefore  a  seems  to  me  that  the  Plaintiff  shall  recover. 
J.  Broorii,  J usiice,  to  the  same  Purpose.     And  be  said,  inTliiags 

concerning  Gnmmar  their  Predecc  sson  had  consulted  with  Qram- 
mariaus,  and  had  followed  their  Rules  a»  it  appears  in  our  Books 
'T.9H.4.  sa-a.  where  tbe  Judges  saj,  ^pr^iimo  oKiecedemli  jiot  rHatiQ,  which 
^^^^  fF^^  Soitence  the}  took  out  ot  Gnmmar.  And  he  argued  diet  Heit 
ng^^^hmfB  ^^^^  ^  ^  Aihrmiti\e»  and  that  Ve  Matter  which  b  contained 
Max.  s.  ander  the  licet  is  afirmed  with  greater  Vefaemcncy  tbaa  it  could 

be  without  the  iictt,  and  that  the  IkcT  encreascs  the  AfirvatioB. 
.  As  Beet  I  gave  kim  90  Qaks^  tamem  he  cot  dotin  lOCk  And.iictf 
1  required  him  not  to  do  the  Thing,  toauM  he  has  done  it.'  And 
Beet  tamgat  r^em,  4pc.  And  he  argued  further^  that  the  Plaiafff 
aeed  not  Jiew  the  certain  Number  of  tbe  BectoiB.  And  Inithcr 
be  argued,  that  the  general  U  ords  of  the  Statute  of  ^7  U.9>.t^ 
ablod  the  Plaintiff  to  lake  Bcnebt  of  the  Penalty.  And  ho  mgaed 
Id  die  suae  Effect  with  SamMeLers,  -  .^  . 
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BroDJky  Cbief  Jifsttcey  T^m  of  the  tatneOpniioii.   -And  ai  to  iirQoiSp,C.J. 
die  first  Pointy  Declarations  ought  to  contain  a  cerUuti  Affirmatipii 
m  the  material  Part.     And  thieirefore  I  a^ee,  that  ip  the  said'CasQ 
df  Debt  upon  an  Obligation  if  i^e  PlamtifT  declare  in  this  Fotpi, 
VIZ.  itappiears  by  the  Obligation  fhat  the  Defendant  was  bound, 
4ir.  the  Count  is  not  good;  because  it  is  not  actually  aUedged  that 
lie  was  bound,  for  the  saying  that  it  appears  is  but  a  putting  in 
Mindof  alliing  apparent^  for  which  Reason  the  Count  is  not 
good,  bebause  he  does  not  affirm  that  he  was  bound.     But  in  o'nr 
Case  it  seemii  to  me  that  the  Matter  coming  after  tiie  licet  is  fully 
and  precisely  aflirmed.    And  this  Word  (licet)  of  itself  without 
more  Matter  is  neither  an  Affirmative  nor  a  Negative^  but  the 
Matter  governs  it;  and  it  does  not  govern  the  Mutter.     As  licet 
be  be,  is  an  Affirmative,  and  licet  he  he  not  is  a  Negative.     And 
so  ii  is  a  Native  or  an  Affirmi^tive  according  as  the  Matter  which 
comes  after  it  is.     But  nevertheless  the  Matter  which  follows  the 
Beet,  whether  the  same  l^e  affirmatively  or  negatively  put,  is  pre* 
cisely  alledged  to  be  or  not  to  be ;  which  is  tlie  Poitit  we  are  now 
to  consider.     And  as  a  precise  Allegation  or  A^rmation  of  a  Tiling 
to  be  or  not  to  be,  it  is  used  by  Writers.     Aiid  the  Sentence 
bavrag  the  licet  and  the  tamen  is  more  eloquent^  than  two  single       [*128] 
Affirmatives  without  them,  ^hich  is  the  heason  thd't  they  are  so 
Dmcb  used.     And,  Sir,  our  Law  does  not  nece'ssi^ly  requiireThmgs 
to  be  alledged  by  one  only  precise  Order  of  Wordi^  of  Affirmation, 
but  there  are  Instances  where  the  Law  allows  Sehfedces  to  be  pre- 
.cise  saad  affirmativci  which  come  under  other  Words  k&  strange  asi 
Kcef  is,  and  not  unlike  licet,  as  this  Word  dcum).  *  *  Atid  there-  t  Vide  Hardr.  ^ 
fore  :U  appears  in  the  Book  of  Entries,  vit.  Uuod  cum  ihe  Dfe-  cto'.e.w'!'3^ 
fendant  had  assumed  upon  himself  to  carry  the  Tithes  of  the  Keb.748. 
naintiff  to  his  Parsonage,   he  did  not  ckny  them,  ^r.  which  *  Rast.  Eotr.  s.  k 
Matter  coming  under  the '  Word  (cum)  is  there  prei;isely  alled^ ; 
and  It  may  weU  be  traversed,,  for  it  is  the  Substance  of  the  Decla- 
ration.   ^  And  there  is  a  Writ  in  the  Raster  a^fpllows,  viz.  Vum  ^  Rcgist  ioo.k 
the  Plaintiff  had  Waif  and  Estrays  "within  bis  Manor,  the  be- 
feudant.took  two  Horses  being  estrayed:  which  Matter  there  fol- 
lowing the  .Cum  may  be  traveled.     And  the  Writ  of  Escheat  ^, 
^.daiignam  eschaeta  surt  reverti  debet ,  which  Word'  (iaiiquam)  is 
there  a  Word  of  Affirmation  in  fact.    And  so  wheit  one  is  vouched 
as  tfeir,  he  shall  enter  into  the  W^arraiity  tanquam  he  that  has  no- 
thing by  Descent;  this  is  there  effectually  alledged  as  a  fuH  Denial 
that  he  has  nothing  by  Descent.^    '  And  so  the  Formeddn  in'De^  *  Co.Litt.  i7.  V. 
**  scender  is,  which  to  the  Plaintiff  descendere  debet  tit  filio  d  ^vdu  i. 
baredi,  ^c."  which  is  an  Affirmation  in  Deed.     And  in  like  Maniier 
ftre  tarn  and  quam  used  as  effectual  Affirmations.    And  if  the  Words 
cum,  tnfUjuam,  ut,  and  tarn,  are  Words  of  Effect,  and  traversable, 
having  after  them  Matter  of  Substance,  what  Re'asbn  i^- there  w'by 
licet  ^should  not  be  judged  as  full  an  Affirfiiation  here,* and  &at  < That lieie Is • 


quit  Kxaroples  of  Words  of  die  like  Nature,  I  shall  prove  it  1>V  3-^-  Co^y"* 
the  Word  itself.  And  there  is  a  Writ  in  the  Register  as  folfow^s,  Sj^.  iS^jgs. 
**  licet  the  Defendant  assumed  upon  himself  to  ture  d)fe  Plaintiff  * 

of  hk  Disorder,  yet  he  has  not  cured  him/'  B^x.  there  the  Substance 

of 
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of  the  Matter,  viz.  the  Assumption^  which  is  traversable,  comes 
•'Rpgi9t.9S.  under  the  licet.     *  Also  there  is  in  the  Reghter  an  Action  upon  the 

Case,  wherein  cum  and  ticet  are  as  follows,  viz.  *'  Cum  tlie  Plain- 
"  tiff  had  pledged  certain  Goods  to  the  Defendant  for  a  certain 
''  Sum,  the  same  Defendant,  licet  the  Plaintiff  eidem,  viz.  the 
''  Defendant,  de  predicts  pecuniae  summis  se  sepius  obtulerit  satis^ 
''  fncere,  saiisfactiomm  tamen  hujusmodi  ab  eodem,  viz.  the  Plani- 
"  tiff,  reciperCf  et  bona  prccdicta  ei  reddere  coTitradicit,  A'c."  there 
the  Matter  coming  after  tlie  cum,  and  the  Matter  coming  mider 
'Regist.  111.        the  licet  are  both  traversable  and  issuable.     'And  there  is  also 

another  Writ  in  the  Register  thus,  "  Wherpas  tlie  Plaintiff  and 
'^  Defendant  submitted  themselves  to  stand  to  the  Award  of  such 
''  Arbitrators,  licet  they  awarded  that  the  Defendant  should  paj 
'*  the  Plaintiff  ;f  10  at  such  a  Day  noi  yet  come,  tamen  the  Plain- 
''  tiff  hath  sued  him  for  the  ^10,"  in  which  Case  none  can  deny 
fVetLib.Intrat,  but  the  Award  is  traversable.  ^Also  it  appears  in  the  Book  of 
S18.  a.  b.  Entries,  that  one  who  was  robbed  at  ^ew- Market,  and  had  levied 

Hi|e  and  Cry  according  to  the  Statute  of  JVinchestcr,  brought  an 
Action  upon  the  Statute  of  Winchester  against  the  Inhabitants  of 
the  Hundred  of  Chiveleu  for  the  Recovery  of  £50,  whereof  he 
was  robbed,  within  which  Hundred  the  said  Town  of  Nezo- Market 
was :  And  there,  after  shewing  the  Robber} ,  he  declared  that  licet 
Hip  Plaintiff  immediately  after  the  Robbery  conrunitted  at  Ne&?- 
Market  aforesaid  levied  due  and  Cry,  atid  gave  Notice  there  and 
elsewhere  through  the  whole  Hundred  to  the  then  Inhabitants,  S^c. 
tamen  die  Inhabitants  have  not  yet  made  him  Amends  for  the  said 
Robber}',  nor  have  answered  for  the  Body  of  the  Felon,  Sfc.  which 
Declaration  so  made,  and  being  in  the  said  Book  as  a  good  Pre- 
cedent settled  by  learned  Counsel,  proves  that  tlie  Matter  after  the 
licet  is  of  Substance  and  Effect,  for  it  is  traversable  and  issuable. 
And  so  in  this  Ca5;e,  and  in  all  the  other  Cases  before,  the  Af  alter 
.  following  the  licet  is  precisely  alledged,  and  is  traversable  as  Matter 
^  Rardr.  38. 41.  of  Substance.  '^But  in  Debt  the  Reason  why  the  licet  sepius 
^^*  requisitus  is  not   traversable,  is  not  because  it  is  not  precisely 

alledged,  but  because  it  is  not  the  Effect  nor  Substance  of  tlie 
Matter,  nor  is  it  traversable  aldiough  it  were  precisely  alledged  by 
other  Words  of  precise  Allegation,  for  there  the  Defendant  ought 
to  answer  to  the  debet^  and  not  to  the  Request,  which  is  alledged 
only  in  order  to  have  Recompence  for  the  Damages ;  but  here  the 
licet  and  the  Sequel  of  it  is  Matter  of  Substance  and  Effect,  which 
(as  it  seems  to  me)  is  well  enough  shewn  in  the  Declaradon. 
Wherefore  the  Declaradon  is  good  notwidistanding  the  said  Ex* 
ception. 

As  to  the  second  Exception,  it  seems  to  me  that  the  Declaration 
« S.  P.  Davis  48.     is  good  enough  without  shewing  the  *  Number  of  the  Electors. 
R^f  9!  1  FinS  ^^^  ^^^  Election  might  be  made  by  Voices,  or  by  Hands,  or  such 
M*  sFiB€li48.      other  Way,  wherein  it  is  easy  to  tell  who  has  the  Majority,  and 
Heatb'f  Max.        yet  very  difficult  to  know  the  certain  Number  of  them.     And  in 
i64..4Bac.  Abr.   ^y^j^  banner  there  are  divers  Elecdons  in  London.     And  I  my- 
self was  elected  in  London  by  holding  up  of  Hands,  but  I  could 
not  tell  how  many  there  were  that  held  up  their  Hands.    And  so 
if  the  Elecdon  was  in  any  such  Manner  (as  we  have  no  Reason  to 
take  it  otherwise)  the  Plaintiff  could  not  possibly  be  intended  to 

know 
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know  the  certain  NiHnber  of  them.     ^  And  to  put  bhn  to  declare  a  ^  R^a  i  Finch 
Ctrtamf Y  where  he  cannot  by  any  Possibility  be  presumed  to  know  ??\tr '  M^'  ^kL 
or  remeiQber  the  C-  rtainty,  is  not  reasonable  nor  requisite  in  our  i^^oy'it  Max.  13. 
Law.     '  And  therefore  in  tf  Jid.  A,  in  false  Imprisonment  the  Antf  46.(f) 
Plaintiff  declared  tlmt  the  Defendant  imprisoned  him   until  he  ^^[n^v'\t'fl!ax 
inade  an  Obligation  by  Duress  to  the  Defendant  «f  aliis  ignotis,  and  Impritomiieuty  i. 
notuitlistanding  h^  aliedged  tlie  mukmg  of  the  Obligation  in  order  Bro.  so. 
to  recover  Damage^  in  Proportion  to  ihe .  Sum  whereof,  yet  the 
Declaration  was  gopd  without  shewing  the  Names  of  the  others, 
because  it  might  be  tliat  be  could  rK>t  know  their  Names,  in  whidi 
Case  tiie  Law  will  not  force  biin  to  sliew  that  which  be  cannot, 
and  therefore  the  JDeclaration  seems  by  the  Book  to  be  good  in  thi» 
Point.     "  And  in  10  Ed.  4.  in  Debt  upon  an  Obligation  which  was  »T.  lo  Ed.  4.  t5* 
endorsed  upon  Condition  thi^t  one ,/.  P,  should  serve  t|»e  Plaintiff  l*j:  ^^-  ^'Ij' »*' » 
for  a  Year,  and  so  for  seven  Years  foUowing  in  all  hi$  lanrful  Cow-  comlitioB  ti«.'*' 
mandSfSfc.  the  Defendant  said  that  thesaid  J.  P.  served  the  Plaintiff  Godb.4ati.  t 
*  lawfully  until  such  a  Day,  on  which  he  was  discharged,  and  there  *'*"*lJl^V  *  •''»"<^'» 
the  Plea  is  admitted  good  without  (hewing  what  Service  he  did,  or  \^\     "^  '     ^'^ 
in  what  Commands  he  obeyed  him,  for  no  Servant  can  remember       [  ''^  129  1 
every  Thing  he  did^  or  that  bis  Master  required  bim  to  do,  ami 
therefore  the  Law  will  not  compel  him  to  shew  the  Certainty  of 
that  which  he  cannot  certainly  know  or  remember.     *  And  €o  in  ^m.is  H.r.  14. 
12  //.  7  in  Debt  upon  an  Obligation  endorsed  upon  Condition,  pi-  8.  Bro.  Con- 
that  if  he  found  J.  S.  Meat  and  Drink,  and  sufficient  Apparel,  dition,  i38. 
until  he  arrived  at  Uie  Age  of  21  Years,  that  then  the  ObligatioB 
should  be  void,  and  the  Defendant  said  that  he  bad  found  him  suf* 
ficient  Meat  and  Drink,  and  Apparel  all  the  Time  aforesMd  ;  end 
the  Plea  was  held  good,  notwitiistanding  he  did  not  alledge  what 
Bread,  Meat,  Drink,  and  Apparel  ha  foimd  him,  for  to  say  par* 
ticularly  what   Bread,  what   Meat,  and  what  Drink  he  gave  him 
such  and  such  a  Day,  and  so  from  Time  to  Time,  would  he  too 
much  for  any  one  to  remember,  and  for  this  Reason  the  Law  will 
not  compel  bim  \o  shew  the  Certainty  where  he  cannot  be  pre- 
sumed to  know  it.     ^  And  the  Writ  of  Momtraverunt  is  momtra'i  b  b^o.  Memtra- 
verunt  nobis  homines,  &c.  without  sliewing  tlieir  Names,  btcause  vernnt,4.  F.  N. 
there  are  a  great  Number  of  them,  and  if  the  Manor  be  large  and  ^^-  ^^*  ^' 
extensive,  it  would  be  a  difficult  Matter  to  reckon  them.    ^  And  in  e  Regfst  104. 
the  Register  there  is  an  Action  upon  the  Case  for  him  who  is  robbed 
against  tlie  f1  ostler  out  of  whose  Inn  bis  Goods  were  taken,  and 
the  Words  of  the  Writ  are,  quidam  Malefactores  took  and  canied. 
away  the  Goods,  without  naming  their  Names,  because  he  cannot 
possibly  be  mtended  to  know  them.     **  And  so  an  Indictment  for  <i  Sec  ante  85. 
stealing  the  Goods  cujusdatn  ignoti,  or  for  killing  quendam  i^iio-  ^^^^^^^^^ 
turn,  IS  good  enough,  causa  qua  sitpra.     And  so  in '  the  Case  here  cited.**** 
it  seems  to  me,  that  since  the  Plaintiff  cannot  be  intended  to  have 
any  certain  Knowledge  of  the  Number*  he  sliall  not  be  forced  to 
shew   the  Certainty  of  it.     *And  for  the   Proof  hereof,  see  the  «^et.  Lib.  In- 
Book  of  Entries  before  cited,  where  Richard  Corbet ,  in  the  Time  trat.  149.  b. 
of  King  Henru  Seventh^  brought  an  Action  of  Debt  upon  the  ^^^'  Eatr.44*^ 
said  Statute  ot  23  //.  6.  against  Sir  Gilbert  Talbot,  Kniglit,  who  ^jg;*  *•  '^^ 
was   bheritf  of  tlie   County  of  Salop,  because    he  was  elected 
Knight  to  Parliament,  and  notwithstanding  this  the  said  Sheriff' 
had  returned  Richard  Ludlow  as  elected,  and  there  the  Plaintiff 

declared 
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,  decbired  as  the  Plaintiff  here  has  done,  vit.  that  he  was  elected 

per  majorem  numerum,  &c.  and  die  Defendant  said  that  he  was 
not  elected  per  nunorem  wtfinertim,  &c.  and  upon  this  Issue  was 
joined.  Which  Case  I  take  to  be  worthy  of  partknlar  Observa- 
tion. For  the  Persons  concerned  in  it  were  such  Sort  of  M^ 
(for  I  was  bom  in  the  same  Country,  and  have  heard  of  dteir 
Tempers)  that  if  there  had  been  any  Defect  in  the  Pleadings  on 
one  oide  or  other,  they  would  not  have  passed  it  over  to  save  any 
]|Sspence,  as  every  one  that  knew  the  Parties  would  affirm,  and  at 
diat  Hme  there  were  very  good  Lawyers ;  and  therefore  the  Issue 
being  taken  as  it  is  in  diat  Case,  it  is  greatly  to  be  regarded^  and 
is  IT  great  Proof  that  the  Declaration  here  is  good,  notwithstand* 
ing  the  said  second  Exception. 

As  to  die  Matter  hi  I^w^  first  of  all  it  is  td  be  observed,  thi|t 
'  See  '^  <^j^»^*  '  Wala  was  not  Parcel  of  die  Body  of  England  until  die  Statute 
'Vaafh!4i4^        ^  ^7  ^'  B»  made  it  so,  nor  was  it  governed  by  the  Laws  of  Eng^ 

land;  for  (as  it  is  contained  in  the  Annals  of  this  Realni)  Bni/e, 
die  first'  King  of  England  had  Issue  three  Sons,  and  held  this 
Realm,  Waks  and  Sooilandj  as  one  Realm  undivided,  being  one 
main  Land  encompassed  l^  the  Sea.    And  after  the  Death  of 
BrutCj  the  three  Sons  made  Partition  of  the  Realm  amongst  them, 
and  after  their   Deaths  the  Law  of  dividing  the  Inheritance 
descended  was  inttoduced  amongst  the  Britonsy  as  it  appears  by 
di^  Annals  that  BeUinta  and  Brennus  his  Brother  did,  for  they 
divided  die  Realm  between  them,  and  so  did  Ferrex  and  Porrex 
bebg  Brothers,  as  did  also  die  other  Britons  who  were  Subjects. 
jSnt  afterward^  the  Saxons  came  into  this  Realm  and  conquered  the 
Britons,  and  such  of  the  latter  as  were  not  killed,  fled  into  Wales. 
And  because  it  was  a  mountainous  Country,  the  Saxons  having  got 
the  Heart  of  the  Land  did  not  pursue  them  there,  nor  conquer 
them  whilst  they  were  there,  but  permitted  them  to  setde  there 
peaceably.    And  amongst  the  Saxons  the  Law  was,  that  the  eldest 
ooly  should  inherit,  which  Law  they  observed  afterwards,  and  it 
continued  from   that  Time    until    this    Day  amongst  us  their 
Descendants.     But  in  Wales  the  Law  amongst  the  Britons  con« 
tinued  otherwise,  for  Gaioelldnd  remained  amongst  them  until  the 
Tune  of  Kins  Henry  Eighth.    From  whence   it  appears  that 
England  and  JVales  were  several,  and  possessed  by  several  People, 
and  had  several  Laws.     But  afterwards  the  Welshmen  became  sub- 
ject to  the  Kings  of  England,  who  had  the  Sovereignty  and  Go- 
toidTenurci      vemment  of  them.     <  And  because  they  were  often  rebellious, 
ad  V.  Eicuage.       Kscuage  was  invented  when  die  King  made  a  Voyage  Royal  against 
Ante  126.  them,  as  it  was  when  he  made  a  Voyage  Royal  against  the  Sc^ts. 

For  being  within  the  Sea,  they  were  accounted  as  Rebels.     And 

so  the  People  of  Wales  were  subject  to  the  King  of  England, 

although  Wales  was  not  Parcel  of  the  Body  of  the   Realm  of 

En^lafid;  and  an  Action  lay  here  in  the  Common  Pleas  for  any 

Thing  in  Wales,  but  the  Process  should  not  be  directed  into 

^M.S5H.6.  so.   Wates.     ^  And  therefore  in  35  H.  6.  it  appears  that  for  an  Ad- 

q'^'  f'^  90   ^"^^"^n  *"  Wales  a  Man  shall  have  a  QMore  impedit  in  the  Com- 

Braie.'li^eii.  60.'  ^^^  Pleas  here,  but  the  Writ  shall  not  be  directed  to  the  Officers 

of  Wakg,  but  to  the  Sheriff  of  the  adjoining  County.     And  foras- 
much as  Wales  was  severed  Anorn  the  Body  of  England,  and  the 

Welshmen 
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Wdshmen  vrere  ruled  by  different  Laws  from  the  English,  altboagh 
the  Statute  unites  IVaUs  to  Engtund^  '  jet  the  Laws  used  in  En^^  ^Vangh.  415. 
land  before  shall  not  extend  to  U^aleif  ubich  is  newly  added  to  it. 
For  Rights  or  I^riyileges  within  a  certain  Precinct  or  Dominion 
shall  not  be  extended  further^  although  tlie  Precinct  or  Dominion 
itself  is  enlarged.     ^  And  therefore  it  is  holden  in  one  Book,  that  ^  M.58  H.  ^  to, 
where  the  Bishop  of  Dur/iam  had  many  Lands  between  the  Rivers  ^t«.  Granu,i4. 
of  Tuu  and  Tese,  and  many  Liberties  ^  were  granted  to  him  in  the  fi^H.  i?Ed!  ^* 
same~|  and  afterwards  he  purchased  other  LaiKb  between  the  same  p^  Pom.  Fits. 
Tine  and  Tese,  it  is  there  held  that  he  should  not  have  the  Liberties  ^^^r^'^'  ^^* 
in  the  Lands  newly  purchased,  for  the  Usage  or  the  Grant  of  Ld-      r  •Jm'']  * 
berties  shaU  not  go  beyond  what  ifae  Usage  has  beeui  or  further      ^  ^ 

than  the  Grant  extended  at  the  Time  it  was  made.    And  so  it  is 
held  in  21  if.  6.  that  if  a  Warreu  is  granted  to  one  in  all  his  Lands 
in  DaUf  if  he  purchases  Lands  in  Dale  afterwaltby  he  shall  not 
have  a  Warren  in  them,  causa  qtta  supra.    So  if  Cpnusance  of 
Pleas  is  granted  to  one  oif  every  Parcel  of  the  Manor  of  Dakf 
there  if  a  Tenancy  afterwards  escheats,  he  shall  not  have  Gonu« 
sance  thereof,  beoiuse  the  Grant  extended  but  to  his  Precinct  and 
Circuit  at  the  Time  of  the  makmg  of  it,  which  was  not  beyond 
that  which  was  then  Parcel  of  the  Manor,  at  which  Time  Services 
were  Parcel  of  the  Manor^  and  not  the  Demesne  now  escheated. 
And  there  is  a  Book,  that  where  Wreck  of  the  Sen  was  granted  to 
a  Man  in  all  his  Lands,  this  Grant  stiall  not  extend  to  the  Land 
whereof  he  was  then  disseized,  and  into  which  he  afterwards  re* 
enters,  because  at  the  Time  of  the  Grant  he  hftd  only  a  Right  io 
the  liind,  and  the  Grant  at  the  Time  of  the  making  of  it  could 
not  extend  to  the  Land  which  then  was  not  his  own^  but:  another's* 
viz.  the  Disseizor's.    And  so  although  England  is  now  enlarged 
by  the  Addition  and  Union  of  Wales  thereunto,  yet  the  I^ws, 
Customs,  and  Statutes  used  therein  should  not  extend  to  Waks 
which  is  newly  annexed  to  it,  if  there  was  no  other  Means  to  effisct 
it.    J3ut  the  said  Words  of  the  Statute  of  d7  H.  8.  (which  un 
also  recited  in  the  Record)  will  put  the  Matter  out  of  Doubt»  and 
will  make  the  Statute  of  23  /f.  6.  to  extend  to  fVales,  die  Words 
being  that  every  Person  or  PerMOf^h  bom  in  Wales,  shall  have  and 
inherit  all  and  every  Liberties,  Freedom,  Bighis,  Privileges,  and 
Laves  within  this  Realm,  and  other  the  Kings  Dominions,  as  other 
the Kin^s  Subjects,  naturalltf  born  within  the  same,  have andin- 
herit.    Each  of  which  Words  will  serve  the  Plaintiff,  for  to  be  a 
Knight  to  come  from  iVales  to  the  Parliament  of  England,  and  to 
have  the  Penalty  for  the  undue  Execiition  of  it,  iiiay  be  said  to  be 
a  Liberty,  and  a  Freedom,  and  a  Right,  and  a  Privilege,,  and  also 
a  Law.     So  that  every  Word  would  serve  very  iitly  (as  it  seems  to 
me)  though  the  rest  were  omitted,  if  it  was  used  in  England*    For 
these  AVordsy  m.  (as-  other  the  King's  Subjects  naturally  bom 
uithin  the  sani£,have^  and  inherit)  are  Words  to  "i^hich  aU  the  rest 
are  referred.     So  that  when  they  are  acquainted  and  apprised  w^iat 
those   Liberties  ar^  they  may  use  and  enjoy  the  same.    And'te 
always  where  one  lliing  is  referred  to. another,  it  shall  be  as  the 
Tiling  w;hereunto  it  is  referred.    *  As  if  one  makes- a  Lease  for  so  t  co.  Litt.  46.  b. 
many  Years  as  J.  S.  hath  m  .tbf|  Manor  of  Dale,  there  he  ihnU  6  Co.  95.  b. 
have  as  many  Yean  as  J.S.  hath,  jand  shall  aver  that  J.  S. has  so  ^^^^^  iBuUt^' 

many.  ti9. 
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many.  And  so  if  cne  grants  to  another  tale  corrodium  quale, 
J.  S  mtper  habmt,  he  skaH  aver  diat  J.  S.  had  a  Corody  of  such 
TUngSy  and  he  shall  have  the  same.  ^  And  it  appears  in  1]  //.  4. 
where  the  King  gnmted  to  one  such  an  Otfke,  takinsr  in  the  same 
Office  the  bke  Siat  A.  iS.  (who  occupied  the  same  OfSce  before) 
took,  there  the  Grant  is  good,  with  an  Averihent  that  R.  S.  had 
such  Things  in  Certainty,  whidi,  by  force  of  the  Grant  with  the 
Averment,  he  shall  have.  *  And  in  20  Ed.  3.  it  appears  that  the 
Kiag  had  granted  to  the  BaihiF  and  Commonalty  of  JL.  all  the 
Franchises  uhich  the  Burgesses  of  N.  had,  and  there  it  seems  that 
if  iiey  should  av^r  that  the  Burgesses  of  AT.  had  such  particular 
FrflMdHsca,  the  Cbsvter  and  the  Averment  woifld  enable  diem  to 
ue  the  same.  And  when  the  Court  of  Augmentation  stood,  it 
wat  the  common  Course  of  Letters  Patent  by  the  King  to  grant 
^M,  ianta,  toKa,  htgMmodi  Sf  oo^mmilia  privilegia,  HbertateSy  Stc. 

?\ania^  qmalia,  i^  qea  ttttimns  Prior,  aut  Abbas,  atU  aliquis  alius 
reiicessorum  iuomm,  in  jure  dicti  Priofatus  aut  Jbbtdkra,  un- 
qmmm  habuk,  tenuit,  vel  gamm,  fuit,  8Cc.  which  Grant  x^as  good, 
With  an  Averment  thal^they  had  or  used  such  partictihr  Liberties^  and 
aneh  the  Patentees  night  use.  *  And  in  9  ^d,  4.  in  the  Assize  of 
Swirenien  and  Bagut  it  appeors  that  where  the  King  made  one  a 
Dteoiaeo  by  his  LcJ^rs  Patent  (as  there  he  had  made  Bagot)  the 
Words  were,  quod  ilk  in  omnibus  tracleiur,  reputetur,  habeatur, 
teneaturj  ifguoernetur  tanquam  ligius  ttosier  iajia  dictum  regit  urn 
nostrum  JlngliiB  oriundus,  6;  non  aliter,  nee  alio  modo ;  which 
Words  of  Grant,  that  hfe  shall  be  treated  as  a  Liege  of  the  King, 
are,  by  relation  of  the  Grantee  to  a  Liese  Subject  of  the  King, 
effectual  to  make  him  as  a  Liege  of  the  Kmg ;  and  whereas  before 
he  might  not  take  Benefit  of  the  Laws  of  England  in  England, 
Qow  this  incorporates  him,  and  makes  him  able  to  take  Benefit  of 
ihem  in  England.  So  in  the  principal  Case,  the  Statute  of 
97  H.  8.  which  ordains,  tJwt  every  Person  born  in  Wales  shall  have 
and  inherit  all  Liberties  and  Lam  within  this  Realm,  as  other  the 
Missg's  Subjecti,  naturally  bom  within  the  same,  have  and  inherit, 
by  relation  of  those  bom  in^  IVales  to  them  that  are  born  in  Eng- 
land, makes  the  People -of  fVales  to  be  as  the  People  of  England, 
mA  incorpcnrates  them  therewidi,  and  enables  them  to  have  and  in- 
herit in  nales  the  Laws  used  in  Englaiid,  in  which  Ca^e  they  shall 
take  Benefit  of  the  Penalty  of  the  said  Statute  of  23  H.  6.  as  a 
luaw  in  England.  Wherefore  it  seems  to  me,  diat  although  the 
initing  and  aimexing  of  fVales  to  England  does  not  make  the  Laws 
of  England  to  extend  to  Wales,  yet  the  said  other  Words  shall 
eaable  the  People  of  Wales  to  take  Benefit  in  Wales  of  the  Luts  s 
of  England.  And  so  I  am  of  Opinion  that  the  Action  is  main- 
irttbTe. 


The  rest  of  tlie 
Kecord. 


Jttdipiieiit. 


At  ^hich  Day  here  came  as  well  the  aforesaid  Richard  Buckley 
m  the  aforesaid  Rice  Thomas,  by  their  /^ttomies  aforesaid.  And 
thereupon  the  PreoHsses  being  seen,  and  by  the  Justices  here  fully 
understood,  it  is  considered  that  the  aforesaid  Richard  Buckley  do 
recover  against  the  aforesaid  jRtce  Thomas,  his  Debt  aforesaid,  and 
his  Damages  by  reason  of  the  Detention  of  the  said  Debt  to 
'  £6: 1S|€4^  t^  Uti^  BSLUkt  Richard  Buckley,  with  his  Assent  by 

the 
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the  Court  here  adjudged.     And  Uie  aforesaid  JStce  Thomas  in 
Mercy,  S^c. 


u 
u 
u 


the  King  shall  have  such  Prerogative  in  tlie  Case  of  a  Bishopric  in  L  131  J 
Wal^Sy  as  he  shall  have  in  a  Bishopric  in  Engjund  of  his  own 
Foundation^  and  Tirwith  said^  "  Before  the  Conquest  (he  Priuci" 
^  polity  of  Wales  li^as  lield  of  the  'Kings  of  Ei4;|aud»  as  of  the 
'*  Crovcn,  and  when  bj/  Uebeition  of  the  Prince,  the  Principalitif 
teas  forfeited f  and  came  to  the  King  of  England,  afiet  tluU  Time 
all  the  Bishoprics  of  Wales  were  of  the  Patronage  of  the  JSiing 
0/ England,  as  annexed  to  the  CrotsnJ^  Jnd  ajleruiards,*jbr^ 
asmuch  as  the  Bishop  had  sued  his  Livery  out  of  the  Chancery^ 
and  the  Kins  ought,  hy  virtue  of  his  Prerogative,  to  have  suck 
SustenUHce  Jor  his  Clerk,  a  Writ  was  awardeato  the  Bishop  to  re^ 
ceive  him.  And  so  note  the  Saying  o/*Tirwith,  touching  the  Man^ 
ner  in  zthich  the  Principality  came  to  tlie  King.  And  see  in  UilL 
6  H.  5.  Fitz.  Jurisdiction^  34.  that  the  Lands  in  Wales,  z&hich  ai-e 
holdai  of  the  King  immediately,  are  pleadable  2/1  England,  bytite 
Opinion  of  Hank.  And  the  like  appears  by  the  Book  in  M. 
15  Ed.  3.  ritz.  Jurisdiction,  23,  in  a  Writ  cf  Cousinage  ^  from 
zC'hich  CaseSy  and  the  said  Case  of  the  Corody  it  may  he  seen  thai 
for  any  Thing  in  Wales  a  Man  may  sue  his  Writ  here*  And  see 
Trin.  47  Ed.  3.  5,  6.  pi.  1 3.  FiU.  Brief,  621.  a  Writ  ofDoKcrfor 
Lands  in  Wales. 

A  Report  of  a  Case  adjudged  m  the  King's  Bench^ 
by  the  Judges  thereof,  in  Michaelmas  Term,  in  the 
second  and  third  Years  of  the  Reign  of  King 
Philip  and  Queen  Mary,  between  John  Browning, 
Plaintiff',  and  William.  Bestx>n»  Defendant,  in  a 
Bill  of  Trespass  sued  by  the  said  Plaintiff  against 
the  said  Defendant ;  which  was  argued  many  fi^nes 
before. 

TT  appears  amongst  the  Records  of  the  King's  Bench  oLEaster  EasttrTtrm, 
^  Term,  6  J5rfro.  6.  Rot.  66.  Uiat  John  Browning  sued  a  Hill  of  If^^'^^'.^Q 
Trespass  in  the  King's  Bench,  against  Wiltiam  BestOn^  for  entering  Year*  by  Intlm- 
into  his  Closes  and  Houses  at  Soathwark,  in-  tiarmsey  Sireet  and  turc,  by  which 
Horsingdorcn  Lane,   in  the  County  pf  5ur;y,  the   3d   Day  o{  ^'^^^^"^^^^  ""^J^^^ 
July,  in  the  First  Year  of  the  Heigh  of  tlie  said  King  £Ja;a/*(i  &  to  pay  annually 
4rc.     The  Defendant   saith,  that  the   Place  where,  ^c.  was  one  for  the  Tenc- 
Garden  and  thirteen  Messuages  iu  Barmsey  Street  af^esaid,  of  If"^*^*'  II'r  "nVat 
which,  long  before  tlie  Time  of  the '  Trespass  supposed*  Ozcm  another  Place, 
Oglet/torp,  President  of  the  College  of  St.  ]\£aru  MagSiileH.  iu  ainl  that  if  the 

^  ^'  **  ^         ®^    ^  Rent  or  Farm  be 

in  Arrcar,  althoiv^h  \i  he  not  demandeil,  tht  Lea^e.  ibtIL  be  ^oid,  «Dd'tlie  Lftwr  may  re-enter ; 
the  Lessor  after  Pefaultof  Payment,  apd  before  £ntry,  le^a^^.  the  MMH^tt.iuiothcr.  If  this  Co- 
venant and  Ormnt  amonnts  to  a  Reservation  of  R<;nt,  aao(  a  Condition..  And  if  the  I>^ase  before 
Entry  be  good.  S.  C  Vin.  Abr.  tit.  Rent.  P.  pi.  e.  S.  P. -held  td1>e  a  ^b6d  Reservation  of  Rent. 
AUkno  V.  Hem^utg^  1  Jiqlg  R..81.  Qir»  tH*  vLMlUi4»l8^  iryyrfi. .  4,liti«/ Al>r.  342.  Vide  D3 . 
275.  pi.  46.  Lt,  Diure^s  Case. 

tlie 
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the  University  of  Oxford^  and  the  Scbohurs  of  tbe  ame  CoOife, 
ivere  seized  in  their  Deinesne  as  of  Fee :  And  being  so  atiaed, 
leased  the  same,  tbe  Mtli  Day  of  July,  hi  the  58th  Year  of  the 
Beign  of  Kii^  Henry  8.  by  Deed,  bearing  die  same  Date,  to  one 
John  Burgetf  for  the  Terin  of  90  Years  next  following  the  Feast 
of  the  Annunciation  of  our  Lady  then  last  past^  by  force  whereof 
he  entered^  and  died ;  and  shews  that  Caiheriim,  me  Wife  of  the 
said  Jpkn  Burges,  and  his  Executrix,  took  to  Husband  one  Johu 
Mayhardj  who  Itaaad  the  Premisses  to  the  Defendant  for  1ft  of 
the  Years,  and  gtfes  Colour  to  the  Plamtiff,  and  so  justifies. 
The  Plaiati^by  his  Replication  Kaith,  that  long  before  the  said 
Lease  one  Thoma$  Knolli,  President  of  the  said  College,  and 
Predecessor  of  the  said  Ogkthorp^  and  the  then  Scholars  of  the 
same  College,  viz.  the  lOui  Day  of  September ^  in  the  Mth  Year 
of  the  Reign  of  King  Henry  8.  by  Indenture,  bearing  the  same 
Date,  leased  the  Premisses  to  tbe  Plaintiff,  to  have  wi  to  bold  from 
the  Feast  of  St.  Michael  the  Archangel,  then  last  past,  for  the  Term 
of  20  Years  then  next  to  come,  by  force  whereof  he  entered,  and 
was  possessed  until  the  Defendant  did  the  Trespass,  and  confesses 
the  said  Demise  made  by  Oglethon)^  and  the  tht^n  Scholars,  and  all 
Ae  rest  of  the  Bar.  The  Defendant,  by  Rejoinder,  confesses  tbe 
said  Demise  made  by  Indenture  to  the  Plaiuiiif,  in  Manner  and 
Form  as  tbe  l^laintiff  has  alledged  in  tbe  Replication.  And  .further 
he  saith,  that  the  said  Plaintiff  had  covenanted  and  granted  by 
the  said  Indenture  to  render  and  pay  for  tbe  said  Tenements,  every 
Year  during  the  isaid  Term  to  the  said  President  and  Scholars 
and  their  Successors  or  Assigns,  «£37  :  3$  :  4d.  Sterlings  by  equal 
Portions,  at  the  two  Feasts  of  the  Year,  viz.  at  the  Feast  of  the 
Annunciation  of  our  Lady  the  Virgin,  or  within  two  Months  next 
after  the  said  Feast  every  Year,  £\Sx\Ui%d.  at  their  Messuage 
m  Chancery- Lane,  and  at  the  Feast  of  St.  Michael,  or  within  six 
Weeks  next  after  the  same  Feast,  «£l8: 1  ls:8^.  to  be  paid  at  Ox- 
ford,  in  the  said  College  of  St.  Mary  Magdaleti.  And  further  in 
the  said  Indenture  made  to  the  Plaintiff  it  is  contained,  that  if  it 
should  happen  tbe  said  annual  Rent  and  Farm  of  £37  :  3s :  4d.  or 
any  Part  thereof,  be  in  arrear  and  unpaid  in  Part  or  in  Whole,  ac- 
£^1321  cording  *  to  the  Times  aforesaid,  that  is  to  say,  if  the  one  Moiety 
of  the  said  annual  Rent  be  unpaid  after  two  Months  next  follow- 
ing the  said  Feast  of  St.  Mary  tiie  Virgin,  and  the  other  Moiety 
of  the  said  annual  Rent  be  unpaid  after  six  Weeks  next  following 
Ae  said  Feast  of  St.  Michael  the  Archangel,  any  Year  within  the 
said  Term,  to  the  said  President  and  Scholars,  and  their  Succes* 
sors,  in  Manner  and  Form  aforesiiU,  although  it  be  not  required  or 
demanded  at  such  Time  as  it  ought  to  be  paid,  as  is  afuresaidy 
then  the  said  «j[oAif  Browning  covenanted  and  granted  for  himself, 
bis  Executors,  and  Asskns,  that  the  said  Demise  should  be  utterly 
extinct  and  void,  and  of  no  Effect,  and  that  then,  and  at  all  Tunes 
afterwards,  it  should  be  lawful  for  tbe  said  President  and  Scholars, 
and  their  Succeasors,  again  to  enjoy  and  possess,  and  have  back  the 
said  Tenements  wkli  tbe  Anpwtenances,  and  every  Parcel  thereof, 
as  in  their  former  Estate,  the  mid  Indenture  or  Demise  in  any  wise 
notwidbaiending.  And  be  skews  fiirther,  that  KnolU  died,  and 
that  OjfMbip  w«s  auide  Frsaidat.  And  further  says,  that  be- 
cause 
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ciuse  «Cl8  : 1 15 :  Sd.  of  the  Rent  or  Farm  ^g^reiaid  for  the  said 

Tenements  of  the  sa;d  Owen  and  Scholars  were  in  Anrear  at  the 

Feast  of  St.  Micf^el,  in  the  37th  Year  of  tbie  Reign  of  the  said  late 

King  Henry  8.  and  by  the  Space  of  sii  Weej^s  next  after  Mie  same 

Feast  of  St.  Michael^  and  to  the  said  Owen  and  Scholars,  accord^* 

ing  to  the  Form  of  tlie  said  Indenture  so  made  to  the  said  Plain  tiff, 

unpaid,  the  Interest,  and  Term  of  Years,  which  the  said  Plaintiff 

had  by  reason  of  the  said  Indenture  became  void,  detemuned, 

and  of  no  Effect  in  Law ;  by  Means  whereof  the  same  Owen^  and 

the  Scholars  of  tlie  said  CoHege,  afterwards  aiid  .oefbre  the  Time 

when,  f(c.  of  the  Lands  aforesaid,  were  seized  in  their  Demesn^  as 

of  Fee,  in  Right  of  their  College,  according  to  th^  Puq>Qrt\  gf 

the  Indenture;  and  they  being  so  seized,  made  the  Lease. to  the 

said  Jgkn  Barges,  as  in  the  l3ar  was  alledged.    Wherefore,  Sgc. 

And  upon  this   Rejoinder  the  Plaintiff  demurred  in  Judgment. 

And  in  Trinity  Term,  in  the  Sixth  Year  of  the  Reign  of  King  Tnn,  ff  MieK. 

Edzcard  6.  this  Demurrer  was  argued  by  liamseif,  of  Uounscl  viih  ^<"»'>  ^  *<*»•  C- 

the  Plaintiff*:  And  then  Staundford,  Serjeant,  argued  against  jiim 

for  the  Defendant.     And  in  Michaelmas  Term  mxi  following, 

Ramsey  argiued  again,  and  IValsh  answered  him*     And  })i^  Sul>- 

stance  of  both  the  Arguments  of  Ramseu  was  as  follows. 

It  sceins  to  nie  that  the  Plaintiff*  shall  recover.     And  first  it  is  For  the  PlaiotiflT. 
to  be  (Considered,  when  the  President  and  Scholars  made  the  Lease 
to  the  Plaintiff'  by  Indenture,  and   the  Plaintiff*  covenanted  and 
granted  by  the  same  Indenture  to  render  and  pay  annually  for  the 
sai<jt  Tenements  to  the  Lessors  £37  :  3s :  4c7.  whether  this  shall  be 
a  Rent  or  I'Vrni,  or  not.     And,  secondly,  whether  or  no,  when  the 
Plainti/F  covenanted  and  granted  that  for  Non-payment  of  the 
Rent,  the  Lease  should* be  void,  this  be  u  good  Condition :  and  if 
it  be,  then  whether  or  no  the  new  Lease  made  to  the  Defendant  be 
good  before  Kntry  by  the  Lessors.     And  as  to  tlie  iirst  Point,  it 
leenis  to  me  to  be  no  Rent.     For  if  it  should  be  a  Rent,  then  it 
must  be  either  a  Reut-Charge,  Uent-seck,  or  Rent-service.     ^  For  *  Littlet  §  sis* 
there  are  no  more  than  three  Sorts  of  Rents,     And  a  Rent-charge 
it  is  not,  for  there  is  no  Clause  of  Distress,  nor  any  Land  charged 
with  it.     And  a  Rent-seek  it  is  not,  for  it  is  not  is^uhi^  out  of  any 
Land :  And  a  Rent-service  it  is  not,  for  the  same  Cause,  ^  for  a  ^  Co.  Litt.  14S.  a* 
Rent  cannot  be  but  where  it  issues  oiit  of  Land.     And  here  it  is  \^'*'  *^'°*^» 
gruntedybr  the  Land,  and  not  Om^  o/*  the  Laod,  and  so  this. Word 
(for)  implies  the  Cause  or  Consideration  of  ttie  Grant,  and  is  not 
a  proper  Word  to  charge  Land."  And  therefore  forasniu):h  as  it 
does  not  issue  out  of  Land,  it  cannot  be  called  a  Rent.     And  if 
it  should  be  any  KeiK  at  all,  it  must  be  t  Rent-service,,  which  it 
cannot  be  for  another  Cause :  lor  there  can  be  no  Retfit-service,  but 
such  as  is  reserved  by  the  Don<fr  dr  Lessor,  and  by  ^t  Words  for  ' 
tlie  same,  as  reddetiddy  re$ervando;'ot  teneUdo^  &c.     m\i  here  tliere 
is  not  any  Word*  spciken  by  the  Lessor^,'  but  ly  ttie^  lessee,  ^fyr  «  L.  P.  T.  8  Erf, 
die  Lessee  co>*enaiited  and  grafnted'to  p^v  snch  ii  Suiii  aai^uall^  for  ^^  "^t*.  pi.  ye,  M. 
the  Land,  which  Words'  cari*aihoutrt  to  nrf  bftier  Effect  \hah  io  the  ^  ^^'  ^'  ^'  •'  ^* 
Cirant  of  a  Suh)  in  gross,  whi<3i  W  not  annoxkl  Xt>  tnp  Reversion, 
nor  shall  it  descend  wich  the  RevensiMi.  a  Fbr  if 'a  Mati'  h^  Land 
by^DoBCWit.on  the  Part  of  his 'Mother,,  and  he  m^ke?^6cH  a^^Lease 
M$  supra,  aud  ifat  Lessee  covenants  ana  grants  to  t)ay  to*the  Le^soi' 
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and  his  Heirsi  such  a  Sum  tU  stwrOf  if  the  Lessor  dies  ^idioat 
Issue,  the  Reversion  shall  descend  to  the  Heir  on  the  Part  of  tha 
Mother,  but  the  Sum  shall  be  paid  to  the  Heirs  on  the  Part  of  iCba 
Father,  because  it  is  not  a  Rent,  nor  conjoined,  or  incident  to  the 
jR^ersion,  but  a  Sum  in  gross,  not  issuing  out  of  any  Jjuni, 
and  therefore  it  is  no  Rent.  And  also  it  seems  to  me  that  it  \s  not 
any  Farm,  for  a  Farm  and  Rent  are  all  one  in  Effect ;  and  Ifaa^  is 

S roved  by  the  Statute  of  Glouce^ierj  cap.  4.  whidi  saith,  tfuU  if  a 
fan  let  his  Land  to  f army  or  to  find  Estaven  in  Mtat^^  &o.  oikI 
he  that  has  the  Land  lets  it  liefre^^  8^c.  it  is  established  thoi  after 
two  Years  passed  the  Lessor  snail  have  an  Action  to  demand  tie 
Ijand,  8ic.  so  that  by  that  Statute  a  Cessavit  is  given  for  the  Fi^rm. 
unpaid,  which  Action  sliall  not  be  given  without  a  Tenure^  and  sa 
if  a  Tenure  is  annexed  to  such  a  Farm,  ergo  the  Farm  is  a  Renf^ 
and  therefore  this  Statute  proves  that  a  Rent  and  Farm  are  all  yne* 
And  a  Gift  of  Land  before  tlie  Statute  of  quia,  emptgres  terrarum 
rendering  20s.  annual  Rent,  or  20s»  annual  Farm,  had  been  aD 
one.     So  that  in  out  Case  it  is  neither  a  Rent  nor  a  Farm  for  the 
Causes  aforesaid,  wherefore  when  the  Plaintiff  covenanted  aiid 
granted  that  if  the  said  aimual  Rent  or  Farm  should  be  behin^ 
that  then  the  Demise  should  be  void,  this  is  a  void  Grant  and  Co- 
venant, or  a  void  Condition,  (if  it  be  a  Condition)  because  it  is 
referred  to  a  Rent  and  Farm,  where  there  is  not  any  Rent.  ai)d 
Farm.    As   if  a  Feoffment  is  made  upon  Condition   that  the 
Feoffee  shall  make  a  Feoffment  to  the  Mayor  and  Commonalty 
of  <S.  where  there  is  no  such  Mayor  and  Commonalty,  this  is  a 
void  Condition,  because  it  is  referred  to  a  Thing  which  is  not 
[  *  1 33  ]        in  Being.     And  therefore  it  is  impossible  to   be  *  performed, 
v^^Th^'^'J'^'  *and  Conditions  impossible  or  against  Law  are  void.     **As  if 
E^r.  4/^3. /'iJr^    *®  Condition  be  that  1  shall  go  to  Paris  within  two  Hours, 
Choke  et  Nedham.   ^  Of  that  I  shall  enfeoff  my  Wife,  the  first  of  these  Conditions  is 
Fitz.  Obligation    impossible^  and  tlie  other  against  Law,  and  therefore  they  are  void. 
FH  A  i^il  Rr?    -And  so  it  is  in  the  principal  Case.     And  then  1  sav,  that  where  an 
Condition  150.       instate  IS  made,  and  such  Condition  impossible  or  against  JLaw  is 
«'.•*'  ^*p  ''*^'^    made  in  Defeasance  of  it,  the  Estate  shall  stand  good  for  ever,  and 
7.'^a.  RI4H.  ^^^^  never  be  defeated  by  such  "Condition  or  Grant;  for  which 
e!  ss*.  a.  b.'Per      Reason  the  Estate  shall  not  be  avoided,  nor,  is  the  Enti^  lawful  by 
PoUwrd.  Perk.  J     Reason  of  this  Condition, 'if  it  is  a  Condition.     But  as  to  this 
206.  b?^sJc*Vin     ('^^"'g  ^^^  second  Point)  it  seems  to  ine  that  it  is  not  a  Condition; 
Abr.  tit.  Condi-     for  as  a  Rent  may  not  be  reserved  without  Words  of  the  Lessor  or 
tion  X.  and  E.  a.    Donor,  no  more  may  a  Cojditiou,  ^  for  a  Condition  ought  to  be 
Ab/!^408',  412!*^  reserved  by  the  Words  of  him  who  parts  with  the  Estate,  and  who 
413.       '      '      shall  take  Advantage  of  it  by  Ke-entry,  if  it  be  broken,  which  is 
^  Perk.  $735.  Co.  the  Lessor  here,  and  therefore  it  ought  to  be  reserved  by  his  Words. 
^Co*  I^ti.^ioe.  b.  *  ^^^  y^'^ich  Reason  if  two  make  a  Lease  or  Gift  upon  Condition 
2  Danv.  Abr.  to.'  ^^^^  if  the  Lessee  or  Donee  does  not  such  an  Act,  that  tlien  the 
pl.  8.  1  Bac.  Abr.  one  of  the  Lessors  or  Donors  shall  enter,  there  if  the  Condition  is 

tit^Con^itloa  X  ^'^^^">  ^^  ^^^^^  ®"*^''  ^"^  ^"^^  *^  ^"®  Moiety,  because  he  did 
jpl.*9.  *  not  part  with  more  than  a  Moiety,  and  the  Words  make  a  Condi- 

*  Oy.  6.  b.  pl.  2,  tion  to  him  only  that  spoke  them,  and  he  spoke  the  Words  for  a 
cfpfc!Va^lm.*49°"  Moiety  only,  as  the  Law  sailh,  and  the  other  for  the  other  Moiety, 
503.  Post  138.  b.*  fliid  Ilis  own  speaking  cannot  make  his  Companion  to  re-enter  or 

•  Co.  Litt.  1 86.  a.    Wing.  Max.  reg.  % U  pl.  20.   Vin.  Abr.  tit.  Coadiaoa  A.  pL  1. 

avoid 
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avoid  the  Estate.     So  here  the  Words  are  spoken  by  the  Lessee 
who  did  not  give  the  Estate,  but  took  the  Estate,  which  Words 
cannot  make  a  Condition  to  another  who  did  nOt  speak  them>  vizm 
the  Lessor,  nor  enable  hi<ir  to  enter ;  for  which  Iveason  it  seems^ 
to  me  that  the  Estate  shall  not  cease  by  Force  of  the  Words. 
And  also  it  is  to  be  observed  here,  that  die  Words  of  the  Cover 
naut  and  Grant  of  the  Lessee,  thai  if  it  should  happen  the  Rent 
be  in  Arrear  the  Lease  should  be  utterly  extinct  and  void^  come 
after  the  Lease  made.     For  by  the  Demise  and  the  habendum  the 
Lease  is  made.    And  then  these  Words  of  the  Lessee  are  spoken 
^ftfir  the  Lease  is  made,  and  so  although  the  Words  are  contained 
in  one  Indenture,  yet  in  Consideration  of  Law  there  are  twa  dif- 
ferent Times  therein,  tliat  is  to  say,  a  first  Time,  viz.  the  Time  of 
making  the  Lease,  and  a  last  Time,  viz.  the  l^ime  of  speaking 
the  Words,  which  are  spoken  after  tlie  Lease.     *  And  therefore  it  fperk.  §7t7,  Co; 
is  held  in  divers  Books,  tliat  an  Estate  first  made  shall  not  be  Utu^xe.  b.  Via; 
defeated'  by  a  l>efeasance  after  the  Estate.    As  in  5  Ed.  3.  it  is^  ^cVd  *^L5*^ 
beld  that  if  a  Feoffment  is  made,  and  afterwards  the  Feoffee  at  *  P     * 

sinotlier  Time  makes  a  Defeasance,  viz.  that  if  the  Feoffor  does 
Buch  an  Act,  that  then  the  Livery  and  Seizin  and  his  Estate  i^il 
be  void,  tliis  shall  not  defeat  ttie  Estate  first  vested.     <  And  so  in  r  H.42Ed.s.  i. 
43  Ed,  3.  the  Casp  is,  diat  W.  borrowed  .£40  of  R.  and  in  Surety  P<s.  Fita.  Dower 
of  Payment  he  enfeoffed  R.  of  his  Land  in  Fee  upon*  Condition  aict85?'^^'  ^^" 
that  if  he  paid  tlie  said  Sum  at  a  Day  limited,  the  Feoffment  should 
lose  its  Force,  at  the  Day  W.  did  not  pay  the  Money,  but  afters 
urards  died,  and  his  Wife  took  to  Husband  one  B.  who  by  Agree- 
ment between    him  and  R.  paid  the  Money  to  it.  by  means 
kvhercof  B.  had  tike  Land,  and  afterwards  R.  died,  and  his  Wife 
brought  a  Writ  of  Dower ;  and  it  was  adjudged  that  she  should 
lave  Dower,  because  the  Estate  of  R.  was  not  avoided  and  defeated 
jy  the  Agieement  made  a  iter  the  Condition  broken.     So  that 
Agreements  concerning  the  avoiding  of  Estates,  made  after  tlie 
mne  Estates,  are  of  no  Effect  in  Law.     Wherefore  in  our  Case 
uasniuch  as  tlie  Estate  was  first  made,  and  the  Condition  after- 
A  ards,  and  so  they  were  made  at  divers  I'imes  in  the  E>c  of  the 
Law,  it  seems  to  me  that  for  this  Cause  the  Estate  sliall  never  be 
lefeated  or  avoided.     But  admitting  that  the  Lessors  might  enter, 
'ct  Uie  Lease  made  to  B urges  is  not  good  *»  before  Entry  made  by  hSeeDy.  f.pl.6* 
he  Lessors.     For  before  Entry  the  first  Lease  is  not  made  void,  inMargiDe.' 
lut  a  Title  of  avoiding  it  only  is  given  to  the  Lessors,  for  the 
Lease  continues  until  Ue-entry  in  Deed  is  made,  and  before  Entry 
he  Possession  continues  in  die  Lessee.     *  And  for  Proof  her<*of  » p,  tf  Kd.  4,  is, 
here  is  a  Case  in  22  Ed,  4.  where  a  Man  made  a  Lease  for  six  i^*  ^<^*  Tretpais 
If  ears,  tlie  Term  expired,  and  the  Lessee  kept  himself  in  after  the  ^tl'vJ^i^ 
Term,  and  took  the  Profits,  and  the   Lessor  before  any  Entry 
>rought  an  Action  of  IVespass  for  the  Trespass  mesne  done,  viz. 
ifter  the  Term  ended,  and  before  the  Action  brought;  and   tlie 
Opinion  of  tlie  Justices  was,  that  the  Action  of  Trespass  did  not 
ie,  for  although  the  Lessor  might  enter,  yet  before  Entry  tJie 
^Oisession  was  not  in  him.     So  in  our  Case,  altlto ugh  the  Lessors 
lugjbt  enter,  jfet  before  Entry  the  Possession  continues  in  the 
^ssee,  and  his  Term  also  continues.     ^  For  if  the  Lessors  had  ^  S.  P»  Co.  Lite, 
lade  an  Acquittance  to  the  Lessee  for  Heat  in  Arrear  alter  the  ^^^'  ^*  ^'^-  £•  ^* 

s  2  Time 
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Time  when  the  Condition  is  supposed  to  be  broken,  they  sbonld 
never  have  re-entered.  ^So  iti  14  ^ss«  it  is  adjudged  diiat  if  a 
Lease  is  made  rendering  Rent,  with  a  Clause  of  Reentry  for  De- 
fault of  Payment,  if  the  Rent  is  in  Arrear,  and  a  Titb^  of  Re* 
entry  given,  and  afterwards  he  in  the  Reversion  distrains  for  it, 
b!^  Oro-^Ela.^  Aere  he  shall  not  enter  after,  because  by  the  Distress  he  has 
iRol.  Abr.475.  afiirmed  the  Continuance  of  the  Term.  So  here,  if  the  Lessors 
B.pL  1.  SeiePott  bad  distrained  for  the  Rent,  they  should  never  have  entered  after- 
^^  wards.    From  whence  it  seems  to  me,  that  if  an  Acquittance  or 

Distress  shall  affirm  the  Lease,  ergo  it  was  not  determmed  before. 
*?  And  if  a  Reversion  be  granted  upon  Condition,  if  die  Condition 
be  broken  it  shall  not  be  in  the  Grantor  before  Qaim^  for  when 
there  cannot  be  an  Entry,  tlien  a  Claim  shall  serve.    '^  But  if  1 
grant  a  Rent-chaige  out  of  my  Land  upon  Condition,  there  if  the 
Condition  is  broken  the  Rent  shall  be  extinct  in  my  Land  without 
Qiiim,  for  there  cannot  be  any  Claim  in  that  Case.    **  And  these 
are  Principles  of  Law,  that  if  tlicre  may  be  an  Entiy  ilito  the 
Tiling,  then  it  shall  not  be  in  die  Party  before  Entry ;  and  if  there 
cannot  be  any  Entry  but  a  Claim,  then  it  shall  not  be  in  him 
before  Qaim ;  and  if  neitlier  Entry  nor  Qaim  may  be  had,  then 
it  shall  be  in  him  by  Act  of  tiie  Law  without  any  Act  done  by  the 
Party.     But  in  the  Case  here  an  Entry  might  have  been  made, 
for  which  Reason  it  seems  to  me  th'at  before  Entry  the  Lease  and 
the  Possession  continue  in  the  Lessee;  and  so  the  Lease  made  to 
Surges  by  the  President  and  Scholars  before  tiieir  Re-entry  upoii 
Browning  is  not  good.     Wherefore  the  Rejoinder  is  not  good, 
and  consequently  the  Plaintiff  shall  recover. 

*  Staunford  and  Walsh  argued  to  the  contrary,  as  it  is  shewn 
before,  and  the  Substance  of  both  their  Arguments  was  as  follows. 
As  to  the  first  Point,  it  seems  tliat  the  Covenant  and  Grant  to  ren- 
der and  pay  the  Sum  shall  be  a  Reservation  *  of  a  Rent.  For  first 
it  is  to  be  considered  that  the  Lease  and  also  the  Covenant  and 
Grant  to  pay  the  Sum  is  made  by  Indenture,  *and  the  Wonls  in 
where  r#ike,"c.*J.  an  Indenture  are  the  Words  of  both  Parties;  and  although  they 
wondered  it  are  spoken  as  the  Words  of  one  Party  only,  yet  they  are  not 

DoDbt**n  the  Case  '^^  Words  alone,  for  there  is  the  Assent  of  the  other  Party  to  each 
here,  and  thought  Others  Words ;  and  therefore  when  they  are  written  they  shall  be 
it  clearly  a  Rent,  taken  in  such  Manner  as  tlie  Intent  of  the  Parties  may  be  sup- 

^^l!eon*3in    P^^^  ^^  ^®'     -A"^  *^y  5*^^**  "^^  ^®  ^^^"  "^*^  strongly  against 

'  one  and  beneficially  for  anotlier,  as  the  Words  of  a  Deed  Poll 
shall,  ^  for  there  the  Words  shall  be  taken  most  strongly  against 
the  Grantor,  and  most  available  to  the  Grantee.  *  But  it  is  not  so 
in  a  Deed  indented,  because  the  Law  makes  each  Party  privy  to 
the  Speech  of  the  other :  And  tlierefore  we  ought  not  to  make 
such  Construction  of  Words  in  an  Indenture  as  in  a  Deed  Poll. 
But  if  an  Indenture  contains  Matter  of  Substance,  the  Law  will 
make  such  Reference  thereof  as  is  most  tit  and  reasonable,  and 
will  say  that  the  Words  are  spoken  by  him  who  could  most  pro- 
perly speak  them ;  and  therefore  where  the  Plaintiff  here  has  cove- 
nanted and  granted  to  render  and  pay  the  said  Sum  for  the  Lands, 
the  W^ords  are  in  fact  the  Words  of  the  Lessee,  but  in  Construc- 
tion of  Law  they  shall  be  taken  the  Words  of  Reservation  of  the 
Lessors,  inasmuch  as  they  have  the  Sense  and  Effect  of  a-Reser- 

vatioo. 
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▼ation.    For  Words  of  Covenant  and  Grant  to  render  and  pay 
such  a  Sum  for  the  Land  have  the  Effect  of  reserving  or  paying 
Rent  for  the  Land ;  and  so  the  Law  vrill  take  them  to  be  sjpoken 
by  the  Lessors.    ^  As  if  a  Man  makes  a  Feo£fment  in  Fee  by  «Litt.f  fi7. 
Deed  indented  rendering  such  Rent,  therc^it  ought  to  be  considered  iJt^^I^^^'l^^ 
that  it  cannot  be  reserved  as  a  Kent  may  upon  an  Estate  for  Years,  ^36  in  this  Cswie 
for  Life,  or  in  Tail,  because  the  Reservation  is  not  in  die  Feo£for,  It  is  a  Rent-ieck 
and  yet  the  Feoffor  shall  have  it  as  a  Rent  granted  by  the  Feoffee.  ^^' 
And  by  tiie  same  Reason  that  the  Law  tliere  takes  the  Words  of 
the  Feoffor  as  the  Words  of  the  Feoffee,  by  the  like  Reason  in  ^ 

our  Case  it  will  take  the  Words  of  the  Lessee  as  the  Words  of  the 
Lessor,  for  they  serve  most  properly  that  Way.    And  if  the  Deed 
indented  had  specified  that  the  Plaintiff  should  have  the  Land,  ancl 
should  pay  20$.  yearly,  that  would  be  a  Rent.     For  tlie  Law  refers 
the  Words  in  any  Writing  indented  to  be  spoken  by  him  that  can 
best  speak  them,  and  that  should  be  the  Lessor  there.    And,  Sir, 
it  is  frequently  to  be  seen  that  one  Word  shall  enure  as  another. 
'  As  if  a  Lease  be  made  for  Life,  the  Reversion  to  J.  S.  in  Fee,  f  H.  10  Ed.  s.  i. 
this  shall  enure  as  a  Remainder,  as  it  is  held  in  our  Books.    And  P^*  ^  ^*^  FcolT- 
if  one  Word  shall  be  taken  in  the  Sense  of  another,  by  like  Rea-  Bd^^^'^.J^ii^ 
son  it  seems  that  the  Words  spoken  by  one  9ha|l  be  taken  in  Law  Bro.  Paito  «& 
to  be  spoken  by  another,  especially  where  it  is  in  a  Deed  indented.  Fonnedon  S3. 
And  therefore  in  the  Case  here  it  shall  be  a  Reservation  of  a  Rent.  e5^|*:^Ii,  p^ 
And  as  to  what  has  been  said,  viz>  that  it  cannot  be  a  Rent,  be-  Fahfaxeibr.n. 
cause  he  hath  covenanted  and  granted  to  render  and  pay  the  said  ^^f*k^-  T.iH. 
Sum^br  the  Lands,  and  it  is  not  covenanted  nor  granted  to  be  ^HtrJoaT  FlS. 
paid  out  of  the  Lands,  and  no  Rent  may  be  but  what  is  issuing  Scire  Facias  67. 
out  of  Land ;  as  to  this  it  secerns  clearly  tliat  the  Law  shall  take  ^ro*  '^^^^»^  36. 
and  construe  it  to  be  issuing  out  of  the  Land  as  strongly  as  if  it  p^iJLr  %^*19 
had  been  expressed  in  plain  Terms.     For  it  is  to  be  observed  that  H.6.  S7*.  a.  Per 
the  Sum  is  to  be  paid  for  the  Land  as  it  is  expressed,  and  that  is  ^^o^^^^d.  M.  14  H. 
agreed  at  the  Time  of  tlie  Demise  of  the  I^nd.    And  so  the  one,  Jiif*T!  sTJ^a!*" 
viz.  the  Rent,  comes  for  the  other,  viz,  the  Land,  and  at  one  same  i5.a.  JP«rCJbiH«- 
I'ime,  and  by  one  same  Contract,  and  the  one  is  executory  for  the  '^*  I>y-tf.pU 
other.     *  For  if  the  Land  is  recovered  upon  eign  Title  he  shall  be  4^oBf  76.  P«r 
discharged  of  Payment,  because  he  cannot  have  the  Tiling  for  F^ancr.'  1  Rol.  R. 
which  he  is  to  pay  the  Money.     'As  in  the  Case  in  \SEd.  4.  319.  4Ba€.  Abr. 
where  it  is  said,  if  A.  grants  to  B,  all  the  ancient  Pale,  and  in  ?57'.  iJoj*  ^*** 
Return  for  the  same  B.  grants  that  he  would  make  a  new  Pale  to  .^^^  Ante?]  (t) 
tbi^  aiforesaid  A.  tliere  if  B.  cannot  have  the  ancient  Pale  he  shall  aud  the  Books 
be  excused  from  making  the  new  Pale,  because  he  cannot  have  **•*■*  *^'***** 
the  onelliing  for  which  he  is  to  do  the  other.     'And  if  one  '^'J^JvjL?'** 
grants  to  another  an  Annuity  pro  consilio  impetidendo,  if  he  will  ^^  a&mied  &f 
not  give  (])ounsel  the  other  may  detain  the  Annuity,  because  he  IMtUt&m.  T.  9 
cannot  have  ^he  Tiling  for  which  he  granted  the  Annuity.     So  in  l?^*•  *2*  ^'  q*^^ 
the  principal  C^,  if  the  Land  was  recovered  he  should  be  dis-  ditiooGi.  Hob.* 
chaiged  of  Pa^nif^nt.     Wherefore  inasmuch  as  the  one  is  executory  49.  Poph.  198« 
for  the  other,  and  thp  one  comes  in  Return  for  the  other  at  one  S^J^o"  ^^* 
same  Time,  and  by  one  same  Contract,  the  Law  adjudges  that  it  f  x.  9  Ed.  4.  so. 

is  issuing  out  of  the  Laud  as  strongly  as  if  it  had  been  reserved  by  b.  Per  Ckttke. 
**  .  ^     .  o-'  -^  Bro.  Bar.  31. 

Condition  61.  M.  t5Bd.  4. 4.^.  Per  Ck^ke  et  LitileUn,  H.^lEd.3.6.  Bro.  Extingaisbment  S6. 
%  RoL  Abr.  435.  pU  9.  Co.  Lift.  :^04.  a.  Davis  1.  b.  1  Rol.  K.  1S2«.  Hob.  41.  1  BnBt.  167. 
4  teotu  70.    Uardr.  3(K).    Fortesc.  Kcp.  193.    1  i  inch  43.    2  Fiocb  60.    Vjost  141. 456. 
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I' Fits.  Partition    express  Words.     **  And  therefore  in  ^  Ass^  pL  €3.  there  is  this 
l«.    Bro.  Charge  C?ise,  viz.  the  lienor  of  a  Purparty  made  in  the  Chancery  bcti^ecii 

tliree  Coparceners  of  an  Inheritance,  two  of  whom  wei;p  Covert- 
Barons,  was  brought  into  the  King's  Bench,  and  by  ti^e  Record 
it  was  supposed  that  one  Husband  and  his  Wife  had  more  in  Pur- 
party  than  they  ought  to  have,  and  it  was  supposed  by  the  same 
Record  that  the  Husband  and  his  Wife  pro  pradicto  residuo  had 
granted  to  the  other  Parceners  1005.  Rent,  and  by  the  Plprparty 
it  was  not  supposed  that  this  Rent  was  to  be  taken  out  cl*  any 
certain  l^and,  but  that  the  two  Coparceners  had  bound  themadvcs 
an^d  their  Heirs  in  the  said  Rent,  and  diereupon  a  Scire  Facias 
issued  against  the  said  Husband  and  Wife  who  had  the  most  in 
Purparty,  and  they  came  and  demanded  Judgment  of  the  Writ, 
because  this  Suit  was  brought  against  them  as  Ter-tenants,  and 
by  the  Writ  it  was  not  supposed  diat  any  Land  «iras  chflr^ed  wirii 
the  Renti  but  only  the  Person  that  granted  it,  and  his  Heirs,  bat 
yet  the  Writ  was  awarded  good,  and  the  Defendants  piit  to  answer 
over:  For  since  the  Rent  v^'as  granted  for  the  Land,  and  w^s  exe- 
cutory for  the  Land,  the  Law  adjudges  it  to  issue  out  of  the 
Land;  and  so  the  Law  has  Respect  to  the  Ground  of  the  Matter, 
and  to  the  Consideration  upon  which  Things  are  done.  *  For 
upon  Partition  between  Coparceners,  if  the  one  grants  a  Rent 
to  the  other,  this  shall  descend  to  the  Heirs  of  the  Grantee, 
although  it  was  not  granted  to  her  and  her  Heirs,  because  it 
came  to  her  in  respect  of  the  Land  which  should  descend  to  tlie 
Heir.  And  therefore  when  the  Ground  of  a  Thing  appears,  the 
Law  supplies  the  Deficiency  in  the  Words.  So  in  our  Case 
inasmuch  as  the  Cause  of  the  Payment  of  the  Simi  appears  to 
*  be  for  the  Land,  and  it  is  to  be  paid  annually,  it  shall  be  adjudged 
in  Law  a  Hent,  and  to  issue  out  of  the  Land.  And  then  when  it 
is  said  in  the  Indenture,  if  it  shall  happen  the  said  annual  Rent 
or  Farm  be  in  Jrreary  that  then  the  Demise  shall  be  extinct  and 
void,  the  Words  are  proper  enough,  and  shall  make  the  I^ase  to 
cease.  But  admitting  it  is  neither  a  Rent  nor  I'^arm,  but  a  Sum 
in  gross,  yet  the  Lease  shall  be  determined.  For  when  it  is  said, 
if  it  should  happen  the  said  Rent  he  in  Arrear,  and  the  Sum  Is 
recited  certainly,  it  is  of  the  same  Substance  and  Effect  in  Law  as 
if  it  was  said,  if  it  should  happen  the  said  Sum  in  ^ro$s  be  in 
Arrear.  *  And  that  the  Law  is  so  it  is  proved  by  Liftteton  in  bis 
Book  in  the  Chapter '  of  Estates  upon  Condition :  For  there  be 
sa}s,  "  If  a  Man  enfeoffs  anotlicr  ii»  Fee  upon  Condition  that  he 
^*  and  his  Heirs  shall  render  to  a  Stranger  and  his  Heirs  an  annual 
Rent  of  2()4>*.  and  if  he  or  his  Heirs  fail  of  Payment  tliereof, 
lliat  then'  it  shall  be  lawful  for  the  Feoffor  and  his  Heirs  to 
"  elitir,  this  is  a  good  Condition,  and  yet  in  this  Case  although 
^  such  annual  Payment  is  called  in  the  Indenture  an  annual  Rent, 
it  is  not  properly  a  Kent,  for  if  it  was  a  Rent  it  nmst  be  either 
a  Rent-servicp,  or  a  Rcnt-chaige,,  or  a  Rent-seek,  and  it  is  not 
any  of  them.  For  if  the  Stranger  was  seized  thereof,  and  after- 
waids  it  was  denied  him,  he  should  never  have  an  Assize  for  it, 
beaiuse  it  ts  not  issuing  out  of  any  I'enements,  -and-  so  the 
Stranger  has  no  Remedy  if  such  annual  Rent  be  in  Arrear  in 
this  Case^  but  the  ^^eoffor  or  bis  Heirs  niay  enter.    And  yet  if 

the 
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'^  the  Feoffor  or  hi^  Heirs  enter  for  Default  of  Payment,  then 
"  such  Rent  is  gone  for  ever.    And  so  such  Rent  is  hut  as  a  Pain 
*'  Set  upon  the  Tenant  and  his  Heirs,  that  if  he  vfi\\  not  pay  it 
**  according  to  the  Form  of  the  luflenture,  then  they  shall  lose 
**  their  Land  by  £ntry  of  the  Feoffor  or  his  Heirs  for  Default  of 
*'  Payment.'^    These  are  the  Words  of  Littleton  in  his  said  Book, 
which  prove  that  the  calling  a  Sum  in  gross  a  Rent  is  of  tlie  same 
£ffect  as  if  it  had  been  called  a  Sum  in  gross.    So  that  misnam- 
ing Words  in  Indentures  is  no  great  Matter  if  so  be  there  are 
Words  of  Substance  put  for  them,  as  it  is  in  our  Case.    And 
therefore  it  iseems  tiiat  if  it  be  a  Sum  in  gross,  yet  the  calling  it  a 
Rent  and  reciting  the  Sum  in  certun  shall  be  as  available  to  the 
Lessors  here  as  it  should  be  to  the  Feoffor  in  L'Utletoris  Case. 
«  Wherefore  it  seems  clearly,  whether  this  be  a  Rent  or  a  Sum  in 
gross,  that  yet  the  Estate  for  Years  shall  be  determined,  notwith* 
standii^  this  Exception,  if  so  be  the  other  Words  are  effectual  to 
determine  it.    And  as  to  that,  the  Words  seent  to  be  effectual 
enough  to  make  the  Lease  void.     For  it  is  not  requisite  that  the 
Lessor  should  speak  the  Words  M'hich  shall  defeat  die  Estate,  but 
if  it  be  by  Indenture,  and  the  Words  bear  an  Intendment  to  avoid 
or  determine  the  Lease,  it  is  sufKcient.     As  if  the  Words  were, 
proviso  that  the  Lessee  do  such  an  Act,  or  si  contingat  that  be  does 
not  such  an  Act,  that  then,  S^c.  there  the  Words  proviso  or  si  coii- 
iingai  are  not  spoken  by  one  more  than  tlie  other,  but  they  are 
put  indifferently,  and  die  Law  construes  them  in  the  best  Sense, 
and  therefore  the  WcTrds  shall  be  taken  as  a  mutual  Agreement  of 
the  Parties  that  the  Lease  should  be  void,  for  which  Reason  the 
Lessor  may  enter,  inasmuch  as  such  Agreement  was  at  the  Time 
of  the  making  the  Estate.     ^'So  in  WJss.pl.  15.  a  Lease  was  ^Titt.Auite 
made  by  Deed  for  eleven  Years,  and  in  Surety  of  his  Term  the  i6i.    Bro.  Con* 
Lessor  made  him  a  Charter  upon  Condition  that  if  he  was  disturb-  ?/^?*?  J^^'    ^^' 
ed  of  his  Term,  he  should  hold  the  Tenements  in  Fee  for  ever,  g  co.  9i.'b.* 
and  Livery  and  Seizin  was  made  upon  the  one  Charter  and  upon  Ante  34.  (hj. 
the  other,  and  afterwards  the  Lessee  was  disturbed,  and  tliere  it  is  ^**^*^  ^^** 
adjudged  that  he  should  have  the  Fee;  for  the  Charters  were  de- 
livered at  one  same  Time,  and  so  the  Agreement  had  between 
them  at  the  Thne  of  the  first  Estate  made  shall  make  the  Estate 
conditional,  so  that  the  Fee  shall  pass  afterwards.    And  by  the 
tame  Reason  an  Agreement  between  the  Parties  at  the  Time  of  the 
Estate  made  shall  be  sufficient  to'Befeat  the  Estate.     ^And  in  ^^M.  9H.  6.  S5. 
9  H.  6.  a  Man  nukde  a  Lease  absque  impetititme  vasti,  proviso  pi*  6.  Fitz.  Wast. 
quod  iion  prostertteret  domus  voluntariiy  and  the  Lessor  brought  ^^J.^^*^^' 
an  Action  of  Wast  for  Wast  done  in  Houses,  and  die  Lessee  said 
qwid  non  prostravit  domus  volutitarii^  and  Exception  was  taken 
to  it,  and  it  was  said  diat  an  Action  of  Wast  would  not  lie  for 
voluntary  Wast  in  Houses,  for  the  Clause  absque  impetitione  vasti 
abali  be  absolute,  and  upon  the  Proviso  the  Lessor  shall  be  put 
to  bis  Writ  of  Covenant  which  was  denied,  for  that  it  was  all  by 
one  Deed,  and  the  Clause  was  **  conditional,  so  that  he  ought  to  '  Bnt  tee  Cow/rft 
take  the  Clause  in  such  Form  as  it  was  made,  and  yet  there  the  *j'Leon.^8^*ij9. 
Proviso  was  not  spoken  by  the  Lessor  more  than  by  the  Lessee,  3  Leon!  ses! 
but  as  it  is  put  it  shall  be  taken  as  an  Agreement  of  both  Parties.  4  Leon.  71,  rt. 

where  it  i»  taid, 
tkh  Clame  does  not  make  a  Condition. 

So 
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So  in  our  Case,  when  the  Lease  was  made  by  Indentdre  n  tth  the 
said  Clause  contained  in  it,  then  the  Lease  passed  in  such  ('orni, 
and  it  was  Parcel  of  the  Contract,  and  made  with  the  Assent  of 
both  the  Parties,  and  at  one  same  Time,  sd  that  whatever  Way  it 
be  taken,  whether  a  Condition,  or  a  Limitation  of  the  Estate,  or 
t  Grant  on  the  Part  of  the  Lessee,  it  is  such  a  ^fhiiig  as  will  de- 
termine the  Lease  without  Question.  And  as  to  what  has  been 
said,  that  in  Intendment  of  Law  the  said  Clause  shall  be  taken  to 
be  made  after  the  Lease,  and  so,  as  it  were,  at  a  different  Time, 
Sir,  this  cannot  be,  since  the  whole  is  made  by  one  Deed  indented, 
so  that  no  Word  of  it  takes  Effect  before  the  Delivery  of  the 
Deed,  and  the  Deed  is  delivered  all  at  one  Instant,  and  therefore 
all  the  Words  shall  take  Effect  at  one  same  Instant,  and  diere  is 
no  Distinction  of  Time  therein.  And  this  is  proved  by  the  said 
Cases  of  10  jiss,  pi.  15,  and  9  H,  6.  For  in  the  one  it  was  by 
several  Deeds,  but  delivered  at  one  same  Time,  and  in  the  other 
Case  it  was  all  by  one  same  Deed,  and  there  it  is  taken  to  be  in 
Law  at  one  same  Instant  without  any  mesne  Time ;  and  so  in  the 
Case  here.  Wherefore  it  seems  clearly  that  notwithstanding  any 
of  the  Exceptions,  the  Clause  will  determine  the  Lease.  Then 
as  to  the  last  Matter,  viz*  whether  or  no  the  Lease  shall  be  deter- 
mined and  vcfid  before  Entry;  it  seems  that  it  shall,  for  the  Lease 
commenced  by  Contract,  that  is,  by  Words  without  other  Circum* 
stance,  and  was  a  good  Lease  by  the  NVords  before  Entry,  and 
that  which  commences  by  Words  and  without  Entry  may  be  deter- 

•  t  M.  Pw  Brwit-  mined  by  Words  without  Entry.  *  But  if  the  Lease  had  l>een  for 
dition  '^'  *"*  ^f^f  ^''^**  ^^^  Clause  uf  supra  might  not  determine  it  before 
245.  [  ISO  J  Entry,  for  a  Lease  for  •  iJfe  cannot  commence  by  Words  without 
B.  N.C.  f4<i5.  other  CircumstaiKe,  viz.  Livery  and  Seizin,  and  therefore  it  shall 
lA).  i^iti.  211.  .  ^^j  ^  determined  by  such  Clause  tit  supra  without  Entry.  For 
a-  8  Co.  95.  b.  the  Livery  and  Seizm  which  gives  Perfection  to  the  Lstate  and 
10  Co.  48.  b.         Entry  ought  to  l>e'  avoided  by  Entry.     *  But  a  I^ase  for  Years 

1  Ro'l  K^'slso.'      commences  by  Words  >vithout  Entry,  and  may  be  determined  by 

2  Leon.  is4.  '  Words  without  Entry.  And  so  is  the  Diversity.  And  as  to  the 
Hetl.  23.  1  Rol.  Cases  put,  vit,  in  ^  14.^^5.  where  a  Lease  is  made  for  Years  re- 
P^sx  i4«!  ^Vidc  serving  Rent,  or  a  Reentry  for  Default  of  Payment,  if  ihe  Rent 
Contra  H.  21 H.  be  behind,  and  a  Tide  of  Re-entry  given,  and  afterwards  he  in 
7. 12.  a.  Per  Fro-  the  Reversion  distrains  for  it,  that  he  shall  never  enter,  or  if  he 
4  L^oii^m^^^     makes  an  Acquittance  for  it,  that  he  shall  never  enter  after^vards, 

•  Moor  298."  Sir,  these  Cases  are  riot  like  our  Case  here.  For  when  a  Man 
9  Leon.  i:i9.  makes  a  Leas^  rendering  Rent,  and  if  the  Rent  is  behind  that  he 
M^ntli^iis  0)       ^^^^^  enter,  tliere  he  has  expressed  how  the  Lease  shall  be  avoided, 

viz.  by  Entry.     So  that  if  he  will  not  enter,  or  if  he  does  such 

an  Act  as  excludes  him  from  his  Entry,  there  the  Lease  is  good 

e  Same  Divf rsity,  for  ever,  because  it  continues  good  until  an  Entry  be  made.     *  But 

Cor  Lite.  216.  a.    jq  our  Case  the  Wo^ds  are,  that  the  said  Lease  shall  he  utterly 

extinct f  void,  and  of  no  Effect,  which  Words  dissolve  the  Lease 
without  Entry  of  other  Circumstance,  and  then  if  it  be  utterly 
void  k  cannot  be  made  good  by  any  Matter  ex  post  facto ;  and  so 
is  the  Difference  between  the  said  Cases  and  our  own  Case  here. 
And  although  in  the  Case  here  it  goes  beyond  the  said  Words,  and 
aaith  that  it  shall  be  laixful  for  the  President  and  Scholars  again 
f9  ^'9^9  possess,  and  have  the  said  'Tenements,  S^x.  yet  these  do 

not 
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not  take  away  the  Effect  of  the  fint  Words^  but  the  latter  Worda 
are  Surplusage,  for  if  the  Lease  was  detennineil  by  the  first 
Words,  theo  was  it  in  vain  to  put  the  lajtter  Words.  And  as  to 
the  Case  put  in  ^  S2  Ed.  4.  it  is  good  Law,  for  when  the  L^ase  *  Ante  idS.  (<) 
was  ended,  the  Lessee  then  became  Tenant  at  Sufferance  to  tb6 
Lessor,  and  ihe  Lessor  could  not  punish  him  by  Writ  of  Trespass, 
inasmuch  as  his  Arst  Entry  was  with  his  Assent,  and  afterwards  he 
was  Tenant  by  his  Sufferance  and  Assent,  as  the  Law  saith,  and 
tlien  he  cannot  impeach  him  for  a  Thing  whereunto  he  has  first 
assented;  but  in  the  said  Case  the  Lessor  might  there  make  a 
Lease  for  Years  to  another,  and  that  Lease  should  be  good,  fof 
thereby  he  had  determined  his  Will  and  Pleasure.  Wherefore  the 
said  Case  does  nut  prove  any  Thing  against  tlie  second  Lease  here, 
and  so  the  Rejoinder  is  good  notwithstanding  any  of  the  said  Ex- 
ceptions to  the  contrary ;  and  consequently  the  Plaintiff  shall  be 
barred. 

Gawdy,  Serjeant,  to  the  contrary.     It  seems  to  me  that  it  shall  E  cnir^toit  ibt. 
not  be  a  Rent,  because  it  is  not  reserved  by  the  Words  of  the  P*wo^»ff- 
Lessors.     And  it  is  utterly  against  Reason  to  take  the  Words  of 
one  Person  as  the  Words  of  another,  for  the  Law  will  not  make  such 
Construction,  nor  will  it  refer  what  is  spoken  by  one  Man  to  that 
which  is  spoken  by  another,  or  take  them  to  be  of  the  like  Effect* 
'And  therefore  in  35  IL  6.  the  Case  is,  tliat  John  Crake  was  *M.  ssH.  6.  S3. 
seized  of  the  Manor  of  B.  in  Fee,  and  a  Deed  indented  wasinade  piL6r!*'Bjro?^* 
between  the  said  Croke  and  the  Prior  of  B.  as  follows :  Cum 
Johannes  Croke  teneat  de  fiobis,  lU  de  jure  Ecclesia  nostnB  pra^ 
dicta,  manerium  de  B,  per  homagium,  Jidelitatem,  scutagium,  et 
redditum  quatuordecim  librarum  ad  Festum,  ^c.    Noveritis  nos 
Priorem  ei   Cofiventum  ratifkaue  et  confirmasse  dicio  Johanni 
siatum  suum,  S^c.  salvo  semper  nobis  et  successoribus  uostris  nostro 
antiquo  dominio,  simul  cum  reddit,  et  servic.  de  manerio,  Sfc.    In 
cujus  ret,  Sfc.  urn  parti  ejusdetn  indenture  penes  pradictum  Johati* 
nem  remancfUi  pradicti  Prior  et  Conventus  sigUlum  suum  com^  * 
mune  apposueruni,  alteri  vero  parti  penes  pradictos  Priorem  et 
Conventum  remanenti  pradictus  Johannes  sjgillum  suum  apposuii, 
and  the  said  Croke  had  Issue  H.,  who  had  Issue  a  Son  and  a 
Daughter  by  one  Venter,  and  a  Son  by  another  Venter,  and  the 
Daughter  as  Heir  of  the  whole  Blood  to  her  Brother  had  the 
Manor  by  Descent  after  the  Death  of  the  said  Croke,  and  of  H. 
and  of  her  Brother,  and  the  Successor  of  the  Prior  avowed  upon 
her,  and  she  pleaded  hors  de  son  Fee;  and  the  Opinion  of  the 
Court  there  was,  that  she  should  not  be  estopped  by  the  Indenture, 
but  that  she  might  well  have  the  Plea  for  two  Reasons,  one  was, 
because  the  Deed  was  no  Estoppel,  for  that  ^  all  the  Words  in  the  r  9  Co.  ^e.  b. 
Deed  are  the  Words  of  the  Prior  and  Convent,  and  not  the 
Words  of  the  said  John  Croke;  the  other  Reason  was,  for  diat  if 
it  was  an  Estoppel,  <yet  the  Daughter  is  not  Heir  to  it,  but  the  '8  Co.  54.  a. 
youngest  Son.    And  therefore  if  one  Reason  there  was,  because  Y^^'  ^^*   ^ 
ail  the  Words  were  the  Words  of  the  Prior  and  Convent,  and  were       **  ^^'  ** 
so  accounted  in  Law  notwithstanding  it  was  by  Deed  indented, 
from  thence  we  may  see  that  the  Words  of  one  Person  in  an  In- 
denture shall  not  be  taken  as  the  Words  of  another,  nor  sliull  the 
Other  be  estopped  thereby,  notwithstanding  he  is  Party  to  the  same 

Indenture. 
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Indenture.  And  so  &  Jbtiiore  in  onr  Case  the  Lnw  shall  n6tsa^ 
that  'Ihey  ate  the  Words  of  the  Lessors,  ndr  cottstrae  Aem  ti 
amount  to  a  Itesenration  of  Rent^  inasmuch  as  they  may  otherWii^ 
have  a  reasonable  Construction  and  Effect.  And  as  to  what  has 
)ieen  said,  that  the  Lessors  are  Parties  to  the  Words^  and  agreed 
to  them,  it  being  by  Indenture,  Sir,  true  it  i^  that  they  agreed  fo 
have  the  Sum,  but  it  was  not  agreed  to  have  it  as  a  Rent.  So  that 
the  Effect  of  the  Agreement  is  to  have  it,  but  how  they  shall  have 
it,  viz,  as  a  Rent  or  not,  is  not  Part  of  their  Agreement.  Where- 
fore it  seems  to  me  that  since  the  Words  are  spoken  by  the  lessee 
it  noray  not  be  a  Kent,  as  I  have  said  before.  And  also  (as  it  hath 
been  said)  it  may  not  be  a  Rent,  because  it  is  not  issuing  out  of 
any  Land.  And  as  to  what  is  said,  that  by  die  Intent  and  Agree- 
ment of  the  forties  t]ie  Law  shall  adjudge  it  to  be  issnmg  oiit 
of  the  Land,  Sir,  it  cannot  possibly  be  so  taken  without  etpreSs 
«»Fit«.  Scire  Words.  **  And  this  will  be  proved  by  the  Case  of  the  Prior  of 
Ficiafy  St,  Martin  and  the  Prior  of  Bingham  in  2«  Ed.  4.  for  there  the  Case 

is,  that  a  Fine  was  leaned  between  the  Prior  of  Martin  Complain- 
ant, and  the  Prior  of  Bingham  Deforceant,  de  quhique  Marcis  et 
quinqtie'solidis  redditus  cum  pertinentiis  in  S*  et  K.  unde  placitum 
eonventivnis  snmm.  fuit  inter  eos,  and  the  Fine  was,  Hac  ett 
JinaHs  concordia,  &^c.  inter  Priorem  de  Martin  querentem,  et  Priq^ 
rem  de  Bingham  deforc.  de  qidnqne  Marcis,  et  quinque  solidis 
rtdditns  cum  pertinentiis  in  S.  et  K,  unde  placitum  conventionis 
summ.  fuit  inter  eos ;  scilicet,  quod  Prior  de  Bingham  recogttovit 
et  concessit  pro  se  et  successoribus  suis,  quod  ipsi  de  cateto  reddant 
singulis  annis  pradicto  Priori  de  Martin  et  successoribus  suis,  pro 
'  [  *  137  ]       tenemeniisqucc  de  eodem  Prio're  *  tenet,  et  qu(c  tcriementa  W.  de  If. 

de  eodem  Priore  de  Martin  aliquanda  tenuit  in  prctdiclis  villis,  Sfc. 
quinque  m&rcas  et  quinque  solidos  ad  duos  anni  terminos  pro  omnibus 
senitiis,  sectis,  ftr.  Et  pro  hac  conccssione,  i:c.  idem  Prior  de  Martin 
conces^t  pro  se  et  successoribus  suis  quod  ipsi  warrantizabnnt  pradictis 
Priori  de  B,  et  sutcessoribus  suis  pradicta  tenementa  contra  omnes 
Gtntes.  And  afterwards  the  Successor  of  tlie  Prior  of  Martin 
brought  a  Scire  Facias  against  the  Successor  of  the  said  Prior  of 
Bingham,  to  have  Execution  of  the  Arrears  for  14  Years,  and  there 
it  was  said  that  the  Scire  Facias  was  hot  maintainable,  for  the  Fuie 
proves  the  Rent  granted  to  tiie  Predecessor  of  the  Plaintiff  to  be  a 
Rent-service,  or  other  Rent  issuing  out  of  Land,  and  not  an  An- 
Vidc  B.  N.  C.  Utility,  wherefore  inasmuch  as  he  has  acknowledged  it  to  be  exe- 
i  *^*  cnted,  he  ought  to  have  had  an  Assize  or  Distress,  and  not  this  Writ 

which  is  in  Nature  of  a  Wm  of  Annuity ;  but  yet  the  Scire  Facias 
was  adjudged  maintainafofe,  and  that  he  should  have  Execution,  be- 
cause the  Fine  was  levied  of  a  different  Thing  from  the  Original: 
• '  •  For  the  Original,  that  is  to  say,  the  Writ  of  Covenant,  was  of  a 
Rent,  vrhich  shall  be  intended  a  Rent-service,  and  the  Fine  does 
not  sa)  j  pradictum  redditum,  birt  it  was  de  quinque  Marcis  et 
qmnque  solidis,  which  is  of  a  Thing  tliat  was  not  in  esse  before 
the  Fine,  viz.  of  an  Atmuity,  for  the  Prior  of  Bingham  was  Te- 
nant of  the  Land,  ^ho  could  not  grant  the  Seigniory  to  another, 
wherefore  it  is  but  an  Annuity,  and  no  Rent.  And  then,  I  say, 
if  thil  is  there  holden  an  Annuity,  and  not  a  Rent  issuing  out  of 
Jiandj  by  tiie  aailte  Reason  in  our  Case  it  is  a  Sum  in  gross,  and 

not 
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net  a  l^it  issuing  out  of  ibe  Land  ;  for  id  ^t  f%ie  it  w«s  granted 
t»  W  paid  for  the  Ltnd,  and  so  in  our  Case  it  is  granted  to  be 
fMid  lor  ibe  Land,  wbich  Land  is  notfring  more  than  a  Considera- 
tion  in  die  one  Case  and  m  other,  and  is  iiot  tharged  with  the 
Pa3i«neat^  and  ^vei^  Word  in  the  Fine  is  as  strong  the  Word  of 
boCh  <h<  Parties^  as  the  Words  in  an  Indenture  are^  et  ubi  eadem 
49t  rati^,  ilk  idem  jus.    And  therefore  it  is  not  a  Rent  in  tMir 
Case,  but  a  Sum  in  gross,  and  then  die  Grrant  that  die  Lease 
fiiiall  be  void  for  the  Non-Payment  of  the  Rent  and  Farm  is  roid, 
because  there  is  fio  such  Kent  or  Farm.     As  if  a  Man  makes  a 
Lease  of  Land,  upon  Condition  that  if  the  Lessee  does  Wast  in 
the  Houses  upon  the  Land  leased,  that  then  tlie  Lease  shall  be 
void,  wh4ire  in  Fact  there  is  no  House  at  all  on  the  Land  leased, 
this  is  a  void  Condition,  because  it  is  referred  to  a  lliing  which 
is  not  in  being.     And  if  it  was  a  Rent  and  no  Farm,  then  also 
the  Term  should  not  be  void,  for  it  is  in  the  Copttlative,  m.  if 
the  Kent  and  Funn  be  behind,  but  it  is  neither  the  one  nor  the 
other,  for  which  Reason  it  seems  to  me  that  the  Clause  is  not 
sufiicient  to  make  the  Leaee  void.    Further,  it  seems  that  inasmuch 
as  it  is  but  the  Grunt  of  the  other  Party,  the  Lease  shall  not  be 
void  because  it  was  executed.     *  I^t  an  Obligation,  Recognizance,  ^^ji^  pi.  44. 
or  Warranty,  or  sudi  Things  as  are  execiKory  may  be  defeated  by  Per  Wick  etPen* 
a  Defeasance,  but  not  lliings  executed.     And  here  it  is  to  be  ^^'    ^^^^  ^^' 
considered  that  the  Grant  of  Defeazance  came  after  the  Lease,  Defeasance,  ii. 
ibr  if  the  Lessee  first  deliver  his  Part  to  the  Lessor,,  then  is  the  in  jhu.  Perk. 
J>efeazance  void,  for  at  that  Instant  he  was  not  Lessee,  and  there-  y^^-  ««7^'^^' 
fore  we  ought  to  take  it  according  to  Order,  and  as  it  may  stand  ^  Co.'iis  a. 
together,  and  that  is,  that  the  Lessors  first  delivered  their  Part  of  t  Sannd.  48. 
the  Indenture,  whereby  the  Lease  was  executed,  atid  that  aftef-^^**'^''^^^*  P'* 
wards  the  Lessee  delivered  his  Part  of  the  Indenture,  and  so  there  vin.  A5r!*tit.     * 
is  a  mesne  4'ioie,  and  the  Lease  was  first  executed,  and  the  De-  Defeasauce,  D. 
feazancc  came  after,   which   may  not  defeat  Tilings  executed.  P^  ^^* 
^  And  tlierefore  in  43  Ass,  a  Release  of  Right  made  by  the  Dis-  b43  a«8.  pi.  ie» 
seizee  to  the  Tenant  of  the  Land  may  not  be  defeated  by  a  De-  Bro.  Condition, 
feazance  afterwards,  because  the  Right  was*  exhiKt  before,  and  JJf^  «»>>«  120. 
the  Release  executed.     And  so  was  the  Lease  here,  which  mtly  Releases,  59. 
not  be  defeated  by  the  Defeazance  after.     Furdier^  admitting  the  Perk.  $7i8.  Co« 
Defeazance  good,  it  seems  diat  although  the  Words  arc,  that  the  Abr^go'c^^^s.' 
Lease  sJiali  be  utterly  extinct ^  void,  and  of  no  Effect ^  yet  the  Law        '      •    -P  •  • 
will  make  an  Exposition  hereof  in  what  Manner  it  shall  be  void. 
^  As  the  Statute  of  Westminster  9^,  cap.  1.  vrftich  says,  that  if  a  « See  ante,  57.  (•) 
Fine  be  levied,  ipso  jure  sit  nnllus,  yet  the  Law  makes  an  Exposi-  and  the  Books 
tion  thereof,  viz.  that  it  shall  be  void  as  to  binding  the  Right,  biit  i*p%(JIf,g^',5j 
yet  that  it  is  a  Discontinuance.    *  And  so  the  Statute  of  8  /5f.  6.  4  Bac.  AbV.  647. 
cap,  10.  which  makes  Outlawries  void  upon  I?idictments  or  Ap-  d  m.  19  H.  6. 
peals,  if  a  Capias  is  not  awarded  agamst  the  Party  in  the  County  2  a.  Fiu.  Error, 
w  herein  by  die  Indictment  or  Appeal  he  is  expressed  to  be  dweM-  ^^*  ^^^'  ^^-  ^^^* 
ing,  is  expounded  by  the  common  Law,  viz.  that  it  shall  be  void 
by  Writ  of  Error.     So  here  tiie  Words  which  grant  that  the  Lease 
shall  be  void  shall  be  expounded  to  be  void  by  Entry,  and  not 
otherwise.    •  And  if  a  Man  makes  a  Lease  for  Years  of  his  Wife^s  •  S.  P.  1  RoU 
Lpnd,  and  dies,  the  Lease  is  not  void  before  Entry  m»de  by  the  ^^^^^  ^  ^*^* 
^Tife,  for  Possessioa  ouglH  to  be  avoided  hj  Posseaaion,  and  snch     ^*  ^^ 

Possession 
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'  s.  p.  Post  142.   P<Me8sIon  ought  to  be  gained  by  Entry.    '  But  if  my  Father  dies, 

i  b'p^Dwi^'  and  his  Land  descends  to  me,  a  Lease  for  Years  made  by  me  be* 

rwioy.    ^^^^  ^^  Entry  is  good,  because  I  had  Possession  in  Law,  and 

none  had  Possession  in  Deed.     But  if  a  Stranger  abates,  a  Lease 

made  by  me  after  is  void,  for  the  Stronger  had  the  Possession  in 

Deed  before  my  Entry.     So  here  the  Possession  in  Deed  is  m 

the  first  Lessee  untti  Entry  be  made ;  and  then  the  second  Lease 

is  void,  for  he  has  not  pleaded  an  Entiy  in  Deed  made  by  the 

Lessors,  which  shall  not  be  intended  without  it  be^  shewn.    And 

therefore  upon,  the  whole  Matter  it  seems  to  me  that  the  Plain- 

tifF  shall  recover. 

Stuier  Tena,  7     '    And  afterwards  in  Easier  Term,  7  Ed.  6.  Ramsey  argued  again. 

^^  ^'  And  because  his  Aigument  was  much  to  the  same  Effect  with 

his  former  Arguments,  1  have  here  omitted  the  Report  of  it. 
C  crafms  for  the  And  Morgan,  Serjeant,  then  answered  him*  And  he  argued 
Ilefendant.  ^^t  it  was  a  Rent.      For,  he  said,  it  is  not  only  to  be  consi- 

dered, who  speaks  tlie  Woids  of  Reservation  of  the  Rent,  but 
t|ie  chief  Matter  to  be  considered  is  the  Assent  of  the  Parties, 
viz.  the  Lessor  and  the  Lessee.  And  therefore  in  the  common 
Words  of  Reservation,  viz.  tenendo  by  such  a  Rent,  or  solveitdoy 
or  reddendo  such  a  Rent,  altliough  the  Words  are  taken  to 
[  138  J  be  spoken  by  the  Lessors,  yet  they  are  not  sufficient*  to  make 
a  Rent,  without  having  the  Assent  of  tlie  Lessee  theremito. 
'**'  For  the  Lessor    shall  not  have  an  Action  of  Debt  for  Rent 

reserved  by  such  Words,  except  it  be  adjudged  a  Contract  in 
Law,  and  a  Contract  cannot  be  without  an  Assent  between  two  or 
more,  wherefore  the  Assent  of  both  Parties  is  the  Perfection  of 
the  Contract,  and  then  the  Law  saith,  tliat  although  the  Words 
come  out  of  the  Mouth  of  the  one  only,  yet  they  are  the  Words 
of  both  in  Effect  and  Operation  of  Law.  And  by  tlie  same  Rea* 
son  that  the  said  Words,  viz.  reddendo,  sohendo,  and  the  like, 
shall  be  taken  to  come  out  of  the  Mouth  of  the  Lessor,  and  shall 
be  in  Effect  the  Words  of  the  Lessee  and  of  the  Lessor  also,  so 
in  our  Case  the  Words  which  shall  be  taken  to  come  out  of  the 
Mouth  of  the  Lessee  shall  in  Mffect  be  the  Words  of  the  Lessors 
and  the  Lessee.  And  so  inasmuch  as  the  Substance  of  the  Mat- 
ter is,  that  the  Lessors  shall  have  so  much  Money  annually  for  tlie 
Land,  the  Law  will  say  that  the  Words  are  properly  spoken  for 
the  Purpose,  and  that  diey  will  make  it  a  Rent.  And  if  it  was 
not  a  Rent,  but  a  Sum  in  gross,  yet  the  Words  which  call  it  a 
Rent  may  and  shall  be  taken  for  a  Sum  in  gross,  inasmuch  as  it 
is  to  continue,  and  to  be  paid  yearly.  And  further,  the  Covenant 
and  Grant  that  the  Demise  shall  be  void  shall  determine  the  Lease. 
For  it  cannot  enure  to  any  other  Effect,  for  the  Lessors  might  not 
have  an  Action  of  Covenant  upon  this  Covenant  and  Grant,  for 
such  Action  does  not  lie  but  where  the  Thing,  for  which  the  Co- 
venant is  made,  is  to  be  done  at  a  Time  to  come  by  the  Person  of 
some  one.  And  here  the  Covenant  and  Grant  refers  to  a  ITiing 
which  is  not  to  be  done  by  the  Person  of  any  one,  but  to  a  lliing 
which  is  to  be  executed  in  itself.  And  if  the  VV'ords  should  not 
enure  to  a  Determination  of  the  Lease,  they  would  be  utterly 
void,  for  they  cannot  enure  to  any  other  Effect,  and  to  make  them 
^       void  would  be  too  difficult  a  Matter  to  be  proved;  and  therefore 

the 
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die  Lease  was  dissolved  ipso  facto  when  the  Rent  was  in  Arrear. 
And  he  argued  furdier^  *  diat  although  the  Lessors  might  not  have  •  S.  P.  i  Findi, 
an  Action  of  Trespass  before  Entry  here  made  after  the  Kent  was  309,  Sio.  Pwt, 
in  Arrear,  yet  they  might  well  enough  make  a  Lease,  forasmuch  ^^^  ^ 
as  the  first  Lease  was  dissolved  presently  by  the  Rent  being  in  • 

Arreaf,  and  the  first  Lessee  became  Tenant  at  Sufferance,   in 
which  Case  the  Lease  is  good,  and  therefore  the  Plaintiflf  shall  be 
barred.    And  further  he  said,  that  there  was  a  Defect  in  the  Plead- 
ing which  could  not  be  cured,  and  that  is,  the  Plaintiff  hath  tl* 
ledged  the  Trespass  at  Southwark  in  two  Places,  viz.  in  Barm* 
sey^Street,  and  in  HorsingdowttrLane^  and  the  Defendant  saith 
that  the  Place  where,  t^c*   was  one  Garden,  and  thirteen  Mes- 
suages at  Barmsey- Street i  and  as  to  that  justifies,  and  says  no- 
thing as  to  the  other  Place,  for  which  Keason  it  seemM  to  him 
that  the  Defendant's  Bar  was  bad  upon  that  Account,  but  that  the 
Itejoinder  was  good,  as  it  is  said  before,  6^c.    And  afterwards  for  Repleader.  Mklk. 
this  Fault  in  tlie  Pleading  it  was  held  bad,  and  therefore  the  Par-  '^^^  ^  ^^' 
ties*  repleaded.    And  the  Pleading  was  altered  in  several  Points  •  Note,  Here  a 
(as  appears  in  the  new  KoU  thereof  made,  which  is  to  be  seen  in  5''^'*J^^  ^ch 
Mich.  1  Mary  Rot,  158.)  viz.  in  these  Points,  whereas  the  Tres-  i^,  ^een  muiium 
pass  in  die  tirst  Pleading  was  assigned  the  third  Day  of  Jufy  in  rexata  qtuntio,  at 
the  frst  Year  of  the  Reign  of  King  EduHird  6.  and  the  detaining  IJ^P^^g^Br"'^' 
the  Plaintiff  out  of  Possession  milU  the  17th  Day  of  November,  R^^ckdcr,  S9. 
in  tlie  secofid  Year  of  the  Reign   of  King  Edward  6.  now  the  l>y.  lis.  pi.  77. 
Trespass  was  assigned  the  said  third  Day  oi  July,  and  the  de-  ^^n^^S^^^'rs  i 
taining  the  Plaintiff  out  of  Possession  was  allcdged  until  the  second  75.  p|.  {.  Moorj 
Day  of  June  in  the  setcnth  Ye«ir  of  the  same  King.     And  also  867.  pl.ii98. 
the' Defendant  pleaded  the  Pica  in  Bar  to  botli  the  Places  as-  75%o%BthS"* 
signed,  and  justified   in  both   Places ;   and  whereas  in  the  first  37)  ^^o.  fc.  31 8. 
Pleading  the  Defendant  in  the  Rejoinder  had  shewn  that  the  Cause  pi.  4.  Latch,  U7- 
why  tlic  Lease  became  void  was  for  the  Kent  in  Arrear  at  one  4^^Ij^*?i'^t***l!* 
Day,  viz.  at  the  Feast  of  St.  Michael  the  Archangel,  in  the  37th  ^ud  oilier  Antlio* 
Year  of  die  Reign  of  King  Henry  S.  and  by  the  Space  of  six  ritics  »ee  cited 
Weeks  thence  next  following,  now  in  the  new  Pleading  he  shewed  5!u^?1''*k'"' 
tliut  the  Kent  was  behind  at  two  Days,  that  is  to  say,  £}S:\  Is: 8 J.  pleader,  A.  pi.  it. 
was  in  Arrear  at  the  Feast  of  the  Anmuiciation  of  our  Lady  Anno 
06  //.  8.  and  by  the  Space  of  two  Months  next  following  the  same 
Feast,  and  other  <£l8: 1  U:8(/.  was  in  Arrear  at  the  said  Feast  of 
St.  Michael  in  the  said  d7th  Year  of  King  Henry  8.  and  by  the 
Space  of  six  Weeka  next  followhig  tlie  same  Feast,  by  which 
Means  the  Lease  became  void  :  And  whereas  in  the  first  Record 
tlie  Matter  of  die  Kent  being  in  Arrear  was  alledgcd  by  the  Words 
(for  that)  viz.  for  that  the  Rent  teas  in  Arrear,  the  Lease  became 
void,  now  in  Uie  new  Record  it  was' pleaded  that  the  Kent  was  in 
Arrear,  and  so  it  was  alledgcd  in  Fact  to  be  in  Arrear  ut  supra. 
And  the  new  Record  varies  from  the  old  one  in  few  or  none  other 
material  Points  except  tiiese. 

And  afterwards  in  Trinity  Term,  I  Mary,  Robert  Brook,  Ser-  ^»'|»'  ^*f'^t 
jeanty  Recorder  of  London,  recited  the  Case,  as  it  was  in  the  new  \if^f^  for  tlie 
Record,  and  as  it  is  shewn  above,  and  said,  it  seems  to  me  that  piainUtf*. 
tlie  Plaintifi'  shall  recover.     Four  Questions  arise  upon  the  Re- 
JojiKier  ',  first,  whether  there  is  a  Condition  here  or  not :  secondly, 
Mhcthet  there   is  a  Kent  or  not,    thirdly,  if  there  is.neitlier  a 

Condition 
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Condilioa  nor  Renit^  ivbttber  the  CoTenant  witt  make  tbe  LfeM# 

¥oid  MTithottt  Uolry  or  not;  foiurthly,  wbethev  or  no  the  RejcMnder 

te  doahh.    And  itt  to  the  first  Point,  dicre  i»  not  any  Ouktitioi^ 

^ Palm. 4M. SOS.   beret  ^for  no  Coiditioa  can  be  made  but  by  hun  that  parte  with 

^UX^^  ^^  ^^  ^^^^^^'  and  by  his  Wordf.    And  here  if  there  should  be  » 

Condition^  it  would  be  made  by  him  that  taket  the  Estate,  and 
l^'his  WcHds^  which  ie  contrary  to  the  Nature  of  a  Condkioo. 
AJaid  besides  the  Words  here  are  net  conditionaly  nor  equivalent  to* 
Wosda  conditional^  fiDr  conditional  Words  are  restrictive^  as  iiai 
'     quod.  Of  if  the  Leue§  do  $uch  an  Act^  or  <i  ccmtingaif  or  prook» 
temper,  tfiese  are  conditional  Words,  and  restrain  or  compel  the 
PeiBon  te  do  or  not  to  do  sucb  Thing,  on  Pain  of  Forfeiture  of 
the  Estate  or  Thin^  given.    And  }jet  proviso  semper  does  not  aU 
« T.  S7  H.  s.  14^    Ivm  make  a  QondiUon,  as  in  Dockray*^  Case  inr  ^  27  H.-  8.  where 
15.  Bro.  Condi-    ^  Leasn  was  made  by  the  Prior  of  iSt.  JohfC%X<o  Dockray  by  In- 
^^*'  denture,  in  which  it  was  contained,  proviso  tliat  if  tlie  Prior  or  any 

[  *  1^  }  of  his  Efarethren  "*  will  inhabit  thereupon,  that  then  the  said  Dockrajft 
and  his  Assigns  bound  themselves  by  die  same  Indenture  upon  one 
Year's  Warmng  to  remove  and  give  Place  to  the  said  Prior,  there 
the  Case  is  not  adjudged,  but  as  I  take  it,  it  is  not  a  Condition,  fbr 
tlie  Words  after  the  proviso  are  not  proper  \o  make  a  Coiiditioni 
for  they  don't  force  the  Party  to  do  or  not  to  do  any  Thing,  but 
the  Lessee  without  compulsatory  Words  of  the  Lessor  covenants 
and  grants  that  he  will  remove.  So  in  our  Case,  neither  in  the 
Premisses  of  the  Clause,  nor  in  th^  Words  following  are  there 
«  any  Words  conditional,  or  equivalent  to  such,  but  simply  a  Grant 

or  Covenant  made  by  the  Lessee,  which  does  not  contain  any 
Condition  of  the  Lessors;  for  which  Reason  it  seems  to  me  that 
the  Words  are  not  conditional,  nor  sufficient  to  determine  the 
Lease.  Further,  admitting  the  Words  to  be  conditional,  vet  they 
are  referred  to  a  Determination  of  tlie  Lease  for  Uent  in  Arrear, 
where  there  is  no  such  Rent.  For  in  the  same  Manner  as  a  Con- 
dition ought  to  he  made  by  the  Words  of  the  Lessor,  so  ought 
Rent  to  be  reserved  by  Words  of  the  Lessor,  or  be  granted  out 
of  the  Land  by  the  other  Party ;  and  here  there  is  no  Rent  re- 
served by  the  Lessor,  for  tlie  Words  of  Reservation  are,  reddendo, 
solvendOf  or  tlie  like,  but  here  there  is  not  any  such  Word,  or 
Words  of  the  like  Se^ise,  but  only  a  Covenant  and  Grant  to  pay 
such  a  Sum,  and  he  docs  not  cliarge  the  Land  with  it,  for  which 
Reason  there  cannot  be  a  Rent  reserved,  nor  a  Rent  granted,  be« 
cause  it  is  not  granted  out  of  the  Land,  and  no  Rent  may  be  btit 
•  Bro.  Assixe  ir>o.  what  is  granted  out  of  Land.     *  And  therefore  the  Case  in  10  Jss, 

Ed"s*i8^  u!  P^'  ^*  "^*y  ^  ^^^^^  agreed,  wiiich  is,  tliat  in  an  Assize  of  Rent  a 
Fitz.  Assize  157!  Specialty  was;  shewn  forth,  which  proved  that  the  Rent  was  not 
Bro.  4«d.  26  Ass.  granted  to  be  taken  of  the  Tenements,  but  certain  Tenements 
B  cf^Rentu*'''  ^^^^  bound  to  Distress,  and  out  of  these  Tenements  was  the 
:}A>s.pl.  7.  i'ltz.  .Rent  issuing,  as  it  was  there  adjudged;  and  I  will  readily  agree 
Assize  184.  Bro.  that  it  is  a  Rent,  because  the  Party  may  distrain  in  Land  for  it, 
p'  Per^^^H*  ®"^  ^^  ^^^  LADd  is  cliarged.  But  here  00  Land  is  charged  with  it, 
H.4. 19.  kK  P.  9  ^^d  therefore  it  cannot  be  a  Rent,  and  then  the  Covenant  and 
}\.6, 9.  a.  Per       Grant  tliat  if  the  Rent  be  in  Arrear  tlie  Lease  shall  be  extinct,  it 

C'anrf.  Fitz.(Jnint 

6.    Bro.  Rent  1.  •  M.  91  H.  6. 11.  b.  Per  Markham,    Pyer  22.  pi.  141.    3  Kol.  Abr.  424.  pi.  5. 

t  Co.  24.  a.    Co.  I.itt*  147.  %    Litt  $  221. 

Utterly 
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utterly  wd,  for  it  ia  referred  to  a  Thing  where  there  ia  voM 
such,  and  it,  i&  as  if  the  l^essee  had  granted  thai  if  his  UoaiBge 
sjiould  be  in  Arrear  to  the  Leav>r  \xy  die  Space  of  a  Moaih,  thia 
l4easc  should  be  void,  which  Ciau^  had  been  of  no  Effect^  he^ 
cau^e  the  Lessee  shall  not  do  Homage  to  the  Lessoci  and  there^ 
fore  the  Clause  had  been  void ;  aivl  «o  shaQ  i(t  be  ia  our  Caaa«. 
]3ut  admitUn^  it  to  be  a  Rent  and  a  Condition,  yet  the  Leaaa 
cQutiaiies  unm  Ei^try  is  made.    For  \vbett  a  Maa  has  an  Eatata^i 
or  is  ip  Possession,  be  shall  be  said  iu  Lavr'  to  have  tlie  Bstaten 
or  to  be  in  Possession  until  another  bus  taken  the  Estate  oc  Pofr* 
^essioa  fcom  him.    And  such  Estate  or  PospessioQ  ought  tn  h« 
Isk^  away  ^y  Entry.    As  if  a  Man  prake^  a  Fec^Ebaent  m  fee, 
and  the  Feofi^e  at  the  same  Time  makes  a.  Defeasance,,  which  ia 
^teinvards  performed,  yet  the  FeoiSee  remains  Tenant*  in  Fee- 
simple  until  Entry  is  made  upon  him;  and  so  shall  it.be  of  a 
particular  Estate  in  Tail,  for  Life,  or  for  Years,  for  the  Cases 
are  ail  one,  and  are  founded  upon  the  same  Reason.    ^  And  there-  ^  H.  is  Ed.4ii  95. 
fore  in,  18  Ed,  4.  where  a  Formedon  was  brought  against  Tenant  P^-  !«•  Bro.  Brief 
pur  auter  xie^  and  pending  the  Writ  cestutf  qu9  vie  died,  and  the  ^^•^^•3^- 
Tenant  continued  m  Possessions  and  he  in  the  Keversion  prayed 
to  be  received,  yet  there  the  better  Opinion  is,  that  tlie  Writ  is 
not  abated  until  the  Lessor  hath  entered,  nor  is  the  Interest  of 
the  Tenant  pur  auter  vie  determined  by  the  Death  of  cestuy.que 
vie;  which  proves  that  until  Entry  is  made '^  neitlier  the  Estate  ^  Vicle Co. Litt. 
nor  the  Possession  is  taken  away.     **And  \\\W heeler* b  Case  in  ^^' ^* 
14  //.  8|.  in  second  Deliverance,  where  Wheeler  Lessee  for  Years  ^^  ^*^  ^•^' 
granted  bis  Estate  to  the  Plaintiff,  upon.  Condition  that  he  could  or.  But  iV«^e  tiuS 
obtain  the  Favour  ami  good  will  of  the  first  Lessor,  and  tlie  first  thU  Dwagree- 
Lessor  afterwards  told  tlie  Defendant  that  he  would  rather  cast  Jkl"pil!*Vff:V^ 
away  the  Tiles  of  tfie  House  than  that  the  Defendant  should  have  self^aBd  thstu*"* 
the  Lease,  there  it  is  held,  that  upon  this  Disagreement  die  In-  not  a  saflicieiit 
terest  of  tlie  Plaintiff  was  not  void,  for  it  appears  there  tiiat  Uie  P**!fffi!?{^ 
Plaintiff  granted  it  to  the  Defendant,  and  the  Grant  to  the  De»  ^rced  wlico  t'bt' 
fcndant  was  there  holden  void,  because  the  first  Estate  was  not  Plaintiff  cane  tw 


.  but 
proves  that  the  Gmat  w 

tlie  Possession  and  Interest  remains  in  him  until  an  Entry  is  made,  ''*^^^^'^fe*  '"^ 
for  if  he  had  no  Estate  in  the  Land  but  at  Will  or  at  Sufferance,  so  tbat^tiiis  (^se 
then  the  Writ  would  not  lie  against  him*     Which  Cases  argue  rested.upAB  anu- 
strongly  that  in  our  Case  although  the  Covenant  and  Grant  had  ^*'  Hoiet. 
been  sufficient  to  give  Title  of  Re-entry  to  the  Lessors,  yet  until  LUt*57*b^  ^^ 
Entry  in  Deed  is  made  the  Term  is  not  avoided  or  determined, 
and  consequently  the  second  Lease  made  during,  the  first  Lease  is 
void.     Further,  as  to  the  Form  of  the  Pleading,  it  sccins  that 
the  Rejoinder  is  double,  for  in  the  Rejoinder  it  is  shewn  that  the 
Kent  was  in  Arrear  at  two  Days,  viz.  at  tlie  Feast  of  the  Awmii" 
ciation  of  our  Lady,  and  at  the  Feast  of  St.  Michael ^  and  it  would    * 
Jiave  been  sufficient  to  have  shewn  that  it  was  in -Arrear  at  one  of 
the  Days  only,  for  that  avoids  the  Lease  as  well  as  if  it  was  in 
Arrear  at  two  Days,  and  then  the  shewing  it  to-be  in  Arrear  at 
two  Days'makes  it  double,  for  each  of  the  Days  is  issuable ;  Ua 
if  we  should  'say  that  it  was  not  in  Arrear  at  the  Feast  of  St. 

Michael, 
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Michael,  then  he  may  demand  Judgment,  because  we  don^t  anstrer 
to  the  Rent  in  Arrear  at  the  Fenst  of  the  'AtifntnciaHoh,  for  that 
makes  the  Term  void,  and  if  we  should  answer  to  tdth^fikuSxe 
^  should  j<rin  two  Issues,  one  of  which  might  be  feiind  for  tas«  'fthd 

the  othier  against  us,  in  which  Case  the  Court  wodM  be  greatly 
inveigled  and  at  a  Loss  what  to  do ;  wherefore  since'  he  has  offeiv4 , 
'  M.  19  Ed.  4. 4.  us  two '  Issues,  one  whereof  had  been  sufficient,  tte  Rejoinder  in 
Pi- J«^''^CWba^  this  Point  is  double.  « As  in  3  H:  6-  where  in  a  Writ  of  WW 
3  FinS  S93.  brought  by  the  Lord,  a  Feofiment  of  the  Ancestor  of  the  Infiuit 
f  H.5H.6.3f.p1.  was  pleaded  in  Bar,  and  the  Lord  (being  Plaintiff)  averred  itW 
?;  Fits.  Doable  be  upon  Condition  that  whereas  the  Wife  of  ^t  Tepant  vrlis  et* 
Vi^Abr.tiiL  '  ^'^^  if  she  was  delivered  of  an  Issue  Male,  that  then  h^  ahblild 
Double  PLea  A.  enfeoff  him,  and  afterwards  she  was  delivered  of  an  Issue  Mjale,. 
pLiso.  ^le  Wardship  of  whom  is  now  demanded;  and  bv  the  OptnW' 

of  the  whole  Court  the  Plea  was  double,  for  the  Feoffini^f  um)|[ 

Coaditionr  was  Collusion  apparent,  and  was  one  Matter/ Md'nHB 

r  ^1401        Averment  *  of  the  Collusion  was  another  Matter,  and  tKiti  iUti' 

shewing  of  both  (both  being  effectual  and  answerabK)  mkkes  We 

*M.20H.  6,7*     Plea  double.     *So  in  20 /f.  (i.  in  Avowry,  thcAvow*int  alledj^eii 

Fitz.  Avowry  |i.  Q|,g  g^in  of  the  Services  in  his  Grandfather,  and  another' Sieiaii , 

i4.^Vin.  Abr.  tic.  i^^  himself,  and  that  is  there  clearly  held  to  be  double,  because 

DonblePleaA.     each  of  them  is  traversable,  and  one  only  would  have  beeri'suBi**' 

f  K^  H  6  sr     ^"^'    *  ^^  ™  ^^  ^'  ^'  ^  ^'*"  alledged  two  continual  flJIaims'to 

pL  5.  Fitz.  Conl    avoid  a  Descent;  viz.  that  his  Predecessor  and  himself  made  cbii« 

tiDual  Claims.       tinual  Claim,  and  that  is  there  held  to  be  double,  because  his  o^knn 

Bro.  Double  Plea  continual  Claim  wonid  have  been  sufficient  to  avoid  the  Descent,. 

jj!  a.  Per  UtiU^    *f  ^®  dying  seized  was  in  lifs  own  lime,  and  then  the  other  was 

fail.  Bro.  Ibid,      unnecessaiy.     ^So  if  ono.  will  plead  in  Bar  two  Descents  ill  Fee, 

^'  vt'^iii'A^    ^^  makes  the  Plea  double,  causa  qua  stipra:  But  to  alledge  two 

Viaf  Abr.  tit'.     *  Descents  in  Tail  does  not  make  the  Plea  double,  for  one  Answer^ 

Doable  Pica  A.     viz.  ne  dona  pas^  makes  an  End  of  the  x^bole ;  so  that  the  Descents 

pi.  W. 75.110.      iiigre  31-^  „Qt  the  most '^  substantial  Part  of  the  Matter,  but  the 

1«T9  Ed! 4.Tpr.  Gift,  and  in  shewing  of  the  Gift  he  must  shew  how  it  came  to 

i«.  Per  Varmr  et  the  last  Issue,  ^  and  forasmuch  as  he  is  necessarily  coinpclled  to 

Brian.  Doc.  Pla.  j^  ^jmj^  it  ig  not  double.     '  And  so  in  Debt  against  an  Executor, 

i^Kinch  303  394*  ^^  plead  fully  admhmtered ,  and  so  rwthing  in  his  Hands,  does 

•>  M.  S3  H.  6.  33.  not  make  the  Plea  double  altliough  they  are  t\vo  Things,  for  the 

Bto.  Double  Plea  qu^  jg  pursuant  to  the  other,  and  the  last  is  but  a  Conclusion  from 

•  Doc.  Pla.  136.    ^^^  ^"^'  *"^  ^"^  Answer,  viz.  Assets  in  his  Hands,  makes  au  Eud 

Post  194. 0)         ^f  ^'^^  whole,  and  forasnuicli  us  tlie  Law  compels  him  to  take  that 

f  M.  3  H.  6. 4.  b.    Conclusion,  it  shall  not  be  double.     But  here  he  is  not  compelled 

^9^'hn!g!^  K  ^^^  *'^®^^  *^'  *'*®  '^^"^  ^^''^'  ^^^^^^  ^^  ^^^^  t)a)s,  but  the  same 

1  H.  7. 15.  a.  Per  Advantage  is  given  for  tlie  Rent  behind  at  one  Day  as  for  the  Rent 

Jay,  M.18H.  8.  behind  at  both  Days,  and  then  the  she\ving  tliat  the  Keitt  was 

P  *^Ki««i«tir  *'  behind  at  two  Days  makes  the  Plea  double,  inasmuch  as  each  of 

Doc.  Plft.  1.^6.  them  is  answerable,  as  it  is  said  t>efore.     For  which  Uea:>on^it. 

1  Finch  18«.  9  seems  to  me  that  the  Plaintiff  shall  recover. 

Kinch394.   Vin.  -       *  • 

Abr.  tit.  Doablt!  Plea  A.  pi.  45. 

E  contrafoT  iht  Catluie^  Serjeant.    It  seems  to  me  to  the  contrary.     And  first;  . 

Dd'ciidaut.  ^^  J  ^^^g  jj  jj,  qu,.  Case,  there  is  a  good  Reservation  of  a  RenL. 

For  although  tliere  are  not  here  the  usual  Words  of  Reservation, 
rS.P.Pnph.iBs.  yet  there  are  Words  equivalent  in  Law  thereunto.  <For  in  oi^r 
Z^t€b,  s7«,srs.     jLa^  jf  any  Persons  are  agreed  upon  a  Thing,  aqd  Words  are  ex* 

press^fi 
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pested  or  wiittai  to  HMike  the  Agfggmemy  aItiHni|b  thej  are  not 
apt  and  iMnl  Wofdii  j^et  if  ihay  hmwe  Substance  tn  tbem  tending 
to  the  Rdirrf  proposed,  the  Law  wiH  take  tbem  to  be  of  the  same 
Effect  ae  etoal  Words;  for  tbe  Law  always  regards  the  Intention 
of  die  Partiei^  and  will  apply  the  Words  to  that  whioh  m  coomion 
PirBsNimptkNi  n^y  be  taken  to  be  their  Intent.  And  sttch  Laws 
areiery  commendable.  For  if  tbe  Low  shoold  be  so  orecise  as 
always  to  insist  upon  a  peculiar  Form  and  Order  of  Words  in 
Its,  and  would  not  regard  the  Intention  of  the  Parties 

it  was  esipressed  in  other  Words  of  Substance,  bat  wonld 
rather  apply  die  Intention  of  the  Parties  to  tbe  Order  and  Form 
of  Worrisy  than  the  Words  to  the  Intention  of  the  Partiett,  siieh 
Law  would  be  more  ftdl  of  Form  than  of  Substance.     But  our 
Law,  which  is  the  most  reasonable  Law  upon  Eardi,  regards  the 
Efleet  and  Substance  of  Words  moi^  than  the  Form  of  them, 
aad  takes  tbe  Substance  of  Words  to  imply  tbe  Form  tfaeitef, 
imtber  than  that  the  Intent  of  the  Parties  should  be  Toid.    And 
the  Law  takes  Words  of  Substance  that  are  rarely  used  to  be 
efttisidmit  to  Words  of  Sub^^taace  that  are  usual.    ^  And  there-  ^  See  ante  59,  (^) 
fere  if  Tenant  for  Life  and  his  Lessor  make  a  Feoflfment  in  Fee  J'^^^^^t^^^'cro; 
1^  Deed,  this  is  the  Feoffment  of  die  Tenant  for  life,  and  the  £^^.^*  2  Bac. 
Coofimatioa  of  the  Lessor^  although  there  is  no  Word  of  Con*  Abr.  S8S.  66U 
fiimation  in  die  Deed,  aiid  this  is  wrought  by  the  reasonable 
CoostructioM  of  the  Law  which  inclines  the  Words  to  the  Intention 
of  tbe  Parties,  as  it  may  best  stand  with  Reason.    Wherefore  the 
Words  having  Substance  in  them  shall  be  there  taken  to  enure 
as  a  Confirmation  of  the  f ^essor.    And  so  if  Tenant  for  Years 
aad  tbe  Lessor  make  a  Feoffment  in  Fee,  this  shall  be  takai  for 
the  Livery  and  Feoffment  of  tbe  Lessor,  and  the  Surrender  of  die 
Lessee,  and  yet  there  is  no  Word  of  a  Surrender,  but  it  shall  be 
so  taken  in  Jud^rment  of  Law  for  the  Reason  above  given.    ^  So  i  Co.  Litt.  197.  a. 
if  two  T«»nts  in  common  grant  a  Rent>charge  of  fiOf.  to  a  Man  5  C0.7.  b.  10  Co. 
out  of  their  Land,  this  shall  enure  as  several  Grants  of  90s.  viz,  JIJJ*  ^'aoiS^sI 
as  a  Grant  of  00s.  by  each  of  them,  so  that  the  Grantee  shall  Latch  99.  S65.* 
have  40s.  and  yet  the  Words  of  the  Grant  were  joint  and  not  *'*^*"*'**^^V?-^  . 
seteral,  bnt  because  tlie  Rent  issues  out  of  their  &Ute  which  is  ^i>ch46.sFuicli 
several,  it  shall  enure  accordingly  cautd  qua  syprm.    So  that  al* 
ways  where  there  are  Words  of  Substance,  the  Law  appoints 
bow  they  shall  enure.    ^  And  in  9  H.  6.  it  is  held,  that  if  a  Com-  ^  M.  9  H.  6. 55. 
moBsr  BMkes  a  Deed  to  die  Tenant  of  the  Land,  by  which  he  P^^-  ^p'^'us 
mroiiiitei  his  Common  to  him,  this  shall  enure  as  a  Release  of  ^™**^^   ^ 
tbe  Common,  and  so  there  is  a  Release  without  Words  of  Kelease, 
bnt  because  die  Words  are  equivalent  in  Substance  to  Words  of 
Ralsase,  therefore  tbe  Law  takes  them  as  a  Release.    And  so  in 
oar  Case  hcre^  diere  are  Words  of  Substance  of  Reservation  of  a 
Rent;  far  the  Land  is  leased  by  Indenture,  and  at  the  same  Time 

by  the  same  Indenture  the  Lessee  covenants  and  grants  to 
1  pay  for  the  Tenements  such  a  Sum,  which  Words  have 
the  Kftct  aiid  Substance  of  a  Reservation  of  Rent  For  what  is 
the  B&ct  of  a  Reservation  of  Rent  upon  a  Term  of  Yearsf  As 
I  apprehend  it  is  nothing  nnore  than  an  Agreement  between  the 
Lessor  and  the  Lessee  that  the  Lessor  shall  have  an  annual  Sum 
for  the  Landi  and  that  the  Lessee  shall  pay  it  during  tbe  Term  for 

T  tbe 
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dit  LaB4.    And  ibtt  is  dia  Effeet  mi  SubdiBc^  ef  ••  SUpervafioi^ 

and  ako  die  Intent  of  ihe  Parties,  and  tbeiie  i»iiD  pdter  £fltct  ec 

^b«taiiee  id  the  iieservation ;  and  then  if  that  be  the  SobflMice 

of  the  Matter,  what  Differenoe  is  there  when  the  I^easor  eahb»  ^  I 

l^UI  havf  9pf»  yearly  for  the  Land,''  and  the  Leasee  egreet  to  .k, 

end  when  ti|e  Lessee  says,  <<  I  will  give  ^ou  £Q»i  yitarly  ior  the 

Lan^"  end  the  Lessor  agrees  to  iti  Certainly  there  ia  no  Jdiffer* 

laice  at  ^^\,    For  in  Contracts  it  is  not  material  wbick  of  dur  Pa>> 

ties  sped^s  ^  Words,  if  th^  other  agrees  to  thenr,  for  the  Agrctr 

[  *  141  ]       Blent  of  die  Minds  of  die  Partiesisthe  only  lliinglhe^Law 

^  Contiaets,  and  snch  Words  as  express  the  Assent  of  the 

•T.21H.6.  51.    and  ha?e  Substarice  ia  them,  are  sufiicient     *And  theiefaio  in 

Fitz.  ^*  ^^7*      ^lH.6.  a  >l4a  was  bound  in  an  Obligation,  whicih  yvm  eodoiicd 

5%^\  Leon.  246.   ^^^  ^  Obligee  vult  €t  conccdii  quod  si- iVi^ra  obl^aiu94Mm$  m^ 

ftrUuHghUn^j,    bUrio,  crdinatiom,    et  judido  A.  ei  B.  that  then  the  ObUgiilion 

should  be  void,  and  tbeise  Exception  was  taken  lo  the  GoBdhaon, 
because  the  Words  are  the  Words  of  the  Obligee  and  i«al.  of 
the  Obligor,  but  it  is  there  held  by  the  better  Opiiiinii  to  be 
a  good  Condition,  for  there  is  the  Substance  of  a  Coadlilio% 
and  the  Litent  of  the  Parties  appears;  and  yet  tKe'Wofda  theif 
^It^  not  the  usual  Words  of  Conditions,  for  the  Words  efiCoa& 
t^pna  are  the  Words  of  the  Obligor.  From  whenoe  it-ftppeKi 
that  Words  sppken  by  one  shall  emire  as  if  spoken  by^anolkMt 
k  See  Ante  134.  and  that  one  Sort  of  Expression  slioll  enure  f^r  another.  ^iSo  s 
tfirc  citeS.^^      Grant  of  an  Annuity  to  one  pro  consilio  impefidendo  ia*  a^Grsnt 

conditional,  for  if  die  Grantee  will  not  give  Counsel  the  Anmiily 
shall  cease;  and  although  tliere  is  not  any  Word  of  CooditioB  ia 
that  Case,  yet  it  is  all  one  as  if  die  Grant  of  the  Anouity  had  bcsa 
cT.  9  Ed.  4. 19.  upon  Condition  that  he  should  give  him  Counsel.*  ^  So  ia  tfceCsic 
33.  a.  Fitz.  Assize  in  9  £^«  4.  where  there  was  a  Debate  about  Tithes  between  s 
t^^il'cd^Litt.  ^^^^  ^^  anotlier,  and  a  Composition  was  made  between  them 
SM.  a.'i  RoL  R.  that  the  Prior  should  have  the  Tithes  without  Cliallenge  or  Coa- 
ituSedOnUrm  tradiction  of  tlie  other,  and  the  Prior  granted  to  the  other  40s. 
Hob.^  P^  ^     yearly,  and  there  by  the  better  Opinion  this  Grant  shall  eiiuie 

conditionally,  so  that  if  the  other  disturb  the  Prior  in  taking  the 
Tithes,  the  40s.  shall  cease  for  the  Reason  1  have  shewn  heiisreb 
And  as  in  tlie  Cases  recited  Words  of  Covenant  or  Grant  shall 

a  •  

enure  as  Words  of  Condition,  so  in  our  Case  Words  of  Covenaut 
and  Grant-may  enure  as  a  Reservation,  and  especially  as  tbey^are 

*  P.  ti  H.  6. 47.  made  at  one  same  Time^  and  by  Deed  indented*  **  And  ia-onc 
Bro.  ^J*'.^*  Book  it  is  said,  if  a  Man  makes  a,  Lease  for  Years  by  Oeed^  «nd 
Vide  u!  4  Ed,  4.  by  the  same  Deed  covenants  that  the  Lessee  shall  not  be  ioBi- 
35,36.  peached  of  Wast^  this  Word  (Covenant)  made  at  the  same  Time 

amounts  to  as  much  as  if  be  liad  said,  habendum  for  Y^ars  witbont 

•  H.  17  Ed.  %  9,  Impeaciunent  of  Wast.  ^  And  it  seems  by  the  Book  of  IjlxB/^^ 
Avow'ry^95  ^'^    ^^^  ^^  a  Guardian  by  Deed  indented  assigns  to  a  W<)fiian-lhal'4S 

'  dowaUe,  and  to  her  second  ilusbaiid  Land  of  greater  Value  Ibin 

tuf^  power  amounts  to,  and  if  the  Deed  recites  tlie.  same^  aad  ia 
respect  thereof  the  liusband  and  Wife  by  the  same  Deedgin|it>aa 
annual  Sum  to  tlie  Value  of  tlie  Overplus  to  the. Guardian. with 
Cla^^e  of  Distress,  there  the  Wife  after  the  Death  of  the  Hus- 
band shall  be  bound  by  it,  because  the  Grant  to  pay  the  Rant  for 

ttj^e.QvqrpluB  ofi  tjb;^  JUtpdy  being  made  at  the. same.  Time  that  the 

]>ower 
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Dower  is  assigned^  shaflbe  agood  Reservation  of  Rent,  for  otha^- 
wisciIk  Wife  fiheuld  not  be  bouad  by  it  after  the  Death  of  her 
Hoabatici.  So  by  like  Reason  in  our  Case  the  Covenant  and  Grant 
to^pay  the  SiiAi  yearly,  being  made  at  the  Time  of  the  Lease* 
ahaH  be  a  Reservation  of  Kent  But  in  the  said  Case  of  11  Ed^9. 
before  alledged,  the  Deed  was  tliat  the  Guardian  assigned  the  said 
Land  to  die  said  Husband  and  Wife  ^  tlie  reasonable  JDow^r  of 
the  Wife,  and  did  not  make  Mention  that  tlie  Land  was  of  greater 
Vdtie  than  the  Dower,  and  for  this  Reason  it  is  there  adjudged 
diatthe  said  Grant  shall  not  bind  the  Wife,  because  the  Grant  is 
a'  eoUoteral  lliing  not  granted  upon  any  Con^ideratiot^  for  the 
Dead  expressed  that  the  Land  was  assigned  as  the  reasonable 
Ck>wer,  and  therefore  die  Grant  is  there  collateral,  and  so  HJicmtd 
it  be  in  our  Case  if  the  Sum  was  to  be  paid  to  a  Stranger,  or  if  it 
wflitD  be  paid  for  anodier  'Filing  than  for  the  Land.  VVhere4>fe 
tbareaeems  to  me  to  be  a  good  Diversity  between  Words  enuring 
upoor  Acts  between  die  Parties  ccmceming  the  principal  MaUer, 
and  eoncemilig  a  Matter  collateral.  And  so  (as  I  said)  die  Clause 
M.tfae Covenant  and  Grant  of  the  Lessee  to  |^ay  the  Sum  for  the 
Land  contains  in  itself  die  Substance  of  a  Reservation^  and  being 
by  Indenture  between  the  same  Parties,  and  at  the  same  Ti^ie 
with  the  Lease  itself,  it  shall  be  adjudged  in  Law  a  good  Reserva-' 
tion  oi  Rent,  and  to  issue  out  of  die  Land,  and  dien  it  shall  be  a 
goad'  Condidon.  But  admitting  it  is  not  a  Rent  but  a  Sum  in  gross, 
vet  the  Condition  shall  be  good,  for  these  Word)$,  viz.  if  it  sJia/l 
haffen  the  said  annual  Rent  and  Farm  of  £37, 3.s.  4d.  be  iiiArrvar^ 
^;e.  shati  be  taken  in  Judgment  of  Law  to  be  of  the  same  Effect 
as.  if  it  bad  been  said,  if  the  said  annual  Sum  of  £37.  3$.  4d.  be 
hi  An^ear,  for  the  CerUunty  of  the  Sum  is  expressed,  and  then  to 
call  a  Sum  certainly  recited  a  Rent,  when  it  is  n<t  Rent  but  a  Sam 
sn  gro»t,  shall  not  make  the  Matter  bad  in  itself,  but  this  WokI 
(Rent)  shall  be  taken  according  as  it  was  intended,  and  tiiat  is  a 
Sum^  for  if  the  Words  (Rent  and  far»/>liad  been  omitted,  aud 
the  rest  <lf  the  Bi^ntence  had  stood,  viz.  if  it  shall  happen  the  said 
£^7. 3^.  Ad,  be  iU  Arrear,  that  then^  Ac.^  this  Clause  would  have 
been  good- and  perfect.  And  dien  wlien  >he  Certainty  itself  is  ex- 
press^, and  it  iseblled  a  Rent  where  it  in  none  in  Fact,  die  Law 
will  ac^dge  the  Word  (Rent)  to  be  void,  rather  than  die  Certainty 
tipr0Ssed  should  be  void, or  it  will  construe  the  Word  (Rent)  to  be 
inteiMl^  for  (the  said  Sum,)  and  so  will  have  Regard  to  die  intent 
of  the  Parties,  and  adjudge  according  to  it.  ^  And  therefore  in  ^M.  9Ed.  4.  29. 
4  Ed.  4.  J.  &  bound  himself  lo  die  OWigee  in  £Q0  and  the  OWi-  ?••  ^aP/*'\P^*>' 
gation  was  wasylsovertHt  anrcersi  per  prassentes  me  J.  o.  tenen  et  Bro.  Obiiiration 
^ttgari  W.  B,  in  £20  soivendum  eidem  J.  Sfc.  yet  die- Obligation  47.  K.  u  JF^.4. 
waalherc'takento  begood^^and  the  Court  held  diat  die  PianiUff  ^^-^^^j^JJ^.*'^^^^ 
abmild  %leir)are  oti  a  soivendum  to.  himself;  for  the  Intent  of  the  c^ndi^ioa  irii, 
FlAtids  af>pears,  and  tbe  Certainty  of  the  Bond  betbre  shiUl  not  be  i  L.t-on.  s^is.  '• 
latoA  away  by  the  soivendum  after.  <  So  if  one  has  a  Remainder  g«^'^'  ^^^:J  ^o^^- 
•f  bind'  in-4iim>  alid  he  grants  it-  to  another  by  the  Name  of  a  ^  stiro,  c  Mod! 
Kevermn.  this  ahaH  b¥  aigood  Grant,  tor  there  the  Certainty  of  'itiH,  1^4.  Hiqid. 

ii  FinelidiS.  Vin.  Abr.  tit  Oblii.ation  N.pl.  v,  r„ 
VSrc  Ante  1^%.  (d)and  i|ie  Hooksikert  cited.  Post  XjT  (h)  170  {$). 
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the  Land  appears,  and  then  notwidistaiidiBg'the  AfcMaMer.of  the 
Tliiiig^'  the  Law  re^ardk  the  Intent  of  the  Parties,  and  nd^ndges 
aeeordiiqf  toit.  ^  So  if  I  am  boond  to  pay  you  ^tCk*  at  llaaiffiiMt 
of  5/.  Michael  which  ^H  be  in  the  Year  of  our  Lord  *17J6^  •and 
at  the  same  Feast  of  St.  Mkha^  next  ^  following  other  dO»,  Aeve 
the  Law  will  ac|iudge  the  same  Feast  to  be  iotsnded  the  lufce  Peatt, 
for  it  ctnnot  be  die  same  Feast  if  it  conies  aAensards,  faiir  it  shall 
betaken  for  the  /ifte  Feast.  Wherefore  the  Law  will  take  ooe 
Word  forant>ther  to  supply  the  Intent  of  the  Parties.  !Atid*;fo  m 
our  Case  where  the  Words  are,  if  it  shall  happen  that  ihrniitid 
annual  Rent  and  Farm  of  £S7.  Ss.  4d.  be  in  Jirr€at\  ktimH be 
taken  for  the  said  Sum  of  £37.  Ss.  4<f.  if  it  is  not  a  Hent  liocSact 
*  Aiid  so  Littleton  says,  as  it  is  before  cited;  avhirh^^tSaae  ■sidb'aar 
Case  are  all  one  in  Effect.  And  it  cannot  he  Jake*}  in  nydilher 
Manner^  for  the  Certsunty  of  the  Sum  is  expressed,  and  then  if  it 
be  not  a  Rent  m  Deed,  either  the  Clause  asust  of  liie«es8il)^4ie 
void,  or  the  one  Word  rfidl  emire  for  the  other  ;.>and  toosiflkftiit 
void  would  be  unreasonable  where  there  is  soch  a  GnMn^.ii 
every  Penny  of  the  Sum.  But  where  the  Words  m'Sfokm^^^mt' 
rally,  and  don't  particularly  specify  the  Matter^  the.  Lsm:- will 
enure  odierwise.  As  in  the  Case  before  put  where  oneJwam  Be- 
mainder  of  Land  in  him,  and  he  grants  to  another  the^Reffecdnas 
of  all  his  Lands,  there  thcr  Remainder  shall  not  pass,  because!  <the 
Grant  is  in  general  Terms,  and  therefore  it  cansot  be  takea^at  it 
was  his  Intent  to  grant  the  Remainder  of  tlie  Land,  and  akotidMre 
the  Grant  may  take  Effect  odierwise,  viz.  as  to  the  Aeaaaindcr 
oiil^,  and  therefore  it  shall  not  make  the  Remainder  to  pass.  :4^And 
so  in  our  Case  if  it  had  been  contained  in  the  Deed  thoi,Tide.  if 
it  shall  happen  that  all  or  any  of  the  Rtnts  which  the  Lesu^  MvA^ 
to  pay  to  tlu  Lessor  be  in  Arrear  at  the  Day  of  Paymentf  Snd 
then  the  Lease  shall  be  roid^  there  (admittbg  it  is  not  a  Rent  ui 
Fact)  I  would  :^ee  that  the  Clause  might  not  enure  to  make ;  the 
{iease  void  for  die  Sum  in  gross,  for  there  is  not  any  Spedalty 
irCertainty,  but  all  or  any  of  the  Rents.  But  here  the  Words 
are,  if  it  shall  happen  that  the  said  annual  Rent  and  Farm  of 
£31. 3s.  Ad.  be  in  Arrear^i^c.  so  Uiat  it  expresses  the  Certainfy  ii 
the  Sum,  and  dierefore  of  Necessity  it  ought  to  eniu«  as  if  it  had 
been  said,  ifii  shall  happen  that  the  said  Sum  of  £S7^  3$^  4d.be 
in  Arrear^  and  in  no  other  Manner  can  it  enure.  Wherefore  theie 
seems  to  me  to  be  a  good  Dirersity  between  general  Words  which 
comprehend  no  Sort  of  Certainty,  and  Words  that  recittt  the  Spe- 
cialty and  Certainty  of  the  Matter.  And  so  in  our  Case  the  Chnise 
bemg  special  and  containing  Certainty  is  good,  and  makes  the 
Lease  void  notwithstanding  the  said  Exception.  ^Further,  it 
seems  to  me  to  be  a  Conditioii  here;  notwithstanding  it  is^not  wiade 
by  the  Words  of  the  Lessors.  For  (as  I  have  said  b«fora>  the 
Words  shall  be  construed  according  to  die  Intention  oP the  Piartiei^ 
where  it  is  directed  to  a  special  Purpose.  And  such  Words -as 
indinate  and  imply  the  Intent  of  the  Parties  to  be  condidosial  are 
sufticieut  to  make  a  Condition  as  well  as  the  nsual  W^rda<ri  .*  And 
therefore  if  a  Man  makes  a  Feoffment  ad  sokendum90i.  at  such 
a  1  mie»  this  is  a  Condition,  foi*  the  Matter  shews  that  the  latent 
of  die  Feoffor  was  to  have  die  80$.  for  die  Land,    "^So  if  a  Man 

makes 
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makes  a  F«oAneiu  ra  Fee  to -one  ad  epudiendum  Ims.^u  ip  fOph 

an  Aft;  ihb'is  aConditioiiy  beoaiise  tbe  Words  par|>0rt  $iic(i  inr 

tent^iand  therefote  tliey  are  conditional  although  they  ace  BOttbf 

usual  Words.    So  a  ProvUo  that  the  Lessee  or  Feoffee  4o  .^acb 

an -Act  is  a  Condition,  and  yet  it  is  not  spoken  bv  thel^essor  or 

Feoffbr  any  more  tlian  by  the  Lessee  or  Feoffee  4.  but  because  t[ii^ 

Wonl  purports  tbe  Intent^  tlte  Paities  to  be  so,  it  sbaU  em)r^ 

as  a  Oenrittion.    bo  in  our  Case  the  Cov^ant  and  Grant  by.diis 

Leiseo  that  the  Demise  shall  be  void  being  .made  by  the  Lessee^ 

to  which  tiie  Lessors  agreed,  shall  enure  by  Xaw  as  a  ConditipUj^ 

or  in  what  Manner  soever  it  be  termed  it  sbfiU  enure,  a^a  Detcycr 

mination  of  die  Lease,  inasmuch  as  it  v^as  made  at  the  same  Tiine 

wlwa  die  Lease  commciieed.    Further,  it  seems  to  me  that  th^ 

Lease  is  void;  without  £ntry.    *  For  a  ]uease  for.  Yemrs  may  be  *  Ante  i36  (a). 

made  b]f  Parol  without  other  Circumstance,  and  by  the  saaoe 

Reason Jt. •may  be  dissdvod  by  Parol  without  Entry  or  other  Cir- 

cumaknce.   'But  if  it  had  been  an  Estate  tjhat  requires  Livery  and^'Sfe  Ante  1^ 

Seiii%  thait  an  Entry  should  be  reouisite,  beci|i^e  an  Estate  of  thew  cited/^*^ 

Freehold  csnnoC  commence  by  Parol  without  other  Circiunstancc, 

and  tfaewfore  shall  not  be  defeated  by  Parol  without  other  Cir« 

cnmstance,  viz*  Entry.    But  here  in  our  Case  the  Lesse  made  by 

Parol  is  defeated  by  the  said  Agreement  presently  without  Entry. 

<  Bill-  yet  ^ithont  Entry  the  Le^rs  shall  not  {(ave  an  Action  of  /  S.  P.  1  Finch 


Treqiassi  however  this  does  not  prove  but  that  they  may  make  a  ^' /][?*  ^^ 
Leaae  before  Entry.    ^  For  if  Land  descends  to  the  Heir,  before  b  vib.  Abr.  tit. 
his  Entry  he  may  make  a  Lease;  and  yet  he  shall  not  have  'an  Entry 0.4. pi. i. 
Action  of  Trespass  before  Entry.  And  if  a  Man  makes  a  Lease  to  tp.^i^  h.^/ss. 
another  to  .commence  at  the  Feast  of  St.  Mkhael,  before  die  said  ^,  Per  VMviiar.  1 
Feaal  the  Lessee  may  grant  ^  the  Lease  over,  and  yet  he  shall  not  Finch  so9,  sio. 
Iiave  ao '  Action  of  Trespass  before  Entry,    llierefore  a  Man  inay  7^^^  EdL^J* 
B;raiilior  lease  Land  in  such  Cases  where  he  may  not  have  an  Action  57.  pi.  fo.  Bro« 
of  TreqMiss  before  his  Entry.    So  shall  it  be  in  our  Case,  that  is  Gnnts  110.  Co. 
to  8ay,^tfae  second  Lease  made  before  Entry  shall  be  good,  al-  Yc^^'^^^^Cf^ 
thovgjh  the  Lessors  should  not  have  an  Action  of  Trespass.    And  £.is.pl.'4.'tsr» 
IS  Sa  the  Form  of  tlte  It^oinder,  Sir,  it  is  not  double.    For  the  pi.  i.-  Cro.  J.  60. 
Recard:^  4fii  t/utU  happen  the  $aid  annual  Rent  and  Farm  of  ^^f  ^^* 
£97*  9i.  Ad.  oranif  Part  thereof  be  inJrrear  and  unpaid  in  Parf  Pott4«3.(f) 
}r  im  all  according  io  the  Times  a  foresaid^  that  is  to  say,  if  tlu  *P.S7H.6.i8.a» 
Uaietf  of  the  said  annual  Rent  be  in  4rrear  and  unpaid  bjf  the  ^^^'i^J^^'^^^'^ 
Spate  dptuo  Mimihs  next  following  the  Feast  o/'Mary  the  Virgin  ^  1  Finch  S09, 3io. 
imi.  tke  other  Moiety  of  we  said  Kent  be  inArrear  and  unpaid  bu  3  Bar.  Abr.  4%\. 
heSpaee  of  six  fVecks  next  following  the  Feast  of  Si.  Michad/Wa^  Sa  4''pU7. 
tJktfiy  ifOi  Sn^at  if  the  Cbuse  be  wel)   consider^  it  will  appeir 
that,  the  Lease  shall  pot  be  vc^  for  the  Rept  behind  at  one  Day^ 
im:MrK> Recorder  recited  the  Case  to  be,  but  if  the  Kent  be  behind 
rtr  bothrihe  Days  it  shall  be  void,  or  else  not.    And  therefore  it 
s«ineqiailient  upon  us  to  shew  that  the. Rent  was  behind  at  boUi 
he  iDays  in  order  to  avoid  the  Lease.     As  if  one  grants  to  me  that 
f*l  pay.hfan  SQs.  al  MichflilmaSf  and  20s.  fit  Christmas^  then  an 
i>bligation  made  by  me  to  him  shall  be  void,  diere  if  1  would 
tvoid  the  Obligation  {  oi)ghf  to  shew  that  1  have  paid  20s.  at  each 
if  the  D^ys^  and  it  sbdl  not  be  double/   Ko  more*  shall  it  in      [  *14S  ] 
he  principal  Case.    And  so  the  Case  is  not  as  Mr.  Recorder  re- 
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cited  It  to  be,  nor  is  it  like  any  of  the  Cases  put  by  him.  Where- 
fore the  Plea  is  single  enough.  But  it  seems  to  me  tliat  tiiere  is  a 
Fault  ill  the  PiaintiiPs  Declaration.  For  the  Trespass  is  assigned 
to  be  done  die  third  Day  of  Julj/,  Jnno  I  Edw.  6.  and  the  de« 
laining  the  Plaintiff  out  of  Possession  is  assigned  until  the  setond 
Day  of  Jiine,  Anno  7  Edw,  6.  and  it  appears  by  the  Plaintiff's  own 
shewing  in  his  Replication  that  his  Lease  was  ended  at  Michael" 
tnaSf  Antio  5  Edw.  6.  For  he  lias  shewn  that  the  Lease  was 
made  for  20  Years,  to  be  accounted  from  the  Feast  of  SL 
idichqelf  Amo  £3  H-  8.  then  next  following;  which  Lease 
l^ided  Anno  5  Edw.  6  and  then  to  alledge  the  Continuance  of  the 
Trespass  until  the  second  Day  of  June^  Anno  7  Edw.  6.  cannot  be 
goody  for  his  jEstate  by  his  Qwn  shewing  was  ended  before.  Where- 
fbiPe  it  seems  to  me  that  the  Rejoitider  is  good,  and  the  Declaratioii 
bad. 
3/icJk.  and  HiU.  '  Afterwards  in  MtehaelmeisTeTm,  \  8^2  Philip  and  Marvy  Ram^ 
Z  M^'  ^  ^  ^  ^*  ^  argued  again^  and  Catlinef  Serjeant,  answered  him.  And  in  HiU 
^    '  lary  Term  next  following  Ramsey  argued  again,  and  Catiine  then 

answered  him  again ;  but  because  their  Arguments  were  so  much 
to  the  same  Effect  with  their  former  Argutnents  before  reported, 
for  tliis  Kc^ason  as  well  as  to  avoid  tiring  the  Keader*s  Patieuca 
with  the  Length  of  the  Arguments,  I  have  omitted  the  Report  of 
Brmlt^,  C.  J.       them  here.     And  after  this  last  Argument,  jBrom/ev«  Chief  Justice, 

in  the  same  fJiliajy  Term  said,  that  there  were  two  Faults  in  the  Re* 

joipder,  which  were  not  moved  by  the  Counsel,  and  which  he  said 

were  incurable,  and  so  said  the  other  Justices.     The  first  was,  in, 

.diat  tl»e  Substance  of  die  Rejoinder  is  to  ^ew  the  first  Leasi^  to 

^  b^  void  and  determined ;  and  the  Matter  to  prove  it  is  in  the  Clause 

by  whiph  it  is  covenanted  and  granted  that  if  (he  Kent  was  behiqd* 

vt  supra,  the  Lease  should  be  void  ;  which  Clause  is  not  recited 

ui>  Fact  to  be  a  Covenant  or  Grant,  but  it  is  shewn  only  by  \\  ay  of 

»Vi4e  Winc|i  t^,  {Recital.     *  For  it  is  shewn  in  this  Manner,  viz.  in  the  saiii  fnden^ 

liob.is.iHol.R.  iure  made  to  the  Plaintiff"  it  is  contained ,  that  if  it  shall  happen 

1  Keb.'ji-ti  i!^^'   '^^  ^^^  ^^^^  ^  ^'^  ^^^^^^9  ^^'  ^'*^  ^oid  Browning   covenanted 
iKaniiU.«75.  and  granted  that  the  said  Demise  sliould  be  extinct,  &:c.  which 

Ijntw^.  1343.        saying  tliat  it  is  contained  in  the  said  Ifidentufe  is  only  pleaded 
l6fl      *^***        ^y  ^'^y  ^f  Kecital.     For  it  is  not  a  precise  Allegation  or  Affirma- 
tion ihut  the  said  lirouning  did  covenant  and  grant  that  if  the  Rent 
was  in  Arrear  the  Lease  should  be  void,  but  it  "is  an  Affirmation 
that  the  Indenture  says  so,  and  the  Paiiy  himself  ou^ht  \q  say  that 
it  is  so,  and  not  say  that  the  Indenture  says  so,  or  that  it  is  con- 
tained m  iN  Indenture  tliat  it  is  so,  for  such  Allegation  is  but  a 
lieport  of  the  saying  of  another,  tiz.  that  th^  Indenture  says  so. 
And  it  m^it  justly,  be  said  to  him,  '^  You  say  that  the  ^ndetiture 
says  so,  but  what  say  you  r^  for  to  say,  it  is  contained  in  the  in- 
denture that  it  is  covenapterl  and  granted,  and  to  say,  that  it  is 
coveimnted  and  graQted  by  the  Indenture,  are  twolbiiigs.     For 
the  saying  diat  it  is  contained  in  the  Indenture  is  not  an  Amn)aatioa 
of  the  thing  which  is  mentioned  to  be  contained  m  the  liiden  ure. 
**M.  SI  Ed.  4.49.  ^As  in  21  tdw.  4.  whete  the  /\bbot  of  Waltham  was  appointed 
?w'w'^*'55      Collector  of  a  Tithe  granted  to  the  King,  and  in  Discharge  thereof 
Ante  isa  (a).  *      !^®  pleaded  in  the  Exchequer,  thattVi/fr  recorda  de  termino  Pitscha 

Anno    16£t/v.4.  inter  alia  coutinetur,  that  KiBg  JiicAard  %. 
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granted  to  the  Predecessor  of  the  Abbot,  tfasi  tieidter  be  tK>r  Mf' 

of  his  Successors  should  be  Collectors  of  anjr  Tithe  afterwardl  to 

be  granted^  and  there  it  is  adjudged  th^  thisPlea  pleaded  hy  int$r 

alia  eonimeiur  was  not  suflicient  to  discharge  him  for  the  Reasofl 

before  shewn*    So  in  the  Case  here.    *'But  in  our  Case  if  tbe  tn*  <  Heath's  Max. 

denture  had  been  inroUed  de  verbo  in  verbum,  th^n  it  iroild  have  ^^^* 

been  auffi^ient  tq  have  tfaid  ut  hupra^  for  by  the  InroHAMnl  h 

would  have  appeared  to  die  Justices  judicialtyi  and  th«ntb4  sa>iif|f 

that  it  if  coBtained  in  the  Indenture  is  a  putting  them  in  mind  of 

a  Hdng  which  appeari  to '  thetn  of  Record.    But  ak'  it  is  alied^ed 

here  it  is  no  goodTlea.    The  second  Fault  was  in  thisi  tit4 

where  the  Clause  is,  that  if  the  one  Moiety  of  the  ReiU  be  im 

Arrear  and  unpaid  after  two  Maniks  nextfollming  the  Feant  rf 

St.  Mary,  ana  the  other  Moiety  be  in  Arrear  and  unpaid  qfhf 

six  Weeks' next  followine  the  Feast  ofS^.  Michael,  ^e.  that  then^ 

Sfc.  the  Defendant  in  tne  l?eioinder  (in  order  to  make  the  Lease 

▼Old)  has  pleaded  that  one  Moietv  of  the  Rent  was  in  Arrear  at 

the  Feast  of  St.  Mary^  and  by  ttie  Stiace  of  twd  Months  seat    , 

foDowing  die  same,  and  tiiat  tlie  other  Moiety  was  iti  Arrear  at  the 

Feast  of  Si.  Michael,  and  by  the  Space  of  sis  Weeks*  next  M* 

lowing ;  and  so  he  has  not  directly  -affirmed  the  Rent  to  be  in 

Arreqr  fbr  the  Time  limited  ia  Ihe  Indenture.    For  the  hdmSuse 

is,  if  it  be  in  Arrear  afier  tKO  Months,  smd  he  say*  tlial  it  was  in 

Arroar  b»  the  Space  of  tuo  Months,  'which  b  not  a  direct  Afiu^  a  s.p.  Woodr. 

matioii  that  it  was  in  Arrear  ajier  two  Months^  but  by  lasplication  tiomttead,CTQ.  £. 

oni^,  and  so  gr^imeiitatively^  and  n6t  otberwiae.  For  wluch  Rea^  ^^^* 

aon  the  Rejoinder  is  insufl^ientr 

And  now  this  Michaelmas  Teroiy  b  die  second  and  tUadYtsn  MkK.  Term.  24-3 
t^f  die  Re^h  of  King  PAiVmi  and  Queen ilfirr^  Ramsey  asgwedfopr  ^-  ^ ^* 
ihe  PlaitttiflTj  and  Richard  t^atline^  Serjeant,  for  tiic  DbfemlBnt,  as 
to  these  two  hist  Exceptions  only;  And  CofAfursuidy  that  the 
PteadiDg  of  tlie  Condition  by  the  tontimetur  here:  \^  welt  cnouj^ 
siiipf  iho  Indenture  was  recited  by  tbe  Plaintiff  in  die  RfipiicaiioD. 
Bui  if  the  Del^ndant  had  pleaded  by  coniiaetur  in  an  Indeuhire 
whereof  no  Mention  wsis  made  before  it  wauht  not  have  faesn 
auflkMOly  v^ct^ded.  As  in  Ae  said  Case  of  ^l  Ed.  4.  And  aa  to 
tho  other  Exceptioii  he  argued,  diat  it  is  not  ppssihla  far  tfte 
lient  to  be  in  Arrear  Jy  the  Space  of  tuo  Moufha^  b«t  theteiB  it 
must  be  iii  Arrest  t^sr  two  Moirtlis :  for  it  cannot  possiUji  he 

E'd  between  the  last  Puri  of  the  two  Montha^  and  beforet  tlse 
mmincfim^  oiF  die  Tiaie  afternasdi,,  for  Ibe  Tiiaea  are  con- 
nected to^^stb^r  so  closely  diat  there  is  not  Time  eaongh  between 
^  them  Cpr  Ih^  Payment  of  the  Money,  and  tbea  the  saying  di^  it      [  ''^  144  ] 
was  in  Ait^r'  bjf  the  Space  o^two  Moniis  fwoiea  in  itself  pre- 
cisely tmd  without  limphcaiioD  that  it  was  m  Aiflsas  after  two 
McMhs,  for  there  is  no  Possibility  t6  the  cootiary.    *And  aath  »s.  P.HeaUi'ft 
picas  as  doa*t  aliswer  th^  direct  VVord^  bns  coniahi  thm,  Matter  Max.  er. 
by  necessary  Consequence  are  soffident  m  latm .  ^  As  in  IXsbt  upon  k  h.  si  H.  7.  h. 
Arrearages  of  Account  it  is  a  good  Plea  to  say  mul  tiel  Acca%mt,  ^  per  i^Mtf. 
for  if  there  was  no  buch  Account,  it  necessarily  follows  that  he 
does  not  owe,  him  the  Money  di^reupon.    And  he  put  several 
ptber  Cases  on  this  Head.     But  Poriman,  npw  Chief  Justice,  and 
iltkt  ptfaer  Justices^  took  the  said  two  Eaceptioos  to  be  effectual  for 
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Ibe  Causes  shewn  before,  and  that  the  R^itkter  was  vicKMs  hj 
Beason  thereof.  Wherefore  they  said  it  was  in  vain  for  them  to 
argue  tH^  dber  Matters  in  l»w  araing  upitt'tiieJElq)Diildi4>Mfas- 
muc^.  99  the  .Hejuinder.  set- med  c]|^rl>.  lo.  theo  lo  be  iN^li  «lbv%  % 
si^id  two  lastjlfuops.  And  therefore  in  regard  of  llieqt  jpdy, 
wliifaotttTeS|Mt-io  the  bJher  Mattera  arising  upon  title  KekiQider 
^nd  licA>re/deliiied,^tfaey  gate  Judgmenli  as  a^eafs  by.-&f  le^t 
C|[f  {the  R«K)prd.heretHMler  whttott.  - 

The  rest  of  the     '  At  Which  Day,  before  the  Lord  tlie  King  and  Lsdy  tbe  Qpcen, 
»si(i  second  Re-    ^  WeUiHinifi^,  eame  aif  viell  the  aforesaid  John  BnrnmMS'MS  the 

tSoremiiilVHiiam,  Jktiofi^  by  their  Attomies  afoneaaid.  jlVheie* 
upon  ali  and  sinoiiar  tbe  Preaussea.  being  ,seeo,;  and  by  th^  .Court 
of  the  Lord  the  King  and  Lady  the  Queen  here  more  fii^y  jmder- 
atood,  and  inature  Deliberation  being  thereupon  *had,  it  s^ems  to 
itfae  Court  of  ■  the  Lord  the  King  and  Lady  tlie  Queen  httn,  thst 
the  Plea  aforesaid  in  Manner  and  Form  aforesaid  pleaded,,  is 
bsufficient  in  Law  to  preclude  die  aforesaid  Jghn  jQvw^WV  Apm 
having  hb  Action  aforesaid  against  the  said  JViUiamBtft^nf^hj 
xeaKon  whereof  the  same  Join  Browning  .01^ t  tQ,  recovot  hv 
Damages  on  Account  of  tbe  Trespass  aforesaid  c  But  becanua  it 
is  unknown  to  the  Court  of  tbe  Lord  M>e  King  and;  liady  the 
Queen  heae»  what  Damages  tbe  aforesaid  Joiii  J^roPWJM  baA 
sustained,  aa  well  bv  reason  of  the  Trespass  aioresaid  aa^wrhii 
Costs  ai^  Chaises  by  him  about  his  Suil  in  this  Bebalf  kid  .out^ 
it  is'commanded  to  the  Sheriff,  (bat  by  the  Qatb  oV  good  Mil i«"^ 
ful  Men  of  his  Bailiwick,  be  shouU-  diligently  iiM|iiire'  %mk%  Ikh 
mages  the  aforesaid  Jokn  Browning  hatbisiiltaiiied^^JM  wall.lrf 
reason  of  the  Tnsspass  aforesaid,  as  for  his  Cost3  and  Cb^fSM  Iqf 
him  about  his  Suit  in  this  Behalf  laid  out :  4"d.  thiil  la^pdaitioi' 
so  by  him  distinbtiy'an^  jM*^  tnkeii  under  hi^.Seal;  Ssc*  mi.  ^ 
Seals,  At.  W  should  return  to  the  Lord  the  King  at  fVealffftimldtt^ 
on  Moiidajr.tbe  M^rroV  Kit  ,Jiiv^  Purification  of  the  bfessM  jli^iryi 
togedier  With  the  King's  >Vrit  thereupon  to  him  dirilcied. ;  {The 
same  Day  isgiveii  to  the  $formid  JoA/i  Brownuitt  d^ea^  4)0  V  At 
which  Day,  )t^(ore  the  Lprd  the  Kiqg^nd  ^fyUieQiiteii^.at 
WesiminMeTf  Cf  me  the  parties  afoiieiiMud  by  .their  Attoriitelk.mf^re^ 
said:   Aiict  the  Sheriff,  ciz.  Willjwn  ^mmiirt^  SM{n,fti\$nmfuk  a 
certain  Inquisition  taki^i  before  Juin  by  virtue:  oC.iUl  Writ  afore^ 
aatS,  at  6'ostMirarA,  tbe  laft  ijNiy  pf/ai^tiary»  iii.tb9/40am£«and 
thiri  Years  of  die  Bei^n  pf  thesaifLLordJibe^  Kingi^  Lideiidi^ 
Queen' noyif,  by  wJiM^at^appears*  tfaali  die  aforeitaidJb>^ii.i2^^NBii- 
i)ig  has  sustained  I^imagiji  by  reasqiifciC  the  Tf^aplfititAIAltlKid, 
b^des  his.  Coata  and^Miaqtealiy  bun  abpvit  ]m  Suit  it  ddik£«hilf 
laid jbut;  to ll^e  Amoontpf ^6q, and  lo« to Cc^ ilid Cbaqi^SOf. 
]|riHe!|fci4jre  u  is  eonsi^ered  thai  tlw  ^fpresaiif  i/oibi  Bmemingp^ 
Ver  4g««8t \die*Bipi«8aid#i7<ric^  JSeifpit  btf  XHaniagea  jifiurtflkid, 

l>y  ^^  I'l^J^l^^oi^  ^for^d  fPttPd* '  And  t^t  ibci  aaattL  WiUitm 
jDfVron  be  taken,  4rc.  '     -    :    i  v     *«:io. 
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^Mii^.ia^Case,Mtgwd  9V  i/if  Coti&ii|on  Bench, 
f^befhre'fhe  Jusiicet  of  the  same  ffmrh^!in:M\i^^ 
;  ifia^  T^r/i?,  jft  Me  &ecx)f>d«^/ third  Yia^s^i^^M^ 

Writ  of  second  Deliverance  brought  ^   John 

Thrqckmenop;   Esquire,   one  ^  ,the  Aia$Urs  of 

;''^'ifie  '^Qurt'  of  Requests,  Plamt^,  against  Richard 

.  \vSftcY4  Esquirep  and  WiUiatn  Nicholsonj  Defend^ 

^'^imtfi    And  it  xvas  deb^fttd  in  several  Terms  after* 

'  ^ttrd^,  as  is  hereafter  shewn.    4j^  ^^^  M^^ord  was 

csjdlfimi  .     . 

fflGHA^D  TRACY,  Esq  and  WtUiam  Nicholson,  were  at-  MidL  Term. 
-4*f  tadiect  toy  Wrie  of  the  lady  the  Qneeo  of  second  Deliverance,  «  4r  s  P.  4r  J*^. 
^  answer  JoAn  Tbrockmerton  of  a  Pica,  wherefore  they  took  the  ^;  *^-  ^^^^^ 
vallie  af>tke>«aid  «A»^iV)  and  ibem  unjustfjr  detained  agarn^  Gages  Declaration. 
«id.'  Vi$dgt9,  ift.     And  whereupon  the  same  John,  ty  William  ^^mt  Preeedeni 
VmderkHl  Ua  Attorney,  complains  that  the  aforesaid  Richard  and  H^^l'P^^'  ^^'* 
ITtMiaiiiv  tli«^2()tii  Day  of  March,  in  the  7th  Year  of  die  R^ign  of     '^ 
Id^HdnmrdivAt  Kmg  of  England,  the  mtA  fk^wn  the  Conquest, 
«ii*Adb^W^^  in  a  certain  Place  called  Dideote,  took  Vbe  Cattle, 
«ii;.'4w  Sbetj^  of  the  said  John,  and  them  unjostly  detained 
ppUnst  Gagipff  and  Pledges,  m^tili  S^c.  wherefbre  be  tayH  that  he  is 
dom^ilMl,  and  has  Pamag^to  the  Value  of  ^40.   And  thereupon 
lie  MPodHces  the  Soit,  i^r. 

And  the  aforesaid  Richard  am)  fVillimny  by  Richard  Lone  their  Avawry. 
AHorne^  com^  and  ^dcffend  die  Force  and  Injury  ^  hen,  Sfc.  And 
.ibe  ^Msau^  Rictfrd  in  his  own  proper  Kight  well  avows,  and  the 
#4me  ftHUianlf'BB  Bailiff  of  the  same  Richard,  well  acknowledges 
jibe  taJling^  tiie  Catcte  aforesaid,  in  the  aforesaid  Fkce  where, 
4f^mA  justly,  ^A^.  b#capse  they  say  that  iht  same  Place,  where 
|h#  taking  of  the  Catde  afalDsaid  is  supposed  to  be  done  contains, 
md  9i  lne>'Fimaaf>iesaid  when  the  takmg  of  the  said  Cattle  is 
joap^O^  t^toedodf,  di(l  contain  in  itaelf  100  Acres  of  Land, 
^A^^lbip^  Apf  urtbttppeeSi^  in  Beckfhrd  aforesaid,  whereof  long  be- 
.|b4t:l(ip*'I*4me  ad^resaid  ^hen,  tfc.  and  at  the  same  Time  when,  t^c. 
^/ki^mM^^kard  iMas  seind  in  bis  Demesne  as  of  Fee.  And  be* 
'MUii  th^G^ttla^foresaid  at  the  same  Tme  when,  8^.  were  in  the 
•fiwtaud  rlaoe-ubere,  ^f%  eating  up  tbeOrass  then  {^o%\ing  there, 
4MmI^  AM|f  |]Nuaaige  tbcM^  the  same  Richard  in  his  own  proper 
)Bi|;|pt  weiiatowe^  aii4-tv«  uforeaaid  Wttham  as  Bailiff  of  the  same 
'M§eAani^nti\  ackwa<«vteilgee  ibe  taking  of  the  Cattle  aforemd,  in 
.ibe^Plaoftaloi^esattd^wlMit,  4KF^•alldju^  for  tfaePamageso 

done  tbeie;  4t^. 

And  tlie  ^(foresaid  Join  says,  that  neither  the  aforesaid  Richard,  Eif. 

.for  Ibe  Keasop  before  alltdged,  ought  to  avow,  nor  the  aforesaid 

JlfjMisim  fOK  ^  ««De  Uei^ou,  as  UaiUff  of  the  same  Richard, 

•in^jai  tQwimmMg^  as  ju9t  t^  ^kii^  of  the  Cattle  afiwesaid  in 

^  tbe 
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tbe  aforesaid  Place  where,  8fc.  because  be  says,  that  long  before 
the  aforssaid  Richard  bad  any  Thing  in  tbe  aforesaid  100  Acres  of 
L^nd,  one  Henry^  late  Abbot  of  die  late  Monaatety  of  tha  Ueped 
Virgin  Mmry,  ^  Tewhlntn/j  in  the*aforeaaid  Coonty  of  GJOM;fi(ier, 
i«i|i  seiced  of  pna  Messuage  and  of  the  100  Acres  oS  JLandi^widi 
the  Appurtenances,  amongst  other  Tilings  in  Beekford  afofiHPiid, 
in  his  JJemesne  as  of  Fee,  in  Right  of  bis  lale  IMfonasteiy  a^c^v- 
sftid.  And  being  so  seized  thereof,  tiie  same  late  Abbot^  by  tbe 
rinahinous  Assent  and  Consent  of  the  same  late  M^a^W  9lod 
Uanwutf  before  the  aforesaid  Time  of  the  takbc  the  Cattle  af^ 
faid,  by  his  Deed  (sealed  with  the  common  Seal  of  the  said  |ate 
Abbot  and  Convent)  demised  the  Tenements  aforesaid,  witk  the 
Appurtenances,  anuHigst  other  lliings,  to  one  Johm  George^  Dfh 
roihif  bi^  Wifp,  aiid  Joan  the  Daughter  of  the  same  John  and 
f)orothy^  to  liave  to  them  for  Term  of  their  Lives,  and  of  the 
longest  Liver  of  them.  By  virtue  of  which  Demise  the  same  John 
George^  Dorothy^  and  Joan  were  tliereof  seized  in  tlieir  Demesne 
an  of  Freehold,  me  Reversion  of  tlie  same  belonging  to  tbe  ^bof^ 
said  late  Abbot  and  his  Successors ;  and  the  suid  John  Gearfef 
Dorothy,  and  Joan  being  so  seized  of  the  Tenements  aforesaid, 
with  the  Appurtenances,  amongst  other  Things,  and  the  same  late 
Abbot  of  the  Heversion  thereof,  as  of  Fee  and  Right  in  Fonn 
aforesaid,  tbe  same  late  Abbot,  b^  the  Name  o{  Henry^  Abbot  of 
the  Monastery  of  the  blessed  Virgm  Marjfj  of  Tewknlmry,  and  Ibe 
Convent  of  the  same  Place,  by  the  unanimous  Assent  and  CoAMBt 
of  the  same  late  Monastery  and  the  tlien  Convent,  afterwards  and 
before  the  aforesaid  Time  when,  Sjc.  tiz.  the  20th  Day  of  Sefi^iem* 
bery  in  the  1 7th  Year  of  tbe  Reign  of  Lord  Henry  tlie  Mighih, 
late  King  of  England,  at  Teickstmry  aforesaid,  by  lus  cestain 
Writing,  indented,  (one  Pait  whereof  sealed  with  the  cofliQion 
Seal  of  tlie  said  late  Abbot  and  Convent,  the  same  John  Throck' 
merton  brings  here  into  Court,  the  Date  whereof  is  the  same  Day 
and  Year,)  delivered,  granted,  aad  to  farm*let  to  one  John  Smith, 
Citizen  and  Clothier,  of  London,  and  iVia/garf^  his  Wife,  the  Te* 
nements  aforesaid,  with  the  Appurtenances,  amongst  othiMT  Things, 
by  the  Name  of  the  Heversion  of  all  uikI  singular  the  Nossueges, 
Lands,  Tenements',  Meadows,  and  Pastures  of  tbe  said  Abbot 
and  Convent,  in  Didcotty  ih  the  County  of  Gloucesffr,  with  all  and 
singular  their  Aiipurtenonces,  together  with  the  Chapel  -  tliere  be- 
ing,  (all  which  JoAw  George,  Dorothy  his  Wife,  and  Jisufi  ibeir 
Daughter,  then  held  for  1  erm  of  their  Lives,  and  of  the  longest 
Li\Tr  of  them)  to  have  and  to  hold  the  mforesaid  Messuages, 
Laiids,  Tenements,  Meadows,  and  Pastures,  together  Mntb  tfie 
Chapel,  with  their  Appurtenances,  ta  the  same  John' SmUAsini 
Margaret,  and  their  Assigns,  from  the  Feast  of  S#.  Mkha^lihe 
Archangel  next  cotnirfg,  after  the  Death,  Suirender,  or  Ferf«i|t|ive 
of  the  afpresaid  John  George,  Dorothy  his  Wife,  and  Jihfji  tlieir 
'  Daaghter;  or  .whensoever  by  any  other  Means  the  Rever^^n  afovor 
said  should  fail,  until  tlie  End  of  the  Tq^m  of  21  Veam  Jfirom 
thence  iK^ff  following,  and  fully  to  be  ^ompieat  Py  force 
'thereof  tte;same  Jo/ii{  Smith  and  Market  were  -posMied  af 
<sucb  Ititereat  and/lVrip  afoiiesaid  ,of  and  m  Ibe  i^easeiita  afeftr 
''saidy'wijih'idie  Ap}mrieiii(i)ifci^''ii^l'|ihe  said  Mh  Smith  mi  Jlf^ir* 

garet 
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farei  beiag  so  dicreof  possessed,  the  aforesaid  Doroihf  and  Joan 
ied/  and  the  aforesaid  John  George  survived  ibeas^  and  held  hinn 
self  id  the  Tenements  aforesaid,  and  was  thereof  sole  aeiaed  in  his 
Demesne  as  of  Freehold  by  Right  erf  Sornvoiship.    And  afteiw 
"^  wards  the  aforesaid  John  Smiih  and  Margafei,  being  so  -poa-      [  *  146  ] 
sessed  of  the  Interest  and  Term  aforesaid  of  and  in  the  Tenemettta 
aforesaid,  with  the  Appuftenances  aforesaid)  amongst  other  ThingSi 
the  same  John  Smtth,  before  the  aforesaid  Time  when,  Ife.  via. 
the  KMh  Day  of  October,  in  die  09th  Year  of  the  Reign  of  lbs 
aforesaid  Lord  llenrj^  the  Eighth^  hue  King  of  Eng^lundy  at  Towk^ 
huri/  aforesaid,  granted,  amongst  other  Things,  his  whole  Gstatei 
Term,  and  Interest,  which  he  then  had  to  come  of  <aod  in  the 
Tenements  aforesaid,  with  die  Appurtenances,  to  one  WUHontf 
Cartwrighi    the  V  otinger,  and  to  henry  (Jdrtwrigki.    By  force 
whereof  the  same  William  and  Henry  were  of  the  said  Interest 
and  Term  of  and  in  the  Tenements  aforesaid,  with  the  Appur* 
tenances,  possessed,  and  being  so  thereof  possessed,  and  the  said 
John  George  being  seized  of  the  Tenements  aforesaid,  with  the 
Appurtenances,  amongst  other  lliings  for  TV^rm  of  his  life,  the  Re* 
Tersioh  in  Fee-simple  thereof  belonging  to  the  aforesaid  late  Abbot 
and  his  Successors,  the  same  late  Abbot  and  the  then  Convent  of 
the  same  Place,  by  their  unanimous  Assfnnt  and  Consent,  after- 
wards, and  before  the  aforesaid  T'lvoio  when,^'^.  tit.  the  0th  Day  of 
Ja7hiary,  m  the  31st  Year  of  the  Reign  of.  die  aforesaid  Lord 
Henry  the  Eighth^  late  Kmg  of  Englandy  by  their  Writing  sealed 
with  their  common  Seal,  and  inrolled  of  Record  in  the  Conrt  of 
Chancery  of  the  same  late  King  Henry  the  Eighth^  gave,  granted^ 
and  flreeiy  surrendered  the  aforesaid  never^oii  of  the  Tenements 
aforesaid,  with  the  Appurtenances,  aiUpngst  other  Things  tp  the 
aforesaid  hit^  Kmg  Henry  the  Eighth^  to  have  and  to  hold  to  the 
^ame  late  King  Henry  the  Eighth,  his  Heirs  and  Sucees^prs  for 
ever.     By  reason  of  which  said  Gift,  Grant,  and  Surrender,  the 
sjime  late  King  Henry  the  Eighih  was  of  the  aforesaid  Reversion 
in  Fee-simple  of  the  'tenements  afore^id,  with  the  Appwtenaacf s, 
amongst  other  Things,  seized  as  of  Fee  and  Right.    And  after* 
wards,  and  before  the  aforesaid  Time  when,  t^c.  viz.  the  6th  Day 
6f  June,  in  the  S4th  Year  of  the  Reign  of  the  aforesaid  l^rd 
Henry  die  hishth,  late  King  of  England,  the  aforesaid  John 
George,  at  Tewkshury  aforesaid,  in  the  County  aforesaid  died ; 
after  whose  Death,  viz.  on  the  Morrow  of  Si.  Michael  die  Arch- 
abgel  then  next  following,  that  is,  the  last  Day  of  September^  in 
ihe  abovesaid  S^Uh  Year  of  the  Kcign  of  the  said  Lord  Henry  the 
Eighth,  the  same  William  Cartwright  and  Henry,  into  tlie  Tene- 
hients  aforesaid,  with  the  Appurtenances,  enterecl,  and  were  thereof 
jbossessed  for '  I  'er m  of  the  aforesaid  Q 1  Years),  to  the  aforesaid  John 
and  Marguret,'  in  Form  aforesaid  granted,  the  Reversion  thereof 
in  Form  aforeiiaid,  belonging  to  the  aforesaid  late  King  Henry  tlie 
Eigluh  and  his  Heirs.    And  afterwards  ttie  same  late  King  Henry 
tjkt  Eighih,  being  seized  in  Form  aforesaid,  of  the  Reversion  ot 
riui  Tenements  aforesaid,  with  the  Appurtenaneety  t^f  his  Letters- 
psitent^  the  Date  vfhereof  is  at  Weotnm^ter,  the  14^^  D^  of  Oc- 
Ic^,  'in  fte  S6t|i  Year  of  fail  Reign,  gave  and  gn^ited  tlio  afore* 
Md  itk^fkwm  of  the  Tademenlts  afofepaidi  with  ^  AppmfimiAm^tp 
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to  ikm  ifaiaMkl-gidbrrf  Tmcy'^  to  hmwm  to  fan&  and  Im  ttdnisr 
ever.  ^TBff  tmamm  of  wfaich  and  Lelten-iMlart  the  ■— f.  iBiriiinf 
wm  mnaeA  in  kb  Dcmene  as  of  Fee  of  the  afairnaM  Beietthm 
of  fheToMBiettttefocenid,  villi  the  AppurteDmceiyeiid  the  iHoe 
JZadUftf  beng  so  lend  in  FocM  afoieaidy  of  the  Be¥emoQ  efi^ 
nid^  eod  the  albfeadd  WiUiam  Ouiwengii  end  iioify  htieg  pes- 
sosedieFannafiweseid  of  the  Tenenmis  efioRseid,  witblMilp« 
pwfanflBocSy  amongst  other  Things,  the  same  WiUimm  Cmim9ig/U 
and  Utmrn,  aAerwaids,  and  before  the  afatesaid  Time  wivnt  #c. 
«t£.  the  fidi  l>Bf  of  Hajr,  in  the  fidi  Year  of  the  Reign  of  Lotd 
fAnnil  the  Sixii^  kle  King  cl  Et^auJ,  mt  ComgAloH, 'm  the 
Coonff  of  WmfwiAf  gmnted  all  their  liitaley  Tenn,  and  IntoBst 
which  they  then  had  to  come  of  and  in  the  Tenements  afansaU, 
with  the  Appurtenances,  amongst  other  Things,  to  the  aforasml 
Johm  TkroUm^rtom,  By  virtue  of  which  Grant  the  same  «M»; 
into  the  Tenements  afbrenid,  with  the  Appurtenances,  hefbie  ihe 
aforesaid  Time  when,  4r.  entered,  ami  was  thereof  possessed^  and 
being  so  thereof  pmsessrd,  afterwards,  and  beAwe  the  aforesaid 
Time  when,  itc  pol  his  Catde  aforesaid .  into  the  aforesaid  Place 
where,  SfCf  to  cat  up  the  Grass  then  gibwii^  there ;  and  the  Gatde 
aforessid  theaame  Tme  when,  ^r.  were  in  the  aforesaid^ Places 
called  Dide&U,  eating  up  the  Grsss  then  growing  there,  tsnlil  the 
aforesaid  Rkkmrd  wd  MWkim^ .  the  same  Time  trhen,  S^  wit 
JSfci^^M  aforesaid,  took  the  Cattle  aforesaid  m  the  afomsaid  Place 
where,  Ac.  and  the  same  mifustiy  detained  against  Gagm  and 
Pledges  uatil,  ^r.  as  the  same  Johm  Throekmerion  above  ceoH 
plains  against  theau  And  this  he  is  ready  to  verify,  wherefate  for 
that  the  same  Riciard  and  IViUiam  have  above  confessed  the 
takiqg  of  the  Cattle  aforesaid,  in  the  aforesaid  Place  whaR^4tik 
he  prays  Judgment  and  bis  Damages,  by  reason  of  tbe  taking 
and  unjust  Delcntiou  of  the  said  Oittle  to  be  adjudged  to  him, 

I>rlaidasti  pay        And  the  aforesaid  Richard  Traty  and  ITilliam  yicbolttm  pngr 
Oyer.  Oyvv*  of  the  aforesaid  Wriaog  indented  by  tbe  aforesaid  lite 

Abboty  with  the  unanimous  Assent  and  Coment  of  the  ConieOI 
of  the  mme  late  Monastery,  to  the  aforesaid  Johm  Smith  and  Afaj«« 
garti  his  Wife,  of  tbe  Tenements  aforesaid  made.  And  it  is  reaiL 
to  them  in  these  Words  :  ^  This  Indenture,  undo  the  iXMh  Day 
''  of  the  Month  of  Sepiembtr^  in  the  17th  Year  of  tbe  Reign.of 
^  Iking  Uemry  the  Eighth,  between  Hemry  by  divine  Permiaaion 
''  Ab^  of  the. Monastery  of  tlie  blessed  Virgin  Mary,  of  lev/»- 
''  ^arrjf,  and  tbe  Convent  of  ibe  same  Place  of  the  one  Par^  and 
<'  Jphm  Smith,  Citizen  and  Clothier,  of  Ljondon,  and  MtngoHt 
"  his  Wife,  of  tbe  other  Part,  witnesseth,  that  the  afortsasd 
'*  Abbot  and  Convent,  by  their  unanimous  Aneut  and  CcBtsen^ 
**  have  delivered,  granted,  and  to  farm-let  to  the  same  JaAn  and 
**  Margaret  tbe  Reversion  of  all  and  singular  the  Messuages, 
^  Lands,  Tenemoits,  Meadows,  and  Pastures  of  them  the  said 
^  Abbot  and  Convent,  in  Didcoie,  in  the  County  of  Glomcedet^ 
^  with  aD  and  sa^lar  their  Appurtenances,  together  with  M 
*'  Chapel  thece  being,  all  which  John  George,  Dorothy '  ma 
^^  Wife,  and  JiNiJt  their  Daimhter,  now  hold  for  Term  ofibag 
'^  lives,  and  of  t|MB  loiq^  liver  of  theqi  (the  Goods  aodiSiMt 
^  tels  of  Felons,  Fugitives^  Felons  of  themselves,  and  Persons  put 
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^  in  Eill^iit^  coadetnnedy  iNillawedy  Wittfr  ^raid  Bstmya^rmd  jA  f  «  1^7  l 
**  ♦othmEgcheatg  v>hatmiver-  bappeoiog  tor  the  tfomiud^ Abbot  L  ^^7  J 
''  and'£Mveiit-  and  their  Successora,  altogethef  eii6epitefl'«iifl  Vh 
''  eepved)  to  have  and  to  bold^e  aforesakl  Messuagetyilonds^ 
'*  Taiementsi,  Meadows,  and  Pasturea^  together  wiib  cthe  GShapol^ 
'*  mtb  all  their  Appurtenamses^exeept  as  befbce  exoeptbd^.ft)  ifct 
'<  afoveiaifl  John  Smithy  Margaret  his  Wife,  and  their iAiai|^Oi^ 
'*  firoiBtbe  Feast  of  St.  Michael  the  Archangel  next  to  omte.i^ibQa 
'Mhe^i  Deaths  Surrender,  or  Forfeiture  of  the  eforestid  Voiii 
'^  ^^rge,  JioMhy  his  Wife,  and  Joiin  tbeiv  0ai^lerj  or  ^hen* 
<raoever  ki  any  ether  Manner  the  Reveraiott  aforesaidflbatt .iU|f 
"  unto  the  End  of  the  Tenn  of  €1  Yean  from  thence  aeatrim-  / 

''  lowing^  and  6iUy  to  beoompleat.  Yielding  therefore  yearly  to 
**  She  aforeaaid  Abbot  and  Convent  and  their  Successors  or  Aa- 
^'  aigfia  seven  Pbunds  Sterlings  and  two  Shillings  for.  a  Pittance 
''  erf  the  Conveaty  to  be  paid  at  the  usual  Terras  thereby  equal 
'^.  iBortionSy  Sfc*  in  Witness  whereof  the  Parties  aforesaid  let  these 
''/iPvesents  have  interdiangeably  put  their -Seals*  -Gken  in  die 
'^»  Chapteivhouse  of  tiie  Monastery  aforesaid^  the  JDayrand  Year 
'^ijdbote  written."  .Which  being  read  and  heard^  the  same JSi^AaivI  IHfiaidantodo* 
Tra^  and  mUiam  Nic/iolson  say  that  the  afoieaaad  PJee  jif  •  the  '^'^^' 
albf etaht  John  Tkmckmerton  upon  the  -afiiresaid  WrilM^.itideiited 
to  the  Avowry  of  the  said  RkAard,  and  Cogntztoaavof.  the  •afore- 
said WiUiamf  in  Manner  and  Form  aforesaid  abolie  iaittsir  piewled, 
iS/flssufideat  in  Law  to  preclude  them  the  said  Rithard  ioA  J/Kil* 
Ham  from  having  their  Avowry  and  Cognizance  aforesaid  ag^inet 
the  afioreaaid  John  Throckmertotty  and  that  thejr  IbaTejiMi.Neoca* 
.ai^,  nor -are  by  the  Law  of  the  Land  bound  to  anaii'^  Ahat  Plea  jn 
Manner  and  Form  aforesaid  pleaded*.  And  •thia^y  affe  ready  to 
mrify,  wherefore  for  Want  oif.a  sufficient  Plea  in*  Bar  in  thta^Be* 
Iialf^  the  same  Richard  and  William  pray  Judgment,  and  a  Uetum 
of  the  Catilc  aforesaid,  together  with  Damages,  6^c.  to  be  adjudged 
to  them,  i^c.  v    . 

And  .the  aforesaid  John  TkrockmertoHf  for  that  be.  i  has  above  Joiaitcr  in  De« 
fUed^ed  sufficient  Matter  in  Law  to  preclude  the  aforaeaid 'b*'"^'* 
Richard  Tracy  and  Williant  Nicbohon  firom  bating  their  Avowry 
assd  Cognizance  aforesaid  against  him,  which  he  is  ready^  to  verify, 
whteh  said  Matter  the  aforesaid  Richard  and  WHUam  dio.noC 
denar^  nor  thereunto  in  any  wise  answer,  but  the  .said  Averment 
wholly  refuse  to  admit,  as  before  prays  Judgment,  and  bis  Damages 
by  reason  of  tlie  taking  and  unjust  Detention  of  tbe  said  Cattle  to 
be  adjudged  to  him,  ^c.  And  because  the  Justicea  here  wiU  ad- 
viae  of  and  upon  the  Premisses  before  they  give  Judgment  there- 
mOf  Day  b  given  to  the  Parties  aibresaid  here  •'Untii die. Oc/ove  of 
Si*  Hillarjjf  to  iiear  their  Judgment  thereon,  because  the  same  Jus* 
.tioes  here  Uiereof  not  yet,  ^c. 

The  Case  was  recited  thus.      John  Throckmcrtqn  has  sued  a     Tbe  CASE» 

Xi^inl  of  second  Deliverunce  again&t  Richard  Tracy  and  William  Land  for  iS?** 

and  aft^wards  JLea$cf  the  HettnUm  thereof,  kf^bendrnm  tlie  Ltf^  from  M\fihmUm»  next  after  tbe 
first  I>a5e  ended  for  di  Years,  this  \i  a  good  Lease  of  t&'e  taad  for  so  lonc«  aad  tbe  ktbfwinm 
•ad  the  PVeftiittes  suad:  w^U  to^rether.  And  tberefbre  altheilMi  tbe^OVtiaat  for  LUb  dies  beA»a 
AtloffniacDt^yietithe  Graot  is  fo*d,  tbeAeAndamsbcwingtbuit  wasistHidedasaLeueaf  die 
Land, and,  not  as.a  Grjuit  of  the  Reversion.  S.  C.  Dy.  tsi*  pL  4(L  Bro.  Attoranieat  61.  Lease  75. 
B.K.  C.  1 4<^/d.C.  cited  and  aj^recd  Post  197. 19a.  Vid^  10  Co.  lOf lb.  t  Bac  Abr.  490.  3  Bae. 
Abr.  4V3.  i?*!.  458. 

KrcAa&oji, 
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NichahMr  forlalniig  Im  Cattle  tfie  €dth  Day  of  Mtmfk,  in  the 
7tli  Year  of  die  Reiga  ol  Kmg  Edmrrd  6.  at  Beckfanff  io  a  cer- 
tam  ^Fiaee  called  Didcote,  Sfc.  And  the  Defendants  say,  tfiac  tb<^ 
Phee  in  which  the  taking  was  supposed  to  be,  contains  MO  Acres 
ef  Land,  with  tiie  Appurtenances  itt  Beckf'ordj  whe/eof  the  said 
Xkk^tfd  Tmcy  at  the  Time  of  the  taking  was  seized  in  Fee*  And 
1m  in  Us  own  Hight  avows^  and  the  said  Nichohon  as  his  BniHff  ac- 
knowiedges  die  taking  of  the  Cattle  therein  fcr  Damag^-feseanf, 
if€.  Ami  against  this  ThraekmerUn  pleads  in  Bai*  to  the  Awiitry; 
^riiat  long  bdbre  the  said  Tracy  had  any  Thing  in  the  said  Lind', 
pm  Hemrff  hte  AMbot  of  the  laie  Monaisteiy  of  St.  Mary  th^ 
Virgin,  of  'SemMmry  in  the  said  Connty  of  Gtoficesierf  Was  seiaed 
of  one  Messuage  and  the  said  10(1  Acres  of  Land,  anacHkgfA  otfier 
Tliii]gi>,  in  Beckford  aforesaid,  in  his  Demelne  as  of  Fee,  in  Right 
of  bis  said  Monastery.  And  being  so  seized,  he  Mith  the  Avseai 
of  the  Convent,  before  die  Time  when  the  takinc?  is  supfxiised  t6 
be,  leaied  by  Deed  the  ssod  Tenements  to  John  George,  DfPrbtHy 
his  Wife,  and  Joan^  their  I>iughter  for  Term  of  their  Lives-.  And 
aftervvards  thtf  said  Abbot  with  the  Assent  of  the  Convent,  tit.  th^ 
fiOth  Day  of  September  in  the  17th  Year  of  the  Keign  of  KiHg 
Hettry  B.  at  Tewksbury  aforesaid,  by  their  Deed  indented  shewn 
fcrttb^  delivered,  granted,  and  to  farm*let  to  one  John  Smith  and 
Meavarei  his  Wife  the  said  Tenements,  amongst  other  Things,  b^ 
tlie  Name  of  the  Reversion  of  all  and  singular  the  Messuagea,  Lssidtf, 
Tenements)  Meadows,  and  Pastures  of  the  said  Abbot  snd  Con- 
vent IB  Didcote  in  the  County  of  Gloucester^  with  all  and  singular 
tiieir  Appurtenances,  together  with  the  Chapel  tltere  being,  (aH 
which- JoAii  Getn^e,  Dorothy  his  Wife,  and  Joan  their  DaughteiP, 
then  held  for  Term  of  their  Lives,  and  of  the  longest  Liver  of  ihem) 
to  have  and  to  hold  the  said  Messuages,  Lands,  Tenements,  Mea- 
dows, and  Pastures,  together  with  the  Chapel,  with  the  Appur- 
tenances, to  the  said  John  Smith  and  Margaret^  and  their  Assigns, 
from  the  Feast  of  St.  Michael  the  Archangel  next  following  after 
the  Deadi,  Surrender,  or  Forfeiture  of  the  said  John  George, 
Dorothy  his  Wife,  and  Joan  tbeir  Daughter,  or  whensoever  by 
any  other  Means  the  Reversion  aforesaid  should  fall,  uftttl  the 
End  of  the  Term  of  21  Years  thence  next  ensuing.  By  force 
whereof  the  said  John  Smith  and  Margaret  were  possessed  cf 
such  Interest  and  Term  aforesaid  of  an^  in  the  said  1  enements. 
And  being  so  possessed,  the  aid  Dorothy  and  Joan  died,  and  the 
said  John  George  survived  them,  and  held  himself  iii  the  said 
Tenements^  and  was  tliereof  sole  seized  in  his  Demesne  as  of  Frees 
bold  by  Right  of  Survivorship.  And  afterwards,  viz.  the  10th 
Day  of  Oc<o6er,  in  the  29th  Year  of  the  Keign  of  Khig  Henry  8, 
at  Tewkehury  aforesaid,  John  Smith  grahtcHl  his  Estate  and  Term 
in  the  said  Tenements  to  one  IVilliam  Cartwright  Btid  Henry  Cari^ 
.  .  ftrizht.    And  then  he  shews  that  the  Reversion  of  the  said  Te- 

nemcnts  came  to  the  said  King  Henry  8.  by  Surrender.  And 
afterwards,  viz.  the  Glh  Day  of  June,  in  the  34tli  Year  of  the 
Hcfign  of  the  said  King  Henry  6.  the  said  John  George  died  at 
■  '  7c2i^/rsAiir^  aforesaid,  after  uliose  Death,  I'ir.  the  next  Day  afteir 
*  the  Feast  of  <$^  Michael  then  next  following,  the  said  nHHam 
Cartkeright  aad  Henry  Cartrmght  entered  into  the  Tenements, 

And 
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And  he  abrwi  th«t  tflerwarda  die  said  Kbig  Henry  8«  gntnt^i  the- 

RevefBioa  ef  the  «udTeuenmiU  %o  llw  sftU-JKitAare/  Tranf  b 

Fee..    Aad  afterwards  the  jiaid  William  .Cattmrigkl  aad  Uetny 

ip^n ted  diek  EaUte  and  Term  "^^in  the  said  Tensmeats  to  jtbe :  Plain-       [  *  1 48  ] 

tiffy  by  force  whereof  h4  entered  into  the  said  I'aneoitelSy  and  was 

poasesaed.    And  being  so  possessed,  he  put  his  Cattlei  in  the  said 

Flaoe  whape,  4rc.  which  were  there  until  the  J:)efendantt  took 

then.    And  the  Defendants  demand  Ot^r  .of  the  aaid  Deed*  o£ 

Demise  made  to  the  aforesaid  Smith  and  bis  Wife,  aiad^it  was  read 

lo  them,  and  iurolied  de  verb9  in  verbum^  and  ih^  Worda  ;were  sr 

Demise  of  the  Reversion,  kabemium  the  aaidi  Measuagasi:  L^nds^ 

and  Tenements,  S^Xm  from  the  Feast  of  Si.  Miek^el  next  following 

after  the  Dead),  Surrender,  or  Forfeiture  of  the  said  JoknGtorge^ 

Dorothy f  and  Joanj  or  whensoever  by  any  other  Means  the  siHd 

Keversion  should  fall,  until  the  End  of  21  Years  dience  neat  foU 

lowing,  as  appears  before  by  the  liecord.     And  upon  this  tha 

Defendants  tbmur  in  Law. 

And  this  Demurrer  was  argued  by  all  the  Seqeantsi  at  the  Bar^ 
viz.  the  new  and  ancient  Serjeants  hereunder  mentioned.      And 
Wa/pole,  Rastalf  Rookby  and  Gawdi/y  argued  for  tfie  Defendants, 
and  Prideaux,  Bendloe^  Robert  Catliue,  Mor^an^  Richard  Cat* 
UneyAuthoiii^  Browuy  nnd  Dyer,  for  the  Piamtiff.     And/ it  was  ^^dutmdiiilL  - 
first  ar^ed  in  Michaelmas  Term,  in  the  tecond  and  third  Years  of  J^^*  ^^^P' 
the  Reign  of  King  Plulip  and  Queen  Mary ;  and  it  was  abo  de-  ^    . 
bated  in  Hillary  and  Easter.  Terms  next  following.    And  first  of 
all  I  shall  set  down  the  Exceptions,  which  were  taken  to  the  Plead« 
ing  by  the  Coun^l  who  argued  for  the  Defendants,  some  of  which, 
were  tfiken  by  one,  and  some  by  anotlier  of  them ;  and  afterwards 
I  shall  report  the  Matter  iu  Law. 

One  Exception  taken  was,  for  that  the  Plaintiff  has  conveyed  Exec pUom  faluHi 
to  himself  an  Interest  iu  a  Lea!>e  made  by  an  Abbot,  with  the  by  the  Defend* 
Assent  of  the  Convent  to  one  Stfiith  and  his  Wife,  which  is  pI^^JjJJ^*  • 
made  by  the  Name  of  a  Reversion,  and  to  commence  after  a  for« 
mer  Lease  ended,  viz,  after  tlie  Lease  made  to  George  and  his 
Wife  awl  their  Daughter,  wiiich  Lease  is  alJedged  to  be  made  by 
Deed  indented,  in  which  Case  the  Plaintiff  ought  to  have  shewn 
forth  diQ  Deed  indented.     For  if  there  was  no  Deed  thereof,  diere 
could  be  no  Lease,  and  if  llierc  was  no  Lease,  Uiere  could  bo  no 
Heversion ;    and  also  the  second  Lease,  which  is  to  commence 
after  the  first  I^ease,  has  no  certain  Commencement  shewn,  nor  can 
it  be  taken  to  continue  until  tliis  Day,  for  if  there  was  no  6>rmer 
Lease,  but  the  btttT  commenced  presently,  then  is  it  now  ex- 
pired.    And  so  tiie  Validity  of  the  second  Lease  depends  upon  the 
Validity  of  the  first  Lease,  in  which  Case  tiie  Plaintiff,  in  order  to 
make  Iiis  second  Lease  good,  ought  to  shew  the  first  Lease  to  be 
good,  and  in  order  to  make  that  good,  he  ought  to  shew  that  it 
was  by  Deed;  and  also  I)o  ought  t^  shew  the  Deed,  because  it  is    . 
a  Means  to  make  his  owu  Lease,  rtz.  the  stxond  Lease,  good,  and 
therefore  he  ought  to  shew  it,  notwithstanding  tlie  Deed  was  mad^ 
to  anodier,  and  also  he  ought  to  shew  tliat  the  first  Lease  is  de* 
tcrmined.     ^And  therefore  it  was  said,  that  in  13  Ed.  3.  it  appears  *H.]3Bd.3. 
thai  a  Man  brought  a  Quare  impedit  against  the  Abbot  of  Crooh  Jl^Jll'S?'"*^ 
imdf  and  counted  of  the  Presentment  of  his  Ancestor,  and  after-  vide  Post,  149. 

wards 


148  Anao ft  wd  t  PUKp  and  Mwy.  iaC.  B 


wifdbiMwi  thU  hift  MMMlMr  gfWHd  16  tht  PiMicflMv  Of  the 

Abbot  dbe  wit  AwAhm,   by  Imw  «beiMf  the  FlwiMWBor 

pnmltd  10  tbt  «flrt  AfoiteGO,  adi  Ike  Pwuotw  dbod^  Md  so 

ttbokMfMl  to  tboHMwriffto  pmeat,  ood  iMm  far— larb  is  he 

kid  iiiifiini  tfnt  tho  ftntdbc— or  of  the  Abbot  pfOMMoil  the 

hft  bnwibwl^  iriudi  pot  hk  Aocitw  out  of  fommtim  (if  it 

WM  uot  by  footoa  of  Ae  Gkaot  by  Died,  which  bo  oogbt  to  Amw) 

k  woi  oimigd  Ihtt  Ike  Abbot  ibovld  hofooWfic  to  tbt  BiMtop. 

Jkmi  00  boo  bo  ought  to  tbow  tint  Deed  of  tho  Ltoto,  for  ot  it 

woMieto  aaolfatrlRro,  so  was  it  io  die  other  Goto,  oodot  die 

BMItbereai  oaded,  to  woe  it  io  tho  other  Cote:  Aod  oe  the 

Onsm  m  tbe  oud  Cteo  oMdo  tbo  Qraotor  to  hove  the  Rovorsioo, 

to  bo  oe  o  Firivy  to  tho  P»Meotment,  so  io  oor  Cote  tbe  firrt 

tbe  Lbmnt  tohovethe  Reversion^  ood  wes  tbo  Onnt 

of  tho  oeitoib  CooMMMemciit  of  the  Phiintiff*8  Tcrai  eooeedifig 

to  dbe  LioMtoiioo.    And  t6  the  Ptaipliff  hero  ought  to  tbow  die 

Deed,  OS  Welles  the  PkintiflF in  the  other  Caseought    Aoid  Many 

oriwr  Gases  tveio  pot  to  enforce  this  Exception. 

>Vi4eDy.  Ifi4.        ^  In  Answer  to  this  it  was  said,  that  it  is  not  necessary  to  shew 

ti^V.^*"'^^'*  Ibo  Dieod  far  diiee  Coosee.     llie  first  was,  becaose  die  Ploindff 

^^VinfAte.      heso  is  •not  Privy  to  die  Deed,  for  it  was  made  to  a  Soroi«er»  and 

tivMisifia.     Ibeiefaio  tbe  Plaintiff  is  o  Stranger  to  it    'And  as  to  this,  the 

•^£JL  ^^"^  ^  ^^  ^'  ^*  ^"'^  alledlged,  where  in  a  6Vtrr  Fooos  for  an 

I)^^ir4!*pL  18.     Advowaoo  against  the  PaOron   and  Inconbenti  tho  Incmnbent 

1 8how.  418.  Ptr  picodod  dMt  tfao  Qoeeo  had  grsnted  die  Advowsoo  to  the  Earl  of 

l^rMs,  J.ioCo.   JnuM^  whoso  Esute  his  Patron  had,  and  he  had  his  Plea  by 

Heaths^Max.       the  clear  Opinion  of  die  Court,  widiout  shewing  die  Letters-pa* 

isf.  Vin.  Abr.      teot,  bocauso  be  was  not  Party  to  them,  nor  did  they  belong  to 

^tit  FaittM.a.      him^    <i  And  also  the  Case  in  7  H.  6.  was  cited,  where  a  Pkndn 

« t/m  EAs!        ^ ^  Cbnrcb  avowed  for  a  Rent-charge  devised  ont  of  Teneanent<( 

Fi^.  Qmela-    in  Lomdom  to  bis  Predecessor  and  his  Successors,  and  the  Plaintiff 

pcciit  1.  Msn-       demanded  Offer  of  the  Testament,  and  it  was  there  clearly  held 

iT^pf^i  1HL6.     ^'^i^  should  iiot  have  it,  because  it  belongs  to  die  Executors,  and 

14.  pi.  3.  Fits.       not  to  die  Parson.    *  And  also  tho  Case  in  10  Ed.  3.  was  oUedged, 

MonttrmDf  de       v^bcio  one  avowed  upon  a  Prior  for  Fealty  and  Rent,  aod   the 

^i!^^,  8  a.^  ^^  pleaded  in  Bar  duU  die  Avowant  had  granted  by  Deed  die 

Pw  FnieMx.  Bro.    Services  in  Tail  to  another,  and  that  his  Predeces  sorattomed,  and 

Moiwtnins  de       ^  h^d  die  Flea  by  Award  widiout  »heuing  the  i>eed,  because  the 

i^'pl/^w.  P«r     1^^^  <>tight  to  tarry  widi  him  to  wbom  it  was  made.    '  And  also 

Brwm,  P^'iiyugh'   the  Case  in  Stt  tf .  6.  was  cited,  where  the  Servant  of  a  Collector 

Uy,  €t  Baidwin.       of  i^enliv  juttified  die  takii^  of  Cattle  for  the  Fifteenth^  with- 

T  ^vm  1X9.      ^^^  shewing  die  Commission  of  his  Master,  because  it  belongs  to 

He«Ui's  Max.*      bis  Matter.    *  And  the  i  aee  io  35  //.  ().  was  also  alledged,  where 

138.  in  I'reaposs  for  Goods  carried  away  tlie  Defendant  said  that  he 

^I'y*  Bro!  ^*  ^'      •■•  Mayor  of  die  Town  of  C.  a^id  diat  the  King  by  his  Letters- 

llonstrans  de       patent  faod  granted  tohim,  bomg  Mayor  and  to  die  Comipoiialty, 

Fsits,  49.  L.  P.    od  tbe  Gnods  of  Outla\^s,  and  said  that  the  Plaintiff  was  outlawed, 

HMUi's^MuLisa.  ^"^  '^  ^  ^^  Defendant)  dieii  beuig  Mayor,  took  the  Goods, 

•  M.  10  Kd.  5. 40.  fl.  17.  Ktc.  W<Mtnii  4e  P  >it%  90. 

f  H.  3«  H.  6.  4f .  pL  10.  Fits.  Momtrass  de  Fiotii,  86.  Hro.  58.  M.  tl  Ed.  4.  50  b.  Per  OMbt. 
Bfo.  UiU.  im  IL5lLs.ll.  1*1  9^  Fiti.  Ibid.  ;^6  Dy.  29.  pi.  tfuO.  Per  Bnmrny  WiUngkbg^  if 
]Mkdn»  iOfb  ac  a.    t  Krb.  «Ma«  T.  Rayin.  I?9.  Vin.  Ahr.  tit.  Fails  M.  a.  27.  pi.  ;S. 

tlL:iSE,iba.  Plti.M9i»tnundeFaito,96.  Bro.  11.  Ante  8 1.(1} and  the  other  Books  tbere  cited* 

and 
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and  by  the  betMr  Opinion  he^ahril  not  1m forced fosheMr thd '£ef- 

ters-petaitf  Uecatise  thej  tanr^ with  tlie  rM «yor  >«nd  Cem Aottiltf ,- 

and  now  he-wviot«'Mayor,  and'  tiiertiibre<hti«A'4t  not*  be  forced  lb  ' 

sliew  them^  Aad  sevcnil  other  good  Ckids  were" put  on  this-Heiiil. 

J\nd  as  in  these  4;iue  ailedged  the  P»tiefl  ahoiM  fiM'be'forcM 

*  to  shew  Deeds  which  did  not  betong  to  then,  ibr  ilie  Hani^  fii^i-i       [  •  I49  ] 

son  in  our  Case  the  Plaintiff  shall  not  be  cOin)ieUed  't<y  sh^W  the* 

Deedi«4iicb  does  not  belong  to  him.  *      * .      *::      1}    •:;'»  .   1.  x ' 

The  tecofld  Cause  %Pas,  f6r  that  the  Estate  coMaiVifed  m  (H«f'^ 
Deed  wis  ended'  and-* determined  b3^tho  fteatb-bf  th^  Tenanti'' > i^f^c.  sLtr. 
for  Lifey  iDwhidiCase  forasmuch  afis  thePlatntiffdoesnot^cMtni^soa.  Vio.Abr.tit. 
iior  can- claim  frooi'them,  but  onlif  shavFS  tho  Leaser  in'brderTS-'*.**^^'*-^^* 
convey  the  second  Lease  to  bionsrify-he  shilll'notb^~for<5edl6H)eW'*s/p'.  Dv.  174. 
the  IM^dof  the  Interest  tliat  is  deternimed.  '^^And  therefbr^' it  pi*  18. 6  Co.  js! 
M-as  said^  if  one  prevents  to  sa' Advowsony- and'bfterwards  grants  g*   loco.po.b. 
the  next  Avoidance  to  another- by' Deed,  who- preseniis, -end  afttf  jsh^w/iibV/ct-^* 
the  Chnfcb  bec(>me8  void  by  the  Death  of  the  second  Presentee,  l-^^inz.  Heath's 
there  if  the  Grantor  present  and  be  disturbed  %  a  Stranger,  W'^^*-,^v^-^°**^ 
shall  have  a  Qunre  Impeditj  atid  shali  shew  the  Plrescntment  by  ^yi,  9^11,^,9.^, 
the  Grantee  of  the  next  AvoidHnce,  and  shall  not  be  forced*  tb* 
shew  the  Deed  of  Grant  thereof,  because  the^'fistate  fs  ended; 
And  to  warrant  this  one  of  the*  Years  ^  of  if .  4.  was  alledged,  bxtt ' 
there  is  no  such  Case  in  the  Year  hiied-     ^BtU,  note,  thrU  in  Nota  bene  hy  the 
M.  14  H.  4.  Ae  that  had  the  Nominaii(niin Fee,  tha$-is,  ke  that  Reoortcr. 
ought  to  prisent  hh  Cl&k  H>  the  Abbotj  who  Wat  to  pr^ent  kirn  p?Jj*  MoMt*'  ^^' 
over,  presented  his  Clerk  to  the  Abbot,  ze^o  did  present  him  over,  de  Fails,  iso, 
and  afterwards  he  granted  the  Adc&wson  to  *one  for  hfife,' aitd  Bro.40, 
after  that  granted  the    Reversion'  in  fee,     and  the  Heir  if' 
the  Grantee  in  Fee,  'after  the  Death  of  the- Tenant  for  Life, 
brought  a  Quare'Itnpedit,  and  made  his  7-V//et]t  supra.  '  And  the  ' 
Defendant  demanded  Oyer  of  the  Deed  ^  Grant  fe/r  Ttrnv  of 
Life,  and  also  of  the  Grant  of  the  Reversion.  ■  And  as  to  tne  .        /. 
Deed  of  Grant  ojfthe  Reversion,  it  was  \>rdered  by  the  Cofirt  to  be' 
shewn  forth ;  arid  as  to  the  Deed  of  Grant  for  Term  tff  Life  it  was 
not,  became  he  did  not  claim  4)  If  it,  and  the  Estate  was  dettmdked ;  , 
rchich  perhaps  zranthe  Case  intended.     However  the  Case  vouched  - 
seems  to  be  good  Lawi    AudtUe'  Diference  between  the  said  Case 
•*  of  the  Abbot  o/'Crowland  and  this  G-ttsf,  is  this,  vfe.  the  one  Case  ^  Ante  148  (ij. 
seas  against  a  Privy ,  and  the  other  agaimt  a  Strtn^ger.    And  it ' 
$eems  good  Reason,  that  if  one  alhdgtsn  Presentment  in  himself 
or  in  his  Ancestor  or  Predecessor,  I  shall  not  sav  that  he  who  pre^ 
tented  had  but  the  next  Avoidance,  or  a  particHiar  Estate  which ^  is 
uozo  ended,  without  shercing  the  Deed  tnereofifor  thereby  t  dimi^ 
fiish  the  Estate  gained  presumptfoely  by  the  Presefitment,  and  a 
Deed  is  requisite  in  such  Case ;  b}tt  "against  a  Stranger,  who  is  not 
nrivy  to  the  Presentment,  it  is  otherwise'^  and  this  seems  to 'he  the 
Dimrence. 

The  third  Cause  wrfs,  for  that  the  second  T^ease  was  •  executed.  •  Ri^ii/fl.  6  Co. 
And  so  it  is  pleaded  by  the  Plea  in  Bar  to  the  Avowry,  ipwl  that  J5;,%Py;Jjf;  P*' 
he  Plaintiff  entered,  which  is  confessed  by  the  Demurrer.     Aiid  liuFaii  M  Ju 
hen  it  was  said,  that  although  in  many  Cases  a  Deed  ought  to  be  io*Jte«HiNJN.  ^n. 
hewn  when  the  Thing  is  to  be  executed,  yet  when  it  is  already  '^ 

xecutcd  the  Party  shall  shew  Title  to  it,  without  shewing  a  Deed. 

u  And 
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*M.  11 H.  4. 59.  •  And  it  was  said  that  1 1  H.  4.  tends  to  this  Point,  viz.  that  if  a 
^trmn*'d^iiiu  Reversion  is  granted  in  Tail  by  Deed,  which  is  executed,  the  Issue 
126.  Bro.  34.  ui  Tail  shall  have  a  Formedon  in  Descender,  and  shall  not  shew 
Vormedoa  23.  the  Deed  of  Grant,  because  it  was  executed.  '  And  the  Case  in 
Co  ^Ut^sV  b  ^  ^'  ^'  ^^  •'■^  allec^ged,  where  a  Prior  brought  an  Action  of 
Ante52.'(c)'  '  Trespass  for  a  Horse,  and  counted  that  the  King  had  granted  to 
and  the  other  him  all  Chatties  waived  in  a  certain  Place,  and  shewed  that  the 
?h'40  eTs  *io.'  ^^  ^^"®  ^^  ^  Chatde  waived  there,  and  seized  by  the  Bailiff  of 
pl.']9.Fitz.Mon-  ^^  Prior,  and  that  the  Defendant  took  him  and  carried  him  away, 
Strang  de  Faits  and  the  Defendant  demanded  O^of  the  King's  Charter,  and  there 
136.  Bro.  13.        jj  jg  g^jj^  ^j^jj  jf  ||,g  Kmg  grants  a  Franchise  or  any  Thing  by 

Charter,  and  the  Party  brings  an  Action  for  the  same  Tiling,  where 
he  never  had  any  Possession,  he  ought  to  shew  the  Charter,  but  if 
he  brings  an  Action  for  Goods  carried  away  out  of  his  Possession, 
although  he  recites  the  Charter  where  it  is  not  necessary,  the 
Charter  for  so  much  ought  not  to  be  shewn  ;  so  that  there  it  was 
the  clear  Opinion  that  he  should  not  have  Oyer  of  the  Charter 
because  the  Thing  was  executed.  So  here,  although  it  shotdd  be 
admitted  for  Argument's  Sake,  that  in  order  to  execute  this  second 
Lease  the  Deed  of  the  first  Lease  ought  to  be  she^n,  yet  seeing 
that  the  second  liease  is  now  executed,  the  Deed  of  the  first  shaU 
not  be  shewn.  And  afterwards  by  Rule  of  the  Court  this  Excep- 
tion was  disallowed. 
Exceptions.  Another  Exception  taken  was,   for  that  the  Plaintiff  has  not 

shewn  that  Livery  and  Seizin  was  made  by  Letter  of  Attorney  to 
the  said  Lessees  for  Life,  for  although  Livery  shall  not  be  pleaded 
ff  Bro.  Pleading  <  where  a  Man  makes  a  Lease  for  Life,  or  a  Gift  in  Tail,  or  in 
^•*"^^*'^**  Fee,  but  shall  be  intended  to  be  made,  because  the  Person  who 
TVemmt  8  Co.  82.  i^^^de  the  livery  shall  be  intended  to  be  upon  the  Land  and  to 
b.  Co.  Litt.  303.  execute  the  same,  yet  when  a  Body  politic  of  an  Abbot  and  Con- 
r  ^i^'^'^r  vent  make  such  Estate,  it  cannot  be  intended  that  they  were  upcm 
Crolcioi'velv.  ^®  Land,  for  the  Law  supposes  **them  to  be  always  in  their 
i35.Doc.PIa.48,  House,  and  therefore  if  their  Deed  be  denied  it  shall  be  tried 
J39. 4  Bac.  Abr.  where  the  House  is,  because  it  shall  be  intended  to  be  made  there, 
tit.  FeoffmeotE.  ^"^d  no  where  else.  *  And  it  was  said  that  in  3  if.  6.  in  Trespass 
a  pi.  28.  against  the  Abbot  of  T.  and  his  Canon,  Exception  was  taken  to 

**  ^  ^i^"*  ^^'  ^^®  Writ,  because  the  Plaintiff  had  not  declared  of  what  Town  the 
^h!s  H.  6.  31.  Canon  was,  and  the  Exception  was  disallowed,  because  he  shall  be 
pl.  21.  Fitz.  Brief  intended  to  be  Canon  of  the  same  House  of  which  his  Sovereign  b 
^^'  supposed  to  be  Abbot.     So  that  religious  Persons  shall  be  intended 

always  to  abide  in  their  House,  and  never  to  be  elsewhere.     And 
therefore  here  they  cannot  be  intended  to  make  Livery  and  Seizin  in 
proper  Person,  nor  otherwise  than  by  Warrant,  which  ought  to  be 
pleaded,  for  it  is  necessary  to  shew  that  tiie  Lease  for  l^ves  was 
good,  because  the  second  Lease  is  made  by  die  Name  of  a  Re* 
version,  and  was  to  commence  after  the  End  of  tlie  first  Lease, 
and  so  forasmuch  as  it  is  not  shewn  that  Livery  was  made  by  War- 
rant, the  Bar  to  the  Avowry  is  not  good.     But  this  Exception  was 
kS.  P.  Accord,      disallowed  by  the  Rule  of  the  Court,  ^  because  tiie  necessary  Cir- 
2  Saund.  305.        cumstance,  viz.  the  Livery  shall  be  intended  here  as  well  as  m  the 
Exception  taken    Case  of  another  Person.     And  it  has  never  been  usual  before  to 
and  disaUowed.    plead  the  Livery,  ut  supra,  but  always  to  the  contrarv. 

Cro.J.411.  -^  -«^     '  •'  ^ 
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Another  Exception  was  taken  to  the  Plea  in  Bar  to  the  Atowi^,  Exception  S. 
viz.  that  the  Plaintiff  has  not  ailedged  the  Place  where  the  second 
Lease  was  made,  for,  it  was  said,  it  ought  to  be  ^ewn  on  Account 
of  the  Trial,  if  the  Lease  should  be  denied.     *As  if  Attornment  i.S.  P.  Posti9i. 
be  pleaded,  the  Place   ought   to  be*  shewn  where  it  was  made,  r*i5oV^^'^^ 
causa  qua  supra.  And  it  was  said  here,   the  Plaintiff  has  ailedged  j^    ^g  ol*^^5* 
the  second  Lease   to  be  made  at   Te^'ksbury  *  aforesaid,  where  And  m!  39  H.  ^. 
Teukshury  YiViS  not  shewn  before  as  a  Place,  but  it  was  recited  in  ^i^.a.  Bro.  Lien, 
this  Form,  viz.  the  Abbot  and  Convent  of  the  late  Monastery  of  St.  pf/ j^piu  Bar*' 
Mary  the  Virgin  of  Tewksbury ;  so  that  there  Tewksbury  is  not  146.  Bro.  Lieu.* 
recited  as  a  Place,  but  as  the  Name  of  a  Monastery,  for  which  ^'  seem  con- 
Heason  the  Place  of  making  the  second  Lease  is  omitted,  and  |[*™ter'  u^« 
therefore  the  Bar  is  bad.     And  this  Exception  was  also  disallowed  Quan-e  in  both 
by  the  Court,  because  when  it  is  said  that  the  Abbot  of  the  late  Books. 
Monastery  of  St.  Maty  the  Virgin  of  Tewksbury,  Sfc.  this   is  a  Ma^fii^fieg! 
Recital  of  the  certain  Place,  for  there  can  be  no  Monastery  with-  And  see  Post  415. 
out  a  Place.     And  to  say,  the  Abbot  of  Dale,    is  the  Abbot  of 
such  a  Place,  and  so  it  contains  the  Certainty  of  such  a  Place. 

Another  Exception  taken  was,  viz.  that  it  is  shewn  in  Bar  to  the  Exception  4. 
Avowry,  that  John  Smith  granted  over  his  Term  to  William  Cart- 
tcrighi  and  Henry  Cartwright,  which  is  not  pleaded  to  be  by 
Deed.     And  it  was  said,  that  the  Lease  had  not  been  good  if  it 
had  not  been  first  made  by  the  Abbot  and  Convent  by  Deed,  and 
that  which  may  not  commence  without  Deed,  may  not  be  granted 
over  without  Deed;  *as  a  Grant  of  the  next  Avoidance  of  an  Ad-  *M.  9 Ed.  4.47. 
vowson,  a  Warren,  and  such  like,  and  especially  in  the  Case  here,  ^'^^'^^^^' 
because  the  Term  was  not  commenced,  and  till   then  nothing  but  Monstransde* 
a  Right  or  Title  was  granted,  foe  which  Reason  it  ought  to  be  by  Faits  ri. 
Deed.     But  this  Exception  was  also  ruled  by  the  Court  to  be  of 
no  Weight,  because   the  second  Lease  is  used  not  as  a  Grant   of 
the  Reversion,  but  as  a  Lease  to  commence  after  the  Estates  for 
Life  determined.     Which,  admitting  the  Lease  good  (^  although  it  ^T.\tH.7.t$.h' 
m^ht  not  be  good  to  bind  the  House  if  it  was  not  made  by  the  u^^^'  r*^^# 
Abbot  and  Convent  by  Deed  at  tlie  Beginning)^  might  well  enough  ^-'^  '  g^  ^^  q^  ^ 
be  granted  over  by  Smith   without  Deed  as  a  ^  Chattle  which  zbs.  Co.  Litt. 
was  in  Smilh  and  his  Wife,  althou<;h  the  Term  was   not  com-  ^^^'         .  , 

t  '  o  c  Dy.  124.  pi.  41. 

"fenced.  2  R^i.  Abr.  6$. 

pi.  SI.  and  the  BtM)ks  here  next  before  cited. 

**  Hereby  note  that  an  uUereae  termiid  is  a  Chattle. 

Another  Exception  was  taken,  viz.  that  in  the  Count  the  taking  Exception  5. 
is  supposed  to  be  at  Beckford  in  a  Place  called  Didcote,  and  the 
Defendant  has  also  affirmed  the  Land  to  lie  in  Beckford,  and  the 
Lease  for  Years  by  which  the  Plaintiff  claims  is  ailedged  to  be  made 
by  the  Name  of  the  Reversion  of  all  and  singular  the  Messuages, 
Lands,  S^c.  in  Didcote,  in  the  County  of  Gloucester,  S^c.  which 
iHdcote  specified  in  the  per  nomen  ought  to  be  intended  a  Town, 
for  it  is  there  limited  as  a  Place  in  which  the  Lands  lie,  and  that 
shall  be  intended  a  Town,  and  then  if  it  s^all  be  so  intended,  it 
cannot  stand  with  what  the  Plaintiff  has  ailedged  in  the  Count, 
for  in  the  Count  the  Town  in  which  the  taking  is  ailedged  to  be  is 
called  Beckford,  and  the  Place  in  the  Town  is  there  called  Did-  .     * 

cole,  and  now  in  die  Plea  in  Bar  to  the  Avowry  the  Plaintiff  has 

u  2  ailedged 
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alledged  that  the  Lands  which  he  claims  by  the  Lease  lie  in  Did* 
cote,  which  is  as  much  as  if  he  had  said,  the  Town  of  Didcdte, 
^vhich  Lease  would  not  be  sufficient  to  convey  to  him  the  Lands 
lying  in  the  Town  of  Btckfordj  for  which  Reason  the  Bar  to  the 
Avowry  IS  insufficient.  To  which  it  was  answered,  that  the  Platn<' 
tiiF  in  die  said  Plea  in  Bar  to  the  Avowry  has  said,  that  the  Abbot 
with  the  Assent  of  die  Convent  leased  to  Smith  and  his  Wife  di^ 
said  Tenements  amongst  other  Things  by  the  Name  of  the  Rever" 
sion  ofy  4rc.  which  Word  {$ai^  is  an  Averment  in  itself,  and  con* 
tains  that  they  are  the  same  Tenements  which  are  specified  in  the 
Count  and  in  the  Avowry.  And  if  they  are  the  same  Tenements^ 
dien  thev  must  necessarily  lie  in  Beckford,  and  the  per  nomen  Will 
stand  with  it.  For  Didcote  in  the  per  nomen  may  be  a  Hamlet  of 
Beckford,  or  a  Place  known  in  Beckford,  and  so  it  may  be  in 
Didcote  in  Beckford  without  any  Contrariety.  And  so  diis  Ex- 
ception was  also  disallowed  by  the  Court,  and  the  Plea  in  Bar  to 
die  Avowry  held  good  notwithstanding  it. 

Exception  6.  Another  Exception  taken  was,  viz.  that  the  Lease  for  Years  is 

of  the  Reversion  of,  ^c.  all  which  George  and  his  Wife  and  his 
Daughter  then  held  for  their  Lives,  6fc.  And  it  was  said,  that 
the  Plaintiff  ought  to  aver  that  they  three  held  the  Tenements  fot 
their  Lives.  But  this  Exception  was  disallowed  by  the  Court| 
because  it  was  pleaded  that  the  Abbot  with  the  Assent  of  the  Con^ 
Vent  leased  the  said  Tenements,  8^c.  i^hich  Word  (said)  compre^ 
bends  that  they  three  held  them  for  Life,  for  if  they  did  not  hold 
them  for  Ltfe>  then  they  did  not  lease  them,  and  so  the  Pr^missel 
and  the  ner  nomen  stand  well  together,  the  one  containing  an  Aver^ 
jnent  of  the  other.  And  by  some  the  Words  (all  which  John 
George^  &c.  hold  for  Term  of  Life)  are  but  the  Words  of  Recital^ 
and  not  of  Substance. 

Exception  7.  Another  Exception  was  taken  as  to  the  Variance  between   the 

Words  of  Pleading  the  Demise,  and  the  per  nomen  reciting  the 
Demise  itself.  For  the  Words  of  the  Plea  are  a  Demise  of  the 
Thing  itself>  and  the  per  nomen  and  the  Lease,  as  it  is  entered,  is 
a  Dettiilse  of  the  Reversion^  which  don't  agree  in  one,  but  are  in  a 

« Vin.  Abr.  t!t.      Manner  contradictory.     *  As  if  a  Man  \iiall   say  that  such  a  one 

Peir  Nomen  A.      y^^^  seized  of  the  Manor  of  Da/e,  and  of  the  Manor  of  Safe,  and 

infeofled  him  of  the  Manor  of  Dale  by  Deed,  by  the  Name  of  the 
Manor  of  Sale,  this  Plea  is  not  good,  because  the  per  nomen  does 
not  agree  with  the  Premisses,  and  dierefore  will  not  walrant  it 

^  Via.  Abr.  tit.      '  So  if  a  Man  pleads  that  J,  S.  was  seized  of  20  Acres  of  Land  hf 

prr^Vide"i^ol    J^^*^^^  ^°  *®  ^^^^  ^f  ^^^  Father,  and  diereof  infeoffed  him  by 
K.  422.  pi!  n.  ^  *  Deed  by  the  Name  of  all  his  Lands  which  he  had  by  Descent  on 

the  Part  of  the  Mother,  this  Plea  is  not  good  ;  for  the  per  nomen 

dees  not  agree  with  the  Premisses,  and  therefore  will  not  warrant 

the  Piremisses.     So  here  the  per  nomen  in  Reversion  will  not  waf- 

nmt  the  Demise  of  the  Possession,  but  for  the  Variance  the  Plea  shaU 

be  bad.    And  many  other  Cases  were  put  to  enforce  this  Point 

To  which  it  wa^  answered  by  those  that  argued  for  the  Pkinti^^ 

«ViD.  Abr.  tit.      'that  when  a  Man  pleads  by  a  per  nomen  a  Plea  of  any  diing 

Per  Nomen  A.      giveh  by  Deed  or  other  Writing  whatsoever,   if  the  Thing  cOnr 

^ '   *  tained  in   the  per  nomen  agrees  in  Effect    and  SubstaiM^e  with 

the  Pkremisses   before  the  per  nomen,  then  die  Plea  is  good, 

and 
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and  the  Premisses  and  the  per  nomen  shall  stand  as  one  fiill  and 

eotire^Matter  varying  in  Words,  and  not  in  Substance.     '^And  i>H.8H.4.i9.pL 

therefore  it  Mas  said  if  one  makes  Title  to  a  Rent  of  90s.  and  5. Bro.Pleadiiigi, 

aaya  that  J.  S.  was  seized  of  so  much  Land,  ^c.  and  granted  to  p^cttriom. 

him  by  the  Deed  shewn  forth  the  Rent  by  the  Name  of  £09.  Rent 

*  issuing  out  of  all  his  liands  and  Tenements,  this  Plea  with  the      t  ^  ^^^  } 

per  nomen  is  good,  as  it  is  held  in  8  H.  4.  and  the  per  nomen  and 

the  Plea  shall  jstand  together.     ^  And  in  46  Ed.  3.  a  Man  jus*  »T.46  Ed.3. 

tified  the  taking  of  certain  Goods,  for  that  such  a  one  was  seized  ^.  ^'^^^  » 

of  the  Manor  in  which  tlie  taking  was,  and  granted  by  the  Deed  ^i.  ciargc  5. 

ahewn  forth  an  annual  Rent  in  Tail  to  a  Man  and  his  Wife,  of  2  Rol.  Abr.  4t5. 

whom  the  Defendant  made  himself  Issue ;    and  the  Deed  was  ^'  ^*  ^aim*^* 

thus,  Obligo  me  tali  et  uxori  ejus  filuc  mea  et  haredibus  de  corpore  115. 

eorum  in  uno  annuali  reddiiu  de  tali  summa^  percipiendum  annu- 

atim  de  manerio  meo  de  C.  et  obligo  manerium  meum  pr^ictum, 

et  omnia  bona  mea  in  dicto  manerio  meo  existentia  disiringenda 

per  Dallivum  Domini  Regis;  and  for  the  Rent  behind  at  a  Day 

he  justified  the  taking  of  the  Goods :  And  there  the  Book  is  diat 

the  Plea  is  good,  and  that  tliere  is  no  Variance  between  the  Plea 

and  the  Deed,  because  the  Deed  is  in  Substance  the  same  with 

what  is  contained  in  the  Plea,  viz.  a  Grant  of  a  Rent-Charge. 

And  so  a  Lease  of  100  Acres  of  Land,  and  so  mkny  of  Meadow^ 

by  the  Name  of  a  Yard- Land,  stands  well  together,  and  may  be 

so  impleaded.     And  many  Cases  were  put  upon  this  Head.    ^  And  i»  Via.  A6r.  tit. 

it  was  said,  that  if  the  Matter  in  Law  contained  in  the  per  nomen  P^rNomcD,  A. 

will  warrant  the  Premisses  of  the  Plea,  the  Plea  is  good  enough,  ^ '  ^* 

otherwise  not.     And  so  this  cannot  be  nuide  an  Exception  by  itsdf 

distinct  from  the  Matter  in  Law,  but  the  Matter  in  Law  and  it  are 

all  one.     Wherefore  this  Exception  was  referred  to  ^  prmcipal 

Matter,  viz.  to  the  Matter  in  Law. 

And  as  to  this,  it  was  said  by  the  said  Serjeants  who  argued  for  The  ArgmncRt 
the  Defendants,  that  the  Title  which  the  Plaintiff  has  conveyed  to  apoo  the  Matter 
liimself  is  not  good,  because  the  Lease  made  to  Smith  and  his  ^  ^thcDefend* 
Wife  is  not  a  good  Lease  for  Years.    For  it  b  to  be  observed,  uits* 
that  by  the  Premisses  of  the  Deed  made  to  Smith  and  his  Wife, 
the  Demise  is  of  the  Reversion  of  all  and  singular  the  Messuages, 
Lands,  Tenements,  S^c.  to  Smith  and  his  Wife  from  the  Feast  of 
St.  Michael  next  after  the  Death,  ^c.  at  suprOy  m  which  Case  the 
Premisses  and  the  Habendum  do  not  stand  togedier,  for  tfie  Re- 
version of  the  Land,  and  the  Land  itself  are  not  the  same  Thing, 
but  vary  not  only  in  Words,  but  in  Substance  also.     For  the  Re* 
version  of  Land  is  a  compound  Word,  which  consists  of  two 
Things,  the  one  is,  that  it  is  the  Residue  or  Remnant  gf  an  Estate, 
the  other  is,  that  is  of  or  in  Land,  and  so  it  is  Part  of  an  Estate 
in  Land.     And  as  a  Manor  is  a  compound  Word,  viz.  consisting 
of  the   Demesne  and  Services,  ^and  the  Word  (stagnum)  is  a  «Vangh.  loa. 
Word  compounded  of  Land  and  Water,  and  contains  both,  ^  and  f^'^^^'  ^'  ••  ^• 
as  the  Wards  (aqua  ^  piscaria)  consist  of  the  Water  and  the  Derby.  Rte?*Fe* 
Land,  which  a  Man  shall  have  by  a  Grant  of  the  said  Words,  as  offiaenti,  79. 
it  is  adjudged  in  the  Eire  of  Derhif,  in  4  Sd.  3.  so  in  the  same 
Manner  a  Reversion  of  Land  is  a  Composition  of  the  Land  and 
of  the  Estate  therem,  and  contains  the  Lend  itself  and  $in  £st$ite 
ia  it,  which  Estate  is  always  in  one  Pegree  only  removed  from 

the 
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the  Possession,  and  it  is  that  which  is  left  in  the  Person  of  him 
who  makes  a  particular  Estate.  So  that  he  who  has  the  par- 
ticular Kstate  in  Demesne  is  he  that  is  possessed  of  the  Land,  and 
be  who  made  the  Estate,  or  his  Heirs  or  Assigns,  is  he  that  has 
the  Reversion.  So  that  there  is  never  a  Reversion,  but  where 
•  Poit|  163.  (*)      there  is  a  particular  Kstate  in  Possession,  ^  and  if  the  Possession 

comes  to  the  Reversion,   then  there  is  no  Reversion  at  ail,  and 
if  the  Reversion  comes  to  the  Possession,  then  also  there  is  no 
Reversion;    for  there  cannot  be  a  Reversion  of   a  Thing,    but 
where  the  Possession  of  it  is  divided  from  it,  for  the  uniting  of 
tliem  destroys  the  Reversion,  and  the  Separation  of  Part  of  the 
Estate  of  him  that  has  the  Land,  reserving  the  Residue,  makes  it 
a  Reversion ;  so  that  a  Reversion  cannot  be  but  where  there  is 
a  particular  Estate  in  Possession,  and  where  there  is  a  Division 
and  Separation  of  the  Reversion  from  the  Possession ;  wherefore 
the  Possession   and   the  Reversion  are   in  Degree   merely  con- 
tradictory, but  yet  the  Sulistance  of  them  both  is  the  Thing  of 
which,  they  consist,    as  if  it  is  of  Land,  then  the  Land  is  the 
SiMbstance,  and  it  is  of  Rent,  the  Rent  is  the  Substance,  et  sic  de 
rimilibui.     And   therefore  if  the  Reversion  of  Land  which  J.  S, 
holds  for  Life  is  granted  in  Fee,  and  Attornment  is  had,  there  if 
J.  S^  dies,  the  Grantee  shall  have  the  Land  in  Possession,  be- 
cause the  Reversion  was  compounded  both  of  the  Laud  and  of 
the  Estate  therein,  from  which  the  Possession  was  separated,  and 
then  when  the  Reversion  is  granted,  all  that  which  the  Reversion 
contains  passes  by  the  Grant,  as  by  the  Grant  of  a  Manor  all 
that  which  the  MaiK)r  contains  shall  pass.     And  so  it  is  of  a 
CCo.  Litt.  5.a.b.  Grant  de  ^ ^tagfio,  ^  aqua^  ot^piscaria;  all  that  the  Words  con- 

Y\h^p    t  154   ^*^"  ®'***^^  P**'  ^^  ^^  Grant,  and  they  contain  what  is  said  above. 

^  Vide  Post,' 154*'  And  so  by  the  Grant  of  a  Reversion  of  Land,  Laud  by  a  Mean 

shall  pass,  that  is  to  say,  to  be  had  in  Possession  after  the  par- 
ticular Estate  ended,  and  therefore  foras^much  as  it  was  granted  as 
^  Reversion,  and  in  such  Degree  shall  puss,  it  carries  with  it 
the  Land  to  be  afterwards  executed  in  Possession.  And  this  being 
admitted,  it  is  next  to  be  seen  how  it  stands  in  the  principal  Case. 
And  as  to  this,  the  Reversion  of  the  Lands  is  granted,  habendum 
fhe  Lands  themselves  from  the  Feast  of  St,  Michael,  after  the 
.  Determination  of  the  Estate  ut  supra,  until  the  End  of  such  a 
Term ;  and,  Sir,  this  habendum  is  not  pursuant  to  the  Grant  pre- 
cedent, for  the  Grant  was  of  the  Reversion  of  the  Land,  which, 
in  its  true  Definition,  is  an  Estate  in  the  Land  separated  jfrom  the 
Possession,  habendum  the  Laud,  which  is  as  much  as  to  say,  the 
Possession  of  the  Land.  For  this  Word  (Land)  is  intended  to 
be  in  Possession,  and  simply  without  any  Degree,  and  if  it  be 
taken  in  that  Light  it  is  contrary  to  the  Premisses,  for  although 
a  Rjever.8ion  does  by  a  certaiu  Mean  contain  Laud,  yet  it  is  con- 
trary to  Land  in  Possession ;  and  so  although  Land  is  contained 
hi  each  of  them,  yet  it  is  Land  in  a  different  Degree,  and 
therefore  the  Degrees  are  distinct  and  several,  for  which  Reason 
'  1  that  in  the  habendum  is  not  pursuant  to  that  in  the  Grant.     And 

therefore  it  was  said  if  J,  S.  holds  of  a  Manor  by  Fealty  and  205. 
Rent,  and  he  that  has  the  Manor  gives  the  Manor  by  Deed  to 
J.  K.  habendum  the  Rcfut  of  20^.  which  is  issuing  out  of  the 

Land 


.  Throckmerton  v.  Tracy,  &c.  in  C.  B.  161  a 

and  of  the  said  J.  S.  to  the  aaid  J,  K.  and  his  Heirs,  this  ha' 
Tidum  is  not  pursuant  to  the  Premisses,  and  yet  the  Premisses  of 
e  Deed  before  the  habendum,  that  is  to  say,  the  Word  (Manor) 
^ntains  the  Rent  which  is  expressed  in  the  habendum,  but  never- 
eless  the  habendum  is  not  pursuant  thereto,  because  in  the 
Word  (Manor)  the  Rent  was  granted  as  a  Rent*Service  Parcel      [  *  152  ] 

the  Manor,  and  by  the  habendum  it  is  limited  as  a  Rent-Seek, 
d  so  it  is  in  another  Degree.  In  the  same  Manner  if  ^.  B. 
ids  of  me  certain  Land  by  Homage,  Fealty,  and  12(2.  Rent, 
d  I  grant  the  Services  to  another,  habendum  the  Rent  to  him  in 
ie,  this  habendum  is  void,  because  in  the  Grant  the  Rent  was 
ntained  as  a  Rent-Service,  and  now  by  the  habendum  it  is  a 
^nt-Seck,  as  in  the  other  Case  before,  and  so  not  pursuant  be- 
use  it  is  in  another  Degree.  And  as  a  Rent-Service  and  Rent- 
ck  are  of  several  Degrees,  and  of  several  Natures,  and  the  . 
rant  of  the  one,  and  the  habendum  the  other,  is  not  pursuant, 

a  Reversion  of  Laud,  and  the  Possession  of  Land,  are  of  se- 
rai Degrees  and  Qualities,  insomuch  that  by  the  Grant  of  the 
e  the  other  shall  not  pass.     *And  therefore  the  Case  in  S  H.  7.  *T.  8  H.  r.  v 
:8  cited,  where  the  Abbot  of  Tewksbury  avowed  for  an  Amerce-  ®^®'  ^**  ^^ 
mi  in  a  Leet,  for  that  King  Edward  4.  was  seized  of  a  Hundred, 

which  a  Leet  for  Time  immemorial  had  been  Parcel,  and 
inted  the  same  Hundred  to  one  for  Life,  and  aftepivards  the  King 
id,  and  after  that  King  Richard  3.  by  his  Letters-patent  reciting 
i  said  Grant  of  King  Edward  4.  granted  the  Reversion  of  the 
d  Hundred  to  the  aforesaid  Abbot  and  his  Successors,  together 
th  the  Leet  within  the  same  Hundred,  and  for  an  Amercement 
erwards  in  the  Leet  tL.  Abbot  avowed,  and  there  it  is  debated, 
ether  the  Leet  might  be  Parcel  of  the  Hundred,  and  it  seems 

the  better  Opinion,  that  if  the  Leet  might  not  be  Parcel  of  the 
indred,  then  the  Leet  should  not  pass,  for  by  the  said  Grant 
t  Reversion  of  the  Leet  is  granted,  and  so  are  the  Words  of 

Grant  to  be  taken,  and  King  Richard  3»  had  no  Reversion 
reof,  because  the  Leet  did  not  pass  for  Life  by  the  Grant  of  King 
kpard  4.  and  it  might  not  be  granted  as  a  Thing  in  Possession 
m  a  Day  to  come,  that  is  to  say,  after  the  Death  of  the  Tenant 

Life.    And  so  die  Grant  of  a  Reversion  cannot  make  a  Thing 
Possession  to  pass,  because  it  is  of  another  Nature  and  De- 
e.     And  it  was  said,  that  it  was  held  in  the  same  Book,  *^  that  ^  T.  8  H.  r.  i.  b. 
r  l^ve  a  Rent  in  Fee,  and  I  grant  it  post  mortem  J.  5.  this  is  ^^  ^«*'*-  3.  b. 
d,  for  the  Nature  of  the  Grant  is,  that  the  Thing  ought  to  o^S^.' sC^l 
s  presently,  and  that  it  cannot  do,  for  it  is  granted  as  a  Re-  74.  b.  March,  si* 
lion  where  there  was  no  Reversion  of  it,  but  the  Thing  was  in  Vaugli.  S6.  its. 
isession.     So  that  by  the  Grant  of  a  Reversion  the  Possession  Abr!*348-  Plowdl 
not  pass,  being  a  Thing  of  another  Degree.     And  as  the  Re-  Qnxr.  $  S09. 
ion  of  a  Thing  granted  cannot  make  the  Possession  to  pass,  ^o^t,  155, 156. 

it  was  said,  if  a  Thing  is  granted  as  a  Thing  in  Possession,  it  ^^^' 
not  pass  the  Reversion.     ^As  if  I  am  seized  of  an  Acre  in  *VideC<»tni, 
i,  and  make  a  Lease  for  Years  thereof,  and  afterwards  1  make  ^^'  C^) 
eoffment  in  Fee  of  the  same  Acre  by  Deed,  if  Livery  is  not 
le  thereupon,  the  Reversion,  with  Attornment,  shall  not  pass, 
ause   the  Thing  was  granted   in  Possession,  by  which  Grant 

Reversion  being  of  another  Nature  shall  not  pass.     And 

this 
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this  Case  was  put  the  other  Way  by  some  who  argued  on  this 

Side,  for  by  them  it  was  said,  that  uhen  a  Thing  is  granted^  all 

.  the  Grantors  Interest  therein  shall  pass,  and  therefore  tlie  Grant 

of  a  Thing  is  a  general  Grant,  and  will  make  the  Reversion  to 

pass;  but  the  Reversion  v.ill  not  make  the  Possession  to  pass; 

'S.  P.  fRol.       therefore  they  could  not  agree  as  to  ihis  Gaae.     ^And  so  they 

Abr.  65.  pi.  2.       said  that  the  habendum  here  is  of  a  Thing  which  was  not  granted 

«B^ao.Aifr?'495.    '"  ^^^  Premisses  of  the  Deed,  and  therefore  it  is  void.     'And 

4  T.  3*8  H.  6. 94.    thereupon  the  Case  of  38  H.  6.  in  a  Quare  Impedit  brought  by 

Fiu.  Grants,  15.    the  King  against  tlie  Abbess  of  <Sion  was  cited,  where  the  King 

Si?*  ^*r«^^*!**k    being  seized  of  a  Manor  in  Fee,  to  which  an  Advowson  was  ap- 

|.i  Cg.  47.  b.         pendant,   granted  the  same  Manor  to  two  for  tbeir  LdveM,  and 

afterwards  the  King,  reciting  the  Grant  for  life,  granted  that  the 

Baid  Manor,  after   their  Deaths,  should  remain  to  two  Bi8fa<4)8; 

'habendum  et  tenendum  omnia  pmdicta  terras  et  tenemental  una 

cum  Advocatione  Ecclesia  praaicta,  S^c.  and  there  it  is  held  by  all 

the  Justices  that  by  the  Lease  of  the  Manor  the  Advowson  did  not 

)>ass,  because  nothing  was  spoken  of  it  in  the  Grant,  but  it  re- 

*  inained  in  the  King  as  in  gross,  and  not  appendant  in  Right,  nor 

in  Possession :  And  ttiere  it  is  also  clearly  held,  that  the  Advow- 

aon  should  not  pass  to  the  Bishops,  because  nothing  was  spoken 

of  the  Advowson  in  the  Grant,  but  in  ilie  habendum,  and  that 

nothing  shall  pass  in  die  habendum  if  it  be  not  spoken  of  in  the 

Grant,  except  it  be  a  Thing  appendant  or  appurtenant;  and  besides 

the  Advowson  being  in  gross  and  severed  from  the  Reversion  could 

not  pass  by  the  Reversion,  as  it  was  there  granted,  (for  it  was 

•granted  after  the  Death  of  the  Tenants  for  Life)  tiecause  there 

'was  no  Reversion  of  it.     And  as  the  Advowson  in  Possession 

there  was  not  mcluded  in  this  Vi oi A  ( Reversion)  nor  should  pass 

1)y  the  Grant  of  the  Reversion,  and  as  the  Thing  which  was  not 

there  compnzed  in  the  Premisses  could  not  pass  by  the  habendum, 

ao  in  the  Case  here  this  Word  (Reversion)  shall  not  include  the 

Possession,  nor  shall  the  Thing  which  is  not  comprized  in  the 

Premisses  pass  by  the  habendum,     llien  it  is  to  be  seen  of  what 

■Effect  the  Grant  made  Xo  Smith  and  his  Wife  is.     And  as  to  this, 

it  is  a  good  Grant  of  the  Reversion  to  them  for  their  Lives,  if 

^Co.  Litt.  6.  ^      Attornment  had  been  had,  and  not  otherwise.     ^  And  therefore  it 

2  ^o-<55.  a.  is  taken  in  the  Exposition  of  Deeds,  that  the  Nature  of  every  hor 

10  ci).  107*  b.        bendum  in   Deeds  is  to  decUtre  and  limit  the  Certainty  of  the 

8  Kol.  Alir.  65.      Estate  w  hich  shall  pass  by  the  Deed,  and  if  the  Certainty  is  de- 

^^n'  ^?^\^^'  clared  in  the  habendum,  which  stands  with  the  Premisses  of  the 

Croy*E."903.^  '      "Deed,  the  Law  will  adjudge  the  habendum  to  he  of  Force  and 

Barnard.  Cha.       effectual.     <  And  therefore  if  a  Man  grants  to  another  Q,Os,  Rent 

Jcp.  47;  s  Rac.    by  Deed^  if  the  Deed  stop  there  this  shall   be  adjudged  an  Estate 

196?  *  '    ^^^  Life,   because   the  Deed  is   taken   most  beneticially  for  the 

r  H.  7  Ed.  s.        Grantee,  and  most  strongly  against  the  Grantor,  and  the  greatest 

10.  iLPerTreuh    Estate  that  the  Grantee  may  have  is  a  Freehold,  except  only  an 

f  Am.  p?.*T,  'Estate  of  inheritance,  which  none  can  have  without  W^ords  of  In^ 

Bro.  Estates,  so.    heritance,  ^nd  therefore  he  shall  have  an  Estate  for  life,  as  bath 

Co.Liti.  183.  a.    {)een  said  ;  but  if  the  Deed  goes  further  and  says,  habendum  the 

8  Co.  i.>  i.*bf ^  *'  Rent  for  a  Day,  or  for  a  Year,  then  he  shall  not  have  it  longer,  bc- 

O.  Bendi.  183.  Dal.  30.  pi.  10.  Per  Brotcn.  1  Rol.  R.  2^.  Per  Coke,  C.  J.  3  Babt.  l?e. 
Cro.  £•  254, 255.  Hob.  170, 171.  2  Koh  Abr.  65.  K.  pit  «.  Pcfk.  $  104.  «  Bi^Ct  Aiir.495, 490. 
Viji.  Abr.  tit,  Granu,  J.  a.  f .  pi.  «, 

cause 
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cause  the  habendum  has  limited  such  certain  Estate^  which  is  its 
Otiice,  and  such  Estate  shall  stand.     ^  But  it  is  a  kind  of  Principle  ^Perk.  $  i6i. 
in  the  Law,  that  if  the  habendum  is  not  pursuant  to  the  Estate  be*  ^  Co/^sV.  ^Cro. 
fore,  but  is  lesser  than  it,  or  contrary  to  it,  or  repugnant,  and  the  like,  E.  255.  Bridgm.  j 
then  the  Estate  before  the  habendum  shall  stand,  and  the  habendum  t^^-  J^nk.  96. 

*  shall  be  void.    *  As  if  the  Grant  is  to  one  and  his  Heirs,  habendum  [*  153  ]  Frewn/ 
for  Life,  the  habendum  is  void  because  it  gives  a  lesser  ^Estate;  501.  it  Mod.  11. 

•  or  if  the  Grant  or  Gift  is  to  two,  habendum  to  the  one  for  Life,  ?r?*Ai^**'^"  *^^' 
the  Remainder  to  the  other  for  Life,  this  is  a  void  habendum,  be-  Grants  L.a?p1.2. 
cause  the  Premisses  make  them  Joint-tenants,  SLud  the  habendum  ^P.is'h. 7.23  b. 
would  sever  the  Jointure,  and  make  the  one  to  have  the  whole  P^^ineux.  M.14 
diuring  his  Life,  and  the  other  to  have  the  whole  after  him.     **  And  pj^iw^.  Perk. 

if  two  Acres  are  given  to  two,  habetulum  the  one  Acre  to  the  one,  $  i63.  2  Co.  tsb. 
and  the  other  Acre  to  the  other,  this  is  a  void  habendum,  because  |4  a.  Davis,  46  a. 
it  excludes  the  Interest  of  the  one  in  the  one  Acre,  and  the  In-  Bridem!  lOil 
terest  of  the  other  in  the  odier  Acre,  whereas  the  Premisses  of  the  T.  Jones,  4. 
Deed  has  made  them  Joint-tenants  of  each   Parcel.       And  if  %  ^'  Bendl.  i83. 
Man  grants  to  another  an  annual  Rent  of  90s.  payable  yearly  at  J  Bac!'Abr!495. 
the  Feasts  of  tlie  Annunciation  of  our  Lady  and  of  Si.  Michael,  ^  Which  the  ha-  * 
habefidum  for  a  Day,  this  is  a  void  habendum  because  the  Pre*  ^>^wium  may  not 
misses  of  the   Deed  grant  an  annual  Rent,  and  psyable  at  two  p^^  Esta?e^s" 
Days,  and  now  by  the  habendum  it  shall  not  be  annual  nor  payable  given  in  the  Pre- 
at  any  Day,  and  therefore  it  is  repugnant.     *And  where  a  Man  miwes,  but  if  no 
makes  a  Lease  of  two  Acres,  excepting  one,  or  ^  reserving  all  the  ^fj^'^^n  the^Pre- 
Prohts,  as  this  Exception  or  Reservation  shall  be  void  because  it  misses  but  by  Im- 
is  expressly  contrary  to  what  goes  before,  so  the  habendum  which  plication  of  Law 
is  contrary  to  what  goes  before  it  is  void.     In  our  principal  Case  J^Jj^^'nay* 
then  the  Reversion   of  the  Land  was  granted   to  Smiih  and  his  weU  abridge;  the 
Wife,  and  if  the  Deed  had  stopped  there  this  would  have  been  an  *»<"«>  ^^  5^^"  . 
Estate  for  their  Lives  in  tlie  Reversion  ;  and  when  the  habendum  Jh^c^Je  pu?"  "^ 
says,  to  have  the  said  Messuages,  Lands,  Sfc.  this  is  a  Limitation  Ante  159  (g). 
of  an  Estate  in  anotlier  1  hing,  and  so  not  pursuant  to  the  Pre-  Hob.  1^,  171. 
misses  of  the  Grant,  and  therefore  void.     And  although  tliere  is  kIpI.^.  g^Baw:. 
in  the  habendum  this  \^otA(  Tenements)  which  includes  and  com-  Abr.  495, 496. ' 
prebends  the  Reversion,  yet  this  Word  will  not  make  the  habendum  Show.  P.  C.  204. 
pursuant  to  what  goes  before,  for  the  Clause  is  to  have  and  to  hold  ^leaHy  otbemise 
the  said  Messuages,  Lands,  Tenements,  &c./o  the  aforesaid  Smitli  as  appears  bf  tha 
and  his  Wife  from  the  Feast  of  St.  Michael  the  Archangel  next  Books  cited  ui 
follomng  after  the  Death,  Surrender,  or  Forfeiture  of'  tlie  said  ^  (J)!^*"*^      ** 
(Lessees  for  Lives)  or  whensoever  b^  any  other  Means  the  Revere  'Dal.  30.  pi.  10; 
sion  shall  fall,  until  the  Term  of  21  \ears  thence  next  ensuing;  79.  pi.  17.  Hob. 
in  which  Case  if  a  Man  will  take  the  yford( Tenements)  to  con-  ^j]  s!iH[^39jf ^' 
tain  the  Reversion,    and  then  will  interpret  tl»e  Clause  in  this  bis.*Ld.  Raym.' 
Manner,  viz.  habendum  the  Reeersion  from  the  Feast  of  St.  Michael  4^*  ^^s.  1  P. 
after  the  first  Estate  ended  for  21  Years  thence  next  ensuing,  yet  ^."J  Finch  m1^ 
cannot  be  make  this  habendum  effectual,  because  when  the  parti-  Perk.  $  175. 
cular  Estate  ends  the  Reversion  is  no  longer  a  Reversion,  for  tiien  s  Bac.  Abr.  49r. 
the  Land  is  in  Demesne,  and  the  Reversion  is  gone ;  and  when  a  q^'j^[  f  223.^ 
Man  grants  a  Reversion  the  Nature  of  it  is  to  vest  and  take  Effect  t  Bro.  ReserVa- 
presently  whilst  it  is  a  Reversion,  and  not  at  a  Day  to  come,  but  tion,46.  Dr.Sc 
the  habendum,  if  taken  that  W$y,  would  make  the  Reversion  to  ^1''%!^^^^'  *^^' 

S  BnUt.  105.  Vim 
Abr.  tit.  Retervatioo,  B.  f.  pi.  4.  But  see  Po»t  594,  where  a  Womap,  le^ed  Mills  in  Kent,  with  an 
-Exception  of  tfie  Profits  for  her  Life  and  held  gooil  in  Law* 

take 
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fmke  Effect  when  it  was  not  a  Revenian,  and  a  TUog  to  rat  when 
h  was-no  loiter  in  Beinr,  and  therefore  tbe  Time  beii^  material 
woald  destroy  the  kabenaum  if  taken  that  Way.  So  that  qwtcmnqve 
via  data  the  kabemdum  shall  he  void,  and  the  Estate  granted  shall 
be  a  Reversion  for  Lives,  and  so  is  the  Grant  to  be  expounded, 
as  some  of  them  thought,  and  then  the  Interest  of  Smith  and  his 
Wife  should  be  for  Lives  if  Attornment  had  been  had,  which  is 
not  pleaded.  And  others  of  them  thought  that  the  whole  Grant 
should  be  void«  and  consequently  that  the  Plaintiff  had  no  In- 
tetest  at  all,  and  therefore  that  the  Defendants  should  have  a  Re- 
turn, 
for  tke  On  the  other  Side  it  wat  argued  bv  Prideamr,  Bendke,  Robert 

Ca//iiir,  Morgam,  and  Richard  C  a//fW,  and  amongst  them  it  was 
said,  that  the  Interest  which  passied  bv  the  Deed  indented  to  Smith 
and  his  Wife  shall  be  a  good  Lease  fur  2 1  Years  alter  the  Estates 
for  Lives  determined.  And  in  order  to  prove  or  disprove  this  we 
must  have  Recourse  to  the  Words  of  the  Demise  and  of  the 
iiAcMdmrn^  which  are  to  be  weighed  and  discussed.  And  as  to 
this  (it  was  said)  the  Reversion  of  anv  Hereditament  consists  of 
two  Thills,  as  it  has  been'  before  defined.  The  chief  or  princi- 
*  pal  Thing  is  the  Hereditament  from  whence  it  springs,  as  if  it  b 
a  Reversion  of  Kent,  then  tbe  Rent  b  the  principal  Ingrediettt ; 
if  a  Reversion  of  Land«  then  the  Lmd,  for  that  b  the  Foimda- 
tion  of  it ;  the  other  is  no  asore  than  the  Degree  of  k,  lor  the  Re- 
versioo  of  Land  b  Land  mhich  b  in  a  Degree  of  Revertery  for  if 
there  b  do  Possibility  of  a  Reverter^  then  it  b  not  a  Reveraon, 
ud  it  cannot  re\eit  but  where  there  are  t^  o  Estates  in  tbe  Land, 
as  where  a  Lease  for  Years,  for  Life,  or  in  Tail  b  made,  there 
he  dtat  has  the  particular  Estate  has  one  Estate,  and  he  that  made 
the  particular  Estate  has  another  Estate  left  in  him,  and  hb  Estate 
b  called  a  Reversion,  because  the  particular  Estate  may  be  ended, 
and  then  the  Land  shall  come  back  again  to  him,  mhich  comii^ 
back  again  b  called  a  Rrcerfer.  So  that  a  Reversion  derives  its 
Name  fuym  Rrverter.  and  the  Substance  of  which  it  consists  b  the 
Thing  itself  feom  whence  it  springs,  for  a  Reversion  of  Land  and 
Land  in  Reversion  b  all  one,  so  that  Land  b  the  Substance.  And 
when  a  Reversion  o(  Lind  b  granted^  troe  it  b  that  <  Attorannent 
ought  to  l>e  had«  and  that  it  ought  to  ve^t  presendy  l>y  the  At- 
tornment, afsd  not  at  a  Day  to  come,  but  thb  b  always  to  lie  on- 
derstood  mhen  it  b  granted  and  passes  as  a  Reversaoo,  that  is  to 
say,  >Kben  the  Substance  and  the  Degree  are  joined  together.  Bat 
in  OCT  pcincipal  Case  it  b  quite  otherwisie,  R>r  here  the  Reversion 
of  the  Land  b  granted,  hcbemimm  the  Land  it<elf  alter  the  parti- 
cmlar  Estate  ended,  which  kaUxdmn^  in  the  Expoaitioii  of  the 
IXeed,  o«efat  to  be  compared  ^Kith  the  Premb«4»  of  the  Deed, 
for  the  Premtsses  b  one  Part  ot  the  l>ed,  and  the  hatemdrnm 
h  noodker  Part,  both  which  do  Iwt  make  c«e  Deed.  And  bj 
comparing  them  tc^geiher  tl  appear?  that  the  Intent  of  the  Demise 
of  the  Revesskm  of  the  Land  here  is  ikm  to  be  taken  as  a  De» 
mise  thereof,  ass  of  the  Reter^too  of  diie  Ltiad,  but  as  a  Desiise 
of  the  LmmI  iMLf ;  hot  fracassDuch  as  the  Demise  is  of  ike  Re* 
venioo  cf  the  Land,  kiLbcwcmm  tbe  Laco.  and  a  Rewrsaoo  coo- 
of  the  LmA  MxM  ami  of  the  Dfxree^  ami  kete  tkey  capnot 
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pass  together  in  such  Sort,  it  is  to  be  seen  whether  the  one  may 
pass  without  the  other  by  Words  of  a  Reversion,  that  is  to  say, 
whether  the  Substance,  viz.  the  Land,  will  pass  without  the  De- 
gree, or  whether  the  Degree  will  destroy  the  Grant  of  the  Sub- 
stance.    And  as  to  this  it  is  to  be  considered  *  that  every  Deed  shall      [  *  154  ] 
be  taken  most  strongly  against  the  Grantor,  and  if  by  any  rea- 
sonable   Intendment  it  can  be  taken  to  be  good    and  effectual, 
it  shall  be  so  taken  rather  than  be  void,  and  if  the  Intent  of  the 
Parties  appears,  the  Law  will   construe  the  Words  in  such  Sense 
as  to  perform  that  Intent  rather  than  in  any  other  Sense.     And 
here   although  the  Premisses  of  the   Deed  has  the   Words,    viz. 
the  Reversion  of  the  Landt  yet  the  Lessors  intended  therein  to 
pass  the  Land  which  they  had  in   Reversion,  for  the  habendum 
and  the  Limitation  of  the  Commencement  of  the  Term  after  the 
Kstate  ended,  argue  and  prove  their  Intent  to  be  such,  and   the 
Act  of  the  Lessees  in  taking  the  Estate  by  such  Words  by  Inden- 
ture, proves  that  the  Intention  of  the  Lessees  also  was  such,  and 
that  both  of  then^  intended  here  to  exclude  and  sever  the  one  In- 
gredient of  ^  Reversion,  viz.  the  Degree,  and  to  use  the  Word 
( Reversion)  not  in  its  proper  Signification,  but  as  descriptive  of 
and  confined  to  the  Land  itself,  that  is  to  say,  all  their  Lands  which 
they  had  in   Reversion  in  Didcote,  8tc.  and  that  they  would  not 
have  the  Land  to  pass  in  a  Degree  of  Reversion,  but  in  Degree 
of  Demesne.     And  that  the  Law  will  oftentimes  draw  tlie  Words 
from  their  proper  and  usual  Signification  to  fulfil  the  Intention  of 
the   Parties  when  the  same  appears,  is  easily  proved  by  many 
Cases.      *And  therefore  if  a  Disseizee  agrees  with   the  Heir  of  »  Littlct  1 5St« 
the  Disseizor  who  is  in  by  Descent  to  confirm  his  Estate,  and  he  ^^^'  ^!J"^[™*' 
makes  him  a  Deed  by  these  Words  dedi  et  concessi  the  Land  to        >     »    • 
him,  this  cannot  enure  in  its  natural  Sense,  for  the  Nature  of  Dedi 
is  to  give  one  a  Thing  which  he  had  not  before,  but  since  it  cannot 
enure  so,  it  shall  enure  as  a  Confirmation,  and  the  I^w  will  apply 
the  Word  out  of  its  proper  Signification  to  fulfil  the  Intent.    ^'So  b  h.  17  Ed.S. 
in  \7  Ed.  3.  it  is  held  that  a  Manor  mav  pass  by  the  Name  of  a  »*>.  PerHUlhig 
Knight's  Fee,  for  if  it  was  the  Intent  of  the  Parties  to  pass  tlie  pcoffiJienU^t 
Manor,  the  Law  adjudges  it  best  to  apply  the  Word  ( K nigh fs- Fee)  Fait«,59.  2  Rol. 
to  the  Intent,  although  it  be  not  its  proper  Signification.     ^  And  Abr.  1.  D.  pi.  u 
so  in  10  Ed,  4.  it  is  held   by  the  better  Opinion  that  a  Man  may  I J^^'  J*^^ 
plead  a  Demise  to  him  of  Land  for  a  Year,  by  Force  of  the  Words  4  Lcob!  76.* 
of  a  License  to  him  to  occupy  the  Land  for  a  Year  :  So  that  he  1  Bul»t.  54. 
may  take  the  Word  out  of  its  proper  Signification,  and  use  it  in  l^'MlsH^r.  1. 
another  Sense  in  order  to  perform  the  Intent  of  the  Matter.    In  Bro.  Leaae,  80. 
the  same  Manner  this  Word  (Reversion  of  Land)  m2iy  be  applied  Licence,  19. 
out  of  Its  common  and  natural  Acceptation  to  the  Land  itself,  IroI  r'7«I' 
when  the  Intent  of  the  Parties  is  such,  and  this  Application  is  not  1  Leon.  129.' 
very  strange,  seeing  it  contains  the  Thing  to  which  it  is  applied,  «  BuUt.  187. 
for  the  Reversion  includes  the  Land.     And  therefore  we  may  fre-  «*v!!j!  ^^ 
quently  see  that  where  a  Word  includes  a  Thing  in  itself,   the  Marrb,  ro. 

Thing  included  shall  pass  by  the  Word.     *As  in  \lR.2.  it  is  1  Mod.  14.  Hard. 
^  *  -^  347.  Ld.  Raym. 

404.  3  Rac.  Abr.  420.    Note,  the  Current  of  the  above  Books  are,  that  tlie  Party  miut  plead  it 
according  to  its  Operation  in  Law,  viz.  as  a  Lease. 

<i  T.  1 1  R.  2.  not  in  Print  nor  abridged.    Co.  Litt.  4  b,  Davb,  55  b.  2  Rol.  Abr.  2.  pU  ?•   Vi^e 
Ante,  151(g).  t    ,, 

held. 
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held,  that  if  one  grants  to  another  a^am  Muam,  the  Puctry  m  it 

shall  pass  by  the  Grant,  because  it  is  inclnded  in  the  yfoTd(aq[ua). 

•  M.  40  Ed.  5.       ^  And  so  by  the  Grant  of  a  Piscary  the  Soil  shallpass,  as  it  feeiDi 

etiave^'nV,  j!°°"  ^^  ^  ^i'  ^'  ^^^  ^^^  *  Monstraveruut  lay  of  a  Piscary,  by  which 
Da  vis,  55  b.  Vide  it  is  implied  that  it  contains  Land  and  Demesne,  or  else  it  coidd 
Ante  151  (b.)        not   have  been  held  good,  nor  could  ^  Distress  be  taken  in  it 

ii'o  ^  F^nd"iS6.  *  ^"^  ^"  ^  ^^'  ^\  *^  *^  ^*^'  **^  ^^  ^  ^^^  8™*^  ^  another  to  dig 
t  >i.  7  Ed.  3.  Turves  in  a  certain  Place,  to  sell  and  carry  them  at  his  Pleasure, 
44  a.  Fitz.  A&size,  the  Property  of  the  Sf)il  passes  by  it,  for  it  is  included  in  such  a 
]%'  5  aV^*^"  9*  ^"^"^  ^*  Turbary.  ^  And  so,  it  was  said,  by  the  Grant  of  a  Pool 
7*  Ass.  pi.  9.  Bat  the  Soil  and  Wear  shall  pass,  because  it  is  included  in  the  Word : 
Bro.  Giants,  124,  *  for  by  One  Book  a  Formedon  lies  degurgite.  ^  And  so  100  Acres 
5IIid  st'^Co^^Litt  ^^  Land  n^ay  pass  by  the  Name  of  una  acra  cornubiensis,  for 
4 b.  antra'  ComUh   Acre  coutains  so  much.     Therefore  where  a  Grant  is 

>»s.  p.  Co.  Litt.  made  by  any  Word,  the  Thing  included  in  the  Word  shall  always 
m'i'  14  Ed  3  P^^^'  ^^  *"  ^^^  Case,  by  the  Grant  of  a  Reversion  of  Land  the 
Fitz.  Formedon,  Land  itself  is  included,  and  then  tlie  habendum  the  Land  is  nol 
34.  Hro.  Pr<fcipe  an  habendum  of  another  Thing,  but  of  the  sajne  Thing  that  is 
i^M^^Fd'i^'  contained  in  the  Premisses,  although  according  to  jhe  commoo 
49  a*.  FUz.  Brief.  Acceptation  of  the  Thing  in  the  Premisses  it  is  there  mentioned 
f;X)^  in  anotlier  Degree,  nevertheless  they  are  both  one  same  Thing  io 

Substance,  and  as  such  the  habendum  is  pursuant  to  the  Grant, 
although  it  varies  somewhat  in  Words.    As  if  one  makes  a  JLeas^ 
for  Life  of  an  Acre,  Remainder  in  Fee,  and  lie  that  has  tlie  Re- 
mainder grants  it  to  another  by  the  Name  of  the  Remainder  of 
the  Acre,  habendum  the  Reversion  of  the  said  Acre  to  him  and 
his  Heirs  for  ever,  this  habendum  is  good,  and  shall  make  the 
Remainder  to  pass  in  Fee,  and  yet  there  the  habendum  varies  in 
Words  from  tlie  Premisses,  and  also  in  the  Degree  of  the  Thing, 
v'hich  Variance  in  the  Degree  is  as  great  as  in  the  principal  Case, 
for  a  Remainder  is  that  which  passes  from  the  Lessor  at  the  Time 
of  tlie  particular  Estate  made,  and  a  Reversion  is  that  which  is 
left  in  him  who  makes  the  particular  Estate,  so  that  it  varies  both 
in  Terms  and   Degree,  but  inasmuch  as  the  Substance  is  one, 
that  is,  the  Acre,  the  habendum  is  pursuant  enough  to  the  Grant 
in  Judgment  of  Law,  which  regards  the  Intent  of  the  Matter^ 
and  applies  the  Words  to  fulfil  the  same.     So  if  a  Man  makes  a 
Gift  in  Tail,  reserving  the  three  first  Years  a  Rose,  and  after- 
wards a  Rent  of  QOs.  and  he  reciting  the  Gift  and  Reservation  by 
Deed  grants  the  Rose  to  another,  habendum  the  said  Rent  of  20s. 
to  him  and  his  Heirs^  this  habendum,  although  it  varies  in  Terms, 
yet  is  pursuant  enough  to  the  Premisses^  and  good,  because  it 
is  the  same  Thing  in  Substance,  for  tlie  Rose  and  the  20s.  are 
I  Plowd.  Oiwr.     but  one  '  Rent  in  Substance,  and  not  several.     And  so  the  Sub- 
6  .>f»¥.  And  see      stance  of  the  Reversion  in  our  Case  is  the  Land,  and  the  Substance 
^tz!  Exfcuiion    ^^  eflfcctual  Intent  of  every  Grant  of  a  Reversion  of  Land  is  to 
6 :.  Per  Tlum.  '  have  the  Land  after  the  particular  Estate  ended,  and  then  when 
4  Co.  9  a.  whei*e    (he  Reversion  of  the  Land  is  granted,  habendum  the  Land  after 
w  mn^ch  Ine^Re!  ^^^  particular  Estate  ended,  this  is  the  same  Thing  to  which  the 
aervatior,  tbat      Effect  of  the  Giant  of  the  Reversion  tends,  and  is  the  Sum  and 
Seizin  of  the  one  Scope  of  the  Matter,  in  the  Limitation  whereof  by  the  habendum 
ct^r'to  ha^*    '^  cannot  be  said  that  the  habendum  varies  from  the  Premisses,  or 
A»i»,  is  of  imother  Thing.    For  the  Land  is  so  much  the  Substance  of 

a  Re- 
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A  Reversion^  that  by  the  Grant  of  the  Land  the  Reversion  shall 
pass.      "*  And  therefore  if  a  Man  has  two  Acres  of  Land^  and  •»  M.  7Ed.  4. 
leases  the  one  for  Years,  and  after  makes  a  Deed  of  Feofftnent  |I^'  £*•  *^'  ^**** 
of    bothy   and  makes   Livery  of  that  which  is  in  his  own   Pos-  Grants,  97«' T.* 
aeasion,   if  the  Lessee   attorns,,   the    Reversion   of   *  the    other  [*  155  ]  ii  K. 
shall  pass;   to  prove  which   7  Ed,  4.  tvas  cited      "And  also  it  *r\** 

was  said,  rtiat  where  the  Heir  had  endowed  the  Wife  of  the  third  ^br.'  55!  'pi- 1^*. 
Part  of  a   Mill,  and  afterwards  gave  to  a  Stranger  totutn  mo-  Co.  Litt.  49  a. 
lendinum  suuniy  ♦he  Reversion  of  the  said  third  Part  of  the  Mill  ^?j  ^•^^***'-  ^^^' 
should  pass  thereby;  and  this  Case  was  cited  to  be  so  adjudged  Ante  163(c)! 
in  30  Ed.  1,  in  the  Eire  of  CormcalL     ^  Which  Cases  prove  that  »30  Ed.  1.  Itia, 
a  Gift  of  Land  shall  make  the  Reversion  of  the  same  Land  to  Cornnb.  Fit*, 
pass,  and  yet  the  Land  is  in  another  Degree  than  the  Reversion  1/5 .Vi.  45,  x/tV, 
of  the  Land.     From  whence  it  appears,  that  the  Reversion  of  the  R.18.  PHlm«320. 
Land,  and  the  Land  itself,  are  not  two  distinct  Things,  as  before  ^9!t^  ^^^' 
hath  been  alledged,  but  they  are  one  same  Thing  in  Substance,  jg  J,  p^  Beliau 
And  then,  when  the  Reversion  of  the  Land  is  granted,  habendum  Bro.  Grants,  set, 
the  Land  itself,  this  explains  what  was  the  Meaning  of  the  Party  Py- 1*'^-  pi.  3o, 
in  the  Word  ( Reversion ),  and  is  pursuant  enough  to  the  Grant.  36a.*ToCo.' 
And  there  ate  many  Cases  where  Words  of  Explanation  of  th^  ]07a.b.  Cro. 
Premisses  of  a  Deed  shall  correct  the  Words  that  go  before  much  ^-  ^]'  *  J^o"» 
more  strongly  than  they  do  in  our  Case.  *And  therefore  in  7  Ed.  3.  vaugh.  83. 
it  is  held,  that  if  I  grant  to  one  c£lO  Rent  out  of  my  Manor,  to  March,  32.  Vo%t 
be  taken  out  of  one  Acre  of  Meadow  in  the  same  Manori  nothing  i^i^i6«.4««.4S3. 
shall  be  chained  but  that  Acre  of  Meadow.    And  if  the  Law  be  35  h.  8?°*Si. 
sOf  that  the  Words  of  the  Grant  out  of  the  Manor  shall  be  cor-  Grants,  150. 
rected  and  explained  by  the  Limitation  of  the  a  prender  afterwards,  JV,^'  5'  ^  *^^' 
and  nothing  but  one  Acre  charged,  and  that  by  the  Judgment  of  pjj^  Asiiae  ^^tl 
Law,  in  order  to  perfonn  the  Intent  of  the  Parties  a  fortiore,  in 
our  Case  the  Words  (Reversion  of  the  iMnd)  may  be  corrected 
and  explained  by  die  habendum^  to  mean  the  Land  itself  being  the 
same  in  Substance.     And  it  was  admitted  that  the  Word  (Tene^ 
ments)  in  the  habendum,  which  is  a  general  Word  ^  containing  the  ^  Moor,  S6.  pi. 
Reversion,  would  never  help  the  Matter,  for  the  Reason  given  by  tt8-  P^  Oyer. 
the  Counsel  on  the  other  Side,  but  that  the  Law  will  well  enough 
warrant  the  habendum  in  the  Words  (Lands,  Meadows,  Pastures, 
S^c.)  And  therefore  the  Title  of  the  Plaintiff  is  good,  and  he  shall 
recover  bis  Damages. 

Anthoni/  Brown,    Tlie  Matter  Mhich  we  are  to  consider  here  On  t&e  sam^ 
is,  how  the  first  Part  of  the  Deed  and  the  habendum  stand  td-  ^*^^* 
gether.     And,  Sir,  the  first  Part  contains  a  Demise  and  Grant  of 
a  Reversion,  and  the  habendum  is  of  Messuages,  Lands,  Tene- 
ments, ^c.  which  Word  (Tenements)  *  comprises   the  Reversion.  « Moor,  35.  pi. 
^For  it  appears  in  33  Ed.  3,  that  where  the  King  bad  granted  us.  Per  Qfsr. 
License  to  an  Abbot  to  purchase  Lands  and  Tenements  in  Mort-  Fi{i.^J^r  \^^ 
main,  and  he  purchased  a  Reversion,  there  this  Purchase  was  pur-  Bro.  Alicnatioo, 
iuant  enough  to  the  License;  which  proves  that  the  Word  (Tene-  ^J- 
menis)  comprises  a  Reversion,     But  although  it  does  comprise  it, 
yet,  for  two  Causes,  the  Word  so  taken  in  the  habendum  cannot 
agree  with  the  Premisses  by  the  Rule  of  Law.     The  first  Cause 
(if  it  should  be  so  taken,  and  then  the  Clause  to  stand  thus,  viz. 
the  habendum  the  Reversion,  from  the  Feast  of  St.. Michael  after 
the  first  Lease  ended^  for  ^1  Years  then  next  ensuing)  is,  for  that 

then 
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then  it  is  no  Reversion.     For,  in  llie  mean  Time,  vU*  after  the 
Estate  for  Lives  ended,  and  before  the  said  Feast  of  Si,  Michad, 
the  Land  is  in  Possession,  which  the  Lessors  ought  to  have  and  oc- 
cupy, and  the  Reversion  is  gone,  for  there  cannot  be  a  Reversion 
but  when  there  is  a  particular  Estate  continuing,  whereas  there  the 
particular  Estate,  by  its  Determination,  is  become  no  particular 
Estate,  and  consequently,  the  Reversion  is  become  no  Reversion; 
and  to  appoint  the  Reversion  to  commence  and  vest  as  a  Reversion 
at  a  Time  when  it  is  no  Reversion,  but  when  the  Land  is  in  Posses- 
f  H.  ti  H.  r. .       sion,  is  repugnant  and  contradictory.   *As  in  the  Case  in  21  H.  7. 
104?^  Aote*25        ^liere  a  Man  made  a  Gift  in  Tail,  upon  Condition,  that  if  the 
(m).  '       Donee  aliened  in'Fee,  then  his  Estate  should  cease,  and  the  Land 

should  remain  to  a  Stranger,  there  this  Remamder  cannot  be  good, 
for  a  Remainder  cannot  vest  but  during  the  particular  Estate^  and 
when  his  Estate  ceases,  and  all  the  particular  Estates  are  deter- 
mined, and  the  Land  is  become  Land  in  Possession^  then  there 
cannot  be  a  Remainder,  for  it  is  then  in  another  Degree ;  and  as  a 
Remainder  in  Land  cannot  vest  in  a  Stranger,  as  a  Remainderi 
when  the  Land  is  become  in  Possession  after  the  particular  Estate 
ended,  no  more  can  a  Reversion  of  Land  vest  in  a  Stranger,  as  v 
Reversion,  when  the  Land  is  become  in  Possession  after  the  par- 
^S.  P.  to  Ed.  s.  ticular  Estate  ended.  *^And  upon  this  Reason  the  Case  in  9  Ed.  3. 
S7  a.    **'»*^  is  founded,  where  it  is  put,  tliat  if  a  Man  makes  a  Gift  in  Tail, 

Pitl^m.  which  rendering  Rent,  and  afterwards  the  Donor  takes  a  Wile,  his  Wife 
teems  to  be  the  '  shall  be  endowed  of  the  Rent,  but  if  the  Donee  is  a  Woman,  who 
Cmc  here  meant.  JJes,  and  her  Husband  is  Tenant  by  the  Curtesy  of  the  Land,  and 

afterwards  the  Issue  in  Tail  dies  without  Issue,  now  the  Wife  of 
the  Donor  shall  not  have  Dower  of  die  Rent ;  for  her  Title  of 
Dower  was  to  be  endowed  of  the  Rent  of  Inheritance,  and  there 
cannot  be  an  Inheritance  in  the  Rent  longer  tlian  the  Inheritance 
of  the  Land  endures,  and  so  (he  one  is  in  Respect  of  the  other; 
and  since  her  Title  was  to  be  endowed  of  the  Rent  of  Inheritance, 
and  now  die  Rent  is  changed  into  a  Rent  for  Life  only,  and  so  is 
in  another  Degree  before  die   Execution  of  her  Estate,  it  shall 
never  be  executed,  for  it  would  be  repugnant  in  itself.     So  in  our 
Case,  forasnmch  as  die  Reversion  of  the  Land  was  granted,  and 
the  habendum  appoints  the  Commencement  and  Execution  of  it 
to  be  at  a  Time  when  it  shall  not  be  a  Reversion,  but  in  Posses- 
sion, and  consequently  in  another  Degree,  it  cannot  so  vest  or  be 
executed,  for  it  is  a  Contradiction  in  itself,  and  therefore  it  shall 
'That  a  Rcver-     be  void.     The  other  Cause  is,  for  that  if  *  a  Reversion  might  be 
sion  cannot  be       granted  at  a  Day  to  come,  from  thence  it  would  follow,  that  the 
mcncc  in  fnturo     Grantor  would  have  a  particular  Estate  in  it,  in  the  mean  Time, 
8  Co.  74  b.  of  his  own  Creation,  which  cannot  be  by  the  Rule  of  Law,  that  a 

^^^'  p'/^4  Man  should  be  ^  Lessor  to  hhnself,  or  diat  he  should  diminish  his 
BridenT.  109.  *  ^^^'"  Estate,  reservhig  a  ^  lesser  Estate,  and  giving  the  greater  out 
Vin.  Ahr.  tit.  of  him,  without  AlleraUon  of  his  lesser  Estate.  "  And  therefore 
Estate,  B.  pi.  9.    Jj  jg  jmiy  ^^l^  Jn  3  [J  7   that  if  one  has  a  Rent  in  Fee,  and  erants 

Post  197.  48 J.  ^  '  >  6 

unless  it  be  a  Reversion  for  Years.  Palmer  ▼.  Tharpf  Cro.  £.  152>  1  Leon.  171. 

k  T.  1  H.  5.  10  a.  b.  Pit  Hull.  Fitz.  Scire  Facias,  57- 

*T.  38  H.  6.  38  a.    Hro.  Grant,  60.  Reservation,  19.  T.  1  H,5.  8  b.  Per  Hull  et  Skrene.  Per- 
kins, §  704.  Vin.  Abr.  tit.  Reservation,  U.  2.  pi.  3. 

»  T.  8  H.  7.  3.  b.  Per  VavisoTn  Bro.  Grants,  86.  See  Ante  152  (a),  and  the  other  Bookt  there 
i^tedt 
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it  to  another  after  the  Death  of  J.  S.  this  is  void,  for  if  it  should  ■ 
be  good,  then,  until  J.  5.  was  dead,  he  should  have  a  Freehold  of 
his  own  Grant,  and  the  Grantee  should  have  the  Fee,  for  if  the 
Fee  shall  ever  pass,  it  shall  pass  presently ;  but  the  Law  will  not 
suffer  him  to  have  a  particular  £state  in  the  Rent  by  such  Means, 
nor  will  it  suffer  the  Estate  to  be  so  separated  and  divided  without, 
an  Alteration  of  the  whole  Estate.     Nevertheless  *  the  Case  in       [  ♦  156  ] 
\9,Ed,  3.  may  stand  well  enough  with  Law  and  good  Reason,  *for  »P,  i«  Ed.  3. 
there  it  is  held,  that  if  one  grants  to  another  a  Rent  out  of  bis  ^'^-  Condition, 
Land  in  Fee,  upon  Condition,  that  if  the  Grantee,  or  any  of  his  ^p*  pj.ge^^tu; 
Heirs  die,  his  or  their  Heir  being  within  Age,  then,  during  such  li)id.  12.  P.  5  * 
Nonage,  the  Rent  shall  cease,  there,  if  the  Grantee  dies,  his  Heir  E^.  2.  Maynard, 
being  within  Age,  his  Wife  shall  have  Dower,  but  Execution  shall  ]iV  ^/i'\^'*J*i' 
cease  during  the  Nonage  of  the  Heir;   but  there  it  is  put,  that  if  13  b.  Per  KebU. 
the  Heir  dies  during  his  Nonage,  his  Wife  shall  not  have  Dower  Perk.  $3t7.  iCoj 
of  the  Rent,  for  tliere  the  Rent  was  never  leviable  in  the  Son  as  it  ^"/ 4^Leon"'83 
was  in  the  Father,  and  the  Rent  would  have  been  in  esse  at  the  Oodb.  io3.  jcnk. 
full  Age  of  the  Heir,  if  be  had  lived  so  long ;  **  and  so  there  the  4*  pl-  6*  «  Sid. 
Rent,  for  a  Time,  may  be  in  esse,  and  for  a  Time  shall  not  be  in  \^i/ila.^^7.^^' 
esse,  because  it  was  newly  granted.     And,  at  the  first  Commence-  j  Bac.  Abr.  127. 
ment  of  a  Grant,  a  Man  may  grant  the  Thing  in  what  Form  he  Vin.  Abr.  tit. 
pleases.     *^  As  a  Rent  de  novo  may  be  granted  to  commence  after  P^.^.^^gc^  ^h^' 
the  Death  of  J.  S.    *  But  when  a  Rent  or  a  Reversion,  or  other  s  Co.  17  b/ 
Thing  is  in  esse,  a  Man  cannot  make  it  to  be  in  esse  at  one  Time  ^'T.  8  H.  7.  3  bj 
and  to  cease  at  anotlier,  nor  grant  it  to  another  Person  after  the  nZ.^?^*^*  ?'^* 
Death  of  any  one,  or  at  a  Day  to  come,  reserving  to  himself  an  Rol.  K.  427. 
Estate  in  the  mean  Time.     And  therefore  for  these  Causes  it  Palm.  30.  2  Vent, 
seems,  that  though  one  should  take  the  Word  (Ttnements)  to  con-  J^  d^«ao'^' 
tain  the  Reversion,  yet  tliis  does  not  agree  with  the  Premisses  of  ivfod.  ao.  t*Bac! 
the  Deed.     And  as  to  what  has  been  said,  that  forasmuch  as  the  Abr,  ti7.  '4  Bac. 
habendum  is  not  pursuant  to  or  agreeable  with  the  Prenaisses,  the  j^*  ^Eata'tP 
habendum  shall  be  void,   and  the  Demise  before  the  habendum  b.  pi.  ii.  Post* 
shall  be  good,  in  which  Case  Smith  and  his  Wife  should  have  had  i9r  (e).  Plowd. 
the  Reversion  for  their  Lives,  if  Attornment  had  been  made,  and  ?ft*'j  ^  ^\ 
so  the  Deed  shall  not  be  utterly  void,  but  shall  take  Effect  for 
their  Lives ;  Sir,  this  is  not  so,  for  the  Limitation  of  the  Time  in 
Gifts  or  Grants  is  material,  and  if  it  cannot  pass  according  to  the 


tber  and  say  '*  habendum  aftift'  the  Death  of  J.S"  there  the  whole 

shall  be  void,  for  the  Time  is  Part  of  the  Intent  of  the  Party,  and 

material,  and  therefore  if  it  cannot  pass  as  he  intended  it,  the  whole 

shall  be  void.    So  if  I  have  Land  for  Years,  and  I  grant  to  another 

all  my  Interest  therein,  if  I  stop  there  he  shall  have  the  whole,  but 

if  1  say  further,  ^^ habendum  after  my  Death,'^  there  the  whole  shall 

be  void,  for  the  Time  is  material,  and  the  Estate  by  such  Words 

ought  to  pass  presently  or  never,  and  to  take  the  whole  Interest 

to  pa^  presently,  contrary  to  tiie  Intent  of  tlie  Party,  would  be 

very  unreasonable.     *  And  if  a  Man  makes  a  Lease  for  Years,  the  fjjttlet.  ieo. 

Remainder  in  Fee,  if  the  Tenant  for  Years  enters  before  Livery,  Viu.  Abr.  tit, 

liis  Term  is  good,  but  the  Remainder  is  void  by  Littleton.    ^  But  Fe^rtuient,  u 

d1«  3fi 
i Co.  LitU  817,  «.  Wing.  Mmc  re;.  t8.  pU  7. 3  Bu.  Abr.  488.  Vin.  Abr.  tit.  Feoffment,  E.  8.  pl.5. 

if 
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if  the  Lessor  appoints  the  I^ease  to  commence  at  Michaelrtuu 
next,  the  Ri^maindcr  over  in  Fee,  there,  although  he  makes  LiTery 
and  Seizin  to  tlie  Lessee,  yet  the  Livery  and  Seizin  and  Remainder 
shall  be  void,  because  there  is  no  present  Estate  to  which  the 
Livery  may  be  annexed,   or  on  which  it  can  rest  in  the  mean 
Time.     And  if  Livery  and  Seizin  shall  be  there  void    because  the 
Time  of  the  Commencement  of  the  Lease  is  postponed,  and  the 
Livery  shall  not  destroy  the  Time,  but  the  Time  shall  destroy  the 
Livery  and  the  whole  Estate  in  Fee,  a  fortiore  in  our  Case  wlien 
the  Reversion  is  deniised,  habendum  the  Tenements,  that  is^  the 
Reversion  after  the  particular  Estate  ended,  the  Grantee  shall  not 
have  it  before,  and  if  he  cannot  take  it,  then  it  shall  be  void.     So 
that  the  Time  shall  destroy  the  Livery  of  Seizin  or  Grants,  rather 
than  Livery  of  Seizin  or  Grants  shall  destroy  the  Time  limited  by 
the  Party.     From  whence  it  appears  that  the  Argument  made  on 
the  other  Side,  which  would  have  the  Premisses  of  the  Deed  to 
stand,  and  the  habendum  to  be  void,  is  not  agreeable  to  Law,  but 
in  Truth  tends  io  the  utter  Destruction  of  the  whole  Grant  and 
Demise,  and  to  make  the  Deed  meerly  void.     And  such  Exposi- 
tions of  Deeds  are  by  no  Means  reasonable,  if  by  Law  or  Reason 
they  may  be  taken  otherwise ;    for  every  Deed  is  made  to  some 
Purpose,  and  therefore  it  is  reasonable  that  it  should  be  con9trued 
to  some  Purpose,  and  not  to  be  void.     And  every  Act  shall  be 
taken  most  strongly  a^inst  him  that  does  it,  and  most  beneficially 
fS.  P.  Godb.        for  him  to  whom  it  is  done,  <and  the  Law  gives  him  to  whom 
If 8.  Vln.  Abr.      ^^  Deed  is  made,  an  Election  to  use  it  in  the  same  Sense,  and 
pl^  J        '    '       to  the  same  Purpose  for  which  he  says  it  was  made.    ^  And  there- 
^M.  sH.  6.  lib.  fore  a  Man  may  plead  a  Lease 'for  Years  and  Release  as  a  Feoff- 
R^iz-^'Sr*' Q  H  «    n*ent.     *  So  in  8  //.  6.  a  Deed  of  Feoffment  was  pleaded  as  a 
i7b.P^\'aston.'  Confirmation.     ^  So  it  is  said  in  20.  H.  6,  that  one  Joint- tenant 
M.  81 H.  6.  B  b.    shall  plead  the  Feoffment  of  his  Companion  as  a  Confirmation. 
F^ff"^*to  ^r     '  ^^  '"  9  W.  7.  it  is  said,  that  where  the  King  by  Act  of   Parlia- 
M.°irH.  4.  S3  a.  n™ent  (reciting  that  he  had  granted  the  Land  by  his  Letters- Patent) 
Per  Hank.  Bra.     ratifies  and  confirms  the  Estate  of  the  Patentee,  and  further  adds 
ibid.  10.  1  Pinch  damus  et  concedimus  the  same  Land  to  the  Party,  there  the  Party 
that  it  amounts     ^^^5  plead  this  Act  as  a  Grant  or  as  a  Confirmation.     ®  And  so 
to  a  Feoffment,     in  21  /f.  7.  where   the  Obligee  had  granted  by  Deed  to  the  De- 
»  S.  P.  M.  7  H.  6.  fendant  that  he  should  not  be  sued  nor  vexed  by  Force  of  the  said 
LVulfcw™'   Obligation  before  the  Feast  of  St.  Michael,  and  if  he  was  im- 
hen'  meant.  pleaded,   that  then  lie  should  plead  the  said  Grant  as  an  Acquit- 

*H.  22H.6.43a.  tance,  and  that  the  Obligation  should  be  held  void  and  of  no 
^eom^lT'et  Effect ;  it  was  there  held,  that  if  an  Action  of  Debt  was  brought 
FaitH,  11.  Bro.  before  the  Feast  of  St.  Michael,  the  Defendant  might  use  the 
Confirmatiou,  11.  jJeed  as  he  pleased,  that  is  to  say,  he  might  plead  it  in  Bar  of  the 
HaiX'.  49!  I5"iy>  or  '*^^«  ^^  Action  of  Covenant  upon  it,     "  And  in  24  Ed.  S. 

4  Mod.  150.  where  there  was  Tenant  for  Life,  the  Remainder  for  Life,  the 
Vin.  Abr.  tit.  Remainder  to  the  right  Heirs  of  the  first  Tenant  for  Life,  and  the 
X°  plT^'"'"'  first  Tenant  for  Life  afterwards  granted  by  Deed  to  him  in  Re- 
IT.  9 H* 7.2 a.     mainder  for  Life  tltat  he  might  do  Wast,    there  it  is  held  that 

PerConisbjf.  But  \iq  might  plead  this  in  Bar  of  an  Action  of  Wast  brought 
■ee  to  the  con-  01-  « 

trary.  Post  397.  8  Co.  1G7,  where  it  is  cited  to  be  pleadable  only  as  a  Confirmation. 

»  P.  «1  H.  7.  25  b.  Bro.  Bar.  52.  Defeasance,  15.  Grants,  58. 

•M*  24  Ed.  3.  o'^  b.  Fitz.  Grant,  66.  Bro.  49.  Estate^,  84.  Wast,  98. 

against 
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Against  him  after  the  Death  of  the  first  Tenant  for  Life,  and 
therefore  hi  a  Quod  Juris  clanicU  he  knew  the  Advantage.     Froip 
which   Cases  we  may  £ee  that  Deeds  which  have  prima  facie 
one  Sense  may  be  used  in  another  Sense,  and  that  the  iParty 
to   whom  they  are  made  has  Liberty  to  apply  them,   contrar)' 
to  tlie  Sense  they  bear  at  first  Sight,  in  such  Manner  as  serves 
best  for  his  own  Benefit.     In  our  Cas6  then  ♦the  Deed  prim&       r*I571 
facie  is  a  Demise  and  Grant  of  the  Reversion   of   the   Land, 
but  the  Party  has  used  it  as  a  Demise  or  Lease  of  the  Land 
itself,   and  not  as  a  Grant  of  the   Reversiob.     And  forasmuch 
as  that  is  best  for  his  Advantage,  he  may  use  it  in  that  Sense  by 
Law,  as  I  apprehend.     *For  a  Reversion  of  Land  is  that  Part  cf  •Co.Litt.  9«.b. 
tlie  Land  which  is  left  in  him  that  makes  the  particular  Estate,  Cartu.  i  Finch 
and  may  well  be  called  the  Residue  or  Reronant  of  the  Land,  y^*'^  A^.^m"^ 
And  Land  is  comprised  in  this  Vi 0x6  ( Reversion  of  Land);  ^fw  RevenioD,  b'. 
if  a  Man  releases  all  his  Right  in  the  Land  to  him  in  the  Rever-  P^-  ^*  4Bac.Abr. 
sion,  the  Release  shall  be  good,  and  his  Right  shall  be  extinct,  ' jfitt  $  449 
trgp  the  Land  is  comprised  in  the  Reversion.     But  it  has  been  said  vid.  Abr.  tit. 
that  the  Reversion  comprehends  the  Land  where  it  is  granted  as  Release,  K.  s. 
a  Reversion,  and  vests  as  a  Reversion  by  Attornment,  as  to  this,  ^   *'         ^^^* 
Sir,  if  the  Land  was  not  included  in  it  before  Attornment,  the 
Attornment  could  not  make  the  Land  to  pass.     '  And  it  appears  «  H.  5  H.  5.  8. 
by  5  H.5.  that  if  a  Man  makes  a  Lease  for  Years,  and  afterwards  fj*  *^'  ^^^n 
the  Lessor  grants  a  Rent-Charge  out  of  the  Land,  this  shall  charge  10  *2Sinta,  1  i8. 
the  Reversion,  which  proves  that  the  Land  and  the  Reversion  are  Dy.  1S6.  pL  47/ 
not  two  distinct  lliings,  but  that  the  Land  is  contained  in  the  Re- 
I'ersion.     ^  For  if  a  Man  recovers  the  Land  against  Tenant  for  ^Litt{6r4. 
Life,  this  shall  devest  the  Reversion.     And  if  I  make  a  Covenant 
to   assure  the  Reversion  of  two  Acres  of  Land  by  Fine  to  one^ 
lad  be  brings  a  Writ  of  Covenant  quod  teneat  convefitionem  of 
two  Acres  of  Land,  I  ought  to  levy  a  Fine  upon  this  Writ,  *for  ^H.  19  Ed.  4.  9. 
when  a  Man  levies  a  Fine  of  the  Reversion  of  Land,  the  Writ  of  P'-  ®*^  Brmn. 
Covenant  is  of  the  Land  itself.     And  the  Concord  of  a  Fine  for  the  ^^  ^^^>  ^' 
Reversion  of  Land  is,  viz.  that  the  aforesaid  (the  Conusor)  hath  ac- 
kfiowledged  the  Tenements  aforesaid^  with  the  AppurtenanceSj  to  be 
the  Right  of  t/te  said  R.  and  hath  granted  for  himself  and  his  Heirs, 
thai  the  Tenements  aforesaid,  with  the  Appurtenances,  which  H.  the 
Day  when  this  Agreement  was  made,  held  for  Term  of  his  Life  by 
the  IjOW  q/*  England  of  the  inheritance  of  the  aforesaid  (the  Conu- 
sor), and  which  after  the  Death  of  the  said  H.  ou^ht  to  revert  to  the 
aforesaid  (the  Conusor)  afid  his  Heirs,  shall  immediately  after  the 
Death  of  the  said  H.  remain  to  the  aforesaid  R.  and  his  Heirs -^ 
and  this  is  the  usual  Form  of  the  Grant  of  a  Reversion  by  Fine. 
And  if  the  usual  Form  in  such  Case  is  according  to  the  Matter,  as 
we  ought  to  intend  it,  then  to  have  the  Reversion  of  the  Land  is 
to  have  the  Land  itself.     For  the  Party  grants  that  the  Land  shall 
remain  after  the  Death  &c.  and  such  Grant  is  called  a  Grant  of 
tlie  Reversion  of  Land,  so  that  the  Reversion  of  Land  compre^ 
hends  the  I^nd  itself.     And  when  the  C^nusee  of  the  Reversion 
of  Land  by  Fine  brings  a  Quid  Jwis  clamat  against  the  pwt" 
ticular  Tenant  for  Life,  the  Writ  is,  diat  the  Sher^  shall  distrain 
hin,  Sfc.  and  shall  have  his  Body  at  such  a  Day,  to  shew  what  Right 
he  claims  in  one  Messuage,  one  Garden,  and  14  Acres  of  Land, 

X  mtk 
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with  the  Jppurtenances  in  S.  tchich  T.  in  the  Court  of  the  King 
here  hath  granted  to  (the  Plaintiff)  by  Fine  between  them  made,  &c. 
and  so  it  recites  that  the  Land^ViS  granted,  wherecs  in  Fact  nothing 
was  granted  but  the  Reversion.  But  forasmuch  as  by  the  Grant 
of  the  Reversion,  the  Land  in  Substance  and  Effect  was  granted, 
the  Words  of  the  Writ  of  Quid  Juris  clamat  are  true  in  Effect 
T^'  ^'  h'  V?'^'  'And  so  it  was  held  in  4  Ed.  3.  where  the  Reversion  of  Tenant 
Pott  159.  (b).        f^^  jjf^  ^^  granted  in  Tail,  that  the  Issue  in  Tail  should  have  a 

Formedon  of  one  Messuage^  which  J.  S.  granted  after  the  Death 
f  Lilt.  $  674.        of  the  Tenant  for  Life,  ^c.    >  And  Littleton  saith  in  his  Book, 

that  if  there  is  Tenant  for  Years,  and  the  Reversion  of  tbm  Laud 
is  granted  to  him  in  Fee,  he  has  the  Land  in  Posseaaion  io  Feo- 
simple  presently.  By  which  Case,  and  by  the  otliers  before  p«t,  it 
is  evident  that  the  Reversion  of  Land,  and  the  Land  itself,  are 
not  two  distinct  Things,  but  the  one  in  the  Premisses,  and  the 
otlier  in  the  habendum  are  pursuant  enough  to  each  other,  for  in 
the  Grant  of  the  Reversion  the  Land  was  granted,  and  then  habeih 
dum  the  Land  after  the  Estate  for  Lives  determined,  is' the  same  in 
Substance  with  what  is  contained  iu  the  Premisses.  And  altbou^ 
the  habendum  is  not  in  the  Degree  of  a  Reversion  as  the  Pre- 
misses of  the  Deed  is,  yet  inasmuch  as  the  Worcb  (Revernon  rf 
the  Lund)  comprbe  the  Land  in  Substance,  it  shall  be  good 
enough  to  make  the  Contract  here  valid ;  as  we  may  see  in  other 
^  Sec  ante  134.       like  Cases  where  a  Word  contains  another  Thing  in  Sense*     ^  As 

thire"dted.^**^""  *  ^^^^  ^^  *^  Reversion  of  Land  shall  enure  as  a  tlemainder; 

and  so  a  Grant  of  a  Remainder,  where  he  has  a  Reversion,  is 
I M.  3  H.  6.  7.  a.  good  enough  to  make  the  Reversion  pass.  '  And  so  in  3  H.  6.  it 
Bro.  Executow,    jg  held,  that  if  a  Man  makes  his  Will,  and  commits  the  Admmis- 

tration  to  one,  thereby  he  shall  be  Executor,  for  the  Word  (Jd- 
^B,  7  Ed.  3.  5.  ministration)  comprises  Executorship  in  Substance.  ^  Avd  by 
pedit,^i9*'^  •™-  7  EfL  3.  an  Advowson  shall  pass  by  the  Grant  of  a  Church.  '  And 
'h.  14  Ed.  4. 9.  if  one  grants  to  me  that  1  shall  name  to  him  a  Clerk  for  his  Church 
b.  Bro.  Granu,  when  it  becomes  void,  and  that  he  shall  present  him  over  to  the 
pcdit^iM  *  *"*"      ^^isliop,  hereby  the  Presentment  shall  pass  to  me,  and  I  shall  have 

a  Quare  Impedit,  by  the  Opinion  of  all  the  Justices  in  14  Ed.  4. 
But  it  is  there  said,  if  I  grant  to  one  that  he  shall  name  to  me 
two  Clerks,  and  1  shall  present  the  one,  S^c.  in  this  Case  tiie  Pre- 
sentment is  not  given  to  die  Grantee,  for  it  is  in  my  Election  which 
»  8  Am.  pi.  34.       of  them  shall  have  the  Benefice.     ^  And  in  8  Ed.  ^  it  is  beld«  that 
foo*  M  "oh*"''    ^^  *^"®  makes  a  Gift  in  Tail,  reserving  Uent,  and  if  the  Rent  be  in 
11.  a.  Dy.  2f.p\.  Arrear,  that  the  Land  shall  return,  tliis  is  a  good  Condition,  for 
140.  195.  pi.  45.    by  returning  it  is  intended  that  lie  shall  have  the  Land  again,  and 
3  B**ui^i '^'        tlierefore  in  Sense  it  includes  another  Word.     "  So  by  a  Grant  di 
Bridffm!  13.  Post   *^g^^o  molendini  the  Soil  where  the  Water  is  shall  pass,  for  it  is 
159(b).  not  a  Pond  \\ithout  Soil,  nor  with  Soil  without  Water,     From 

n  Ante5i.  (c)  aod  Which  Cases  it  appears,  that  where  a  Word  comprehends  another 
Books  there^  "^hing,  the  Tiling  comprehended  shall  pass  by  such  Word,  althou^ 
cited.  it  has  not  the  same  Name.    *  And  so  if  the  Thing  is  compre* 

«  Vin.  Abr.  tit.  bended  in  the  Premisses,  and  has  another  Name  hi  the  habenduMf 
pC^,  '  *  ^  *  which  contains  the  Thing,  the  habendum  is  good,  i^  As  if  the 
I*  Dy.  126.  pi.  48.  Nomination  of  an  Advowson  is  granted,  habendum  the  Adyowsoo, 
Yin.  Abr.  tit.        the  habendum  is  good,  altliough  it  varies  in  Name,  for  it  is  lb 

pl!^  l!r.  a.^^.  ^^^  ^^^f^'  ^  ^  ^if^  ^^  ^  '^'»>^>*»  habendum  the  Servkm,  « 
Pott  160  (V>    '   9L  good  habetidum,  causd  qua  supra.    So  if  a  Manor  beg^i^i' 
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ot  rendered  by  Fine,  habendum  vm  Acre  Parcel  of  the  Manor  to 
htm  and  his   Heirs;  thereby  he  shall  have  the  Manor  for  Life,  and 
the  Acre  in  Fee,  because  there  wants  a  Limitation  of  Estate  for 
the  rest  of  the  Manor.     So  if  an  Acre  Parcel  of  a  Manor  is  let 
to  one  for  Life,  and  afterwards  the  Manor  is  given,  habendum  the 
Reversion  of  the  Acre  in  Fee,  this  is  a  good  habendum  for  the 
Acre,  causa  qua  supra ,  *and  he  shall  have  die  Manor  only  for      f  *15S  1 
Life,  because  no  Estate  was  expressly  given  in  it.     And  if  1  give 
to  a  Man  all  my  Lands  in  Dale,  habendum  Black-acre  in  Fee,  if 
Ukick-acre  lies  there,  it  is  a  good  habendum,  for  it  was  comprised 
in  the  Premisses.     *  And  Littleton  in  his  Book  says,  that  where  a  «  Litt.J  524. 
Mwi  confirms  the  Estate  of  his  Tenant  for  Life,  habendum  the  ®"^1>'  "^ijeat.  Ten. 
Land  to  him  and  to  his  Heirs,  the  Fee  shall  pass  thereby,  and  ti^  ConfiraaUon' 
this  hiUmidum  is  good,  and  yet  the  Land  was  not  given  in  the  Pre-  A.  a.  pL  u. 
misses,  nor  veas  any  Thing  given,  but  only  his  Estate  in  the  Land 
was  confirmed,  nevertheless  forasmuch  as  the  I<and  was  contained 
in  the  Estate,  for  this  Reason  the  habendum  the  Land  is  pur- 
soant  to  the  Premisses.    **  And  so  Littleton  also  puts  the  Case  ^  Litt.  §  525. 
where  tf  ere  are  two  Joint-tenants,  and  the  one  confirms  the  Estate  ^**'*-  Treat.  Ten. 
of  the  other,  habendum  the  Land  to  him  and  to  his  Heirs,  that  the 
Fee  shall  pass  hereby.     By  which  Case,  and  by  the  others  before 
cited,  it  appears,  that  where  there  are  Words  in  Deeds  >i\hich  com- 
prehend other  ^filings  in  Sense,  the  Thing  comprehended  sliall 
miss  by  the  Words,  and  if  it  is  contained  in  the  Premisses  of  the 
beed,  and  is  named  in  the  habendum  by  another  Name,  which 
contains  the  same  in  Substance,  the  habendum  is  good.     And  such 
is  our  present  Case,  for  in  the  Premisses  of  the  Deed,  which  is  a 
Demise  of  the  Reversion  of  the  Land,  the  Land  is  contained  and 
comprised  as  the  Effect  and  Substance  of  the  Grant  and  Demise : 
and  the  habendum  the  Land  after  the  Estate  for  Lives  ended,  as  of 
Land  in  Possession,  is  pursuant  enough  to  the  Contents  of  .the 
Premisses.     For  if  the  Reversion  of  the  Land  had  been  granted 
for  20  Years  after  the  particular  Estate  ended,  he  should  have  had 
ttie  Land  in  Possession  by  such  Grant.     And  this  proves  that  the 
limitation  of  the  Land  in  Possession,  is  not  a  Limitation  of  a 
Thing  not  comprised  in  the  Premisses,  but  it  is  a  Limitation 
agreeable  and  pursuant  enough  thereto,  and  sufficient  in  Law  to 
fulfil  the  Intent  of  the  Parties  in  making  good  a  Contract.     For 
the  Law  does  many  Times  allow  of  a  more  strange  habendum  than 
this  is.     '  For  if  a  Man  devises  Land  to  one,  habendum  to  him  ch.  isH.  7.  ir. 
and  to  his  Heirs  after  the  Death  of  the  Wife  of  the  Devisor,  there,  pl*  <s*  Bro.  De- 
altkough  the  Wife  is  not  named  before  the  habendum,  yet  she  shall  HTs^^Bro^Ibid. 

48.  B.  N.C.  $107.  No<€,tbi8Case,  as  it  is  here  pat,  is  clearly  contrary  to  the  settled  Rak  of  Law 
ai^Jiis  Day,  and  is  not  warranted  by  tke  BooIl  of  IS  H.  7.  here  cited,  thoagb  it  is  by  the  Abridf* 
meat  tliereof  in  Bro.  Devise,  5S.  (which  is  a  most  incorrect  Abridpnent  of  it)  aad  by  S9H.  a* 
Ibid.  48.  For  the  Case  in  1$  H.  7.  is  of  a  De?ise  to  the  Heir  at  Law  after  the  Death  of  the  Wife, 
Wlil«fa  is  anj?ersally  agreed  to  be  f^ood  Law,  and  to  carry  an  Estate  for  Life  to  the  Wife  by  necca* 
«ary  Inplicatlon,  for  if  she  should  not  take  it,  nobody  else  coold,  because  the  Heir  is  etpnmJf 
ascladed  by  the  DeviK  from  ukinff  It  until  after  her  Death.  But  here  the  CaM*  is  pat  of  a  Derita 
to  a  Stranger  after  the  Death  of  the  Wife,  which  varies  materialhr,  and  cannot  earry  aa  Satatelbr 
Life  to  the  Wife  by  necctsaiy  Implication,  because  daring  her  Ltfe  it  shaU  go  to  the  Heir,  who 
oigpit  to  have  it  iaunediately  on  the  Deaui  of  his  Ancestor,  and  from  whom  the  Law  ar^l  Haver. 
f^we  away  the  Laud  by  a  possible  Implication  only  of  the  Devisor's  Intent  (aa  here),  bat  by  fi  a^ 
gfcuary  Implication.  And  therefore  in  this  Case  it  is  only  a  Demonstration  when  tlit  Biiate  off 
tlie  Strasger  shall  eoauaeace.  So  note  a  Diversity^ between  a  posaible  and  a  necciaanr  lipljca. 
Ilia,  wkerewith  agree  att  the  later  Books  of  Aathority.  Aad  therefore  29  H.  a.  DrSk  Devise;  iS. 
Is  aot  Law.  Sec  Accord.  Cro.  J*  75.  Van^.  tS3,  Ste.  l  Precni.  11.  t  Lev.  SOT,  foa.  1  Veot.ltt5. 
973.575.  a Keb. 78S. T. Raym. 453, 454.  iP. Wms.d8.47d.  lVera.t2.  aTei«.fil7i. ATt.  tBac. 
A^.  6& 
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'  See  Post  160.      take  an  Estate  for  Life  thereby.     *  So  it  is  held  in  4  Ed.  3.  wh^e 
thlre c1tc*d  ^****^*  a  Man  gave  Land  to  another,  habendum  with  Joan,  the  Daughter 

of  the  Donor  in  Frank-marriage,  there  the  Wife  not  named  Mott 

the  habendum  shall  take  a  joint  Estate  with  her  Husband  by  the 

'  %  Bac.  Abr.495.  habendum.    ^  And  if  I  lease  Land  to  J.  S.  habendum  to  him  for 

ri^ts'^cV'^i  5    ^^  Years,  the  Remamder  to  J.  K.  in  Fee,  he  shall  take  the  Fee- 
ai  ,    .a.  p .   .   gj^pi^^  2j^j  y^l  Y^^  jg  ^^^  named  before  the  habendum,  for  such 

was  the  Intent  of  the  Parties.  And  then  I  say,  if  the  habendum 
is  of  such  Efficacy  in  Law,  that  it  shall  enable  another  Peraon  to 
take  who  is  not  named  in  the  Premisses  of  the  Deed,  aforiiore\xk 
our  Case  the  habendum  may  explain  the  Litent  of  the  Premiases  in 
shewing  the  Sense  of  a  Word,  and  especially  where  the  Subataiice 
of  the  habendum  is  comprised  in  the  Premisses.  Wherefore  it 
seems  to  me  that  the  Plaintiff  ought  to  recover  his  Damages. 

Eanter  Term.  Afterwards  in  Easter  Ttrmy  2&3  Philip  zxiAMarjff  the  Case 

2  4*  3  P.  4'  Af.        ^gg  argued  again  by  Gawdy  for  the  Defendants,  and  by  Dyer,  ftr 

the  Plaintiff.     But  I  have  not  here  reported  Gawdy's  Argument 
because  it  was  much  to  the  same  Effect  with  that  before  reported 
on  the  Part  of  the  Defendants,  for  this  Argument  was  in  a  great 
Measure  a  Repetition  of  what  he  said  in  bis  first,  and  I  only 
heard  Part  of  his  former  Argument  as  well  as  of  this,  and  there- 
fore I  have  not  here  reported  it,  though  what  1  heard  waa  very 
wetl  argued  by  him. 
On  tlie  same  Side.       Dyer.    'This  Word  (Reversion  of  Land)  has  a  double  Mean- 
Cart  ii^'p  ^"t^^*    ^"S ;  ^^^  o"®  ^'  *he  Estate  left  in  him  that  makes  the  particuhr 
160.  (ni>  Estate,  (as  hath  been  truly  defined,)  and  is  jus  revertendi,  for  the 

Land  shall  revert  to  the  Estate  left :  The  other  is  the  Land  itself 
when  it  is  reverting,  and  that  is  the  proper  Definition  of  the  Word. 
For  reversio  is  a  Latin  Word,  and  in  Latin  it  is  called  a  Nomh 
verbal,  which  is  as  much  as  to  say,  a  Noun  derived  from  the  Verb^ 
and  so  it  is^  for  it  is  derived  from  this  Verb  (revertor)  and  in 
English  it  is  called  (returning).  So  that  reversio  terrm  is  io 
English,  the  returning  of  the  Laud,  w  hich  is  as  much  as  to  say,  the 
Land  returning.  \Vhich  Sense  is  warranted  by  the  Latin,  by 
converting  the  Noun-verbal  into  the  Participle  of  the  Verb  from 
which  it  is  derived.  And  so  the  returning  of  the  Land,  and  the 
Land  returning,  is  all  one.  And  in  this  Sense  of  Land  returning 
a  Reversion  is  oftentimes  taken  by  Statutes,  and  abo  by  the 
Writs  ill  the  Register.  For  the  Statute  of  IVestminster  2.  cap.  5. 
concerning  Advowsoiis  of  Churches  says,  it  is  provided  that  such 
Presentments  shall  not  be  so  prejudicial  to  the  right  Heirs,  or  to 
them  unto  whom  such  Advowsons  ought  to  revert  after  the  Death 
of  any  Persons,  S^c.so  that  the  Statute  calls  the  Reversion  of  in 
Advowson,  the  Advowson  itself,  which,  after  the  Death  of  the  par- 
ticular Tenant,  ought  to  revert,  and  therefore  by  this  Statute  a  Re- 
version is  of  a  Thing  which  is  in  such  Estate  as  may  revert,  and  it 
does  not  call  it  a  Right,  or  a  Possibility  of  Reveilsion^  but  it  c^lbit 
the  Thing  itself,  which  ought  ^to  revert  after  the  particular  Estate 
vP^Ah  **tf**  ^  ended.  «  And  the  Form  of  Entry  for  him  tliat  prays  to  be  receited 
KesceipL  A.'f.  '  "P^"  Default  of  Tenant  for  Life  is,  and  SQ  says,  that  T.  S.  (the 
I^.d.fo.5S*  Tenant  for  Life)  holds  the  aforesaid  Tenements,  with  theAp' 

' ' '  purtenances,  for  Term  of  his  Life,  the  Revertion  thereof  afUr  the 

DeAh 
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Death  of  the  aforesaid  J.  S.  belonging  to  the  sameijtiim  that  prays 

to  be  received)  and  his  HeirSy  &c,  which 'Form  of  £ntry  terinii^ 

this   a  Reversion  afier  Deaths  proves^   that  by  a  Reversion  is 

meant  the  ^Fhing  itself  after   the  particular  Estate  ended,  and 

it  is  not  only  that  which  a  Man  has  during  the  particular  Estate^ 

for  it  is  a  Reversion  after  Death.     And  therefore  it  is  the  Thing 

which  is  immediately  after   the    particular  Estate   ended,   aiid 

that  is  the   returning    of  the  Lanoj  or  the  Land  returning.    • 

Which  Speech  is  most  properly  applied  to  living  Thit^,  and  by 

Usage  it  is  transferred  from  animate  Things  to  'lyings  itianimate, 

•♦And  so  in  14  Ed.  ^.  the  Reversion  of  the  Tenant  for  life       r  #159  ] 

was  granted  to  one  and  to  his  Heirs;  st  supercixerit  the  Tenant  *  Dy.  125.  pi.  45. 

for  Hife,  and  he  had  an  Action  of  Wast  against  the  Tenant  for 

Life,  which  is  grounded  upon  the  Reason  above.     *  And,  Sir,  the  "P.  N.  B.  144. 


Collationis  is,   ad  prcefatum  (the  Demandant)  veverti  debet,  S^c.  'F.N,  B. 211.  d. 
*  And  the  like  Words  are  in  the  Writs  of  Formedon  in  Reverter;  ?/.*  Jf ^i*'' 21*9 
and  the  Writs  of  ad  terminum  qui  praterUt,  Intrusion,  in  Casu  Dy.  125.  pi.  43. 
proviso,  and  consimili  casu,  do  express  that  the  Land  ought  to 
revert  to  the  Demandant,  which  Writs,  at  the  same  Time  that  they 
declare  that  the  Land  ought  to  revert  to  them,  do  also  declare 
that  there  is  a  Revei*sion  of  the  Land  when  the  particular  Estates 
are  ended.     For  in  the  very  reverting  of  the  Land,  there  is  a  Re- 
version, that  is,  a  returning.     And  a  Remainder  and  Reversion 
have  a  great  Resemblance.     ^  For  the  Fine  by  which  a  Reversion  e  Dy.  125,  p],  ^^^ 
is  granted  after  the  Death  of  the  Tenant  for  Life  says,  that  the  Co.  Litt.  299.  b. 
Land  after  the  Death  of  the  particular  Tenant  shall  remain,  and  ^"*®  ^^^' 
doe^not  say  revert.    ^  And  if  a  Reversion  is  granted  in  Tail  de-  ff.  N.B.  218.  d. 
pendant  upon  aq  Estate  for  Life,  the  Grantee  shall  have  a  Jbr-  P.  6  Ed.  3.  its,  $4. 
medon  in  Remaioder,  and  not  a  Formedon  in  Reverter,  by  Fitz-  P}'  ^  ^^*  ^'^^' 
/lerbert's  Natura  Brevium.    The  Reason  (as  I  apprehend)  is,  be- 
cause the  whole  *  Estate  is  not  given,  but  the  Fee  is  reserved;  » Dy.  125. pi. 45. 
•*  and  the  Writ  demands  the  Land  which  the  Donor,  after  the  b  Ante  157.(0 
Death  of  the  Tenant  for  Life,  granted  to  the  Demandant,  haben- 
dum after  the  Death  of  the  Tenant  for  Life,  8fc.    And  so  there 
the  Writ  is  also  the  usual  Form  of  every  Fine,  as  hath  been  re- 
cited, viz.  that  the  Land  shall  remain  after  the  particular  Estate 
ended.     And   therefore  it  declares,    that   the  Remainder  of  the 
Land  is  the  Land   itself  which  shall  remain  after  the  particular 
Estate.     *  And  in  10  Ed.  2.  where  a  Woman  was  endowed  of  '  Dy.  ifS.  pi.  46. 
the  third  Part  of  a  House,  the  Heir  granted  the  two  other  Parts,  ^*  ^«^*^«*^""' 
together  with  the  third  Part  which  the  Wife  held  in  Dower  cum  oranu  so.  V?n. 
accident,  and  by  such  Grant  the  Reversion  of  the  third  Part  shall  Abr.  tit.  Rever- 
pass  ;  for  the  Reversion  is  nothing  else  but.  the  Land  itself  when  •^<>">  ^-  P**  S- 
It  falls,  ^nd  it  is  a  common  Phrase  of  Speech,  that  he  who  has 
taken  a  Lease  for  Years  to  commence  after  a  former  Lease,  has 
taken   the   Revenrion  of  the  Land  which  the  Lessor  held,  and 
the  Sense  of  the  TVord  is  proper  enough  for  the  Matter.     ^  And  i"  Stat.  33  H.  a. 
the   Statute  of  E.rection  of  the  Court  of  Survei/ore,  which  gave  ^P^f"•  ^^r.  ts^. 
them  Authority  to  demise  the  Lands  of  the  Kmg  for  2 1  Years,  ^ ' 
has  a  Proviso  in  it,  that  they  shall  not  make  any  Lease  of  the 

Reversion 
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Reversion  of  anj  of  the  said  Lands,  and  it  was  expounded  that 
they  might  not  make  a  Lease  to  commence  after  anj  other  Lease, 
for  that  in  Effect  was  a  Lease  of  the  Reversion,  which  Statute 
does  therein  declare  that  the  Reversion  of  the  Land  may  be  takea 
for  the  Land  itself  after  the  Determination  of  the  firat  £state. 
And  to  say  that  such  a  one  demised  revenionem  terra,  or  tirram 
cum  revertelur^  or  reversionem  cum  acdderitp  is  all  one  in  conunoo 
Speech,  and  of  the  same  Effect.  And  therefore  reDergio  terre 
is  rather  passesiio  revertendif  than  jus  revertendi.  And  forasmuch 
then  as  this  Word  (Reversion)  has  two  Intendments,  the  one 
being  that  Estate  which  a  Man  has  during  the  particular  Estate, 
tiie  other  that  which  is  immediately  after  the  particidar  Estate 
ended,  and  according  to  this  last  Intendment  is  its  proper  Sigrafica* 
tion  and  Definition,  and  forasmuch  as  it  is  the  Intent  of  the  Par- 
ties to  have  the  Demise  enure  according  thereto,  why  therefore 
shall  it  not  enure  so  f  Indeed  I  know  no  Reason  to  the  contrary. 
And  that  the  Intent  of  tlie  Parties  is  such  is  very  apfiarent,  for  if 
it  should  be  taken  as  a  Grant  of  the  Reversion,  then  the  Bent 
which  the  Abbot  reserved  upon  the  first  Lease  should  pass  with  it, 
which  was  not  the  Intent  of  the  Abbot,  as  every  Man  niay  dis- 
cover. And  the  Appomtment  of  the  Term  to  commence  aft^  the 
first  Fstate  ended  declares  also  the  latent  of  the  Parties  to  be 
that  it  should  enui^  as  a  Lease,  and  not  as  a  Grant  of  the  Rever- 
sion. Also  the  Words  have  delivered,  granted,  and  to  Farm-Id^ 
imply  the  Intent  of  the  Parties  to  be,  ihut  it  should  enure  as  a 
Lease  of  the  Demesne,  and  not  as  a  Grant  of  the  Reversioa. 
For  one  cannot  be  properly  Farmer  of  Reversion,  nor  shall  a  Mao 
have  an  Ejectione  JirmtE  of  a  Reversion,  and  therefore  these 
Words  (to  Famirlet)  declare  tliat  it  was  the  Intent  of  the  PMies 
that  it  should  enure  as  a  Lease  after  the  Estates  for  Lives  ended. 
And  therefore  inasmuch  as  the  Intent  was  such,  and  the  Words  are 
capable  of  performing  the  Intent,  it  seems  to  me  that  the  De- 

t  Dy.  125.  pi.  44.    mise  shall  enure  accordingly.     ^  But  if  the  habendum  here  bad 

been  for  Life,  or  in  Fee,  then  it  might  not  be  good,  nor  com- 
mence after  the  particular  Estate  ended  ;  for  when  a  Freehold  is  to 
pass  it  ought  to  have  Livery  or  Attornment,  but  that  is  not  neces- 
sary in  case  of  a  Lease  for  Years  which  is  but  a  Contract ;  aud 
therefore  it  seems  to  me  that  the  Intent  appearing  as  it  is  here 
ought  to  be  favoured.     And  the  Words  here  incline  to  make  the 

» Dy.  H5.  pi.  44,  Thing  enure  accordingly,  as  Bracton  well  says,  "  quod  carta  et 

munimenta  benigni  interpretanda  sunt,  ut  res  magis  valeat  guatn 

Notabtm*  pertat.     But  note,  the  true  Words  of  Bracton,  ^5  Dyer  snetced 

me  afterwards  in  his  Book,  are  thus,  viz.  benigne  facienda  sunt 
interpretationes  instrumenti  propter  simplicilatem  laicorum,  ut  res 
magis  valeat  qudm  pereat:  And  to  cavil  about  the  Propriety  of 
Words,  when  the  Intent  of  the  Parties  appears,  is  not  commend- 
able, nor  has  it  been  practised  by  the  Judges  in  former  Times,  but 
on  the  contrary  they  have  applied  the  Words  to  fulfil  the  Intent, 
rather  than  have  destroyed  the  Intent  bv  reason  of  the  InsuHiciency 
of  the  Words.  And  tlierefore  in  3  hd.  2.  a  Man  prayed  to  be 
received  upon  Default  of  Tenant  for  Life,  because  he  had  the 
Remainder,  and  the  Deed  which  he  had  of  it  was  volo  et  concede, 
that  after  the  Death  oif  the  Tenant  for  Life  the  Land  shall  descend 

to 
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to  him,  i^c.  and  there  it  is  adjudged,  that  he  should  be  received, 
and  that  the  Word  (shall  descend)  ia  of  the  same  Sense  as  the 
Word  (shall  remain.)    "So  in  6  Ed.  2.  there   is  a  Case  of  a  ■  M.  6  Ed.  t. 
Feoffment,  in  which   it  was  contained,  that  if  tlie  Feoffor  pay  ^****  ^^^  con- 
such  a  Sum,  i^c.  it  shall  be  lawful  for  him  recipere  ierram,  this  is  fj?^  p{.^5.  ^^* 
there  adjudged  to  be  the  same  Thing  in  Sense  as  if  it  had  been  i  Rol.  R.  69. 350 
said  he  shall  re-enter ^  because  the  Intent  was  such.     Note  that  SBulst.  154. 
afterwards  I  saw  Dyer's  Booky  which  was,  if  the  Rent  be  in  Jr-  ^2iii«i?^' 
rear,  it  shall  be  lawful  J  or  th^  Feoffor  ad  recipiendum  terram 
itfam,  ei  earn  ordinandam  ad  voluntatem  suam.     ^  And  so  in  the  <>  See  ante  157  (») 
said  Case  cited  in  8  Ed.  3.  the  Words  that  the  Land  shall  return,  ■««•  ^*»S  ^o®*" 
were  taken  as  a  Condition  causa  qua  supra.     And  a  Gift  of  L4ind  ^^^"^  *^***^*'- 
to  a  Man  *  for  Life,  and  after  his  Death  to  J.  S.  and  his  Heirs,       [  *  I6O  ] 
is  held  a  good  Remainder  to  J.  S.  for  the  manifest  Intent  of  the 
Party,  notwithstanding  there  is  not  any  immediate  Gift  to  him, 
nor  any  habendum  in  the  Deed.     And  if  the  Intent  has  been  so 
greatly  considered  in  the  said  Cases,  that  in  some  the  Words  have 
been  taken  out  of  their  proper  Signification,  in  order  to  perform 
that  Intent,  and  in*others  tlie  Intent  has  supplied  the  Deficiency  of 
the  Words,  then  in  our  Case  the  Word  (Reversion  of  Land)  being 
declared  in  the  habendum  to  be  taken  in  the  Sense  of  Land  re- 
verting, which  is  its  proper  Signification  according  to  the  Latin, 
may  well  enough  be  so  taken,  and  shall  be  warranted  by  Law,  in 
Favour  of  the  Intent  of  the  Parties,  although  most  commonly  it 
is  used  in  another  Sense.     For  an  liabendum  will  do  greater  'filings 
than  this  does  here.     For  sometimes  the  habendum  shall  give  an 
Estate  where  nothing  was  given  before  the  habendum,  and  some- 
times it  shall  give  to  a  Person  not  named  before,  and  sometimes  it 
shall  alter  the  Estate  given  in  the  Premisses.     'And  therefore  Lit-  'Litt.  §5^5. 
tleton,  in  his  Book,  puts  the  Case  where  a  Woman,  Lessee  for  J^^'  ^^^*  P'*  *®* 
Life,  takes  Husband,  and  the  Lessor  confirms   their  Estate,  ha-  the  otker  Books 
betidum  et  tenendum  the  Land  for  Term  of  their  two  Lives,  in  this  there  cited. 
Case  the  Confirmation  shall  enure  to  the  Husband  by  Way  of  Re- 
mainder for  Term  of  his  Life  :  yet  nothing  is  there  given  by  the 
Premisses,  but  the  whole  is  given  by  the  habendum.    ^  And  so  he  ^  Litt.  $  57S. 
also  puts  the  Case  in  his  Book,  that  where  the  Lessor  confirms  ^X'  **^-  PJ:  ^* 
the  Estate  of  his  Tenant  for  Life,  tlie  Remainder  to  another  in  and  Stad*  lib.  s. 
Fee,  this  shall  be  a  good  Remainder  to  him,  if  it  may  not  be  a  cap.  so.  Ante  <5. 
Grant  of  the  Reversion ;  but  be  it  the  one  or  the  other,  there  is  0)* 
nothing  granted  by  the  Premisses  of  the  De^d,  for  the  Estate  of 
the  Tenant  for  Life  is  not  enlarged,  but  the  last  W^ords  of  the 
Deed  do  only  give  the  Estate.     'So  a  Gift  to  a  Man,  habendum  «H. 4 Ed. 3. 4b. 
to  him  with  a  Woman  in  Frank-marriage,  sliall  enable  the  Woman  '^'^*',?"^^ 
to  take  though  not  named  before  the  habendum.     •*  And  Littleton  ^^^  *,,  'd-,  ^ jg/ 
puts  the  Case,  that  where  Land  is  given  jointly  to  two,  habendum  pi.  49.  Co.  Lift, 
the  one  Moiety  to  the  one,  and  the  other  Moiety  to  the  other,  *^***  ^^^^ 
this  shall  sever  the  Jointure,  and  make  them  Tenants  in  common,  pop'h.  lia^'isfl 
*  So  by  the  better  Opinion  in  8  Ed.  3.  where  a  Man  gives  Land  t  Bac.  Abr.  494. 

Ante  158.  (<) 

4  liitU  §  998.  Dy.  10.  pi.  36.  126.  pi.  49.  Dal.  30.  pi.  10.  67.  pi.  30.  79.  pi.  17.  Moor,  880. 
Hob.  172.  Co.  Litt.  183.  b.  Salk.  391.  Ld.  Kaym.  623.  6S8.  1  Finch,  88.  2  Finch,  99. 
Perk.  %  175.    2  Bac.  Abr.  4*>7.    3  Bar.  Abr.  194.    Plowd.  Quaer.  §  370. 

•  M.  8  Ed.  3.  59.  pi.  16.  FiU.  Feoffmente,  73.  Dy.  10.  pi.  37.  136.  pi.  ,^0.  160.  pi.  43.  Dal. 
50.  pi.  10.  79.  pi.  17.  2  Rol.  Abr.  65.  K.  pi.  1.  Co.  Litt.  183.  b.  2  Co.  .55.  b.  Cro.  E.  25.  pi.  2. 
89.  pi.  13.  Hetl.  22.  Palm.  34.  Hob.  172,  1  Freem.  5<»1.  12  Mod.  .'^h).  Perk.  $174*  Bar- 
oaf d.  Cha.  Rep.  48.    2  Bac.  Abr.  497.    Yin.  Abr.  tit.  Grants,  J.  a.  pi.  1.  J.  a.  3.  pi.  1.  &.  a.  pL  1. 

to 
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to  two,  habendum  to  die  one  for  Life,  and  after  bis  Death  to  die 
other  and  \i\B  Heirs,  the  one  shall  have  the  whole  for  life  only, 
pot\vithstan4ing  the  Joint-tenancy  given  in  the  Premisses,  although 
It  has  been  put  contrary^  fo,  153.  And  if  the  habendum  shall 
give  an  Estate  in  a  Thing  not  given  before,  and  to  a  Person  not 
named  before,  and  shall  alter  an  Estate  given  before,  then  may 
it  best  declare  the  Sen«e  of  the  Words  of  the  Premisses  in  our 
Case  ;  especially  wh^re  the  Premisses  comprehends  the  Thing  in 
f  Dy.  it6.  pi*  46.  the  habendum,  as  it  does  in  our  Case.  'As  a  Grant  de  dUpo- 
See  Ante  167.  (P)    gitione  Ecclesiie,    habendum  advocationem,    or  a  Grant  of   the 

Soil  of  a   Wood,  habendum  the  Wood,    or  a  Grant  de  fundo 

domuSy  habendum  domumy  or  a  Grant  of  a  Tsl2LViotf  habendum 

the  Advowson,  which  is  appei^dant  to  it,  is  good,  for  the  Thing  in 

the  habendum  is  contained  in  the  former  Part  of  the  Grant,  as  it 

f  Dy.  136.  pi.  48.  is  in  our  Case.     ^  But  a  Grant  of  Common  out  of  Land  haben- 

G*"  ^*^J  **^  4       ^^^  ^^^    Land,  or  of   the  Herbage   of  a  Park,  habendum  the 

pi.  1.  '      *    *      Park,  and  such  like,  is  not  a  good  habendum,  because  it  is  of 

anotluer  Thjiig  which  is  not  comprised  in  the  Premisses  of  the 
Deed.  But  our's  is  quite  a  different  Case,  as  I  have  shewn 
before,  wherefore  it  seems  to  me  tliat  the  Plaintiff  shall  recover 
bis  Damages. 

•Afterwards,  at  another  Day  in  the  same  Term,  all  the  Justices 
argued.  But  because  a  great  Part  of  their  Arguments  tended  to 
the  same  Effect  with  those  before  repuited,  and  also  because 
the  learned  and  ingenious  Arguments,  already  reported,  were  very 
long,  1  have  here  but  briefly  touched  u[»on  what  they  said,  and 
have  rather  shewn  their  Opinions  upon  the  Matter,  than  reported 
their  Arguments  at  large.  Tor  if  1  should  report  their  Arguments, 
as  well  as  those  of  all  the  said  Seijeants,  in  full,  it  would  make 
too  large  a  Volume,  and  would  tire  the  Reader's  Patience. 

Staunjord,  puisne  Justice,  laid  down  three  Rules  for  the  Un- 
derstanding of  Deeds.     First,  that  they  shall  be  taken  most  bene- 
ficially for  the  Party  to  wjiom  they  are  made;  secondly,  that  a 
Deed  shall  never  be  void,  where  the  Words  may  be  applied  to 
any  Intent  to  make  it  good ;  and  upon  this  he  cited  Jiracton,  who 
saitb,   benigni  faciendjcc  sunt  interpretationes  instrumenti,  ut  res 
masis  valeut  quam  pereat,  and  in  another  Place  he  saiih,  in  re 
duoia;  thirdly^  ^that  the  Words  shall  be  construed  according  to  the 
Intent  of  the  Parlies,  and  not  otherwise ;  and  here  he  cited  what 
Bracton  saiih,  carta  non  est  nisi  vestimentum  donationis  ;  and  the 
Intent  directs  Gifts  more  than  the  Words.     *  As  if  an  Annuity  is 
Fitz.  Anmiity,  19.   granted  pro  consilio  impendendo,  and  the  Grantee  has  divers  Facul- 
16  H.  7.  10.  h.       ^*^^>  >'®^  ^hc  Counsel  shall  be  given  in  such  Faculty  as  was   in- 
Per  FineHx.  Bro.    tended.    "^  And  so  it  is  held  in  9  Ed.  4.  tiiat  if  a  Receiver  is  bound  in 
Gniot«i,  174.  Bac.   ^^  Obligaiion  to  his  Master  to  pay  him  omnia  recepta  et  recipienda  in 

his  Office, iic  is  not  thereby  bound  to  pay  all  that  he  might  receive, 
but  only  what  he  shall  receive  in  Fact,  so  that  the  Intent  shall  be  pur- 
sued rather  than  the  Words.  ^  And  where  a  Man  makes  a  Lease 
of  a  House,  so  that  the  Lessee  may  make  his  Profit  of  the  House, 
he  may  not  throw  down  the  House,  nor  commit  Wast  therein,  by 
the  ( )pinion  of  the  Book,  for  the  Intent  was  otherwise,  although 
the  Words  may  seem  to  favour  that  Construction.  And  upon  tliis 
.laiit,  and  the  oilier  two  Rules,  he  put  several  Cases.  And  he  said, 
that  to  pursue  the  Words^  is  summum  jus,  which  Judges  ought  to 

avoid, 


SUsoifofd,  ji 


>>  Vin.  Abr.  tit. 
Intent,  A.  pi.  1. 

«  41  Ed.  3.  6.  19. 


k  T.  9  Ed.  1. 
S2.  b.  Bro.  Ex- 

H.  17  £(l.  3.  7^ 
pi.  21.    Fits. 
Wast,  101. 
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avoid,  and  ratber  pursue  the  Intent.     And  as  to  the  principal 
Matter,  he  said,  "'that  a  Ileversion  has  two  Intendments,  the  one  >  See  ante  1 58.(0 
is  an  EsUte  left  continuiog  during  the  particular  Estate,  which  is  and  the  Books 
the  most  common  Sense,  the  other  is  the  retumii^  of  the  Land  ^"  ^'**^* 
after  the  particular  Estate  ended,  which  is  the  natural  Sense  of 
the  Word,  according  to  the  Definition  of  the  Latin-Tongue,  «o 
that  the  Reversion  of  the  Land,  and  the  Land,  when  it  reverts,  is 
all  one.     And  the  Statute  of  IVestmimter  2.  cap.  l.whkh  says, 
that  theif  to  whom  the  Land  was  given  under  such  Condition,  tkall 
have  no  Power  to  alien  the  tame,  but  that  it  shall  revert  wtto  the 
Giver,  if  Issue  fail,  &c.  intending  to  put  a  Stop  to  the  Power 
of  the  Donee  from  barring  the  Donor  of  the  Reversion  of  the 
Laud,  prohibits   his  Alienation,  and  directs  that  the  Land  shall 
revert   to  the  Donor,  so  'that  the  Reversion  of  the  Land,  and 
the  Laud  reverting,   is  all  one.     And  in  such  Sense  the  Deed 
here  is  used ;  but  if   it   had  stopped  in  the  £rst  Part,  viz,  in 
the  Premisses,  tiien  it  should  have  been  taken  meeriy  as  a  Grant 
of  the   Reversion,  but  die  habendum,  which  is  the  other  Part, 
*  is  such  an  Addition  as  makes  the  Clause  but  one  in  e£fect.     As       r  «  ^g^  •% 
if  I  release  all  Actions,  and  stop  there,  all  Actions  are  gone ;  but      '*  -' 

if  I  say  further,  "  which  I  have  as  Executor  to  J.  S."  there  the 
Generalty  is  restrained.     *  So  in  the  Case  of  7  Ed.  4.  where  the  »  m.  7  Ed.  4. 
King  had  granted  to  Garter  King  of  Heralds  i!lO  for  Term  of  ««.b.  Fits.  An- 
his  Life,  if  he  had  stopped  there  he  should  have  had  it  absolutely  Jg^'^^^g  ^^ 
for  the  1  erm  of  his  Life ;  but  when  he  says  further,  by  reason  of  Bro.  Office,  50. 
his  Office,  thereby  the  Generality  of  the  Grant  is  re«tr»ued>  SO  Kstates,  44.  Pa> 
that  if  he  were  removed  from  his  Office,  he  shouid  lose  the  An-  ^l^'V/^Co^'r.iSf' 
nuity.     So  is  it  in  the  Case  here,  if  the  Deed  had  stopped  when  the  42,  a.*  1  Finch  7. 
Reversion  was  granted,  it  had  been  meeriy  a  Reversion  in  the  ^Finchs.  Kitcfa. 
I^ature  of  a  Reversion  commonly  taken ;  but  when  it  is  said,  ha*  *®^*  4^*"f  *i^*^ 
bendwn  the  Land  from  the  Feast,  6^c.  this  is  become  annexed  to  p^^^  ^^^  * 
the  first  Part,  and  makes  it  but  one  entire  Deed,  which  ought  to 
agree  in  itself,  nam  turpis  est  pars  qu(R  cum  suo  toto  non  cotivenit.    . 
And  dien  forasmuch  as  every  Part  of  the  Deed  ought  to  l>e  com- 
pared with  the  other,  and  one  entire  Sense  ought  to  be  made 
thereof,  to  tliis  End  the  three  Rules  abovesaid  are  to  be  remem- 
bered, by  the  one  of  which  the  Deed  ought  to  be  made  void,  if 
any  Sense  can  be  made  of  it,  as  there  may  here ;  by  the  second 
Rule  it  shall  be  taken  most  beneficially  for  Smith  and  his  Wife; 
and  by  the  third  Rule  it  shall  be  taken  according  to  the  Intent  of 
the  Parties :  And  in  order  to  accomplish  these  three  Rules  the 
Deed  here  ought  to  be  taken  as  a  good  Lease  for  2\  Years  after 
the  first  Estate  ended,  for  such  Way  the  Deed  takes  EiFect,  an4 
shall  be  most  beneficial  for  him  to  whom  it  is  made,  and  shall 
enure  according  to  the  Intent  of  the  Parties ;  and  in  taking  it  in 
this  Sense  the  three  Rules  are  fulfilled.     ^  And  he  said  that  where  ^Dj.  iC6.  pi.  47. 
the  Party  demises  tlie  Grants  reversionem  terra,  habendum  terram, 
here  is  an  liabendum  of  the  same  Thing  which  is  menfioaed  before, 
although  it  is  in  another  Case,  for  (terra)  is  in  the  Genitive  Case, 
and  (terram)  is  in  Uie  Accusative,  and  it  is  not  necessary  that  they 
sliould  both  be  in  the  same  Case.     For  if  a  Man  grants  to  another  aH 
his  Estate,  in  una  acra  terre,  habendum  prttdictam  acram  sibi  et 
haredibus  suis,  this  is  a  good  habendum,  although  the  Acre  was  men- 
tioned 
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tioned  before  in  the  Ablative  Case^  and  in  the  kahendmn  it  it  in  die 
Accusative,  for  the  Acre  was  mentioueti  before,  notwithstanding  it 
was  in  another  Case.  So  is  it  in  our  Case  here.  Wherefore  it 
seemed  to  him  to  be  a  good  Lease,  and  that  the  IMaintiff  should 
recover  his  Damages.  And  this  was  the  Substance  of  bis  Argu- 
ment, although  it  was  much  more  amplified  with  many  Cases. 
Smmien,  J.  Saunders^  Justice,  to  the  same  Purpose.     He  said  that  6eeds 

ought  to  have  a  reasonable  Exposition,  which  shall  be  without 
Wrong  to  the  Grantor,  and  with  the  greatest  Advantage  to  the 
'1  Finch  49.  Grantee.     ^  As  if  an  Abbot  grants  a  Corody  to  one  for  him  and 

f  Fioca  56.  IjJj  Servant  to  sit  at  his  Mess,  he  may  not  brbig  one  that  has  a 

a  9  Rol.  R.  280*  noisom  Disease.  ^  So  if  one  grants  Estovers  to  another  out  of 
**y!*>  ^8^-  his  Manor,  he  may  not  cut  down  Fruit  Trees.    *  So  if  one  grants 

f  Fl^  56.  ^^  another  Common  in  his  Land  for  all  his  Cattle,  yet  he  shall  not 

•  M.  9  H.  6.  .16.  a.  have  Common  for  Goats  or  Geese,  which  are  Things  hurtful  to  the 
PtrBabmf^.  Bro.  JLand.  Wherefore  there  is  a  Kind  of  Equity  in  Grants,  so  that 
vimTs!  Abridge-  ^cy  shall  not  be  taken  unreasonably  against  the  Grantor,  and  yet 
■lent  of  Assises,  shall  with  reason  be  extended  most  liberally  for  the  Grantee. 
128.  a.  ^^-  '  As  a  Release  by  the  Lessor  of  all  this  Right  made  to  the  Lessee 
IsT  1  Finch  5;  f^'  Years  shall  enlarge  his  Estate  for  his  life ;  «  but  if  the  Grantor 
122*  2  Finch  56.  was  Tenant  in  Tail,  then  it  should  only  be  for  the  Life  of  the 
'  Littiet.  J  466.  Tenant  in  Tail.  **  So  a  Grant  of  20*.  by  two  Tenants  in  common 
slLitt*'$  606.  ^^^  ^'  ^^^^  Land,  shall  enure  as  several  Grants,  so  that  the  Grantee 
Bro.Releaset»82.  shall  have  209.  of  each.  ^  So  in  34  yi«5.  where  a  Man  granted 
5  Co.  84.  b.  Pott  ioiam  partem  suam  piscaria  de  Tese  quamdiu  terra  sua  se  extendunt, 
hM  Ante  140*  *^i^0  tamen  ttagno  moleHdini,  there  it  is  held,  that  the  Fishery  io 
l|\^nd  the  Books  the  Mill-pool  dhould  pass  to  the  Grantee,  for  the  Deed  shall  be 
l^f^ cited.  taken  most  strongly  against  the  Grantor,  so  that  the  Pool  and  not 
•84 ^"*g^3\g^  the  Fishery  shall  be  excepted.  From  whence  we  may  see  that  there 
^^^^ervation,  is  an  Equity  in  the  Exposition  of  Deeds,  and  that  they  are  taken 
9s:  Perk.  $646.  niost  liberally  for  the  Grantees.  Tlien  in  the  principal  Case,  lie 
^*??'  ^^b'.  ^^^  ^^  ^^^  Reversion  of  the  Land  dependant  upon  an  Estate  for 
^ouVbr.  455-  ^^^t  •»  the  Proprietor  of  the  Land,  and  the  Tenant  for  Life  is 
pi.  4*  ^  the  Possessor,  and  the  Land  is  included  in  his  Estate  who  is  in 

the  Reversion,  and  who  is  the  Proprietor  of  the  Land ;  for  if  one 
warrants  the  Lands  to  him,  he  shall  vouch  ;  and  if  he  that  has  the 
Reversion,  grants  a  Rent  out  of  the  Land,  or  accepts  a  Release 

^  Aate  157  (b).      ^^  Right  in  the  Land,  it  shall  be  good.  ^  And  he  admitted  the  said 

Cases  of  7  Ed,  4.  and  30  Ed,  1 .  that  a  Reversion  shall  pass  by  a 
Grant  of  the  Land,  or  of  a  Mill,  as  it  is  put  before  ^b.  155. 

I  Ante  155  (b).       '  And  so  he  said  that  a  Grant  of  the  Land  shall  make  a  Reversion 

•  Contra  Post  ^  pass,  *"  and  a  Grant  of  the  Reversion  shall  make  the  Land  to 
162  (e).  pass,  and  the  Nature  of  an  habendum  is  to  give,  enlai^e,  or 

qualify,  and  the  habendum  here  is  good,  for  the  Thing  in  Sub- 
stance was  granted  in  tlie  Premisses.  Wherefore  the  Premisses 
and  the  habendum  make  a  perfect  Demise,  and  the  one  with  the 
other  have  the  Substance  and  intent  of  a  Lease.    And  he  said  he 

»  H.  14  H.  8.        was  of  the  like  Opinion  that  Brudnel  seemed  to  be  of  in  '^  14  H.  8. 

^<'  **  that  Contracts  shall  be  as  it  is  concluded  and  agreed  between  the 

Parties,  according  as  their  Intents  may  be  gathered.  And  to  cavil 
about  the  Words  m  Subversion  of  the  plain  Intent  of  the  Parties, 

•Tnlly  deiOfficiis  as7tt%®says  in  his  Book  of  Offices,  Est  calumnia  qmtdam  et 

^^•^-  ^^*  nimis  caUida  sed  malitiosa  juris  interpretatio,  ex  quo  tllud,  sum- 

mum 
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mum  juSf  summa  injuria;  as  he  puts  iin  Esoample  of  one  who  had 
taken  a  Truce  for  130  Days  with  his  Enemy,  and  in  the  JNight  he 
destt-oyed  and  depopulated  their  Possessions,  because  (as  he  said) 
the  Truce  was  for  Days,  and  not  for  Mights,  which  Tally  account- 
ed meer  Injury  and  Injustice.  And  such  Interpretation  of  the 
Law  he  has  admonished  Men  jlo  avoid,  and  to  observe  and  follow 
the  Intent  of  the  Words.  And  certainly  the  Words  are  no  other 
than  the  Testimony  of  tlie  Contract.  And  in  the  Case  here  (aa  he 
apprehended)  there  are  all  the  tive  Garments  which  Bracion  says 
are  necessary  for  the  cloathiug  of  Contracts,  as  they  are  expressed 
in  these  Verses, 

P  Re,  verbis,  scripto,  consensu^  traditionef  9  Bract,  lib.  t. 

Junctura,  vestes  tumere  pacta  soletit.  cap*  5.  Co.  Litu 

for  here  there  is  Matter  of  Substance,  Words,  Writii^,  Consent,  ^^'** 
and  Delivery,  and  then  it  shall  be  a  perfect  Contract,  and  con- 
sequently a  Lease.     And  therefore  he  was  of  Opinion  that  the 
Lease  *  was  good,  and  that  the  Plaintiff  should  recover.     And       [  *l62  ] 
he  put  much  otiier  Matter,  and  many  other  Cases  in  Maintenance 
of  his  Opinion. 

Sir  Humphrey  BrowHy  Justice,  to  the  same  Purpose.     He  said  Browa,  J. 
that  the  Intent  of  tlie  Abbot  and  Convent,  and  of  Smith,  and  his 
Wife  was  to  have  the  Land  pass  as  a  Lease  after  die  particular 
Kstate  ended,,  and  not  otherwise ;  and  forasmuch  as  it  was  their 
Intent  that  the  Word  (Reversion)  should  enure  such  Way,  it  seemed 
to  him  that  the  Law  would  warrant  it.     tor  the  Land  is  included 
in  the  Reversion,  which,  if  it  was  not,  a  Man  by  a  Grant  of  the 
Reversion  could  not  have  the  Land  in  Possession  after  the  par- 
ticular Estate  ended.     And  a  Feofi'ment  of  a  Carve,  habendum 
the  Manor  of /jp^  is  good,  if  the  Carve  constitutes  the  Manor. 
*  And  if  Land  ia  Parcel  of  an  Office,  it  shall  pass  by  a  Grant  of  «  (;;o^  Litt49.  a. 
the  Office,  because  it  is  included  in  the  Grant.     So  is  it  in  the  Case  s  Rol.  Abr.  j.  B. 
of  a  Grant  of  a  Reversion,  and  much  more,  he  said,  when  it  has  a  P'-  ^-  ^  J^<^b*3Si* 
TendeiKy  to  make  the  Lease  good.     And  therefore  he  was  of 
Opinion  that  the  Plaintiff  should  recover. 

iJoier^XJroo/:,  Chief  Justice,  to  the  contrary.  There  seems  to  me  Bro0k,CJm 
to  be  a  Diversity  between  the  Cases  put,  and  our  Case  here.  For 
where  a  Release  of  the  Right  in  the  Land  is  made  by  him  in  the  Re- 
version to  the  Termor,  habendum  the  Land,  this  is  a  good  habendum, 
although  he  did  not  give  the  Land  before,  for  the  Termor  had  the 
Land,  and  so  was  in  Possession  of  it,  and  therefore  it  was  not  neces- 
sary to  give  him  the  Land,  but  the  habendum  enuring  by  way  of  En- 
largement of  his  Estate  is  good.  But  in  our  Case  Smith  and  his  Wife 
had  nothing  in  the  Land  before  the  Deed  of  Demise,  so  that  it  com- 
mences de  novo,  in  w  hich  Case  the  Premisses  of  the  Deed  ought  to 
give  an  Estate  before  the  habendum  can  enlarge  it,  for  which  Reason 
the  Cases  are  not  alike.  And  as  to  the  Case  where  a  Man  gives  all 
his  Estate  in  the  Land,  habendum  the  Land  in  Fee,  Sir,  this  is  a 
good  habendum,  for  this  Word  (Estate  in  Land)iB  a  general  Word, 
which  comprehends  the  Land,  and  all  the  Degree  which  the  Party 
has  in  it,  and  therefore  the  habendum  is  there  pursuant  to  the  former 
Part.  But  a  Reversion  of  Land  is  not  a  general  Word,  but  a 
special  Word,  and  does  not  contain  all  the  Degrees^  or  all  Estates 

in 
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merton^  upon  the  aforesaid  Writing  indented  to  die  Avowry  of  tfae^ 
aforesaid  Kichard^  and  to  the  Cognizance  of  the  aforesaid  William, 
in  Manner  and  Form  aforesaid ,  above  in  Bar  pleaded,  b  sufficient 
in  Law  to  maintain  the  Action  of  the  aforesaid  John  Throckmerton, 
for  the  taldiu;  the  Cattle  aforesaid  against  the  aforesaid  Richard 
Tracy  and  nilUamj  and  to  preclude  the  said  Richard  Tracy  and 
frUham  from  their  Avowry  and  Cognizance  aforesaid,  against  the 
aforesaid  John  Throckmertoriy  as  the  aforesaid  John  hath  above 
alledged.  Therefore  it  is  considered  that  the  aforesaid  John  do 
recover  af^nst  the  aforesaid  Richard  and  fVilliam  his  Damages,, 
by  reason  of  the  taking  and  unjust  Detention  of  the  Cattle  afore- 
said. But  because  it  is  unknown  what  Damages  the  same  John 
has  sustained  by  reason  of  the  taking  and  unjust  Detention  of  the 
Cattle  aforesaid,  it  is  commanded  to  the  Sheriflf,  that  by  the  Oaths 
of  good  and  lawfol  Men  of.  the  County  aforesaid,  he  diligently  en- 
quire what  Damages  the  aforesaid  John  has  sustained,  as  well  by 
reason  of  the  taking  mod  unjust  Detention  of  the  said  Cattle,  as 
for  hb  Costs  and  Charges  by  him  about  his  Suit  in  this  Behalf  laid 
out;  and  the  Inquisition  which,  Ifc.  the  Sheriff  should  make  appear 
here  from  the  Day  of  the  Holy  Trinity ,  in  fifteen  Days,  under  his 
Seal  and  the  Seals,  ^c.  At  which  Day  here  came  the  aforesaid 
John  Throckmerton,  by  his  Attorney  aforesaid.  And  the  Sheriff, 
viz.  Walter  Dennis,  Knight,  now  returned  a  certain  Inquisition, 
taken  before  him  at  Winchcomb,  in  the  County  aforesaid,  the 
seventh  Day  of  June  last  past,  by  the  Oaths  of  twelve,  Sfc.  by 
which  it  is  found,  that  the  aforesaid  John  has  sustained  Damages 
by  reason  of  the  Premisses,  besides  his  Costs  and  Charges  by  him 
about  his  Suit  in  this  Behalf  laid  out,  to  the  Amount  of  £30, 
and  for  his  Costs  and  Charges  £B.  Whereupon  it  seems  to  the 
Justices  here  that  the  aforesaid  John  shall  mitigate  the  Damages 
aforesaid  for  Costs,  Sfc.  in  a  reasonable  Manner,  to  be  released 
before  they  give  Judgment  thereon,  wherefore  it  is  ordered  to  tlie 
said  John  that  he  do  so.  And  thereupon  the  same  John  remits 
here  in  Court,  to  the  aforesaid  Richard  Tracy,  60s.  of  the  said 
Damages,  and  prays  Judgment  of  the  Residue  of  the  Damages 
aforesaid  to  be  rendered  to  him ;  whereupon  the  said  6Q5.  being 
deducted  and  taken  off,  it  is  considered  that  the  aforesaid  John  do 
recover  against  the  aforesaid  Richard  and  William^  the  Residue  of 
his  Damages  aforesaid,  to  the  Amount  of  £35,  by  the  Inquisition 
aforesaid  above  found.     And  the  aforesaid  Richard  in  Mercy,  ^c. 


Note, 
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Note,  That  fifteen  Days  after  St.  Michael,  in  the  se- 
cond and  third  Years  of  the  Reign  of  King  Philip 
4ind  flfUeen  Mary,  seven  nezv  Serjeaytts  were  made^ 
viz.  out  of  the  Inner-Temple^  John  Prideaux, 
who  xvas  of^  the  County  of  Devon ;  out  of  the 
AfiddU'Temple,  Francis  Morgan,  who  was  of  the 
County  of  Northampton,  Robert  CatHne,  wfia 
was  born  at  Thrapston,  in  the  County  q/".  North- 
ampton, and  dwells  in  the  County  of  Bedford, 
and  Anthony  Brown,  who  was  of  the  County  of 
Essex;  out  of  Uncolns-Inn^WiWizm  Rastai,  who 
was  born  at  the  City  of  Coventry,  but  for  the 
most  Part  dwells  in  London  and  Kent,  and  W. 
Bendioe,  of  the  County  of  Essex ;  and  out  of 
Gray*s^I?mf  John  Walpole,  of  the  County  of 
Norfolk.  And  they  argued  tfieir  Case^  called  the 
Serjeant* s  Case^  in  Easter  and  Trinity  Terms ^  in 
the  said  second  and  third  Years  of  the  Reign  of 
the  same  King  and  §iueen.  And  the  Justices 
argued  the  said  Case  in  the  Term  of  St.  Michael, 
then  next  following ^  viz.  in  the  third  and  fourth 
Years  of  the  Reign  of  the  said  King  and  Queen^ 
And  the  Case  was  depending  in  the  Common 
Bench,  between  William  Hill,  Plaintifff  in  an 
Action  of  Trespass,  and  John  Grange,  Defendant, 
a  brief  Report  whereof  here  follows.  And  the  Re^ 
cord  was  read  thus. 

JOHN  GRANGE,   late    of  Great-Eston,   in    the  County  ma.  Term, 
^    aforesaid.  Yeoman,  was  attached  to  answer  William  Hill  of  i^SP.t^M. 
a  Plea,  wherefore  with  Force  and  Arms  the  Closes  and  House  of  5^'*,***:.^** 
the  said  IVilliam^  at  Great-Duumow,  he  broke,  and  his  Grass  to  same  Prercdcat 
the  Value  of  ,£10  there  lately  growing,  with  certain  Cattle  eat  up,  Kant.  RnCr.657. 
trod  down,  and  consumed,  and  other  Wrongs  to  him  did,  to  the  ^  P**  ^ 
great  Damage  of  the  said  William^  and  against  the  Peace  of  the 
Lord  the  King  and  Lady  the  Queen  now,  ^c.     And  whereupon 
the  same  M^illiam,  by  John  Bill  his*Attorney,  complains  that  the 
aforesaid  John,  the  tenth  Day  of  November,  nn  the  second  and 
third  Years  of  the  Reign  of  the  Lord  the  King  and  Lady  the 
Queen  now,  with  Force  and  Arms  the  Closes  and  House  of  the  said 
William,  at  Great^Dunmow,  broke,  and  his  Grass  to  the  Value, 
Sfc.  there  lately  growing,  with  certain  Cattle,  viz.  Horses,  Oxen, 
Cowa,  Uogs,  and  Sheep,  eat  up,  trod  down,  and  consumed^  and 

other 
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other  Wrongs^  i^c.  to  the  great  Damage,  At.  and  against  the  Peace^ 
&c.  wherefore  he  says  that  he  is  danmified,  and  has  Damage  to  the 
Value  of  £QOy  and  thereupon  he  brings  Suit,  i^c. 
Bar  at  U  Part.  And  the  aforesaid  John^  by  Robert  Bedingjield  his  Attome}-, 

comes  and  defends  the  Force  and  Injury  when,  i^c.  and  as  to  the 
coming  with  Force  and  Arms  says,  that  he  is  not  guilty  thereof, 
and  of  this  he  puts  himself  upon  the  Country ;  and  the  aforesaid 
WilUam  likewise.  And  as  to  the  rest  of  the  Trespass  aforesaid, 
above  supposed  to  be  done,  the  same  John  says  that  the  Closes 
and  House  aforesaid,  and  also  the  Places  in  which  the  Trespass 
aforesaid  is  supposed  to  done,  are,  and  at  the  Time  aforesaid  when 
the  Trespass  aforesaid  is  supposed  to  be  done  were,  one  Messuage, 
100  Acres  of  Land  to  the  same  Messuage  appertaining  from  Time 
beyond  the  Memory  of  Man,  and  100  Acres  of  Meadow,  with  the 
Appurtenances,  in  Great- Dunmow  aforesaid.  And  as  to  any 
Trespass  in  the  aforesaid  Messuage  and  100  Acres  of  Land,  with 
the  Appurtenances,  of  the  Tenements  aforesaid,  the  same  John 
says,  that  the  aforesaid  William  his  Action  aforesaid  thereof  against 
him  onght  oot  to  have,  because  he  says  that  before  the  aforesaid 
Time,  when  the  Trespass  aforesaid  is  supposed  to  done,  one  Henry 
Pate  was  seized  of  the  same  Messui^e  and  100  Acres  of  Land,  m 
his  Demesne  as  of  Fee,  and  being  so  seized  thereof  before  the 
aforesaid  Time  when,  t^c,  viz.  the  sixth  Day  o(  August,  in  the 
Ucond  and  third  Years  of  the  Reign  of  the  Lord  the  King  and 
Lady  the  Queen  now,  at  Great-Duttmow  aforesaid,  by  a  certain 
Indenture  made  between  the  aforesaid  Henry  of  the  one  Part, 
and  the  aforesaid  John  of  the  other  Part,  (one  Part  whereof  sealed 
with  the  Seal  of  the  said  Henry,  the  same  John  here  brings  into 
Court,  the  Date  whereof  is  the  same  Day  and  Year)  demised  the 
aforesaid  Messuage,  with  all  the  Lands  to  the  same  Messuage  ap- 
pertaining to  the  aforesaid  John,  to  have  to  him  and  his  Assigns, 
firom  the  same  sixth  Day  of  August ,  until  the  End  and  Term  of 
SO  Years  from  thence  next  following  and  fully  to  be  com  pleat, 
yielding  therefore  yearly  to  the  aforesaid  Henry  and  his  Heirs  forty 
Shillings,  at  two  Terms  of  the  Year,  that  is  to  say,  at  the  Feasts 
of  the  Annunciation  of  the  blessed  Virgin  Mary,  and  of  St.  Mi- 
chael the  Archangel,  to  be  paid  by  equal  Portions,  by  virtue  of 
which  Demise  the  same  Johi  was  and  yet  is  possessed  of  the  same 
Messuage  and  100  Acres  of  Land.  And  tlie  aforesaid  WilUam^ 
claiming  the  aforesaid  Messuage  and  100  Acres  of  Land  by  Colour 
pf  a  certain  Deed  of  Demise  thereof  made  to  him  for  Term  of  his 
Life  by  the  aforesaid  Henry  Pate^  long  before  the  Demise  afore-^ 
said  made  to  the  said  John  (where  nothing  of  the  said  Messus^ 
and  100  Acres  of  Land  ever  passed  into  the  Possession  of  the  afore- 
said tVilliam  by  that  Deed)  into  the  same  Messuage  and  100  Acres 
of  Land  before  the  aforesaid  Time  when,  S^c,  entered,  upon  the 
Possession  of  which  said  ffilliam  thereof,  the  same  John  after* 
wards,  viz.  the  same  Time  when,  S^c.  claiming  his  Term  aforesaid^ 
bto  the  said  Messuage  and  100  Acres  of  Laud  re-entered,  and  the 
Grass  in  the  same  100  Acres  of  Land  then  growing,,  with  the  Cattle 
aforesaid  eat  up,  trod  down,  and  consumed,  as  it  was  lawful  for 
liim  to  do;  and  this  he  is  ready  to  verify,  wherefore  he  prayt  Judjn- 
meut,  if  the  aforaseid  WiUiom  his  Action  «fare8aid4hmo£«§aiBat 

him 
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bim  ought  to  hs^ve,  ^c.    And  as  to  any  Trespass  in  the  aforesaid  Bar  as  to  the  rest. 
100  Acres  of  Meadow,  the  Residue  of  the  Tenements  aforesaid, 
with  the  Appurtenances,  the  same  John  says  tliat  the  aforesaid 
William  his  Action  aforesaid  thereof  against  hiin  ought  not  to  have, 
hecause  he  says  that  before  the  aforesaid  Time  when  the  Trespass 
aforesaid  is  supposed  to  be  done,  one  John  P aimer ,  late  Abbot  of 
the  late  Monastery  of  ihe  blessed  Virgm  Mary,  of  Tiltey^  in  tfa/e 
aforesaid  Cpimty  of  Essex,  was  lately  seized  of  the  same  100  Acres 
of  Meadow,  with  the  Appurtenance3,  in  his  Deme$i)e  as  of  F§e^ 
in  Right  of  his  late  Monastery  aforesaid,  and  being  so  seize^ 
thereof,  the  same  late  Abbot,  with  the  Consent  of  the  then  Con* 
vent  of  the  saipe  late  Monastery,  before  the  aforesaid  Tiipe  when; 
ftc.  viz.  the  sixth  Day  of  "November,   in  the  24th  Year  of  the 
Reign  of  Lord  Henry  late  King  of  England,  the  Eighth  from  the 
Connuest^  the  Father  of  the  L^dy  the  Queen  now  *  by  his  cer^      [  *  165  ] 
tain  VVritin^  indented,  one  Part  whereof,  sealed  with  tli^  com- 
mon Seal  of  the  same  late  Abbot  and  the  then  Convent,  the 
same  John  produces  here  in  Court,  the  Date  ^hiereof  is  in  th^ 
Chapter-House  of  the  same  late  Abbot  and  Convent,   at  the    . 
aforesaid  late  Monastery  of  TiZ/e^  aforesaid,  the  same  Day  and 
Year,  demised  the  same  100  Acres  of  Meadow,  with  the  Appur- 
tenances, to  the  aforesaid  John  Grange,  to  have  and  occupy  to 
him  and  his  Assigns  from  the  same  sixth  Day  of  November,  until 
die  £nd  and  Term ,  of  sixty  Years  from  thence  next  following, 
fully  to  be  compleat,  yielding  therefore  yearly  to  the  aforesaid  late 
Abbot  and  his  Successors  forty  Shillings^  to  be  paid  by  equal 
Portions  at  the  Feast  of  the  Annunciation  of  the  blessed  Virgin 
Mary,  and  of  St.  Michael  the  Archangel,  by  virtue  of  which  De- 
mise the  same  John  was  and  yet  is  thereof  possessed.     And  the  Coloar. 
aforesaid  William,  claiming  the  same  100  Acres  of  Meadow,  with 
the  Appurtenances,  by  Colour  of  a  certain   Deed  of  Demise 
thereof  made  to  him  for  Term  of  liis  Life  by  the  afores^^d  late 
Abbot,  long  before  the  aforesaid  sixth  Day  of  November,  (where 
notliing  of  the  same  100  Acres  of  Meadow  ever  passed  into  the 
Po!isesj$ion  of  tlie  aforesaid  William  by  that  Deed,)  into  the  saipe 
]06  Acres  of  Meadow,  with  the  Appurtenances,  before  the  afore- 
said Time  when,  S^c.  entered,  upon  the  Possession  of  which  said 
William  thereof  tlie  same  Joh^  afterwards,  viz.  the  same  Time 
when,  ^c.  into  the  same   100  Acres  of  Meadow  with  the  Appur- 
tenances  re-entered,   and  tlie  Grass  aforesaid  in  the  same    100 
Acres  of  Meadow,  with  the  Appurtenances,  then  growing,  with 
the  Cattle  aforesaid,  eat  up,  trod  down,  and  consumed,  as  it  was 
lawful  for  him  to  do ;  and  this  be  is  ready  to  verify,  wherefore  he 
prays  Judgment  if  the  aforesaid  William  his  Action  aforesaid  against 
him  ought  (o  have,  Sfc. 

And  the  aforesaid  William,  as  to  the  aforesaid  Plea  of  the  Replication, 
aforesaid  John,  to  the  Trespass  aforesaid  done  in  the  aforesaid 
Messuage,  and  100  Acres  of  Land  above  ^n  Bar  pleaded,  says, 
that  by  any  Thing  before  alledged  in  the  same  Plea,  he  ought  not 
to  be  piccluded  from  having  his  Action  aforesaid  thereof,  because 
be  says,  that  true  it  is,  that  before  the  aforesaid  Time  of  the  Tres- 
pass aforesaid  done,  the  aforesaid  Henry  Pate  waa  seized  of  the 
ftfune  hlemmgt  afl4 100  Acres  of  i(4ind  iii  Im«  ffmetm  jh^  q(  Fefi, 
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ftnd  being  so  seized  thereof,  before  the  same  Time  when,  ^c.  m. 
Che  aforesaid  sixth  Day  of  August  in  the  second  and  tfurd  Yean 
abovesaid,  at  Great  Dunmow  aforesaid,  demised  the  said  Tene- 
ments by  the  Name  of  one  Messuage,  and  all  the  Lands  to  the 
same  Messuage  appertaining,  to  the  aforesaid  John^  to  have  to 
him  and  his  Assigns  from  the  same  sixth  Day  of  August^  until  die 
aforesaid  End  and  Term  of  the  aforesaid  20  Years  from  thence 
next  following,  and  fully  to  be  coropleat ;  yeilding  therefore  yearly 
to  the  aforesaud  Henry  and  his  Heirs  forty  Shillings,  to  be  paid  by 
equal  Portions  at  the  aforesaid  two  Terms  of  the  Year,  viz.  at 
the  aforesaid   Feasts  of  the  Annunciation  of  the  blessed  Vinin 
Mary,  and  of  St.  Michael  the  Archangel.     And  the  aforesaid  nil' 
Ham  Hill  further  says,  that  the  aforesaid  Demise  was  made  upon 
the  Condition  following,  viz.  that  if,  and  whensoever  the  Kent 
aforesaid  should  be  in  Arrear  in  part,  or  in  all,  after  any  of  the 
aforesaid  Feasts  on  which  it  ought  to  be  paid,  as  is  aforesaid^  by 
the  Space  of  ten  Days  during  the  Term  i^oresaid,  that  dien  and 
so  often  it  should  be  lawful  for  the  aforesaid  Henry  and  his  Hdis 
into  the  said  Tenements  with  the  Appurtenances  to  re-enter,  and 
tlie  same  as  in  his  former  Estate  to  have  again,  the  aforesaid  De- 
mise in  anywise  notwithstanding ;  by  virtue  of  which  Demise  the 
same  John  was  possessed  of  the  same  Messuage  and  100  Acres  of 
l^nd,  and  being  so  possessed  tliereof,  and  the  aforesaid  Henry 
Pate  being  seized  of  the  Reversion  of  the  same.  Tenements  in  his 
Demesne  as  of  Fee,  the  same  Henry  afterwards,  viz.  tlie  Jirst  Day 
of  September^  in  the  second  and  third  Years  abovesaid,  at  Great 
X)i//t/noa?  aforesaid,  by  his  certain  Writing,  (^hich  the  same  PFUliam 
produces  here  in  Court,  sealed  with  tlie  Seal  of  the  aforesaid 
Heniy,  the  Date  whereof  is  the  same  Day  and  Year,)  granted  his 
Reversion  and  Interest  of  and  in  the  same  Messuage  and  100 
Acres  of  Land  to  the  same  William,  to  have  to  him  and  his  Hein 
for  ever,  to  which   said  Grant  of  the  Reversion   aforesaid,  die 
aforesaid  John,  at  Great  Dunmow  aforesaid,  attorned  himself  to 
tlie  aforesaid  IViUiamy  whereby  the  same  William  became  seized 
of  the  Reversion  of  the  same  Messuage  and  100  Acres  of  Land 
in  his  Demesne  as  of  Fee  and  Right.     And  the  said  William  being 
so  seized  of  the  Reversion  of  the  same  Messuage  and  \J0O  Acres 
of  Land,  for  that  twenty  Shillings  of  tlie  Rent  aforesaid  for  half 
a  Year  ending  at  the*  Feast  of  iSt.  Michael  the  Archangel,  in  the 
abovesaid  second  and  third  Years  of  the  Reign  of  the  Lord  the 
King  and  Lady  the  Queen  now,  to  the  same  William  then  due,  were 
in  Arrear  and  unpaid,  the  same  William  the  ninth  Day  of  October, 
in  the  second  and  third  Years  abovesaid,  came  to  the  Messuage 
aforesaid,  and  into  the  same  entered  one  whole  Hour  next  t>efore 
the  setting  of  the  Sun  tlie  same  Day,  and  remained  there  all  the 
same  Hour,  to  demand  the  aforesaid  twenty  Shillings,  until  the 
setting  of  the  Sun  the  same  Day,  and  no  one  came  on  behalf  of 
the  aforesaid  John,  before  the  setting  of  the  Sun  the  same  D^f, 
then  there  to  pay  the  aforesaid  twenty  Shillings  to  the  same  fff/« 
Ham ;  by  reason  whereof  the  same  William  the  tzteljth  Day  of 
Ottobery  in  the  second  and  third  Years  abovesaid,  into  the  same 
.Messuage  and  100  Acres  of  Land  entered,  and  was  thereof  seised 
jii  hi»  Demesne  as  of  Fee,  until  the  aforesaid  JoIm,  the  afor^aid 
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tenth  Day  of  November^  in  the  second  and  third  Years  abovesaid^ 
the  Closes  and  House  of  the  said  William^  in  the  aforesaid  Mes* 
suage  and  100  Acres  of  Land  in  the  aforesaid  and  first  Plea  spe- 
cific^y  broke,  and  his  Grass  to  the  Value,  ^c.  there  lately  growing, 
with  his  Cattle  aforesaid  eat  up,  trod  down,  and  consumed,  against 
the  Peace  of  the  Lord  the  King  and  Lady  the  Queen  now,  as  he 
above  complains  thereof  against  him:  and  this  he  is  ready  to  verify, 
wherefore  for  that  the  aforesaid  John  above  confesses  the  Trespass 
aforesaid  done  in  the  aforesaid  Tenements  with  tl^e  Appurtenances 
in  the  aforesaid  first  Plea  of  the  said  John  specified,  the  same 
William  prays  Judgment  and  his  Damages  by  reason  of  the  said 
Trespass  to  be  adjudged  to  him,  ^*c.  And  as  to  the  aforesaid  last 
Plea  of  the  aforesaid  John  to  the  aforesaid  Trespass  in  the  afore- 
said 100  Acres  of  Meadow,  with  the  Appurtenances  above  iu 
Bar  pleaded,  the  same  William  says,  that  by  any  Tiling  before  al- 
ledged  in  the  same  Plea,  he  ought  not  to  be  precluded  from  hav« 
ii^  his  Action  aforesaid  thereof,  because  he  says,  that  true  it  is, 
that  before  the  aforesaid  Time  of  the  Trespass  aforesaid  done,  the 
aforesaid  late  *  Abbot,  of  the  said  late  Monastery  of  Tiltey,  was  [  #  iQQ  r 
seized  of  the  aforesaid  100  Acres  of  Meadow,  with  the  Appur- 
tenances in  his  Demesne  as  of  Fee,  in  Right  of  tlie  late  Mo- 
nastery aforesaid,  and  being  so  seized  thereof,  the  same  late 
Abbot,  with  the  Consent  of  tlie  then  Convent  of  the  same  late 
Monastery,  before  the  aforesaid  Time  when,  Sfc,  viz.  the  aforesaid 
sixth  Day  of  November,  in  the  abovesaid  twenty-fourth  Year  of 
the  Reign  of  the  aforesaid  late  King  Henry  the  Eighth,  by  the 
aforesaid  Writing  indented,  sealed  with  the  common  Seal  of  the 
same  late  Abbot,  and  the  then  Convent,  the  Date  whereof  is  in 
the  Chapter- House  of  the  same  late  Abbot  and  the  then  Convent, 
at  the  aforesaid  late  Monastery  of  TiUey  aforesaid,  tlie  same  Day 
and  Year,  demised  the  same  100  Acres  of  Meadow,  with  the 
Appurtenances,  to  the  aforesaid  John  Grange,  to  have  and  occupy 
to  him  and  his  Assigns,  from  the  same  sixth  I)ay  of  November  im^ii 
the  aforesaid  End  and  1  erm  of  the  aforesaid  sixty  Years  from 
thence  next  following,  and  fully  to  be  compleat ;  yielding  there- 
fore yearly  to  the  aforesaid  late  Abbot  and  his  Successors  forty 
Shilhngs,  to  be  paid  by  equal  Portions  at  the  aforesaid  Feasts  of 
tlie  Annunciation  of  the  blessed  Virgin  Mary,  and  of  St.  Michael 
the  Archangel.  And  the  same  Ifiliiam  further  says,  that  the 
aforesaid  Demise  by  the  aforebaid  late  Abbot  in  Form  aforesaid 
made,  was  upon  the  Condition  following,  viz,  that  if  it  should 
happen  the  aforesaid  Rent  be  in  Arrear  and  uiipaid  in  part  or  in 
all  by  the  Space  of  ten  Days  after  any  of  the  Feasts  aforesaid  on 
ivbich  it  ought  to  be  paid,  as  is  aforesaid,  that  then  it  should  be 
lawful  for.  the  aforesaid  Abbot  and  his  Successors  into  the  same 
100  Acres  of  Meadow,  with  the  Appurtenances  to  re-enter,  and 
the  same  as  in  bis  former  Estate  to  have  again,  and  the  afore- 
'aakl  John  Grange  and  his  Executors  therefrom  wholly  to  expel  and 
itemov^  the  aforesaid  Demise  thereof  notwithstandmg,  as  by  the 
aame  Writing  more  fully  appears.  By  virtue  of  which  Demise 
die  same  John  Grange  was  possessed  of  the  same  100  Acres  of 
Meadow  with  the  Appurtenances,  and  being  so  possessed  thereof, 
jBDd  the  aforesaid  late.  Abbot  being  seized  of  the  Reversion  of 
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the  same  100  Acres  of  Meadow  with  the  Appurtenances  in  his 
Demesne  as  of  Fee,  in  Right  of  his  late  Monastery  aforesaid, 
the  same  late  Abbot^  with  the  Assent  of  his  Convient  aforesaid^ 
afterwards,  and  before  the  aforesaid  Time  when,  Ifc.  viz.  the 
twelfth  Day  of  May^  in  the  twenty^ghth  Year  of  the  Reign  of 
the  said  late  King  Henry  the  Eighth,  at  WeUminsteTj  in  llie  Coonty 
of  MiddleieXf  by  his  certain  Writing  sealed  with  die  common  Seal 
of  the  same  late  Abbot  and  Convent,  the  Date  whereof  is  the 
same  Day  and  Year,  and  inrolled  in  die  Court  of  Chancery  of 
the  said  late  King,  before  Thomas  Audley^  Knight,  of  die  most 
noble  Order  of  the  Garter,  Lord  Audley,  of  tVatdem,  then 
Qiancellor  of  Englatid  to  the  same  late  King,  by  the  Assent  of 
bis  Convent  aforesaid,  gave  and  surrendered  the  same  100  Acres 
of  Meadow,  widi  the  Appurtenances,  amongst  other  Things,  to 
Che  aforesaid  late  Kxng  Henry  the  Eighth,  to  have  to  him,  his 
Heirs  and  Successors  for  ever ;  by  which  the  same  late  King  was 
seized  of  the  Reversion  of  the  same  100  Acres  of  Meadow,  with 
die  Appurtenances  in  his  Demesne  as  of  Fee,  in  Right  of  his 
Crown  of  England,  and  being  so  seized  of  such  Estate  theveb 
he  died  seized  after  whose  Death  the  Reversion  of  the  same  100 
Acres  of  Meadow,  with  the  Appurtenances,  descended  to  the 
Lord  Edward  the  Sixth,  late  King  of  England,  as  Son  and  Heir 
of  the  same  late  Kmg  Henry  the  Eighth,  by  which  tlie  same  hte 
King  Edward  the  Sixth  was  seized  of  the  Reversion  of  the  same 
100  Acres  of  Meadow,  with  the  Appurtenances  in  his  Demesaeas 
of  Fee,  in  Right  of  his  Crown  of  England,  and  being  so  iseiaed 
thereof,  the  same  late  King  Edward  the  Sixth,  afterwaids  sod 
before  the  aforesaid  Time  when,  8fc.  viz.  the  third  Day  of  Jlisj!^ 
in  die  second  Year  of  his  Reign,  by  his  Letters-patent,  (which  the 
same  William  Hill  here  produces  in  Court,  the  Date  whereof  is  at 
Westminster,  the  same  Day  and  Year,)  gave  the  said  Reveraioo  of 
the  said  100  Acres  of  Meadow,  with  the  Appurtenances,  to  the 
aforesaid  William  Hill,  to  have  to  him  and  his  Heirs  for  ever.  By 
reason  of  which  said  Letters-patent  the  same  William  was  oeiied 
of  the  Reversion  of  the  same  100  Acres  of  Meadow,  with  the 
Appurtenances  in  his  Demesne  as  of  Fee,  and  the  said  WilUam 
Hill,  being  seized  in  Form  aforesaid  of  the  Reversion  of  the  same 
100  Acres  of  Meadow,  with  the  Appurtenances,  for  that  tweo^ 
Shillings  of  the  said  Rent  for  half  a  Year  ending  at  the  Feast  <^ 
$^  Michael  tlie  Archangel,  in  the  sixth  Year  of  the  Reign  of  the 
said  late  King  Edward  the  Sixth  to  the  same  William  then  due, 
were  in  Arrear  and  unpaid,  the  same  William  the  ninth  Day  of 
>.  October,  in  the  sfxM  Year  abovesaid,  came  to  the  aforesaid  100 

Acres  of  Meadow,  with  the  Appurtenances,  by  the  Space  of  one 
Hour  next  before  the  setting  of  the  Sun  the  same  Day,  and  there 
remained,  to  demand  the  aforesaid  twenty  Shillings,  until  the  setting 
of  the  Sun  the  same  Day,  and  no  one  on  behalf  of  the  aforesaid 
John,  before  the  setting  of  the  Sun  the  same  Day,  then  dieie 
came  to  pay  the  aforesaid  twenty  Shillings  to  the  same  WiUUamf  by 
reason  whereof  the  same  William,  the  twelfth  Day  of  Ocfotov 
ni  die  sixth  Year  of  the  late  King  Edward  the  Sixth  abovesaid^ 
into  die  same  lOO  Acres  of  Meadow,  with  the  Appurtenancei. 
re-entered,  and  was  tboeof  seized  in  his  Demesne  n  it  FaiL  astii 
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die  aforesaid  John,  the  aforesaid  tenth  Day  of  November,  in  the 
second  and  third  Years  abovesaid,  the  Close  of  the  said  fViUiam 
in  ihe  100  Acres  of  Meadow,  with  the  Appurtenances,  in  the 
aforesaid  second  Plea  specified  broke,  and  his  Grass  to  the  Value^ 
Sfc.  diere  lately  growing,  with  the  Cattle  aforesaid  eat  up,  trod 
down,  and  consumed,  against  the  Peace  of  the  Lord  the  King 
and  Lady  the  Queen  now,  as  he  above  complains  against  him. 
And  this  he  is  ready  to  verify.  Wherefore  for  that  the  aforesaid 
John  above  confesses  the  Trespass  done  in  the  aforesaid  100  Acres 
of  Meadow  with  the  Appurtenances,  the  same  William  prays 
Judgment,  and  his  Damages  by  reason  of  the  said  Trespass  to 
be  adjudged  to  him,  ^c. 

And  the  aforesaid  Johnt  as  to  the  aforesaid  first  Plea  of  the  Rejoind^. 
aforesaid  William  to  the  aforesaid  Trespass  in  the  aforesaid  Tene-  l>rf«>dant  de- 
ments, with  the  Appurtenances  in  the  same  Plea  specified  above  ot°SePlarn^f 
by  replying  pleaded,  says,  that  the  said  Plea  is  insufficient  in  Law  Replication, 
for  the  said  William   to  have  or  maintain  his  Action  aforesaid 
thereof  against  him,  and  that  lie  has  no  Necessity,  nor  is  by  the 
Law  of  the  Land  bound  to  answer  that  Plea  so  pleaded,  and 
Ais  he  is  ready  to  verify,  wherefore  for  Want  of  a  sufficient  Re- 
plication of  the  aforesaid  William  in  this  Behalf,  the  same  John 
prays  Judgment,  and  that  the  aforesaid  William  may  be  precluded 
from  h  iving  his  Action  aforesaid  ^  thereof  against  him.    And  as  to      [  *  l67  J 
the  afore?>aid  second  Mea  of  the  aforesaid  fFi//iii97}  to  the  Trespass  Offers. Itfoe  to 
aforesaid  done  in  the  aforesaid  100  Acres  of  Meadow  with  ibe^'^^ 
Appurtenances  in  the  same  Plea  specified  above  by  replying  (^ded^ 
the  same  John  says  that  the  aforesaid  ninth  Day  of  October  in  the 
iixth  Year  abovesaid  he  came  upon  the  aforesaid  100  Acres  of 
Meadow  with  the  Appurtenances  by  the  Space  of  one  Hour  next 
before  the  setting  of  the  Sun  the  same  Day,  and  there  remained  all 
the  same  Hour,  ready  to  offer  the  said  Rent,  and  no  one  on  behalf 
of  the  aforesaid  William  during  that  Spa<;e  of  Time  came  there  to 
receive  the  said  Rent  of  the  same  Johi,  and  of  this  he  puts  him- 
self upon  the  Country. 

And  the  aforesaid  William,  as  to  the  aforesaid  first  Plea  of  the  Sorf^jokklc^. 
said  JoA/i  above  by  replying  pleaded  to  the  aforesaid  Trespa&s  in  i^J*^^  i^'"',^'* 
the  aforesaid  Tenements  with  the  Appiutenances  in  the  same  Plea  first Paurti^h^ 
specified  says,  for  that  he  has  above  pleaded  a  sufficient  Replication  RqiUo^ipiu 
to  the  Bar  of  the  aforesaid  John,  and  is  ready  to  verify  the  Matteiif 
conlaioed  in  the  same  Replication,  which  said  Matter  the  aforesaid 
John  does  not  deny,  nor  thereunto  in  any  wise  answer,  but  wholly 
refuses  to  admit  that  Averment,  as  before  pray4  Judgment  and  his 
Damages  by  reason  of  the  said  Trespass  done  in  tlie  same  Tene- 
ments with  the  Appurtenances  in  the  same  Plea  specified  to  be 
adjudged  to  him,  6;c.  And  as  to  the  aforesaid  second  Plea  of  th^  Demurs  to  tbe 
aforesaid  John  above  by  rejoining  pleaded  to  the  aforesaid  Trespass  Pr^H^*"*'*  ^^ 
io  the  aforesaid  100  Acres  of  Meadow  with  the  Appurtenaiicesi  ^'^^ 
ibe  saoie  William  says,  that  the  said  Plea  in  Manner  and  Form 
aforesaid  by  rejoining  pleaded  is  insufficient  in  Law  to  preclude  the 
wA  William  from  having  his  Action  aforesaid  thereof  against  the 
aforesaid  John,  and  that  he  has  no  Necessity,  nor  is  by  the  Law 
Iffihe  Land  lojud  to  answer  the  said  Plea  in  Manner  and  Form 

afore^^ttld  jfle&dedi  and  this  be  is  r^y  to  verifyi  wherefore  for 
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Want  of  a  sufficient  Rejoinder  of  die  aforesaid  John  in  that  behalf, 
the  same  fViUiam  as  before  prays  Judgment,  and  his  DaoMiges  by 
reason  of  the  Trespass  in  the  same  100  Acres  of  Meadow  with  the 
Appurtenances  to  be  adjudged  to  him,  ^r. 
Dcff ndaat  joins  And  the  aforesaid  John,  for  that  he  has  above  pleaded  a  toffi- 
ia  Demarrer.        cient  Rejoinder  in  Bar  to  the  Replication  of  the  aforesaid  William 

to  the  Trespass  aforesaid  done  in  tlie  aforesaid  100  Acres  of  Mea- 
dow with  the  Appurtenances,  and  is  ready  to  verify  the  Matter 
contained  in  the  same  Rejoinder,  which  said  Matter  the  aforesaid 
Ifilliam  does  not  deny,  nor  thereunto  in  any  wise  answer,  but 
wholly  refuses  to  admit  the  said  Averment,  as  before  prays  Judg« 
inent,  and  that  the  aforesaid  William  may  be  precluded  from  haiong 
bis  Action  aforesaid  thereof  against  him,  Ssc,  And  because  the 
Justices  here  will  advise  of  and  upon  the  Premisses  before  tbey  give 
Judgment  thereon.  Day  is  given  to  the  Parties  aforesaid  here  until 
from  the  Dviy  of  Easter  in  fifteen  Days,  to  hear  their  Judgment 
^hercon^  because  the  Justices  here  thereof  not  yet,  ^fc* 

The  CASE.  It  appears  by  the  Record  before  recited,  that  William  Hill  has 

TheOianteeofa  sued  an  Action  of  Trespass  against  John  Graftge  for  breaking  of 
Eeversion  of  j^j^  (^jojes  and  House,  and  spoiling  his  Grass  at  Great  Dunmow  in 
Penoonuiy^ter  ^'*®  County  of  A'«ejr,  the  10th  Day  of  November,  in  the  2d  andSd 
for  Conditions  Years  of  the  Reign  of  the  said  King  and  Queen.  Grange  says,  tbit 
**'^"r^"  w  ^  of  ^^®  Closes,  House,  and  Place  where,  ^c,  were  one  Messuage  and 
tihe'statnte'of  33  100  Acres  of  Laud  to  the  same  House  appertaining  from  Time 
//.  8.  cop.  34.  Ami  beyond  the  Memory  of  Man,  and  100  Acres  of  Meadow  witlitbe 
•o  may  the  Pa-  Appurtenances  in  Great  Dunmoxo  aforesaid.  And  as  to  the  Tres- 
verMon  of  Kinj^  P^^  '"  ^^  Messuage  and  Land,  he  pleads  in  Bar,  that  long  before 
Edw.6.  and  of  all  the  Trespass  supposed  one  Henry  Pate  was  thereof  seized  in  his 
K^n"  2^*8*1?^  t  ^*^"^^^"^  ^®  of  Fee,  and  being  so  seized,  the  6th  Day  of  Augud, 
by  "the  express"^  >"  ^^  2d  and  3d  Years  of  the  Kcign  of  the  King  and  Queen  that 
Words,  yet  by  now  are,  by  an  Indenture  bearing  tlie  same  Date,  leased  the  s^id 
sS*^*'"*^l  *c  ^^^  Messuage  With  all  the  Liuids  to  the  same  Messuage  appertaining, 
Dy.  130.  pi. 69.  *^  ^^^  ^^^^  John  Grange,  to  have  and  to  hold  fiom  the  same  6lh 
Bro.  Entry  Con-  Day  oi  August  until  the  End  and  Term  of  20  Years  thence  next 
^cable  139.  B .  N.  ensuing,  yieldmg  for  the  same  annually  to  the  said  Henry  Pate 
S.p!co.  Lift.  ^"^  1^**  Heirs  405.  to  be  paid  by  equal  Portions  at  two  Terms  of 
S15.  a.Aiite34.  the  Year,  viz-  at  the  Feasts  of  the  Annunciation  of  our  Lady, 
W^  and  of  St,  Michael  the  Archangel  j  by  force   of  which  I^ease  be 

entered  into  the  said  M^i^suage  and  UX)  Acres  of  Land,  and  ao  as 
to  tlii!>  Part  justifies  the  Trespass,  <^t.  and  gives  Ck)lour  to  the 
Plaintiff,  ^r.  And  as  to  the  Trespass  in  the  said  100  Acres  of 
MeadoWy  he  pleads  in  Bar  thereof  a  Ltase  for  60  Years  made  to 
him  the  f)lh  l)ay  of  November,  in  the  C4th  Year  of  the  Reign  of 
King  llenrif  8.  by  Deed  indented  by  the  Abbot  of  Tilteym  the 
Conmy '»f  Essex,  with  the  Assent  of  the  Convent,  yielding  for  the 
same  yearly  to  the  said  Abbot  and  his  Successors  405.  to  be  paid 
by  equal  Portions  at  the  Feasts  of  the  Annunciation  of  our  Lady, 
and  of  St.  Michael  the  Archangel,  by  Force  of  Mhich  he  justifies 
and  «:ives  Colour  ta  the  Plaintiff.  The  Plaintiff  by  his  Heplica- 
tion  as  to  the  Messuage  and  the  100  Acres  of  Land,  confessing 
that  Pate  was  thereof  seized,  and  leased  ut  supra,  \  lelding  vt  supra, 
furtlier  says,  that  the  Lease  was  made  upon  Couditiou,  that  if  and 

whensoever 


Hill  r.  Grange,  in  C.  B.  lOTtf 

whensoever  the  9aicl  Rent  was  in  Arrear  in  part  or  in  all  after 
either  of  the  said  Feasts  at  which  it  ought  to  be  paid  by  the  Space 
of  ten  Days  during  the  said  Term^  that  then  and  so  often  it  should 
be  lawful  fqr  the  said  Henry  Pate  and  his  Heirs  into  the  said  Te- 
nements to  re-enter,  and  them  to  have  again  as  in  his  former  Es^ 
tate,  by  Force  of  which  the  Defendant  entered ;  and  he  shews, 
that  after  this,  viz,  the  first  Day  of  September  next  following  the 
Lease,  the  said  Pate  by  Deed  granted  to  the  Plaintiff  his  Reversion 
and  Interest  of  and  in  the  said  Messuage  and  100  Acres  of  Land, 
to  which  the  Defendant  attorned.  And  says  further,  that  because 
205.  of  the  said  Rent  for  half  a  Year  ending  at  the  Feast  of  St. 
Michael  the  Archangel,  in  the  2d  and  3d  Years  of  the  Reign  of  the 
said  King  and  Queen  due  to  the  said  Plaintiff  were  in  Arrear 
and  unpaid,  the  same  Plaintiff  the  9th  Day  of  October  in  tlie  said 
£d  and  3d  Years  came  to  the  said  Messuage,  aikl  entered  into  the 
same  one  whole  Hour  next  before  the  setting  of  the  Sun  the  same 
Day,  and  there  remained  all  that  Hour  demanding  the  sanie  20s.  imtil 
the  setting  of  the  Sun  the  same  Day,  and  none  on  behalf  of  the  said 
John  Grange^  before  the  setting  of  the  Sun  the  same  Day,  then  there 
came  to  pay  the  said  20s,  to  him  the  said  IVilliam  Hill,  wherefore 
the  said  Plaintiff  tlie  1 2th  Day  of  the  same  October  entered  into  the 
said  *  Messuage  and  Land,  and  was  thereof  seized  in  his  Demesne  [  #  ]68  ] 
as  of  Fee  until  the  Defendant  did  the  IVespass.  And  as  to  the 
last  Plea  in  Bar,  the  Plaintiff  confessing  the  Lease  of  the  Meadow 
made  to  the  Defendant  ut  supra,  further  says  by  Replication, 
that  tlie  Lease  was  upon  Condition  that  if  the  Rent  was  in  Arrear 
in  part  or  in  all  by  the  Space  of  ten  Days  after  either  of  the  said  ' 
Feasts  on  which  (as  is  said  before)  it  ought  to  be  paid,  that  then 
it  should  be  lawful  for  the  said  Abbot  and  his  Successors  into  the 
said  lOD  Acres  of  Meadow,  to  re-enter,  Sfc.  And  he  shews  fur-  ^ 
ther,  that  by  force  of  the  he^se  Grange  entered,  and  that  in  the 
2dth  Year  of  the  Reign  of  King  Henry  8.  the  said  Abbot,  with  the 
Assent  of  the  Convent  by  Deed  enrolled,  surrendered  the  said 
100  Acres  of  Meadow  to  the  said  King  Henry  8.  in  Fee,  and  that 
tlie  Reversion  thereof  descended  from  him  to  King  Edward  6. 
who,  in  the  2d  Year  of  his  Reign,  granted  the  Reversion  of  the 
said  100  Acres  of  Meadow  to  the  Plaintiff  and  his  Heirs :  and  he 
shews,  that  because  205.  of  the  said  Rent  for  half  a  Year  ending  at 
the  Feast  of  St.  Michael  the  Archangel,  in  the  6'th  Year  of  the 
Ueign  of  the  said  King  Edward  6.  being  due  to  the  Plaintiff  were 
in  Arrear  and  unpaid,  he  came  to  the  Meadow  the  pth  Day  of 
October  in  the  said  6th  Year,  and  demanded  the  same  in  Manner 
and  Form  as  before  is  pleaded  for  the  other  Rent,  and  none  came 
on  behalf  of  the  said  Grange  to  pay  it,  Sfc.  for  which  Reason,  on 
the  12th  Day  of  October  in  the  said  6th  Year,  he  ei^tered  into  the 
said  100  Acres  of  Meadow,  and  was  thereof  seized  tmtil  the  De- 
fendant did  the  Trespass,  Sfc.  And  tlie  Defendant  by  his  Re- 
joinder as  to  the  first  of  the  Pleas  demurs  in  Law,  and  as  to  the 
second  Plea  he  says,  that  the  said  9th  Day  of  October  in  the  said' 
6th  Year,  he  came  upon  the  said  100  Acres  of  Meadow  by  the 
Space  of  one  Hotir  next  before  the  setting  of  the  Sun  the  same 
Day,  and  tarried  there  all  the  same  Hour  ready  to  offer  the  said 
Kent,  an4  none  came  on  behalf  of  tlie  Plaintiff  during  the  same 

Space 
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Space  of  Time  to  receive  the  raid  Rent  of  hini  die  «M  J^kn 

Grange.    And  upon  this  Plea  the  Plaintiff  by  (iia  SttrrejeilMki^ 

has  demurred  in  Law. 

1  Point  -And  upon  diese  Demurrers  Prideaux,  Bendloe^  Cntlhiti  voA 

Whether  Land       BroTOiiy  Serjeants,  argued  on  the  Part  of  the  Defendant.  Aol  ff«/- 

SSt'tSlX'i'^   /W&,  Rastal,  and  Morgan,  ai^ued  on   the  Part  of  the  Phmtiff. 

saage.  And  upon  these  two  Demurrers  five  Points  were  moved   and  de- 

For  the  Plaintiff,    bated  as  well  at  the  Bench  as  at  the  Bar.    The  first  was  if  Land 

might  be  appurtenant  to  a  Messuage,  or  not     For  the  Defetidant 
as  to  the  Land  has  pleaded  in  Bar  a  Lease  of  the  Messuage  with 
all  the  Lands  appertaining  to  the  same  Messuage,  intending  there- 
by that  Land  may  be  appurtenant  to  a  Messuage,  and  that  so  it 
shall  pass  to  him.     And  if  the  Law  be  so  that  Land  may  not  be 
appurtenant  to  a  Messuage,  tlien,  it  was  said,  his   Plea  in  Bar 
>vas  not  sufficient  to   convey  the  Land  by  the  Lease  to  him.    And 
hereupon  it  was  debated  whether  or  no  Laud   might  be  appurte- 
nant to  a  Messuage.     And  by  those  who  argued  for  the  Plaintiff 
it  was  said  that  it  might  not;  for  a  Messuage  and  Land  are  tHX> 
distinct  and  several  '^Tliings,  and  of  distinct  and  several  Natures, 
for  a  Messuage  is  a  Place  to  dwell   in,  and  Land  is  a  Place  to 
plow  and  sow,  and  therefore  they  serve  to  several  Purposes,  and 
are  in  several  Degrees,  hi  which  Case  the  one  may  not  be  appui^ 
tenant  to  the   other,  no  more  than  one  liberty  may  be   appor* 
»T.8H.7.|.        tenant  to  another  Liberty  of  another  Nature.     *  For  a  Warren 
'Mbidf'^'But  see      ^^""^^  *>®  appurtenant  to  a  Leet,  **nor  a  Leet  to  a  Hundred,  and 
that  a  l^»et  may    the  like,  because  they  are  of  several  Natures,  ^  nor  can  one  Office 
be  appendant  to     be  appurtenant  to  another,  **  nor  one   Land  to   another.     •  But 
^T^tT^i  *Per    '^'^""gs  wliich  are  of  a  compound  Nature  may  have  divers  Things 
Red€.  Moor4«6.    appurtenant  tq  them,  or  Parcel  of  them.     ^  As  a  Manor  is  com- 

51.596,  adinittedi'  pounded  of  several  Things,  and  may  contain  Land,  Meadow, 
^^'5,^J;]1J*;^^^  Pasture,  Wood,  and  Kent,  and  divers  other  Things,  aU  of  which 
c  Contra, Vost  are  contained  in  the  gross  Name.  And  so  a  KnightVFee  con- 
1C9.M))  tains  divers  '^Things,  and  Land   and  Meadow  may  be  Parcel  of  it. 

'b  ^^^'j^j^****' ^^'  s  And  so  a  Forest  ipay  be  Parcel  of  an  Honour,  »^and  a  Monas- 
« Vin.  Abr.  tit.  tery  contains  the  House  and  the  Lands  and  Possesions  thereof. 
Appendant  B.  ^  In  like  Manner  a  Castle  contains  Land,  for  in  the  Castle  of  Do- 
?p1^>H  7  19  a.  '^^^^  *"^  '"  some  oUier  Castles  there  are  four  or  five  Acres  of 
Ptr  Kehk,  Dy.*  Land,  and  Land  may  be  Parcel  of  the  Castle.  And  a  Town  may 
207.  b.  pi.  14.  contain  Land  and  Pasture,  for  the  Houses  may  be  decayed,  and 
rrRM.^br  73  La"^  ^^  Pasture  be  where  the  Houses  stood  ;  and  other  like  com- 
pi.  ^.  *  '  *  prnind  Words  may  contain  Land,  Meadow,  Pasture,  and  divers 
*  Post  170.  (k)  other  simple  Things.  And  so  may  general  Words,  ^as  an  Ox- 
\A!'*o.^^'er  Brian  g^"g  ^^  Land,  '  or  a  Yard  Land,  or  a  Bovate  of  Land  may  con- 
Bro*  Comprise       tain   in  them  Land,   Meadow,  Pasture,  Wood,  and  divers  other 


5.  H.  it  cannot  have  Land  Parcel  of  or  appurtenant  to  it.     "  And  therc- 

>iThi'.un*'!*iU).  '^^^^  ^"  ^^  ^^'  ^-  w'^^""®  ^'"^  pleaded  a  Deed  of  Feoffment  x)f  a 
8.  cip.'i »  Ti.  '  Messuage,  and  said  that  an  Acre  of  Laud  passed  as  Parcel  th^^f, 
BMi.>7H.6.  this  was  not  received,  because  (as  it  is  there  held)  Land  cannot 
FVoriuMnts  1^'       ^®  Parcel  of  or  appurtenant  to  a  Messuage.    And,  Sir,  no  more 

Bro*54.  Gnuit8  7.  Thcol.  Dig.  lib.  8.  cap.  l.  $  7. 

shall 
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shall  pass  by  the  Grant  of  a  Messua||e  than  shall  be  recovered  by 
JDemand  of  a  Messuage.  And  in  a  rracipe  quod  reddat  nothing 
shall  be  recovered  by  the  Demand  of  a  Messuage  but  the  Mes* 
suage  itself,  and  no  Land  shall  be  recovered  by  such  Demand ; 
and  therefore  it  was  said  that  Land,  which  is  a  distinct  Thing  from 
a  Messuage,  cannot  be  appurtenant  to'  a  Messuage,  and  couse- 
cuently  might  not  pass  by  the  Lease,  ut  supra.  And  several  other 
'tilings  were  said  to  enforce  this  Point. 

On  the  other  Hand  it  was  argued  at  the  Bar  for  the  Defendant,  e  emdm,  for  tbe 
and  admitted^  "  that  by  a  Feonment  or  Grant  of  a  Messuage  with  pefendant. 
the  Appurtt^nances,  Land  might  not  pass,  for  no  more  shall  pass  Peo^'eiitii^Sl 
thereby  than  the  EdiHces  adjoining  or  appertaining  to  the  Hoase,  si  }^  a.  Bra. 
and  all  oriier  Things  that  are  incidt>nt  or  belonging  to  it ;   but  ^"J^**,*^- 

Laud  is  another  Sort  of  a  Thing  which   cannot  pass  by  such  -^^  'JrJ^}l 
•-,     I-.  ,.         1?  -.*•»«•  *^o.  SCO.  32a« 

Words,  for  it  cannot  be  intended  to  appertain  to  a  Messuage.  Lite.  R.  6. 

But  in  the  Case  here  the  Defendant  in  his  Bar  has  averred  *  that  ^*  C.  57. 
the  100  Acres  of  Land  Aore /rom  Time  beyond  the  Memory  of  Man  haTXtcmiued'^ 
*been  appurtenant  to  the  said  Messuage,  and  has  pleaded  that  r*iggliD  what 
the  Lease  was  made  to  him  of  the  Messuage,  and  of  all  the  partica- 

*  Lands  appertaining  to  the  same  Messuage,  by  which  Averment  Lan^^^idi  JuIT 
and  Demise  the  I^nd  may  weU  pass  by  the   Lease,  for  the  Aver-  been  'usuaUy  oo- 
menl  shews  to  the  Court  the  perpetual  Continuance  of  the  Land  ^p««d  with  a 
to  the  Messuage,  and  if  it  has  been  always  used  and  continued  2?n*the"RcDatL 
with  the  Messuuge,  it  may  well  pass  by  the  said  Words  with  the  tioo  of  being  ap- 
Messuage.     For  a  Manor  and  the  Things  that  appertain  to  it  is  purtenant  to  it, 
constituted  by  Continuance  of  Time,  for,  when  the  Inhabitants  in  JSa^jJ^JJ*^^ 
a  certain  Messuage  have  always  occupied  such  particular  l^nd.  Grant  of  the 
Meadow,    and  Pasture,   and  have  had  such  Rents  and  Services  House:  or  does 
paid  to  them,  and  have  presented  to  the  Advowson  of  a  Church,  ^^^  ^jSpaftel 
and  such  particular  Men  have  always  done  Service  to  the  lnh&-  nancy  rather 
bitants  of  such  Messuage,  and  have  always  demeaned  themselves  ^^^  f^^n  the 
as  their  Villains,  this  Continuance  is  what  constitutes  it  a  Manor,  S^J*cS?"8^^ 
and  makes  the  Advowson  to  be  appurtenant,  and  tlie  Villains  to  Godb.  55$.  % 
be  regardant  to  the  same.     *And  so  it  is  held  in  I  //.  7.  that  Kol.  K.  S47. 
Land  may  be  appurtenant  to  an  Officfe  of  Forestership,  and  it  is  Ef^^d.^^.^^* 
there  held  by  all  the  Justices,   that  Land  may  appertain  to  an  159. 
Office,  as  to  the  Office  of  Warden  of  the  Fleet,  and  the  like,  and  •»•  P.  3i  H.  a. 
the  Reason  is,  because  tliey  who  have  had  the  Office  have  always  ?s*  p  ^H*^ 
had  the  Land,   so  that  Continuance  is  the  Cause  thereof.     And  Bro.  Feoffmcntc', 
the  Master  of  the  Rolls  has  a  House  appertaining  to  his  Office.  ^^  si  H.  8. 
And  several  Farms  are  appurtenant  to  the  Office  of  Warden  of  Litu^sT**** 
the  Casde  of  Colchester,  by  reason  of  Usage  and  Continuance.  »  t.  1  H.  7.  t9  a. 
^  And  so  one  Office  may  be  appurtenant  to  another,  as  here  in  Bro.  lacidenu, 
this  Court  the  Custos  Brevium  gives  one  of  the  Offices  of  the  \f^^pX^^J,' 
Prothonotaries,  ^  and  so  th^  Judges,  in  respect  of  dieir  Offices,  1  roI.  Abr.  ^30, 
have  the  Disposal  of  certain  Offices  by  virtue  of  Use  and  Conti-  B.  pi.  8.  Co. 
nuance.     And  if  Usage  and  Continuance  can  make  one  Office  of  ^*^  ^Godb.*35«J 
one  Degree  to  be  appurtenant  to  another  Office  of  anodier  De-  jenk.  iro.  pi.  dsl 
gree,  and  if  it  can  make  Land  of  one  Condition  to  be  appurtenant  1  Finch  97.  But 

this  must  be  an 
Office  of  Inheritance,  and  not  for  Lif^  onlf*    Dy.  71.  pL  43*    Davis,  34  a. 
^  1  RoI.  Abr.  250.  B.  pi.  9.     Contra,  Ante  168  (c). 

c  The  Office  of  Exigcater  is  in  the  Gift  of  the  Chief  Jnstice  of  the  Cwunon  Bench,  Dy.  175.  pL  25. 
Ser9g9  r,.Col€9hU. 

to 
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to  an  Office  which  is  of  another  Condition,  as  well  may  it  make 

Land  which  is  of  one  Degree  to  be  appurtenant  to  a  Messuage 

wiiich  is  of  another  Degree.     But  perhaps  it  may  be  said  that  m 

the  Cases  alledged  the  Office  is  greater  than  the  Land^  or  die  one 

Office  is  more  worthy  than  the  other,  and  as  such  the  leaser  may 

'  Thfol.  Dipr.       be  appurtenant  to  the  greater ;  Sir,  so  it  is  in  our  Case,  '  for  the 

i^'%Co^'h     ^'^•'*suage  is  more  Moitliy  than  the  Land,  for  in  the  Writs  io  the 

It  Co.  8«a.  Vi'n.  Rcfrister  it  is  demanded  before  Land,  ^and  every  Uliing  is  placed 

Alir.  tit.  Dc-      ill  Writs  by  tlie  Uule  of  the  Register  according  to  its  Dignity,  for 

™"^!  P*/u  **     which  Keason  a  Messuage  is  placed  before  Land,  and  uind  'be- 

F.  N.  b!  3.  c.       f^^  Meadow,  and  Meadow  before  Pasture,  et  sic  de  umiUbuM, 

Theol.  Dig.         And  every  Tiling  is  ranked  and  distinguished  in  Dignity  according 

« ^  ^1^**  ^b     ^^  ^^  necessary  Use  in  Life,  for  to  have  a  House  for  a  Man  to 

1  Pinch  17.     '    dwell  in,  and  to  defend  his  Body  against  the  Coldness  and  Incle- 

sr  Finch  34.         niency  of  the  Air  is  more  necessar}'  than  to  have  Land  to  plow 

Vin.  Abr.  tit.  Dc-  f^j.  Bread ;  and  to  have  Land  for  Bread  is  again  more  necessary 

'4Co.  39^'   *     ^^3"  ^^  \\2Lse  Meadow  for  Hay  for  Cattle;  and  to  have  Meadow 

for  Huy  which  will  serve  the  whole  Year  is  more  necessary  than 
Pasture,  et  sic  de  similibus ;  wherefore  a  Messuage  is  more  worthy 
^49  Ast.  pi.  5.  than  Land.  <  And  if  a  Man  makes  a  Lease  of  a  Messuage  and 
K.^^pl!  J.**  Pc?k.'  ^^  ^"^  together,  rendering  Rent,  and  for  Default  of  Payment  a 
j  il'ts.  Co.  Lit^  Re-entry,  he  ought  to  demand  the  Rent  at  the  Messuage,  and  not 
fui  b.  :i{  Co.  31  b.  upon  the  Land,  because  the  Messuage  is  more  worthy.     And  if 

the  Messuage  is  more  worthy  than  the  Land,  then  is  it  consonant 
to  Reason  that  the  Land  being  the  less  may  appertain  to  the  Mes- 
suage being  greater,  and  the  less  worthy  may  be  appendant  to  the 

*  Fit*.  Bar.  t98.  naore  worthy.  ^  And  in  3  Ed.  3.  in  the  Eire  of  Northampton  in 
sFiM^^Ft**  Assize  of  Mort'dancestor^  the  Tenant  pleaded  in  Bar  a  Release  as 
Brief,  763.  Bio.  ^^  three  Acres  of  Land,  and  three  Rods  of  Meadow,  and  the 
Incidents,  16.  Deed  was  read,  which  was  three  Acres  of  Land  cum  fertinentiis, 
Thti>I.Digr.lib.8.  j^„jj  jj^g  Demandant  prayed  Judgment  and  Seizin  of  the  Meadow 

^'  '         because  the  Tenant  had  confessed  his  Action  by  his  Answer,  foi 

that  the  Deed  was  no  Bar  as  to  the  Meadow,  and  it  was  there 
awarded  that  he  should  answer  over,  because  Meadow  may  be  ap* 
pur  tenant  to  Land.  And  if  Meadow  may  be  appurtenant  to  Land, 
a  Jortiore  Land  may  be  appurtenant  to  a  Messuage,  for  as  Land 
is  more  worthy  than  Meadow,  so  is  a  Messuage  more  worthy  than 

*  ^-  *  H.^«  5'  Land.  *  And  in  5 II.  8.  in  Trespass  a  Recovery  was  pleaded  of  a 
Jisf^Bnl!  Com-'  Castle,  whereof  an  Acre,  Part  of  the  Land  where  the  Trespass 
prise,  18. '  Pre-  w  as  supposed  to  be  done,  was  Parcel,  and  Exception  was  taken  to 
ripe  quod  reddat,  it,  for  that  Land  cannot  be  Parcel  of  a  Casde,  et  non  allocatur, 
^' '  and  it  is  there  said,  that  if  Land  which  is  held  by  Castle-guard 

escheats,  it  shall  be  Parcel  of  the  Castle.  And  as  Land  may  be 
Parcel  of  a  Castle,  which  is  but  a  stronger  Kind  of  a  House,  so 
may  it  be  Parcel  of  or  appurtenant  to  a  Messuage.  And,  Sir,  it 
is  the  common  Course  throughout  the  Realm,  when  a  Man  has  a 
Mind  to  make  a  Lease  of  a  Messuage,  and  of  all  the  Land  used 
with  it  or  lying  to  it,  to  make  it  by  the  Name  of  the  Messuage^ 
and  of  all  the  Lands  appertaining  to  the  same,  and  if  in  such  Cases 
it  has  always  been  the  Intent  of  the  Parties  in  every  Country,  that 
the  Land  used  with  a  Messuage  shall  pass  by  a  Contract  made  in 
Palm.  102.         such  Words,  ^  it  is  the  Office  of  the  Judges  to  know  the  common 

Language  of  the  People^  and  theii*  conmion  Method  of  speaking, 

and 


for 
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and  to  adjudge  upon  them  according  to  the  common  Course  and 
Understandiug  of  the  Country.     '  For  he  that  takes  a  Lease  for  i  co.  ui%^  i|  n. 
Years  of  a  Farm  in  the  North  caliM  it  Tack,  and  in  Lancashire  it 
is  called  Fermholty  and  in  Essex^  W^jfkef  and  if  he  takes  it  by  the 
said  Words  used  hi  such  particular  Country,  it  would  be  unrea- 
sonable that  he  should  lose  his  Farm  because  he  has  not  made 
Use  of  a  Language  which  is  not  used  in  his  own  Country,  but  the 
Judge  ought  to  enquire  and  know  the  Sense  of  Words,  and  ad-   . 
judge  upon  the  same  according  to  common  Usage,  for  else  he 
would  create  great  Confusion  and  Disturbance  in  the  Public-weal. 
So  here  forasmucli  as  it  is  in  a  Manner  a  universal  Order  and 
Form   to  make  Leases  by  such  Words,  and  the  Intent  of   the 
Lessor  and  Lessee  is  to  have  all  the  Lands  pass  which  were  used 
to  be  occupied  with  the  Messuage,  and  to  that  Purpose  they  used 
the  Words,  and  so  are  they  vulgarly  used  by  the  common  People 
of  every  Country,   for  this  Reason  the  Judges  ought  to  adjudge 
accordingly,  and  that  the  Lands  shall  pass  by  the  Lea«e.     And 
lirown  said,  if  any  one  will  say  that  Land  cannot  be  appurtenant 
to  a  Messuage,   and  that  the  Word  (appurtenant)  in  our  Case    * . 
cannot  have  any  Sense  in  the  Law,  from  thence  it  follows  tliat  for 
the  Repugnancy  it  is  utterly  void,  and  then  it  is  all  one  as  if  these 
Words  (to  the  *same  Messuage  appertaining)  had  been  left  out,      [  *  170  1 
ill  w  liich  Case  the  Sentence  is  thus,  viz.  that  Po/e  had  demised  to 
Strange  the  said   Messuage  with  all  the  Lands,   and  then  the 
Lessee  shall  have  all  the  Lands  of  the  Lessor  in  any  Place  withio 
the  Realm,  and  the  Bar  shall  be  good  to  convey  the  I^ands  to  the 
Lessee,  for  there  is  a  Difference  where  a  Man  limits  a  Thing 
ivhich  is  void  and  does  not  appear,  and  where  he  limits  a  Thing 
^'hich  is  void  and  does  appear.     ^  As  if  a  Man  makes  a  Lease  to  «  s.  P.  Oodb. 
one  of  all  his  Lands  in  Dale  which  he  has  by  Descent  on  the  Part  S37.  Per  Cwrimm. 
of  his  Mother,  and  he  has  no  Lands  in  Dale  by  Descent  on  the  Part  ^^^  ^^*  ^*^* 
of  his  Mother,  if  the  Lessor  has  other  Lands  in  Dale  the  Lessee 
shall  not  have  them.     ^  But  if  he  had  leased  to  him  all  his  Lauds  k  s.  p.  Godh. 
in  Dale  which  he  has  by  Descent  from  his  Son,  there  tiie  Lessee  9S6.  Per  ffMnr- 
shall  have  all  his  Lands  in  Dale  by  whatsoever  Title  he  has  them,  ^  J* 
because  there  it  appears  that  he  could  not  have  Lands  by  Descent 
from  his  Son  by  the  Course  of  Law,  but  in  the  other  Case  it 
might  be  Uiat  he  had  Lands  by  Descent  on  the  Part  of  his  Mother, 
ill  which  Case  he  was  deceived  in  Fact,  whereas  in  the  other  he 
was  deceived  in  Law.     And  so  in  our  Case,  if  Land  cannot  be 
appurtenant  to  a  Messuage  the  Party  is  deceived  in  the  Law,  and 
the  Words  (appertaining  to  the  Messuage)  are  void,  from  whence 
it  follows  that  the  Land  shall  pass,  and  so  the  Bar  is  good.    And 
many  other  Cases  were  mentioned  at  the  Bar  on  this  Head. 

And  afterwards  all  the  four  Justices  argued,  all  whose  Argu-  Cmri4u 
ments  1  heard,  except  the  Beginning  of  Staunford's  Argument, 
and  what  1  here  affirm  touching  the  Beginning  thereof,  I  report 
upon  the  credible  Information  of  others.    And  they  all  argued  to 
the  same  Intent,  and  agreed  unanimously  ^  that  Land  could  not  be  « S.  P.  ^t^rttd 
appurtenant  to  a  Messuage  in  the  true  Sense  of  the  Word  upper*  per  Curkm^Ant^ 
taining.     **  For  a  Messuage  consists  of  two  Things,  viz.  the  Land  the  BooUthere 
and  tlie  Edifice,  and  before  it  was  built  upon  it  was  but  Land,  cited. 

and  *  ^  Koi-  R-  26^ 
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•  8.  P.  1  Rol.       9  211  j  ({,^„  Land  cannot  be  appurtenant  to  Land.    For  a  Thing  of 

230.  pi.  i(k  ^jj^  Substance  cannot  be  appurtenant  to  a  Thing  of  the  same 
Substance^  and  when  it  is  built  upon  then  it  is  a  Messuagei  and 
consists  in  a  great  Measure  of  the  same  Substapce  diat  it  dnl  be« 
fore.     But  tlie  Name  is  changed  entirely,  so  that  if  the  Buildii^ 
afterwards  falls  to  Decay,  yet  it  shall  not  have  the  Name  of  Luid, 
although  there  be  nothing  in  Substance  left  but  the  Land,  but  it 
'  M.  ti  Ed.  4. 52^  shall  be  called  a  Toft,  ^  which  is  a  Name  superior  to  Land,  and  io- 
pl.  ^^'^^j^^    ferior  to  Messuage,  and  this  Name  it  shall  have  in  reapect  of  Ae 
meiit  B3.    "  ^'    Dignity  which  it  once  bore.     But  the  chief  Substance  of  a  Mes- 
suage is  the  Soil,  although  the  Superstructure  and  the  Soil  are  one 
entire  Thing ;  and  then  nothing  can  be  appurtenant  to  another  but 
f  Bracton,  lib.  ?.   where  it  is  of  another  Nature  and  Substance.     ^  And  therefore  it 

FleU,  wf  T^'  ^"'  '^*^'  ^'^^'^^  ^®  haredilas  corporata  and  iKsreditas  incorporata. 
cap.  1.  $  4.'  Ilarediias  corporata  is  such  as  Messuage,  Land,  Meadow,  Pas- 
cap.  15.  I  1.  ture,  Rents,  and  the  like,  which  have  Substance  in  tliem,  and  may 
m'b*"bo  Utu'  ^^'^^*""®  always.  But  hareditas  incerporata  is  such  as  Advow- 
9  a.   '      *  aons,  Villains,  Ways,  Commons,  Courts,  Piscaries,  and  the  like, 

which  are  or  may  be  appendant  or  appurtenant  to  Inheritances 
corporate;  and  such  Tilings  are  and  may  be  termed  Appurtenances. 
And  BractOH  calls  the  Things  which  are  Inheritances  corporate 
Things  corporeal ;  and  after  he  has  treated  of  corporeal  Things,  he 
has  a  Chapter  concerning  Appurtenances,  wherein  he  treats  of 
such  lliings  corporeal,  ut  supra,  which  are  belonging,  appendant, 
^Vin.  Abr.  tit.  or  appurtenant  to  Things  incorporeal.  ^  But  a  gross  Name  may 
Sic*i68 Vc?  ^    contain  divers  TThings  corporea!,  as  a  *  Manor,  ^  Monastery,  Rec- 

•  Ante  168  (f\      tory,  Casde,  Honour,  and  tlie  like,  are 'lliings  compound,  and 
and  the  Aooks       may  contain  altogether  Messuages,  Lands,  Meadows,  Wood,  and 
?Ante*i6fiVh\      *"^^  ^'^®'  ""^  *  Thing  corporeal  may  be  Parcel  of  a  gross  Name, 
>  4  Co.  36  bl.        ^^A  of  a  Thing  compound,  '  but  one  simple  Thing  corporeal  can- 
4Co.  Litt.  121  b.     not  be  Parcel  of  or  appurtenant  to  another  simple  Thing  cor- 
1  Rol.  Abi^.  i>so,    poreal.     As  Land  cannot  be  Parcel  of  or  appurtenant  to  Mea- 
dow, nor  Meadow  Parcel  of  or  appurtenant  to  Pasture,  nor  Pas- 
ture Parcel  of  or  appurtenant  to  Wood,  nor  can  Land  be  Parcel 
of  or  appurtenant  to  a  Messuage,  nor  to  any  other  Thing  cor- 
poreal, for  these  lliings  are  but  simple  lliings,  which  of  them- 
selves cannot  receive  or  include  other  lliings  corporeal.     But  an 

•  Vide  1  Rol.        "Advowson,  "  Way,  *  Estovers,  and  such  like  ^fhings  incorporeal 

^I'plndi  97*  ^^*  ^^^  ^^^"  ^"^^"o^  h^  appurtenant  to  a  Messuage,  and  so  is  the 
Sed  contm  Yelv,  Difference.  And  although  it  is  here  pleaded  that  die  Land  has 
159,  for  that  been  appurtenant  to  the  Messuage  from  Time  immemorial,  this 
i.^IlJLJlt  aa^      Pleading  or  Averment  is  to  no  Purpose  or  Effect.     For  a  Man 

JSasenient  only,  o         _  .  ^     i  •  »    .t      t  mi        ..       a* 

and  not  an  Inte-   cannot  aver  that  to  be  appurtenant  which  the  Law  will  not  auner 

mt.  Har(ir.407.  to  be  appurtenant,  though  Usage  and  Continuance  may  make  a 
V^Abrtlt^*  ^^  ^^  **"^^  Tilings  as  stand  with  and  are  consonant  to  Reason. 
ApiM-ndaot,  B.  But  in  Things  which  are  against  Law  and  Reason,  there  Usage 
pl.39.  and  Continuance  is  to  no  Purpose,  as  here  the  Pleading  or  Aver- 

ment that  the  Land  has  been  always  appurtenant  to  the  Mes- 
suage, is  an  Averment  that  that  is  Law  which  is  not  Law.     And 
.  '  all  the  four  Justices  agreed  unanimously  that  the  Averment  or 

Pleading  that  the  Land  has  been  always   appurtenant   to   the 

'  Messuage  is  not   good  here,   and  also   they  agreed  tiiat   Land 

might  not  be  appurtenant  to  a  Messuage  in  the  true  and  proper 

Detmitiou 
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Defioitioii  of  an  Appurtenance.     But  yet  all  of  tkem  (except 
Brown,  Justice^  who  did  not  speak  to  this  Point)  agreed  that 
the  Word  (appertaining  to  the  Messuac e)  shall  be  here  taken  in 
the  Sense  of  '  usually  occupied  with  the  Messuage,  or  lying  to  the  p  i>y.  130.  pi.  ^ 
Messuage,  for  when  appertaining  is  placed  with  the  said  otlier  Mooi*  nt. 
Words,  it  cannot  have  its  proper  Signification,  as  it  is  said  before,  ^Brownl'JIs!^ 
and  therefore  it  shall  have  such  Signification  as  ^las  intended  be-  t.  Raym.sor. 
tween  the  Parties,  or  else  it  shall  be  void,  which  it  must  notJbe  Via.Abr.  tiu 
by  any  Means,  for  it  is  commonly  used  in  the  Sense  of  occupied  ^^^^^^  *• 
teith,  or  lying  to,  vt  supra^  and  being  placed  with  the  said  other 
Words  it  cannot  be  taken  in  any  other  Sense,  nor  can  it  iiave  any 
other  Meaning  than  is  agreeable  with  Law,  and  forasmuch  as  it 
rs  commonly  used  in  that  Sense,  it  is  the  ^Office  of  Judges  to  <iS.P.6Co«64.l^ 
take  and  expound  the  Words,  which  common  People  use  to  ex- 
press their  Meaning,  according  to  their  Meaning,  and  therefore  it 
shall  be  here  taken  not  according  to  the  true  Definition  of  it,  be* 
cause  that  does  not  stand  with  the  Matter,  but  ui  such  Sense  as  the 
Party  intended  it.     'As  where  a  Lease  was  made  for  Life,  and  'Se»A9tef9, 
after  his  Death  that  the  Lands  redibunt  to  a  Stranger,  it  was  taken  (a)aadtlieB09lBi 
as  remanebuntf  for  to  that  Purpose  the  Party  there  used  it,  and  ^^^'^  *'*^' 
therefore  by  IS  Ed.  3.  it  sliall  be  taken  byway  of  a  Remainder. 
*And  so  a  Lease  for  life,  the  Reversion  to  a  Stranger,  shall  be  "See  Ante  1S4. 
*  taken  for  a  Remainder ^  caus&  qua  supra.    And  many  other  Cases  (<))aiid  tiieBoekp 
were  put  where  a  Word  shall  be  taken  out  of  its  natural  Sense,  ac-  ^7^i*?it  *! 
cording  to  the  Sense  intended  by  the  Party,    So  the  Word  (upper-      L     *•!  J 
taining)  shall  be  here  taken  as  occupied,  used,  or  lying  with,  or  to 
the  Messuage,  and  in  such  Sense  the  Averment  may  serve  to  de- 
clare that  the  Land  has  been  always  occupied  with,  or  has  lain  to 
the  Messuage,  and  the  Demise  shall  serve  to  convey  the  same  to 
the  Defendant,  and  so  the  Bar  is  good,  notwithstanding  tlie  said 
Iixception.     And  that  was  tlie  Opinion  of  the  said  three  Justices. 
And  afterwards  it  was  adjudged  accordingly,  as  appears  hereafter 
by  the  Judgmeiit.     And  in  this  Argument  Brown  and  Saunders, 
Justices,  held, '  that  a  Garden  and  Curtilage  are  Parcel  of  a  Mes-  *T.  sirff.  iw^fc 
suage  :  And  Saunders  said  that  a  Dove-house,  a  Mill,  and  Shops  R'*  ^J^^^.^ 
may  be  Parcel  of  a  Messuage,  and  shall  pass  by  the  Name  of  a  53?^ b.  nIcT^jSL 
Messuage.  Co.  Litt.  5.  b. 

AO.ih  sCo.9t.a» 
2  SaoDd.  401.  sBnUt  103.  3  Leon.  914.  Cro.  E.  89.  Litt.  R.  6.  Tiieol.  l>i)s.lili.8. 
cap.  1.  $  8.  Vin.  Abr.  tit.  Grants,  Y.  pi.  15.  Hut  for  the  Garden  sec  Kelw.  57.  Su 
Dal.  S!9.  pi.  5.  Moor  24*  pi.  82.  Coninu    See  2  Chan.  Cas.  27. 

Tlie  second  Point  moved  and  argued  was  touching  that  Part  of         9  Poipt.^ 
die  Plaintiff's  Kepiication,  where  he  shews  Matter  to  avoid  the  ^''^IJIll^^^  ** 
Lease  made  to  the  Defendant  by  Pate,  by  reason  of  a  Re-entry  ^|  ^^^  vlHys 
given  him  for  the  Rent  not  paid  at  Michaelmas.     And  it  was  said  yearly,  and  the 
by  those  who  argued  for  the  Defendant,  that  no  Rent  was  due  to  ^*y  ^^  "J*?!!! 
him,  or  payable  at  MichaelMas,     For  the  Rent  is  reserved  at  two  it  IhaU  be  paid. 
Terms,  viz.  at  the  Feasts  of  the  Annunciation  of  our  Lady,  and  For,tlieI>efcn»- 
of  St.  Michael  the  Archangd,  to  be  paid  by  equal  Portions.    And  daat. 
forasmuch  as  it  is  reserved  to  be  paid  at  die  Annunciation,  &c.  and 
mt  Michaelmas,  the  Annunciation  ought  to  be  the  first  Day  of  Pay* 
ment,  for  it  is  first  named,  and  when  he  has  reserved  it  at  two       * 
Terms,  viz.  ut  dsttea,  this,  viz.  is  a  Demonstration  how  he  will 
have  i^  and  he  shall  not  have  it  in  any  other  Manner,  for  by  th» 

(viz.J 
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(viz.)  he  has  explained  hb  Tntent.  And  since  it  is  to  be  paid  at 
tike  jinnwiciation,  and  at  Michaelmas,  the  first  Payment  ought 
*  Dy.. S77.pl.  tr.  to  be  made  at  the  Annunciation^  **  for  Reservations  shall  always  be 
1  Vent.*  U8. '  ^^l^^n  most  strongly  against  the  Reservors,  because  it  is  their  Words 
sS«aod.i66'.368.  and  Act,  and  therefore  they  shall  not  be  extended  beyond  the 
I^trh  44.  t65.  Words.  *  As  if  two  Tenants  in  common  make  a  Lease  resenring 
a9/VBr^o\^"^*  a  Rent  of  2O5.  and  a  Horse,  they  shall  have  but  20j,  and  one 
109.  t  Mod.  93.  Horse.  ^  But  if  two  Tenants  in  Common  grant  a  Rent  of  90s. 
3  Mod.  230.  and  a  Horse  out  of  their  Land,  the  Grantee  shall  have  of  each  of 
Ox*Litt.  w.a.  ^®"^  ^  Horse  and  205.  for  it  shall  be  taken  most  strongly  against 
10C0. i06.b.*  *  ^>c  Grantor%  and  therefore  shall  enure  as  several  Grants;  and 
Tdv:  189.  in  the  other  Case  it  shall  be  taken  most  strongly  against  the  Re- 

1  Rnch^ii!^'  servors,  and  therefore  they  shall  have  but  one  Rent  of  «0j.  and 
s  Finch  63.  ^^^  Uorse ;  so  that  a  Reservation  shall  not  be  taken  nor  extended 

«  Sec  Ante  140.  beyond  the  Words.  *And  in  lOEd.A.  it  is  held,  that  if  a  Man 
the^Booki  there  ^^^^  *  Lc«8e  of  two  Acres  for  Life,  yielding  to  him  and  his 
cited.  Heirs  \Q,d.  for  the  one,  and  yielding  to  him  \9d.  for  the  other,  his 

•M.  10  Ed. 4.  Heir  shall  not  have  the  \9d,  last  reserved,  because  it  was  not  re- 
P  nEAs!***^  seiired  to  him  and  his  Heirs.  'And  yet  if  he  had  reserved  the 
Fitz.  Assize)  86.  R^nt  without  saying  more,  the  Law  would  have  given  it  to  him 
T.  ^H.  8.  I9.a»  and  his  Heirs,  but  uhen  he  says  reserving  to  himy  the  Law  will 
Dv  "ly^  115  "^^  ^^^  ^'"^  beyond  the  Extent  of  the  Words.  So  here  he  has  ex- 
ih  Marguie.  Ibid,  pi^^sed  by  the  (viz.)  how  he  would  have  the  Rent,  and  he  has  ap- 
45.pl.  1.  Co.       pointed  the  Feast  of  the  Annunciation  to  be  the  first  Feast,  and 

12  C*  *ls  *i  R  I  *''^''^*^^^  ^^  *'*""  ^^^  ^^^^  Michaelmas  Rent.  And,  Sir,  tliere  is 
Abr.  4^.  Ibf.  '  S^^^  Reason  to  say  that  he  shall  not  have  Michaelmas  Rent,  be- 
pl.  s.  1  Roi.  R.  cause  the  Lease  commenced  but  in  August  before,  and  if  he  should 
371.  3  Bulst.  i!^.  pay  tiie  Michaelmas  Rent,  he  should  pay  Rent  for  half  a  Year, 
Gouidttb.  ifa!  ^vlien  he  had  only  Occupation  of  it  for  eight  Weeks,  which  would 
pi.  68.  Latch  100.  be  unreasonable,  for  which  Cause  he  shall  not  have  the  Rent  at 
y  Saiind.  Sou.  ^  Michatlmas,  and  consequently  he  shall  not  enter  for  the  Mou- 
Han?r.  9j.  *  payment  of  it.  And  so  the  Replication  is  not  sufficient  in  this 
1  Pin<*h  46.  Point.    And  of  this  Opinion  was  Saunders,  Justice,  also. 

y  Finch  65. 

Piowd.  Qiia?r.  i  39.  Sill  cnntra  Kelw.  88.  h.  pi.  5. 

'T.  ti  M.  7.  ua.  b.  lUr  liingsmiU  T.  »7  U.  B.  15.  a.  Per  Chomley,  Dy.  45.  pi.  2.  and  the 
other  liooks  uc\t  before  cited. 

Uamtruforihe  ^  On  the  other  Hand  it  was  argued  by  the  Counsel  for  the 

^'m*"^m  PlaituifF,  and  by  Staunfhrdy  Justice,  and  Brook,  Chief  Justice, 

Bra.  Leajsei  6.5.  ^^^^  BroT&n,  Justice,  did  not  argue  upon  this  Point,  but  omitted  it 

Jl.ii.Ciim.  entirely  in  his  Argument)  that   ihe  Rent  was  payable  at  the  lirst 

Co.  Litt.  $17.  b.  Michaelmas,      for  the  Words  of  the    Reservation  ure,  yielding 

io^-^Io7*a.  annually  to  the  said  Pate,  &c.  which  Word  (annually)  ought  to 

Dy.  1^.  pl.70.  be  fulliiled.     And  if  the  Rent  should  not  be  paid   at  the  first 

O.  llrndl.  183.  Michaelmas^  then  it  would  not  be  paid  annually,  for  the  first  Year 

«*Roi  K?  «13.  ^^  would  only  have  Rent  for  half  a  Year,  because  the  first  Year 

3  BuUt.  3^8.  *  commences  in  August,  and  ends  in  August,  and  if  he  should  have 

Cro.  E.  83«.  no  more  than  Rent  for  half  a  Year  at  the  Feast  of  the  Annuncia- 
HaVdnSi.  a^Kfb.  ^^^^^  ^^  ^"■'  Lady,  then  he  would  not  have  annually  40s.  for  he 

«09.  pi.  13.  Ciine  would  only  have  20s.  the  first  Year,  and  therefore  in  the  Construc*- 

of  Uses,  Bac.  tiou  of  the  said  Words  of  Reservation  a  Man  ought  to  consider 

Abr  3^4 ^V?o.  ^*'^  ^^^^  V^LXi,  and  the  last,  and  every  Word,  and   to  make  eveiy 

Abr!  tit.  Keut!  Word  effectual,  and  none  to  lose  its  Force,  and  here  this  Word 

Y.  a.  pi.  s.  -(annually)  would  not  have  its  Effect  and  Operation  if  it  should  be 

tak«a 
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taken  in  such  Manner  as  the  Counsel  for  the  Defendant  have  argued. 
And  as  to  the  Reason  that  has  been  given  why  he  should  not  have 
the  Rent  at  Michaelmas^  viz.  because  the  Lease  only  commenced 
eight  Weeks  before  MichaelmaSy  and  therefore  it  seems  to  be  in- 
tended that  he  should  not  pay  Rent  for  half  a  Year  at  Mickae/mas, 
because  he  could  not  have  half  a  Year's  Profit  before  Michae/ma$,  i ' 

Sir,  tliis  is  easily  answered,  for  althoudi  he  has  not  a  whole  half   ' 
Year's  Profit  before  the  first  Day  of  Payment,  yet  the  last  Year 
he  shall  have  the  Profit  of  the  Land  from  the  Feast  of  the  Jtwuu^ 
ciation  of  our  Lady,  until  the  sixth  Day  of  August,  without  pay- 
ing any  lliing,  so  that  what  he  wants  in  the  first  Year  he  shall 
have  in  the  last ;  but  according  to  the  Argument  for  the  Defendant 
he  shall  have  half  a  Year's  Profit,  without  paying  any  Thing  for  it. 
For  by  that  Argument  he  shall  pay  nothing  for  tlie  Occupation  of 
the  Land  from  the  Commencement  of  the  Lease,  viz.  from  the 
sixth  Day  of  August ^  until  the  first  Michaelmas,  nor  the  last  Year 
from  the  Feast  ot  the  Atimmciation  of  our  Lady,  until  the  End  of 
the  Lease,  viz.  the  sixth  Day  of  August,  so  that  he  should  have 
half  a  Year's  Profit,  without  paying  any  Rent  for  it ;  and  there  is 
no  Sort  of  Reason  to  induce  us  to  believe  that  the  Intent  of  the 
Parties  was  such.     And  as  to  the  {viz.)  Sir,  when  it  is  reserved  at 
two  Terms  of  the  Year,  viz.  at  the  Feasts  of  the  Annunciation  of 
our  Lady,  and  of  St.  Micliael  the  Archangel,  this  (viz.)  which  is 
(thai  is  to  say)  is  of  no  other  Effect  but  to  shew  what  Terms,  and 
it  is  intended  to  express  and  point  out  the  Days  of  Payment,  rather 
than  the  Commencement  of  the  Reservation ;  so  that  the  (viz.) 
and  the  Intent  of  the  Parties  to  make  the  Payment  commence  a% 
Michaelmas  stand  well  together.     And  the  *  Case  in  10  Ed.  3.  was      f  ♦iTS  1 
often  cited  upon  this  Point,  *  where  one  brought  a  Writ  of  Annuity,  •M.  to  Ed.  5, 
bearing  Date  the  loth  Day  of  July,  Anno  9  Ed.  3.  against  the  4^pJ-4-  Bro. 
Abbot  of  Osney,  and  counted  upon  a  Deed,  bearing  Date  in  {j^^^'y^.  c!f 
February,  Anno  1  He/.  3.  by  which  405.  a  Year  were  granted  to  LUtfiz.'b. 
him  for  his  Life,  payable  at  two  Terms  of  the  Year,  viz.  the  one 
Moiety  at  the  Feast  of  St.  Michael,  and  the  other  Moiety  at  the 
Annunciation  of  our  Lady,  of  which  Annuity  he  was  seized,  and 
demanded  «£*  I6  for  the  Arrears  of  eight  Years,  and  the  Defendant 
took  Exception  to  the  Count,  because  he  had  declared  that  he  Was 
seized,  and  further  had. shewed  that  the  Annuity  was  in  Arrear  for 
eight  Years  before  the  Date  of  the  Writ,  and  there  was  but  eight 
Years  in  all,  to  which  it  is  there  answered,  tliat  between  the  Date 
of  the  Deed  of  Grant,  and  the  Date  of  the  Writ,  there  are  eight 
Years  and  one  Day  of  Payment,  accounting  the  first  Day  of  Pay- 
ment at  the  Feast  of  tlie  Annunciation  of  our  Lady  next  after  the 
Grant,  and  it  is  there  debated  whether  or  no  the  first  Payment 
should  commence  at  the  Feast  of  the  Annunciation  of  our  Lady, 
inasmuch  as  the  Feast  of  St.  Michael  is  there  first  named  after  the 
viz.  and  after  it  was  debated,  it  was  said  to  the  Defendant,  by  Stone, 
for  the  Court,  *'  Answer  if  you  will,  we  will  not  abate  the  Count." 
Which  Case,  it  was  said,  is  all  one  with  our  Case,  saving  that  the 
Case  there  is  by  Grant,  and  in  our  Case  it  is  by  Reservation,  but  th^t 
makes  no  Difi'erence,  for  they  are  both  the  same   as  to  the  mis- 
placing of  the  Feast,  aud  that  too  after  the  viz.  and  so  iu  Efiect  't 
and  Substance  there  is  no  Difference  between  them;  wherefore  in 

pur 
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oar  Case  he  shall  have  the  Rent  at  Micluiilmas,  and  then  the  Rep 

plication  is  good  to  avoid  the  Lease,  notwithstanding  this  Excep- 

Cmim*         ^ion.     And  at  last  the  Court  agreed  to  this,  and  it  was  ruled  ac^ 

cordinglj,  as  appears  liereafter  b^  the  Judgment. 

S  Poiat  The  third  Point  which  was  argued,  was  touching  the  Time  of 

^^^***  w?2      ^®  Demand  of  the  Rent  by  the   Plaintiflf  being  4e  Person  in 

W  demaded  bf    Reversion,  and  the  Time  of  the  Attendance  of  the  Lessee  upon 

the  LfltMr,  and     the  Land.     For  as  to  the  Entry  into  the  Messuage  and  Land,  the 

tendmd by  tbt     Plaiotiff,  in  order  to  avoid  the  Lease  thereof,  has  sliewn  that  the 

Rent  was  in  Arrear,  and  that  he  came  to  the  Messuage  the  last 

Day  and  Hour  before  Sun  set,  and  tarried  there  tliat  whole  Hour, 

demanding  the  Rent,  and  none  was  ready  there  to  pay  it,  and  he  has 

not  shewn  that  he  was  there  before  that  Time.    And  that  he  was 

there  at  the  Time  alledged  by  him,  and  tarried  there  until  Sun  set,  is 

confessed  by  the  Defendant  by  his  Demurrer  upon  the  Plea,  by  which 

» Sec  Ante  tS(i>  Demurrer  he  *  confesses  all  Matters  of  Fact  wdl  and  materially 

nnd  the  Books      alledged  to  be  true.     And  as  to  the  Meadow,  whereas  the  Plaintiif 

there  cited.  |^^  alledged  a  Demand  of  the  Rent  ut  supra,  and  that  ncme  came 

on  behalf  of  the  Defendant  to  pay  it,  the  Defendant  has  alledged 

that  he  was  upon  the  Meadow  an  Hour  next  before  Sun  set,  die 

last  Day,  and  tarried  there  that  whole  Hour,  ready  to  offer  the  said 

Rent,  and  none  came  on  behalf  of  the  Plaintiff  during  the  same 

Space  of  Hme  to  receive  it,  by  which  Pleading  it  is  confessed  that 

the  Defendant  was  there  the  last  Hour,  for  the  Plaintiff  has  said 

that  he  wu  there,  and  that  none  came  on  behalf  of  the  Defendant, 

and  the  Defendant  has  said  that  he  was  there,  and  that  none  came 

one  behalf  of  the  Plaintiff,  which  Pleas  are  sufficient  to  make  twp 

^  S.  P.  36  H.  6.    Issues  without  ^  a  Traverse ;  for  there  are  two  Affirmatives,  and  two 

J^"P**.^J^J^    Negatives,  the  first  Afiirmative  is  in  that  the  Plaintiff  says  he  was 

sa^^TniverM  per  there,  and  the  Negative  to  that  is  in  that  the  Defendant  says  none 

4ee.  1^6. 314.       came  on  behalf  of  the  Plaintiff;  the  other  Negative  is  in  that  the 

Plaintiff  says  none  came  on  behalf  of  the  Defendant,  and  the 
other  Affirmative  is  in  the  Defendant's  Answer  thereto,  viz  that  be 
was  there,  and  so  the  Defendant  has  offered  him  two  Issues,  which 
are  but  one  Matter  in  Effect,  and  when  the  Plaintiff  doe3  not 
maintain  these  Issues,  but  demurs,  by  which  he  confesses  what  the 
Defendant  says  to  be  true,  therein  he  confesses  that  the  Defendant 
was  there  the  last  Instant,  and  also  he  confesses  that  he  himself 
\i  as  not  there ;  and  therefore  whether  or  no  the  Defendant's  beii^ 
there  the  said  last  Hour  of  the  last  Day,  and  continuing  there  until 
the  last  Instant  of  the  same  Day,  be  sufficient  for  him  being  the- 
Lessee,  without  saying  that  he  was  there  from  the  rising  of  the 
Suit,  until  the  setting  thereof  the  same  Day,  or  for  a  greater  Tima 
than  tlie  last  Hour,  and  whether  the  said  last  Instant  of  the  last 
Day  be  sufficient  for  the  Plaintiff  being  in  the  Reversion  to  make 
butli  the  Demands  or  not,  was  debated,  and  both  these  Matters 
were  made  one  Point,  and  so  argued. 
Curia.  ^^d  as  to  this,  all  the  Justicts  unanimously  held  and  agreed 

«Bro.  Conditions,  ^  that  the  last  Instant  of  the  last  of  the  said  ten  Days  only  was 
^'  A  ^*  ^^o  ^*  effectual  enough  as  well  for  the  Lessee  to  be  ready  to  pay  it,  as  for 
and  tbe^  other*     tlie  Plaintiff  being  in  the  Reversion  Co  demand  it.    And  it  is  suf* 

Books  thfrt  cit- 

ad.  Vide  Contra  T.tsH.  6.57.  b.   P.  36  H.  8.   Bro.  CoBdiljosu  .19t« 
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ficient  for  him  to  demand  it  the  last  Instant,  without  maling  flnjf 
Demand  the  first  Pay  when  it  waa  due ;  though,  they  said,  formerly 
some  were  of  Opinion  that  the  Demand  ought  to  be  made  both 
the  last   Instant  of  the  first  Day  when  it  was  due,  and  the  last 
Instant  of  the  Time  limited  after  it  also,  but  that,  they  said,  is  not 
requisite^  for  the  last  Instant  of  the  last  Time  is  sufficient  for  the 
liessor  and  tlie  Lessee  also.    And  the  Condition  is,  that  if  the 
fietit  be  in  Jrrear  after  either^  the  said  Feasts  on  which  it  ought 
to  be  paid  by  the  Space  often  Days,  that  then  he  shall  enter.  See.  in 
which  Case  the  lessee  has  Liberty,  during  all  the  ten  Days,  to  pay 
the  Rent,  so  that  if  it  is  in  Arrear  nine  Days  and  a  half,  he  is  in 
no  Danger,  for  nine  Days  and  a  half  are  not  ten  Days,  and  if  it  is 
in  Arrear  nine  Days  and  three  Parts  of  tlie  tenth  Day,  yet  it  is  not 
in  Arrear  by  the  Space  of  ten  Days.     And  therefore  the  Lessee  ^s 
in  no  Danger  as  long  as  he  has  Time  to  come  to  pay  it,  and  he  has 
Time  to  come  to  pay  it  as  lon^  as  the  tenth  Day  continues,  and 
the  Day  continues  until  the  Night  comes,  and  when  the  Night 
18  come,  then  his  Time  is  elapsed.     ''So  that  his  Time  to  pay  it  'S.P^iFineft 
continues  until  the  Separation  of  Day  and  Night,  which  is  th^  *?•  *  ^°^^  ^* 
Time  when  the  Day  ends,  and  the  Night  begins.     And  (here^  is  thelepi"  Time 
fore  the  Lessee  is  not  bound  to  be  there  before  the  last  Instant  for  the  Demand 
of  the  last  Time,  and  so  (it  was  said)  the  Opinion  is  held  in  ®r  Tender  of 
•6/f.  7.     And  forasmuch  as  the  Ijef^e  is  not  bound  to  pay  Advantage  of  a 
the  Rent  imtil  the  last  Instant  of  the  last  Day,  the  Lessor  is  not  Condition  of 
bound  to  be  there  to  demand  it  before  the  last  Instant  of  the  Re-entnr,  or  to 
last  Day,  for  he  is  not  bound  to  demand  the  Rent  until  the  other  is  ^^whether  it"*' 
bound  to  pay  it,  for  if  the  Law  should  force  him  to  demand  jt  is  completely  doe 
sooner  than  the  other  is  forced  to  pay  it,  it  would  be  contrary  to  ^1  ^|j«n  ^^  njf>  ""^^ 
Reason,  yvhich  our  L«w  is  not,  for  it  will  not  compel  a  Man  to  ofA^nHtaral'* 
make  a  vain  Demand  or  Request  for  a  Thing  which  the  other  is  not  Day,  (Midnight) 
bound*to  pay.    *  Yet  the  Law  will  compel  him  tomakea  Demand,  [» 173]  *^  ■» 
or  else  he  shall  never  enter,  as  it  is  held  in  20  H.  6.     And  if  the  ^^  ^^  Hcir*^ 
Lessor  does  not  come  to  the  Land  the  last  Instant  pf  the  last  Day»  or  Executor, 
to  demand  the  Rent,  and  the  Lessee  be  not  there  to  pay  it,  the  "po"  ^^^  Death 
Lessor  shall  never  enter,  because  he  ought  to  do  the  first  Act,  that  gfte^Son^t  and 
is,  make  a  Demand.     And  such  Demand  shall  not  be  until  the  before  Midnight, 
other  is  bound  to  pay  it,  and  that  he  is  not  b^ore  the  last  Listant  ^^  ^  Saund.  «87. 
of  the  last  Day,  whicl^  Time  only  is  material  for  them  both.    And  Ir^'chTprl^id. 
according  to  this  it  was  ruled,  as  it  appears  hereafter  b^  the  Judg-  555!  9  Mod.  si* 
ment.     And  in  arguing  this  Point,  Robert  Brook,  Chief  Justice,  <<• 
and  Saunders,  said,  ^  that  if  the  Rent  reserved  was  a  great  Sum,  hs  •  F.  6  H.  7.  s.  pL 
£oOO  or  £1000,  the  Lessee  ought  tp  be  ready  to  pay  it  such  a  ^' P^{,^^^, 
convenient  Time  before  Sun-set,  in  wbicb  tlie  Money  might  be  Brck?o«^' 
counted,  for  the  Lessor  is  not  boun4  to  cpunt  it  in  the  Night  after  «  p.  20  H.  6.  so. 
Sun-set,  for  if  so,  he  might  be  deceived^  for  Brook  aaid^.gtii  criii*  pi.s4«FitEEntr^ 
Mai  in  tencbri^  ntscit  quo  vadit.  congeable,  6. 

*  Bro. «. 

^  Co.  Litt  toe.  a.    1  Iflndi  M.    %  Finch  38. 

The  fourth  Point  upon  th^e  Demurrers  was,  whether  or  no  the        4  Point. 
Entry  of  ike  Plaintiff  into  the  Messuage  and  Land  for  the  Condi-  Whetlier  Uie 
tion  broken,  be  lawftil  by  virtue  of  the  Stalutc  of  32  Hen.  S.  R™"JSo^of  a 
ew.  34.  since  the  Reversion  did  not  come  to  the  Hands  of  King  common  Perton^ 
Men.  8.  Which  Point  if  no  odier  than  diis,  vim.  if  the  Grantee  of  a  may  enier  for  a 


by  the  Statatc  jof  5t  H.  8.  «^  Si. 
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Reversion  of  a  common  Person  may  enter  for  a  Condition  broken^ 
Fer  the  De«  or  not.    And  as  to  this  Matter  it  was  said  by  those  who  argued  for 

*"***"'•  the  Defendant^  that  the  Cause  of  making  the  Statute  ought  first  to 

be  considered,  and  then  the  Words  of  the  Statute.  And  if  ibe  Words 
fully  answer  the  Cause  of  making  the  Statute,  and  remedy  the  Mis-> 
chief  intended,  and  have  a  direct  Tendency  thereto  in  theirSensC 
and  Meaning,  then  in  such  Sense  they  ought  to  be  taken,  and  in 
DO  other.     And  (it  was  said)  both  the  Words  and  the  Cause  of 
making  the  Act  agree  in  the  same  Thing,  viz.  that  the  Grantees  of 
common  Persons  shall  not  take  Advantage  of  Conditions  by  the 
Statute.     For  the  Statute  was  made  in  the  S2d  Year  of  Henry  8, 
and  before  that  Time  by  reason  of  the  Statute  of  27  H.  8.  and  of 
31  H.S.  concerning  the  Dissolution  of  Monasteries,  and  by  the 
Surrender  and  Suppression  of  Abbies  or  otherwise,  a  great  Part  of 
the  Lands  of  this  Realm  was  come  into  the  Hands  of  King  Henry 
8.  who,  by  free  Gift,  Exchange,  Bargain  and  Sale,  or  otherwise, 
bad  parted  with,  and  was  very  likely  afterwards  to  part  with  a  great 
Part  thereof.     And  by  the  Statute  of  3 1  if .  8.  the  King  himself 
might  take  Advantage  of  Conditions,  but  not  his  Patentees.    And 
that  was  considered  by  the  Parliament  of  32  f/.  8.  and  taken  as  a 
general  Mischief,  seeing  that  by  the  Gifts,  Exchanges,  and  Sales 
of  the  said  King,  the  Cause  was  become,  and  likely  to  become,  ia 
a  Manner  general,  and  to  touch  all  the  King's  Subjects,  for  Re- 
medy whereof  only  the  Statute  of  32  //.  8.  was  made.     So  that 
this  particular  Cause,  viz.  where  a  common  Person  had  made  a 
particular  Estate  upon  Condition,  and  afterwards  had  granted  the 
Reversion  to  another,  M'as  not  the  Cause  of  making  this  Statute, 
for  that  was  not  a  common  Case,  but  a  particular  one  which  hap- 
pened very  rarely,  and  which  the  Parliament  at  no  Time  has  gone 
about  to  amend ;  but  the  general  Cause  which  last  happened  by 
the  Dissolution  of  Abbies,  was  the  great  Grief,  and  the  only  Cause 
of  making  this  Statute,  and  not  the  particular  Cause  above  men- 
tioned.    And  the  Intent  of  the  Makers  of  the  Act  was  only  to  re- 
dress this  great  Mischief,  and  according  to  such  Intent  they  have 
used  the  Words  in  the  Act.     For  in  the  Preamble  of  the  Act,  after 
it  is  recited  that  divers  Leases  have  been  made  upon  Condition,  and 
that  no  Stranger  may  take  Advantage  of  them  by  the  common  Law", 
it  is  said  further,  fty  reason  whereof'  as  zcell  all  Grantees  of  Rever^ 
eions,  as  also  all  Grantees  and  Patentees  of  the  King  of  sundry 
Manors^  Lordships,  &c.  late  belonging  to  Monasteries,  atid  other 
religious  Houses,  come  to  the  Hands  of  the  King  since  the   4th 
Day  o/*  February,  in  the  Qlth  Year  oj  his  Reign,  be  excluded  to 
have  any  Entry  or  Action  against  the  Lessees,  which  the  Les$or9 
before  tliat  Time  mi^ht  have  had  against  the  same  Lessees  fir  the 
£reach  o^  any  Condition  or  Covenant,  &c.    And  the  Act  saith  fur- 
ther, be  %t  therefore  enacted,  &c.  By  which  Words  in  the  Preamble 
it  is  to  be  noted,  that  the  ^lakers  of  the  Act  did  not  intend  to  make 
a  general  Act  for  all  Grantees  of  Reversions,  because  they  have 
restrained  the  general  Words  by  the  Words  after,  for  the  general 
Words,  viz.  as  well  all  Grantees  of  Reversions  are  restrained  by  the 
Limitation  of  the  Thing  aftenvards,  viz.  of  sundry  Manors,  Lord' 
ships,  &c.  lat^  belonging  to  Monasteries  and  other  religious  Houses 
come  to  the  Hands  of  the  King,  &c.  and  by  putting  these  tog^ 
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Aer,  the  Words  arc,  all  Grantees  of  Reversions  of  sbndry  Manors, 
Lordships,  ^c.  late  belonging  to  Monasteries  and  other  religious 
Houses,  come  to  the  Hands  of  the  King.     So  that  these  Words 
(of  sundry  Manors^  LordshipSj  &c.)  come  after  the  general  Words, 
and  after  the  special  Words  also,  that  is,  after  (a$  well  all  Grantees 
of  Reversions)^  and  also  after  (all  Grantees  and  Patentees  of  the 
King),    And  so  the  Sentence  is,  viz,  as  well  all  Grantees  of  Re- 
versions of  sundry  Manors,  Lordships,  ^c.  late  belonging  to  Mo^ 
nasteries  and  other  religious  Houses,  come  to  the  Hands  of  the 
King,  as  all  Grantees  and  Patentees  of  the  King  of  sundry  Ma- 
nors, Lordships,  i;c.  late  belonging  to  Monasteries  and  other  reK- 
sious  Houses,  come  to  the  Hands  of  the  King,  S^c,     So  that  the 
Generality  of  the  first  Words  is  straitened  by  the  '^Tiling  to  which  it 
has  Relation ;  as  if  a  Man  will  give  or  lease  to  one  all  bis  Lands^ 
if  he  stop  there  the  Grantee  shall  have  all  his  Lands  which  he  has 
in  England,  but  if  he  says  further,  lying  in  Dale,  there  the  Gene^ 
rality  is  straitened  by  the  other  Words  added  after,  and  if  lie  says 
still  further,  Parcel  of  his  'Manor  of  Dale,  there  he  has  restrained 
the  general  Words  still  more,  so  that  the  Grantee  shall  have  no 
Lands  but  such  as  lie  in  Dale,  and  are  Parcel  of  his  Manor  of 
Da/e.    llierefore  this  Word  (all)  contains  perhaps  but  little,  and 
is  determined  by  the  Things  to  wliich  it  is  referred.     So  here  the 
general  Words  (as  well  all  Grantees  of  Reversions)'*  we  referred  to       £  •l74  ] 
Lands  belonging  to  religious  Houses,  and  yet  not  to  all  of  them, 
l)ut  to  such  only  as  came  to  the  Hands  of  the  King  after  the  4th 
JDay  of  February,  in  the  27th  Year  of  his  Reign.     But  perhaps  it 
may  be  objected  to  the  contrary  that  the  Words  cannot  be  so  re- 
ferred, for  there  are  two  Clauses,  viz,  as  well  all  Grantees  of  Re^ 
^versions,  and  as  alt  Grantees  and  Patentees  of  the  King,  and  if 
they  should  both  be  referred  to  the  Words  after,  viz,  of  Lands  he* 
longing  to  Monasteries^  then  one  Part  of  the  Sentence  would  coi^- 
tain  as  much  as  both  the  Parts  of  the  Sentence,  and  of  course 
the  one  would  be  void ;  Sir,  in  answer  to  this  it  may  be  said,  that 
it  is  not  so,  for  the  one  Clause  contains  the  Patentees  of  the  King, 
that  is,  them  to  whom  the  Patents  are  made,  and  the  other  con- 
tains their  Grantees.     As  if  the  King  had  granted  by  his  Letters- 
patent  to  J.  S,  the  Reversion  of  such  Lands  ut  supra,  J,  5.  is  con- 
tained in  the  said  last  Part  of  the  Sentence.    And  if  J.  S,  had 
granted  it  over  to  J,K,  J,K.  should  be  contained  in  the  first  Part 
of  the  Sentence.  So  that  the  one  Part  contains  that  which  the  other 
does  not  contain,  and  it  is  all  one  same  Land.     Wherefore  by  the 
Preamble  the  Generality  of  the  Words  is  restrained,  as  it  is  shewn 
before.     And  the  Words  declare  that  it  >vas  not  the  Intent  of  the 
liegislature  to  make  a  general  Act  for  all  Gh-antees  of  all  Rever- 
sions.  And  this  is  also  declared  by  the  Words  (be  it  therefore 
enacted)  which  Word  (therefore)  is  a  relative  Word,  and  has  Rela- 
tion to  the  Matter  preceding,  which  is  the  Mischief  recited,  viz. 
that  the  Grantees  and  Patentees  of  the  King  of  the  Reversions  of 
Xands  belonging  to  religious  Houses,  and  their  Grantees  or  Assigns 
might  not  enter  for  Conditions  broken.     So  that  it  gives  us  Just 
Cause  to  aflUrm  that  they  intended  only  to  make  the  Act  particolair 
for  certain  Reversions,  that  is,  those  recited  in  the  Statute,  and 
Mt  for  all*    Tbea  as  to  the  Purview  it  goes  in  like  Manner,  and  is 
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divided  into  two  Ptrts.  The  first  Part  cotn«s  under  the  Words 
(as  welt)  and  the  second  comes  onder  the  Words  (as  a/so).  Aud 
the  first  Part  wbidi  comet  under  the  (as  welt)  gives  Hemedy  to 
those  who  had  or  should  have  any  Gift  or  Grant  o(  King  Henry  B. 
by  his  Letters-patent  of  any  Lordships,  Manors,  fy:.  or  of  any  Re- 
versions of  tlie  same,  vihich  belonged  to  any  of  the  said  Monas^ 
.lerief,  or  other  religious  Houses,  come  to  the  Flands  of  the  said 
King  after  the  said  4th  Day  of  February y  or  which  vx  any  Time 
before  belonged  to  any  Persona,  and  afterwards  came  to  the  Hands 
of  the  said  King.  So  that  this  Part  of  the  Purview  extends  only 
ttt  the  Patentees  of  the  King,  that  is,  those  named  in  the  Patents, 
jgad  who  had  Patents  of  the  Reversions  of  Land  in  one  of  these 
two  Degrees,  fii.  of  Land  which  was  belonging  to  religions 
Houses,  and  which  came  to  the  Hands  of  tlie  King  after  the  said 
4th  Day  of  February^  or  which  belonged  to  other  Persons,  and 
^ifterwards  came  to  we  Hands  of  the  said  King.    And  in  such  De- 

See  the  Ptaintiff  here  is  not,  for  he  is  not  the  Patentee  of  Kng 
enry  8.  nor  did  this  Land,  or  the  Reversion  thereof,  ever  come 
fo  the  Hands  of  the  said  Kiiq^,  for  Pate  made  the  Lease,  and  af- 
t^wards  granted  the  Reversion  to  the  Plaintifi^,  and  so  that  Fart  of 
the  Purview  does  not  give  Remedy  to  the  Plaintiff,  but  the  Plamtiff 

£  quite  left  out  of  it     Then  as  to  the  second  Part  of  the  Purview, 
z.  that  which  comes  under  the  (as  also),  it  extends  to  two  Man- 
ner of  Persons.     The  first  Sort  of  Persons  are  other  Patentees  of 
the  King  not  named  before,  for  the  Patentees  of  the  King  speci- 
fied in  the  first  PaVt  of  the  Sentence,  were  Patentees  of  the  Land 
which bdonged  to  religions  Houses,  and  after  the  said  4th  Dayof 
February  came  to  the  Hands  of  K'mg  Henry  8.  or  they  were  nt- 
tentees  of  Land  which  belonged  to  others,  and  afterwaitls  came  to 
the  Hands  of  the  said  King.     But  if  the  Land  did  not  come  from 
others  to  the  King,  then  was  it  out  of  the  Words,  as  the  Land  whidi 
was  the  ancient  I^and  of  the  Crown,  and  the  Laird  which  he  had 
by  Descent,  as  the  Lan^  of  the  Duchy  of  Lancaster,  and  such 
other  Lands,  the  Patentees  whereof  are  now  contained  in  this  se- 
cond Part  of  the  Sentence,  who  were  not  contained  in  the  first  Pkrt 
The  3econd  Sort  of  Persons  contained  in  the  second  Part  of  the 
Purview,  are  all  other  Persons,  bemg  Grantees  or  Assignees  to  or 
by  any  other  Person  or  Persons  than  the  said  King ;  and  it  is  to  be 
observed  that  the  Act  does  not  speak  nor  shew  of  what  Lands,  and 
therefore  they  shall  be  intended  Grantees  or  Assignees  of  the  Lands 
spoken  of  bdbre,  and  not  of  any  other  Land,  for  if  it  should  be 
of  any  other  Land,  then  it  ought  to  be  expressly  said  so,  or  else 
it  shall  not  be  intended  of  any  other  Land  not  mentioned  in  die 
Act,  especially  where  the  Sentence  is  good  and  perfect  in  meaning 
the  same  Laud  before  mentioned,  as  it  is  here.     For  the  first  Part 
of  the  Purview  contains  only  the  Persons  named  in  the  Lettera-pa- 
tent  of  the  Lands  spoken  of  in  the  said  first  Branch.      Anil  if 
they  that  are  named  in  the  Letters-patent  have  granted  over  the 
Reversions,  these  second  Grantees  are  not  contained  in  the  fifitt 
!Part  of  the  Purview,  and  therefore  this  last  Part  of  (he  Purview 
was  inserted,  in  wlucb  Case  the  Grantees  or  Assignees  of  the  Pa- 
tentees are  contaiaed.     And  so  the  first  Part  contains  those  nanied 
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Grantees,  and  the  Grantees  of  those  Grantees,  bnt  the  whole  H 
intended  of  the  Lands  before  specilied,  viz.  c^  the  Lands  which ' 
belonged  to  religious  Houses,  and  after  the  said  4thI>ajof  Fe^ 
bruary,  came  to  tbe  Hands  of  the  s?id  Kingi  or  which  belonged  to 
some  other,  and  sfteru  ards  camst  to  the  King's  Hands.    And  the ' 
Sentence  so  taken  agrees  with  the  Preamble,  and  as  a  farther 
Proof  hereof  the  Conclusion  of  the  Purview  maj  be  considered,^ 
which  ordains  that  the  Grantees  of  Reversions  shall  enter  for  Condi* 
tions  broken,  as  the  Lessors  might,  in  like  Manner  and  Form,  as 
if  the  Heversion  of  such  Tenements  had  not  come  to  the  Hands  of 
the  said  King^  or  a$  the  said  Kim,  his  Heirs  or  Successors,  might 
have  had  or  enjoyed  in  certain  Cases,  by  virtue  of  an  Act  made 
at  the  Jirst  Session  of  this  Parliament,  if  no  sucn  Letters-patent 
*  had  been  made  by  his  Highness.     Which  Words  (if  there  had      f  ♦175  ] 
been  any  great  Doubt  in  tbe  Construction  of  the  Sense  of  the  said 
former   Woids)   would   have   cleared  up  tbe  same.     For  if  the 
Grantees  shall  enter  for  Conditions  brokeil,  as  the  Lessors  might| 
in  like  Manner  as  if  the  Reversion  had  not  come  to  the  Hands  or 
tbe  King,  and  no  otherwise,  from  thence  it  follows  that  the  Makers 
of  tbe   Act  intended  such   Lands  as  once  came  to  the   King's 
Hands,  and  no  oiher,  for  the  said  Words  are  Part  of  the  Sentence^ 
and  the  whole  Sentence  is  protracted  and  continued  uiito  them,' 
and  tliey  are  added  as  the  Conclusion  of  both  the  Parts  of  the 
Sentence,  aitd  make  all  tlie  rest  of  the  Sentence  to  be  clearly  taken 
as  It  is  sheun  before.     *  And  hereupon  the  Case  in4H.  7.  was  *t.  4BL7.  |0, 
alJedged,  where  a   Man  was  attainted  by  Parliament  of  High  pi.  <^  rits.  Bar. 
Treason,  and  the  King  granted  his  Lands  to  another,  and  this  At-*  ^^\ ^J^iTwl^ 
tainder  was  afterwards  repealed  by  Parliament,  and  the  Person  tioo ^.TrtMrnts 
attaipted  was  restored,  and  the  Words  of  the  Act  were,  that  the  ^0.  Lase  s/T 
Attainder  should  be  void  as  if  no  Act  had  been  made,  and  aftek^ 
wards  the  Patentee  brought  an  Action  of  Trespass  against  him 
that  was  restored  for  Trespass  done  upon  the  liaiid  before  tiie  Re-> 
atitution,  and  by  the  better  Opinion  the  Action  does  not  lie,  for' 
the  iirst  ^^i  was  repealed  as  if  it  had  not  been  made,  and  if  tiie 
Act  bad  not  been  made  the  Party  had  not  been  a  Trespassor^  and* 
therefore  the  (as  if)  there  bemg  the  Conclusion  of  the  Act  de- 
clares ihe  Manner  of  the  Repeal,  and  die  manifest  Intent  of  the 
Makers  of  the  Act.     So  in  our  Case  the  Words  (in  like  Manner 
and  Form)  being  the  Conclusion  of  the  Act,  declare  fully  how  he 
shall  enter,  and  manifestly  shew  the  Intent  of  the  Makers  of  the 
Act  to  be,  to  provide  for  such  Reversions  as  came  to  the  Hands 
of  King  Henry  8.     And  as  to  the  last  Branch  of  the  Act,  it  was 
said,  perhaps  it  will  be  said  that  it  is  a  general  Branch,  and  pro- 
vides, that  all  Farmers  and  Lessees  of  Lands  whatsoever  shall 
bave  their  Advantage  and  Remedy  for  any  Covenant  broken,  or 
other  Agreement  expressed  in  the  Indenture  of  Lease  against  the 
Grantees    of   Reversions  whatever,    as   diey  might  against  the 
Lessors,  in  which  Case  perhaps  it  will  be  said  that  the  Makers  of 
tbe  Act  would  not  have  been  so  unreasonable  as  to  give  Isasseei 
their  Remedy  for  the  Covenants  and  Agreements  of  the  Lessors 
to  be  performed  by  them  in  the  Reversion,  if  they  had  not  in- 
tended that  they,  in  the  Reversion,  should  have  their  Remedy  and 
Advanti^  agauiat  the  Lessees  for  CoEditioat  brokeii|  for  to  give 
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Remedy  to  the  Lessees  against  the  Grantees  of  the  Reversion, 
apd  not  to  the  Grantees  of  the  Reversion  against  the  Leasees, 
^ould  be  great  Injustice,  ^hich  is  not  to  be  presumed  in  a  Par- 
liament: To  thisi  Sir,  it  may  be  answered,  that  none  ought  to 
mesume  any  such  Thing,  and  therefore  we  ought  to  intend  the 
,  Kemedy  as  large  for  the  Grantees  of  the  Reversion  against  the 

Lessees,  as  for  the  Lessees  against  the  Grantees.     But  in  taking 
it  so,  y^e  ought  not  to  construe  the  last  Clause  to  extend  to  all 
Lessees  against  all  Grantees  of.  Reversions,  but  only  against  those 
Grantees  who  came  in  by  the  King,  and  against  their  Grantees 
and  Assignees,  for  the  Remedy  is  given  against  those   Persons 
fipho  have  or  shall  have  any  Gift  or  Grant  of  the  King,  or  of  any 
other  Person  or  Persons  of  any  Reversions  of  the  same  iMnds. 
And  the  Lands  recited  in  the  Clause  are  general,  viz.  all  Farmers 
of  Lordships  and  Manors^  8^c,  and  therefore  it  shall  be  intended  of 
auch  Lands  whereof  Mention  is  made  in  the  rest  of  the  Statute 
before,  and  these  Words  in  the  said  Clause,  viz.  (of  any  other 
Person  or  Persons)  may  well  be  taken  as  before,  viz.  those  \kho 
i^me  under  the   letters-patent,   and  not  named  in  the  Letters- 
patent.     And  so  every  Part  of  the  Statute  stands  together,  and 
this  last  Clause  aids  them  whom  the  first  Part  of  the  Act  punishes, 
and  therein  it  is  agreeable  with  Reason.   Aud  so  the  Plaintiff  being 
the  Grantee  of  Pate  is  not  within  the  Purview  of  the  Act,  and 
consequently  bis   Entry  upon  the  Defendant  for  the  Condition 
broken  is  not  lawful, 
JPlmlrs  fbrihe         On  the  contl^ry  it  was  argued  by  the  said  Serjeants,  who  were 
PlpintiA  of  Counsel  for  the  Plaintiff,  and  also  by  all  the  Justices.     And 

they  said,  that  although  a  great  Part  of  the  Lands  in  this  Kingdom 
within  the  Time  Umited,  came  into  the  King*8  Hands,  and  a  great 
Part  thereof  was  granted  over,  and  it  was  very  likely  that  the  same 
vrould  be  afterwards  granted  over  to  the  King's  Subjects,  yet  the 
Impediment  which  hindered  their  Entry  was  in  the  Law  in  suffer- 
ing the  Miscbieff     And  although  the  Mischief  was  greater  where 
a  greater  Quantity  of  Land  came,  yet  ^it  was  a  Mischief  before, 
and  the  Mischief  was  but  one,  although  many  happened  in  it. 
For  although  a  Mischief  is  greater  by  the  Multitude  of  Things 
that  happen  under  that  Mischief,  or  by  the  Multitude  of  People 
that  are  affected  by  it,  yet  it  is  a  Mischief  in  each  of  the  Things 
divided  by  itself  from  the  other,  and  to  each  Person  distinct  from 
the  other;  and  it  is  the  Part  of  them  that  took  it  in  Hand  to 
reform  the  Mischief,  and  to  reform  it  in  every  Part,  and  utterly 
tp  extirpate  and  root  it  out,  so  that  neither  many,  nor  any  In- 
dividual should  be  grieved  by  it.     And  accordingly  the  Parliament 
^M.  4M.  1.  Bro.  have  done  here,  ^for  they  intended  to  deliver  all  other  Grantees 
£Btry4rongeable,   of  Reversions  of  Lands  from  this  Mischief,  as  well  as  the  Grantees 
l^'^Gd  Litt      ^^  '"^'^  Reversions  as  came  to  the  King*s  Hands.     And  t(f  this 
fiStu     '       *     Purpose  they  have  ordered  their  Words,  which  (although  they  are 

obscure)  yet  they  tend  most  plainly  to  illustrate  this  Point.  And 
therefore  in  the  Beginning  the  Act  recites,  whereas  before  this 
Time  divers,  as  well  temporal  as  ecclesiastical  and  religious  Per* 
sons  have  made  sundry  Leases,  S;c.  Which  Word  C^ewiporflO  im- 
plies that  they  did  not  take  the  Mischief  to  be  only  in  KeversioBS 
of  Lands  of  religious  Houses,  (for  such  are  included  in  eccla* 
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ical  Persons)  but  they  took  the  Mischief  also  to  be  in  Leases 
e  by  temporal  Persons  whatever,  who  are  thg  others  whom  the 
nsei  for  the    Defendant  here  considered  in  the  Preaifible. 

in  the  same  Light  the  Preamble  goes  on,  and  after  reciting 
Mischief  in  that  Strangers  to  Conditions  should  not  take  Ad- 
age of  them  by  *  the  Common  Law^  says  further,  bv  reason  r  *  176  1 
eof'  as  well  all  Grantees  of  Reversions,  as  also  all  Grantees 
Patentees  of  the  King  of  sundry  Manors,  Lordships,  &e.  late 
iging  to  Monasteries,  and  other  relimfus  Houses  come  to  the 
as  ^'  the  Kin^  after  the  4th  Day  o/ rebruary,  &e.  have  been 
idea  of  their  Entry  against  the  Lessees,  Sec.  Which  Words> 
mtees  of  Reversions)  are  general  and  absolute,  and  not  referred 
ianors  and  Lands  after  mentioned;  but  Grantees  and  Pa* 
)es  of  the  Kmg  are  referred  to  Manors  and  Lands  after  meri' 
;d,  and  the  other  Word^,  viz.  ail  Grantees  of  Reversions  are 
en  absolutely,  and  contain  those  that  are  speci6ed  in  the  Ar- 
ent  for  the  Defendant,  as  also  all  others,  for  they  contain  all 
itees  of  Reversions  of  all  other  Lands  not  named  in  the  Act.  ' 

so  this  Word  (all)  is  a  general  Word,  than  which  tliere  is 
:  more  large  and  extensive,  and  it  is  not  restrained  by  relation 
e  Sentence  after.  And  where  the  Words  are  further,  be  it 
fore  enacted,  this  Word  (therefore)  has  Relation  to  the  Causes 
re  written,  and  that  is,  to  the  Mischief  which  restrained  all 
Itees  of  Reversions,  as  well  as  Grantees  and  Patentees  of  the 
;  and  their  Assignees.     And  then  as  to  the  Purview,  the  last 

of  the  Sentence  coming  under  the  (as  also)  that  is  to  say^ 
ther  Persons  being  Grantees  or  Assignees  to  or  by  our  Sove^ 
I  Lord  the  King,  or  to  or  by  any  other  Person  or  Persons  than 
Ung^s  Highness,  contains  generally  all  Grantees  of  Reversions 
I  L^nds.  For  when  it  says  all  other  Persons  being  Grantees 
ssignees,  there  is  no  Word  more  large  or  general  than  (all) 
press  the  Generality.  And  as  to  the  Conclusion  of  the  Sen- 
j,  v\z,  in  like  Manner  and  Form,  &c.  these  are  not  Words  of 
3ssity,  for  the  Sentence  is  full  and  perfect  before  them,  and 
are  but  Words  of  Abundance  affirmatively  put  without  any 
:t.  And  if  they  were  of  Eifect,  yet  may  they  well  be  referred 
rantees  or  Patentees  of  the  King  only  ;  for  since  it  gives  the 
^At  of  Re*entry  as  well  to  all  Grantees  of  Reversions  as  to 
ntees  of  the  King,  in  like  Manner  and  Form  as  if  the  Re* 
jn  of  such  Lands  had  not  come  to  the  Hands  of  the  King, 
VorQs(in  like  Manner  and  Form)  cannot  be  referred  to  all, 
o  Parcel,  that  is,  to  such  Parcel  with  which  it  agrees,  viz.  to 
itees  of  Reversions  of  Lands  which  are  come  to  the  King's 
Is,  and  so  the  Conclusion,  and  the  Premisses  of  the  Act, 
.  together  without  Contradiction.  And  that  the  rest  of  the 
before  is  general  to  all  Grantees  of  Reversions,  it  is  strongly 
^d  by  the  last  Branch  which  gives  to  all  Farmers  and  Lessees 
yrdships,  Manors,  &c.  their  Remedy  against  all  Persons  who 
any  Gift  or  Grant  of  the  King^  or  of  any  other  Person  or 
ons  of  the  Reversion  of  the  same  Manors,  Lands,  Sfc^  Which 
ch  may  not  be  expounded  to  be  particular,  for  it  gives  Re- 

to  all  Farmers  of  Lordships,  Manors,  8^c.  against  tfiose  who 

any  Grant  of  the  Reversion  of  tbeni|  and  does  not  speak 

of 


n« 


CMf. 


5  Point. 
Urbether  tbe  Pa- 
tentee of  a  Re- 
venion  of  King 
Eiward6*  may 
enter  for  a  Con* 
dition  broken  by 
the  Sutiiteof 
3S  B»  8«  ci^  34* 
tinder  the  Words 

King. 

For  the  Defend* 
•lit. 

»SeeCo.  Litt 
9  b.  2  Inst  742. 

3  Inst  6. 86. 

4  Inst.  d5f . 
Jenk.  19i.  pi.  50. 
109.  pK  41.  kS4. 
pt84.271.pl.  89. 
VeW.  15. 1  Finch 
56.  Vin.  Abr.  tit 
Prerogative^Z.d. 

-«  Par  Musi, 


»Po8t458#    Pet 
89Mnien,  Ch.  B. 


t*177] 


Mich.  Term.  8  and  4  Philip  and  Mary,  in  C.  B. 

of  any  paiticdar  Lands,  fiat  when  the  Act  giv€8  die  Remedy  Ux 
all  Farmers  of  Lands,  that  is  to  be  understood  of  all  LhmIs 
whatsoever,  and  may  not  be  applied  to  any  parUcular  ones.  And 
forasmuch  as  Remeciy  is  given  to  all  Lessees  of  all  Lands  against  dw 
Grantees  of  the  Heversion,  thereby  it  is  to  be  collected  that  the 
Legishiture  intended  to  give  Kemedy  to  all  that  are  in  the  Be- 
version  against  the  Lessees,  for  else  there  would  not  be  any  Equity 
or  Reason  in  the  Act  And  so  this  Branch  explains  the  rtst  of 
the  Act,  and  it  is  as  ireasonable  to  take  the  last  Part  of  the  Act 
to  explain  the  liist,  as  the  first  Part  to  explain  the  last.  And 
therefore  the  Plaintiff  being  the  Grantee  of  the  Reversion  of  Pole 
shall  take  Benefit  of  the  Act,  and  may  enter  upon  the  Defendant 
for  the  Condition  broken.  To  which  the  whole  Court  agreed,  and 
it  w^  afterwards  ruled  accordingly,  as  hereafter  appears  by  the. 
Judgment 

'Hie  fifth  Pomt  also  arose  upon  this  Statute ;  and  it  was  whether 
or  no  the  Plaintiff,  being  the  Grantee  of  King  Edward  6.  of  the 
Reversion  of  the  Meadow  which  belonged  to  the  Monastery^  migh^ 
by  the  said  Statute,  enter  into  the  Meadow  for  the  Condition 
broken,  as  well  ^B  he  might  if  he  had  been  the  Grantee  of  King 
Henry  8.  And  it  was  said  by  those  who  argued  for  the  Defendant 
that  he  might  not  For  in  the  Preamble^and  in  the  Purview,  and 
in  the  End  of  the  Act,  Mention  is  made  only  of  the  Patentees  of 
the  then  King,  which  was  King  Henry  8.  and  no  Mention  is  made 
of  his  Heirs  or  Successors,  and  therefore  the  Act  shall  not  here 
extend  to  the  Patentees  of  his  Heirs  or  Successors.  *  And  yet  it 
was  said,  when  9  "Gibing  is  spoken  by  tlie  King,  or  names  the 
King,  in  many  Cases  it  sliall  contain  his  Heirs  or  Successors.  As 
the  Statute  de  religiom^  which  prohibits  Mortmain,  says,  that  if  the 
Lords  immediate  do  not  enter  within  the  Time  limited,  we  wilt 
immediately  take  such  Lands  and  Tenements  into  our  Hands,  and 
thereof  infeoff  otiiers.  So  the  Statute  of  Magna  Charia,  cap,  1 7, 
says,  No  Sheriff',  &c.  nor  any  other  our  iiailiffs  shall  hold  Pleas  of 
our  Crown,  And  the  Statute  de  Prerogativa  Regis,  which  in  some 
Points  is  a  Statute,  and  in  some  not,  .says,  the  iMrd  the  King  shall 
have,  6(c.  And  so  tlie  Statute  of  Magna  Charia,  cap,  1 1.  %ihicfa 
aays.  Common  Pleas  shall  not  follow  our  Court,  &r.  and  such  other 
Statutes,  whereof  there  are  an  infinite  Number  that  speak  of  the 
King  only,  have  been  expounded  to  extend  to  his  Heirs  and  Sue* 
cessors,  to  give  them  Benefit  or  to  bind  them.  And  the  Reason  is 
because  the  King  is  a  Body  politic,  ^and  when  an  Act  says,  the 
King,  or  says,  ne,  it  is  always  spoken  in  tlie  Person  of  him  as 
King,  and  in  his  Dignity  Koyal,  and  therefore  it  includes  all  those 
who  enjoy  his  Function.  But  in  our  Case  here  the  Act  first  names 
the  King  in  the  Preamble  with  a  special  Mark  of  Distinction 
adapted  to  himself,  for,  it  says,  as  also  all  Grantees  and  Fir- 
ttntees  of  the  King  our  Sovereign  Lord^  of  sundry  Manors, 
&c.  late  belonging  to  Monasteries^  &c.  come  to  the  Hands  of 
the  Kind's  Majesty  after  the  4th  Day  of  February,  t/i  the  91tk 
Year  oj  his  Reign;  where  this  Addition  of  the  Monasteries 
coming  to  his  Hands  is  as  strong  and  lively  a  Demonstration  of 
King  Henry  8.  as  if  a  Man  was  to  point  him  out  with  his 
*  f  aiger.    And  then  in  the  Purview  afterwards^  wh^  it  speaks  of 
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the  Patentees  of  the  King»  it  says  in  every  Place,,  our  said  Sove^ 
reign  Lord^   and  concludes  in  like  Manner  and  Form  as  if  the 
Reversion  of  such  Lands  had  not  come  to  the  Hands  of  our  said 
Sovereign  Lord^   which  Word   (said)  has  Relation  to  the  King 
beforementioned;  and  that  is,  the  King  to  whose  Hands  the  Mo- 
nasteries came  after  the  4th  Day  of  February^  in  the  27tb  Year 
of  his  Reign,  which  is  King  Henry  8.  only.     So  that  the  said 
Words,  added  to  the  King  mentioned  in  the  Act,  is  a  Demon- 
stration what  King  is  intended.     As  the  Statute  of  37  Henry  8* 
M^hich  gave  Power  to  the  King  to  make  Commissions  to  Persons 
by  him  to  be  appointed  to  enter  upon  Chauntries,  Colleges,  and 
such  like,  and  them  to  suppress  to  his  own  Use,  did  not  extend 
to  his  Heirs  or  Successors,  for  if  it  had  it  would  have  been  in  vain 
to  have  made  a  new  Act  in  the  1  Edw.  6.  for  the  Preamble  and 
the  rest  of  the  Words  in  the  Act  declare,  that  it  was  the  Intent 
of  the  Makers  of  the  Act  to  give  King  Henry  8.  alone  the  Power 
of  suppressing  them.     So  here  the  Words  of  the  Act  give  every 
one  good  Cause  to  say,  that  both  the  Words  and  Intent  of  the 
Act  of  32  II.  8.  extend  to  the  Patentees  of  King  Henry  8.  but 
not  to  the  Patentees  of  his  Successors.     Wherefore  the  Patentees 
of  King  Ednard  6.  cannot  be  contained  under  the  Patentees  of 
the  King  mentioned  in  the  Act.     And  perhaps  it  will  be  said,  that 
although  the  Patentees  of  King  Edward  6,  might  not  be  contained 
in  the  Words  aforesaid,  yet  King  Edward  may  be  contained  in 
the  other  Words,  viz,  in  the  Clause  coming  in  the  Purview  under 
the  (as  also)  concerning  other  Persons;  for  (perhaps  it  may  be 
sjiid   King  Edward  was  another  Person^   and  as  such  contained 
under  those  Words,  and  so  since  the  Meadow  in  our  Case  was 
belonging  to   a  Monastery,  the   Plaintiff  is  here  by  that  Aleans 
enabled  to  take  Benefit  of  the  Condition  by  Deed.     In  answer 
to  this  it  may  be  said,  that  King  Edward  6.  cannot  be  contained 
under  the  Words  (other  Persons)^  for  those  Words  contain  only 
a  Body  natural,  and  the  King,  as  King,  is  a  Body  politic,  which 
cannot  be  conta'med  under  the  Terra  of  a  Body  natural.    Also  in 
the  said  Clause  the  Words  are,  as  also  all  other  Persons  being 
Grantees  or  Assignees  to  or  by  our  said  Sovereign  Lord  the  King, 
or  to  or  by  any  other  Person  or  Persons  than  the  King's  Hign^ 
vesSf  8fc,  so  that  in  the  Clause  Of  other  Persons  the  King  is  ex* 
cepted.     And,  Sir,  this  Exception  extends  to  the  Heirs  and  Sue* 
cessors  of  the  King,   for  the  Heir  or  Successor  of  the  King  is 
King,  and  this  Term  (Highness)  may  weU  be  added  lo  him,  for 
Grace,  Majesty,  Highness,  aiul  such  like  Terms,  may  be  well 
applied  to  the  Predecessor,  or  to  the  Heir  or  Succesiior  of  the 
King,  and  in  speaking  now  they  may  properly  enough  be  a|>plied 
to  him  who  shall  be  Successor 4  wherefore  the  Heir  or  Successor 
iSiall  be  excepted.     But  if  the  Act  had  ;said,  *'  others  than  lh» 
**  King's  Highness  aforesaid,''  then  the  said  King  Henry  8.  only 
bad  been  excepted,  but  as  it  is  it  is  general,  and  may  extend  la 
die  Heir,  and  so  out  of  the  general  Words  (other  Persons)  King 
Edward  6.  was  excepted.     And   therefore  his  Patentee,  in  our 
Case,  is  not  within  the  Purview  of  the  Act,  and   consequently 
might  not  enter  into  the  Meadow  for  the  Condition  broken. 
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On  the  contrary  it  was  argued  by  the  said  Seneants  oo  die 
Part  of  the  Plaintiff^  and  also  by  Siaunford,  Saunden,  and 
Brown,  Justices,  *  that  the  Patentees  of  King  Edward  6.  are 
contained  within  the  Letter  of  the  Act,  and  that  in  the  first  Part 
of  the  Purview  coming  under  the  (as  well)  viz.  as  well  all  Pefsmu 
who  shall  have  any  Gift  or  Grant  of  our  said  Sovereign  hard^ 
by  his  Letters-patent f  of  any  Lordsnips,  S^c,  which  Words  (our 
said  Sovereign  Lord)  may  well  be  referred  to  the  Heir  oic  Suc- 
cessor of  the  King.  For  the  Heir  or  Successor  may  have  the 
Term  of  Sovereign  Lord,  and  may  be  called  our  Sovereign  Lord^ 
and  although  the  Word  (said)  is  referred  to  King  Henry  8.  yet  is  it 
referred  to  him  as  King.  ^  And  King  is  a  Name  of  Oontinuance,^ 
which  shall  always  endure  as  the  Head  and  Governor  of  the  People 
(as  the  Law  presumes)  as  long  as  the  People  continue,  quia  ubi 
von  est  gubernator,  ibi  dissipabitur  populus,  and  in  this  Name  the 
King  never  dies.  '  And  therefore  the  Death  of  him  who  is  the 
King  is  in  Law  called  the  Demise  of  the  King,  and  not  the  Death 
of  the  King,  because  thereby  he  demises  the  Kingdom  to  aDOther, 
and  lets  another  enjoy  the  Function,  so  that  the  Dignity  always 
continues.  And  then  when  the  Act  gives  Remedy  to  the  Pa- 
tentees of  our  said  Sovereign  L(#rd,  and  Henry  6.  is  mentioned 
before  to  be  the  King,  and  so  the  Relation  is  to  bin)  as  King,  he 
as  King  never  dies,  although  his  natural  Body  dies,  but  the  King, 
in  which  Name  it  has  Relation  to  him,  does  ever  continue,  and 
therefore  (and  the  rather  because  it  seems  to  be  the  Intent  of  the 
Legislature,  by  the  rest  of  the  Act,  to  have  the  Purview  con«^ 
tinue  always)  the  Word  (King)  shall  extend  to  King  Edward  6. 
And  the  Statute  of  Purveyors,  made  in  25  Ed.  3.  has  the  Style 
dms,  that  the  Parliament  was  summoned  in  the  Year  of  his  Reign 
o/ England  the  25.  a/i J  o/' France  the  12.  and  contains,  that  our 
said  Sovereign  Lord,  by  the  Assent,  &c.  hath -ordained  and  estab* 
lished  the  Inings  under-written ;  and  when  the  Treasons  are  there 
recited,  the  Act  says,  and  of  such  Treason  the  Forfeiture  of  the 
Escheat  belongs  to  our  Sovereign  Lord,  as  well  of  the  Lands  and 
Tenements  holden  of  others  as  of  himself;  and  although  the  Act, 
there,  and  in  divers  other  Places  says,  our  Sovereign  Lord,  and  the 
King  is  before  named  in  whose  Reign  it  was  of  England  the  25. 
and  of  France  the  12.  which  was  only  King  Edward  3.  yet  it 
extends  to  all  his  Heirs  and  Successors,  and  so  has  it  ever  been 
put  in  use.  From  whence  we  may  see  that  where  a  Thing  is  re-> 
ferred  to  a  particular  King,  by  the  Name  of  King,  in  that  Case 
it  may  extend  to  his  Heirs  or  Successors,  where  the  Intent  was 
that  the  Thing  should  always  continue.  And  so  here  the  Pa- 
tentees of  King  Edward  6.  shall  be  contained  under  the  said 
Words;  and  herein  the  said  three  Justices  agreed.  And  soniQ  held, 
that  if  King  Edward  6.  should  not  be  contained  in  the  Words 
supra,  he  should  be  contained  in  the  other  Words,  viz.  (to  or  by 
any  otlier  Person  or  Persons)  well  enough,  and  then  the  Excep* 
tion  in  the  Act  should  extend  to  Henry  8.  only.  And  Staunford^ 
Justice,  said,  that  if  he  was  not  within  the  W  ords,  he  ^ould  not 
be  within  the  Equity  of  it,  because  the  Condition  is  to  take 
away  another's  Entry,  which  shall  be  taken  strictly.  ^  As  the 
Statute  of  Pernors  of  Profits  by  which  it  was  enacted,  that  a 
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Recovery  in  Assize  against  the  Cestuy  que  me  should  be  good,  was 
not  extended  by  Equity  to  a  Writ  of  £ntry,  because  it  was  to  take 
away  the  Land  of  another,  viz.  the  Land  of  the  Feoffee.  But 
Saunders  was  against  him  in  this  Pbint,  because  the  Act  was  pro 
bono  publico. 

Brook,  Chief  Justice,  argued  that  the  Words  (the  Patentees  of  Bnakf  C.  J. 
our  said  Sovereign  Lord)  could  not  extend  to  the  Patentees  of 
other  Kings  than  Henry  8.  and  that  the  other  Clause  could  not 
contain  the  Patentees  of  Edward  6.  and  that  the  Patentees  of 
Edward  6.  were  out  of  the  Words  of  the  said  Statute.     But  he 
argued  that  the  Patentees  of  Edward  6.  should  be  taken  within 
tlie  Equity  of  the  said  Statute.     For,  he  said,    the  Statute  was 
made  to  remedy  the  Mischief  generally,  and  there  is  no  Reason 
to  say,  that  the  Patentees  of  King  Henry  8.  and  the  Grantees  of 
all  other  Persons  should  be  aided  by  this  Statute,  and  not  the  Pa- 
tentees of  the  Heirs  or  Successors  of  the  King,  for  it  is  to  be 
presumed  that  Henry  8.  would  permit  a  great  Part  of  the  Lands 
to  descend  to  his  Heirs  or  Successors,  who  might  be  supposed  to 
part  with  some  of  them  ;    and  therefore  there   is  no  Colour  of 
Reason  to  induce  one  to  believe  but  that  the  Makers  of  the  Act 
intended  to  aid  the  Patentees  of  the  Heirs  of  Henry  8.  as  well  as 
bis  own  Patentees,  and  to  make  the  Provision  general,  and  not  to 
suffer  a  Mischief  in  equal  Degree  to  remain  unremedied.     And 
therefore,   he  said,  we  may  frequently  see  that  where  an  Act  ia 
made  to  remedy  any  Mischief,  there,  in  order  to  aid  Things  in 
like  Degree,  one  Action  has  been  used  for  another,  one  Thing 
for  another,  one  Place  for  another,  and  one  Person  for  another, 
notwithstanding  that  in  some  Cases  the  Thing  is  penal.     ^  As  an  ^Bro.  General 
Action  of  Wast  is  given  by  the  Statute  of  Gloucester,  cxtp,  5.  Pll^'i ili'^, 
against  a  Termor  for  Years,  yet  by  Equity  of  that  Statute  a  Man  IroI.  Abr.  s^s/ 
shall  have  it  against  him  that  holds  but  for  half  a  Year,  notwith-  pi.  ii.  «  Rol.  K. 
standing  the  Statute  is  penal.     ^  So  the  Statute  of  Westminster  2.  ^'  m^x^'tc*^^' 
cap.  11.  gives  an  Action  against  the  Gaoler  that  lets  out  of  his  ts!%« Ifb/hoidi 
Prison  him  that  is  committed. to  his  Custody  for  Arrears  of  Ac-,  budfor 20 Weeks, 
count,  yet  if  one  is  committed  to  him  upon  Condemnation  in  ^^'  ^'  ^y  ^^ 
Debt,  and  he  lets  him  go  at  large,  the  Party  shall  have  an  Action  b  h!^5  Ed.  4. 
of  Debt  against  him,  notwithstanding  the  Act  is  penal.     ^  So  the  20  b.  Per  Choke. 
Statute  of  Westminster  2.  cap.  3.  gives  an  Action  of  cui  in  vita  ^'^^'T^'^^l^^J^ 
to  the  Wife  after  the  Coverture  dissolved  by  Death,  yet  if  the  c see  Ante 58. (<^) 
Coverture  is  dissolved  by  Divorce,  the  Wife  shall  have  a  cui  ante  and  the  Books 
divortium  by  the  Equity  of  the  Statute.      **  And  a  Formedon  is  J^^f"*  a^^^'sq  (oy 
given  against  the  Pernors  of  Profits  by  the  Statute  of  1  Hen.  7.  ,nd*tbe"irook8 
cap.  1 .  yet  to  execute  a  Remainder  in  Tail  a  Man  may  have  a  there  cited. 
scire  facias  out  of  a  Fine  against  the  Pernor  of  the  Profits  by 
the  Equity  of  the  said  Statute.     So  one  Thing  shall  be  taken  for 
another,  •  as  an  Elegit  medietatem  terra  sua  is  given  by  the  Sta-  « Bro.  Elegrit,  13. 
tute  of  Westminster  2.  cap.  18.  yet  by  an  £/€^gi^  he  shall  have  Exposition,  1 6. 
the   Moiety  of  a  Hent,  by  the  Equity  thereof.      So   one  Place 
shall  sometimes  be  taken  for  another,  ^as  the  Statute  of  Magna  rp.  12  H.  4.  ?o. 
Charta,  cap.  12.  gives  Power  to  Justices  of  Assize  t.0  adjourn  a.  b.  Fit/.  Ad- 
Assizes   before   them  in  itinere  suo,  or  for  Difficulty,  into  the  Jg"™^^^"^  ^ 
Common  Bench,  yet  it  is  adjured  ui  12  Hen.  4.  that   by  the 
Equity  of  the  said  Statute  they  may  adjourn  Assizes  before  them- 
selves 
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rH.  UH.  r. 
13.  b.  P«r  Tr«- 
Mot/.  et  18.  b.  Ttr 
Wood.   Kelw. 
101.  i>.    Hardr. 
Sll.  Cro.E.384* 
pi.  7.  8winb.S86. 
Godolpb.  Orpb. 
Le^;.  160. 
»Litt.  R.  157, 
4  Bsc.  Abr.  649* 
Ante  36.  (*)  and 
the  otiicr  Books 
there  cited. 
»SeeAntel«7.(«») 

and  the  Books 
there  cited. 
'  40  Ass.  pi.  3. 
Fits.  Coanterplea 
de  Vouch.  98. 
Bro.  43.  2  Inst. 
f43.  Vin.  Abr. 
tit.  Voncber, 
Q.  a.  fo.  105. 
'Bridgm.  23. 
Ante  13  (t)  and 
the  other  Books 
there  cited. 
»  l».  13  H.  8. 
IS.  b.  For  PoWirdy 
et  14  a.  Per  brud- 
mH,  T.  Jones,  6t. 
Sedconify  P. 
44  Ed.  .3.  It!, 
pi.  18.  Peromtm 
Jiuiieimioo.  Bro. 
Encumbent,  3. 
«  See  Kelw.  96. 
pl*6. 
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selves  at  Wegtmimter^  which  is  out  of  dieir  Circait.    So  is  it  with 
regard  to-PersonSy  Sas  an  Actioo  of  Trespass  de  bonii  oipori^tU  is 
given  to  Executors  by  the  Statute  of  4  Ed.  3.  cap.  7*  jet  an  Ad- 
aainistrator  shall  have  the  Writ  by  Equity  thereof.    ^  So  one  of 
the   Administrators,    coming    by  Distress,  shall    answer  by  the 
Equity  of  the  Statute  of  p  Ed.  3.  cap.  3.  which  gives  it  agaioflt 
Executors.    ^  So  the  Statute  of  Gloucester,  cap.  3.  ordains  thst 
the  Issue  of  the  Wife  shall   not  be  barred  by  the  Warranty  of 
the  Husband,  Tenant  by  the  Courtesy,  eicept  with  Assets,  yet  it 
is  extended  by  Equity  to  the  Issue  in  Tail.    ^  So  where  the  Sta- 
tute of  fVestminster  1.  cap.  39*  says,  that  it  shall  be  a  good  Conn* 
terplen  of  Voucher  to  say  that  his  Ancestor,  whose  Heir  he  is, 
was  the  Arst  that  abated,  by  tlie  Equity  of  the  Statute  it  is  takea 
a  good  Countcrplea  to  say  that  his  Predecessor  was  the  first  that 
abated.     '  So   Uie  Statute  de  dotiis  condUiouaiibus  ordains,  that 
thetfj  to  whom  the  Land  teas  given  under  such  Condition,  shall 
have  no  Porter  to  alien  the  Land  so  given,  but  tliat  it  shall  remain 
to  the  Issue  of  them  to  ztkom  it  was  given,  after  their  Death,  yet 
by  the  Equity  of  the  Statute  it  is  taken  that  the  Issue  of  the  Do« 
nees   are   restrained  from  aliening  the  Tenements  to  bar  their 
Issues,  as  well  as  the  Donees  to  ^hom  the  Lands  were  first  given. 
"  So  the  Statute  of  0.5  Ed,  3.  ordains,  that  the  Incumbent  shaljl 
answer  to  the  King's  Title ;  and  by  tlie  Equity  of  that  Statute  he 
shall  plead  against  all  other  Patrons.     I'o  conclude  tlien,  foras- 
much as  Statutes  heretofore  made  to  relieve  "  tlie  People  from 
IVouble,  and  to  take  away  Mischief  from  them,  have  been  en- 
larged by  Equity,  so  that  one  Action  has  been  extended  further, 
or  tiken   for  another,    one  Hung  for  another,  one  Place  for 
another,  and  one  Person  for  another,  why  then  should  not  our 
Act  here,  being  made  to  relieve  the  People  from  IVouble,  and 
to  remove  a  Mischief  that  was  suffered  at  the  common  Law,  be 
extended  by  Equity  ?    And  why  shall  not  the  Issue  of  the  King 
be  taken  within  the  Equity  of  this  Statute  which  speaks  of  his 
Fatlier,  as  well  as  the  Issue  of  the  Donee  in  Tail  is  taken  within 
the  Equity  of  the  Statute  de  donis  conditional ih as  which  speaks 
of  his  Father  ?  And  why  shall  not  all  Persons,  Patentees  of  the 
Son  of  the  King,  be  contained  within  the  Equity  of  this  Statute 
which  was  made  touching  the  Patentees  of  the  King,  and  their 
Termors,  as  well  as  all  Persons  are  contained  within  the  Equity 
of  the  said  Statute  of  25  Ed.  3.  made  touching  the  King  and 
his  Incumbents  i  Certainly,  (he  said)  I  know  no  Reason  to  the 
contrary,  for  there  is  as  great  Cause  for  them  to  be  taken  within 
the  Equity  of  the  said  Statute,  as  there  aie  in  the   other  Ca.ses. 
For  which  Reason  it  seems  to  me  that  Hill,  the  Patentee  of  Kii^ 
Mduard  6.  may  have  Benefit  of  this  Statute.    And  he  held  thai 
be  should  be  aided  by  the  Equity,  and  not  by  the  Words,  and  the 
odier  three  Justices  held  that  he  should  be  aided  by  the  Words 
of  the  Act.     So  that  all  of  them  agreed  in  this,  that  the  Plaintiff 
was  within  the  Remedy  of  the  Statute. 

*  And  afterwards  because  the  Plea  in  Bar  as  to  the  Trespass  in 
the  Messuage  and  Land  was  good,  and  the  Replication  of  the 
Plaintiff  as  to  it  was  good,  and  gave  the  Plaintiff  good  Cause  to 
avoid  the  litase  made  of  the  Mossuage  and  Land,  and  was  a  suf- 
ficient 
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fitient  Title  to  the  Plaintiff  for  the  Causes  shewn^  and  the  De* 
fendant  demurred  without  Cause^  it  was  awarded  that  the  Plaintiff^ 
as  to  the  Trespass  in  the  Messuage  and  Land^  should  recover  his 
l>araages.  And  as  to  the  Trespass  in  the  Meadow^  forasmuch  as 
the  Plea  in  Bar  as  to  it  was  good,  and  the  Replication  was  sufli* 
eient  to  avoid  the  Lease  thereof  for  the  Cause  shewn,  and  the  Re- 
joinder was  a  sufficient  Rejoinder  to  the  Replication,  and  contain- 
ltd  a  direct  Traverse  to  the  Matter  of  the  Replication,  viz.  to  the 
Plaintiff's  being  upon  the  Land,  and  to  the  Demand  of  the  Rent 
dledged  by  the  Replication,  as  is  before  recited  in  the  Argument, 
and  forasmuch  as  the  Plaintiff  by  his  Surrejoinder  demurred  in 
Law  where  he  oiraht  not  to  have  done  so,  because  the  Traverse 
was  sufficient,  but  he  ought  to  have  joined  Issue,  for  that  his  Re* 
plication  was  traversed,  as  is  shewn  before  in  the  Argument,  and 
by  that  Demurrer  he  refused  the  Issue  which  was  receivable,  for 
this  Reason  it  was  awarded  that  the  Plaintiff,  as  to  the  Trespass 
M  the  Meadow,  should  be  barred,  which  Judgment  was  a$ 
follows : 

At  which  Day  here  came  as  well  the  aforesaid  William  Hill,  as  Tlitrest  af  tte 
^  aforesaid  John  Grange,  by  their  Attomies  aforesaid,  and  there-  Kectf4« 
upon  as  well  the  aforesaid  Plea  of  the  aforesaid  Ifilliam  above, 
by  replying  pleaded  to  the  Trespass  aforesaid  done,  in  the  afore* 
said  Messuage,  and  100  Acren  of  Land,  with  the  Appurtenances^ 
as  the  aforesaid  Plea  of  the  aforesaid  John  above,  by  rejoining 
pleaded  to  the  Trespass  aforesaid  done,  in  the  aforesaid  100  Acres 
of  Meadow,  with  the  Appurtenances,  being  seen,  heard,  and 
by  the  Justices  here  more  fully  understood,  it  seems  to  the  same 
Justices  here,  that  the  aforesaid  Plea  of  the  aforesaid  fViUiam, 
in  Manner  and  Form  aforesaid  above,  by  replying  pleaded  to  the 
Trespass  aforesaid  done,  in  the  aforesaid  Messuage,  and  100  Acres 
of  Land,  with  the  Appurtenances,  is  sufficient  in  Law  for  the 
said  William  to  have  and  maintain  his  Action  aforesaid  tliereof 
against  the  aforesaid  John;  wherefore  it  is  considered  that  the  JadgmeaC* 
same  William  do  recover  against  the  aforesaid  John  his  Damages 
by  reason  of  the  Trespass  uforesaid  done,  in  the  aforesaid  Mes- 
suage, and  100  Acres  of  Land,  with  the  Appurtenances,  besides 
liis  Costs  and  Expeiices  by  him  about  his  Suit  in  this  behalf  laid 
out,  to  the  Value  of  100^.  and  for  the  said  Costs  and  Expences 
to  the  Value  of  five  Marks,  with  die  Assent  of  the  said  William 
by  the  Court  here  to  be  taxed :  And  that  the  aforesaid  John  be 
taken,  ^c.  And  also  it  seems  to  the  same  Justices  here,  that  the 
aforesaid  Plea  of  the  aforesaid  JoAit,  in  Manner  and  Form  afore- 
said above,  by  r^oining  pleaded  to  the  Trespass  aforesaid  done, 
in  the  aforesaid  100  Acres  of  Meadow,  with  the  Appurtenances, 
is  sufficient  in  Law  to  preclude  the  said  William  from  having  his 
Action  aforesaid  thereof  against  the  aforesaid  JoAii ;  wherefore 
it  is  considered  that  the  aforesaid  WilUamj  as  to  the  aforesaid  Tres- 
pass done,  in  the  aforesaid  100  Acres  of  Meadow,  with  the  Appur- 
tenances, take  nothing  by  his  Writ  aforesaid  thereof,  but  that  he  be 
in  Mercy  for  his  false  Claim  therein,  and  that  the  nforesaid  John 
go  thereupon  without  Day,  ^c. 
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If  vim  Sour  by  tfae        So  note  (Reader)  that  each  of  the  Jive  Points  is  warranted  bjf 
Reporter.  the  said  Judgment  ;for  if  the  Bar  had  been  insufficient  to  convey 

the  Land  to  the  Defendant  by  the  Lease  made  by  Pate^  then  the  De- 
murrer  being  upon  the  Replication  made  to  tne  Bar,  as  it  is  here, 
the  Judgment  thereupon  ought  to  be  that  the  Parties  should  repkad 
t  M.  7  H.  7. 4.      as  to  the  Land,    f  For  if  the  Bar  is  naught ,  and  a  Replication 
Fit&  Re^eader,   ^  wiflrfc  to  it,  and  a  Demurrer  is  ttpon  the  Replication,  the  Judg- 
ment ought  to  be  that  they  shall  replead.     But  the  Judgment  here 
being  tMt  the  Plaintiff  shall  recover,  proves  the  Bar  good,  and  the 
Replication  also.    And  if  the  Replication  is  proved  by  the  Judg- 
ment  to  be  good,  ergo  the  Judgment  proves  that  Hill  snail  have  tne 
Rent  due  at  Micfaaelmasybr^Ae  Messuage  and  Land,  and  also  that 
he  shall  enter  for  t/te  Conditioti  broken.    And  the  other  Judgment, 
▼iz.  as  to  the  Meadow,  proves  the  Replication  good  for  the  same, 
and  proves  that  Hill,  being  the  Patentee  of  King  Edward  6.  may 
enter  into  it  for  the  Condition  broken,  for  if  he  might  not,  from 
thence  it  wouldfollow  that  the  Replication  was  insufficieftt  as  to  the 
Meadow.    And  if  the  Replication  had  been  insufficient  as  to  the 
Meadow,  seeing  that  the  Demurrer  as  to  it  is  upon  the  Rejoinder, 
•  Heath*!  Max.     the  Judgment  ought  to  hare  been  that  the  Parties  should  *  replead, 
%75^dubUaiurtfoT  causft  qua  supra.     But  forasmuch  as  the  Judgment  is,  that  the 
i^lU^tSj*"^  P/fltw/iJ«Afl//*e  barred,  from  thence  itfoUows  that  the  RepUca- 
doubted  whether   tion  as  to  the  Meadow  is  taken  by  the  Judgment  to  be  gooa,  and 
jndgmcDt  shall  '  the  Rejoinder  also.    And  if  the  Rejoinder  is  good,  from  thence  it 
"^'iMt  lum^t  /?''<«»»  that  the  Plaintifs  being  upon  the  Land  at  the  Time  men- 
B^ads  the  first  ill  tioned  by  him,  and  his  Demand  is  stMcitntly  denied,  and  that  the 
Plea»  for  b^  the    last  Instant  of  the  tenth  Day  is  sufficient  for  the  Lessee  to  be  upon 
S!^  U  not  Re?    /Ae  Land  to  tender  the  Rent,  although  he  was  not  there  from  the 
pleader  after  De-  rising  until  the  setting^  the  Sun.     therefore  the  Judgment  war* 
vnnrer.  rants  each  of  the  five  roints  to  be  as  it  is  before  reported. 

[  ^180  ]       *Jn  ^^^  Month  of  August,  in  the  third  and  fourth  Years  of  the 

Reign  of  King  Philip  and  Queen  Mary,  Gawdy  and  Richard 
Catnne,  Serjeants,  both  of  the  County  of  Norfolk,  died,  upon 
whom  this  Epitaph  was  made. 

Munere  Gaudao  Junctus,  virtute,  labore, 
Temporibus,  patna,  fortuna,  inoribus,  annis^ 
Funere  conjunctus,  terras  Catilina  reliquit. 
Felices  ambo,  pariter  quos  vita  beatos 
Fecerat,  et  simili  pariter  mors  funere  mersit. 
Corpore  major  eras,  Gaudae,  minusque  timebas^ 
Caetera  cum  socio  socius  Catilina  teiiebat. 
Orbis  suis  lugit  Norfolcia  moesta  Patronis, 
Ft  dolet  amissas  geminato  vulnere  vires. 
Hos  Maria  regni  florentes  viderit  annus 
Tertius,  Augustus  conjunxit  funere  mensis. 
Vos,  quibus  est  juris  nostratis  propria  cura^ 
Vivitejustitiae  memores,  mortisque  futurae ; 
Gratia  Don  violet,  non  uUa  potentia,  leges, 
Ut  Catilina  J9cei,  sic  csetera  turbajacebit. 
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A  Report  of  a  Judgment  given  in  the  King's  Bench, 
in  the  Ttrm  of  St.  Hillary,  in  the  fourth  and  fifth 
Years  of  the  Reign  of  King  Philip  and  2.ueen 
Mary,  upon  a  Demurrer  in  Law  on  a  Declaration 
by  Bill  upon  the  Case  exhibited  by  Richard  Nor- 
W/Ood,  Plaintiffs  against  Thomas  Norwood  and 
Edward  Read,  Executors  of  the  Testament  of  . 
Thomas  Gray,  Defendants.  The  Record  is  to  be 
seen  amongst  the  Records  of  Easter  Term^  3  and  4s 
P.  &  M.  Rot.  188.  and  is  as  follows : 

T>  E  it  remembered,  that  on  Wednesday  next  after  fifteen  Days  of  DecUrati^iw 
-^  Easter,  this  same  Term,  before  the  Lord  the  King,  and  I^y 
the  Queen,  at  PVestmrnster,  came  Richard  Nons^ood,  by  Francis 
Sandbachf  his  Attorney,  and  produced  here  in  the  Court  of  the 
said  Lord  the  King  and  Lady  the  Queen  then  there,  his  certain 
Bill  agamst  Thomas  Norwood  the  elder,  and  Ed^rard  Read,  Exe- 
cutors of  the  last  Will  and  Testament  of  Thonias  Gray,  in  the 
Custody  of  the  Marshal,  &;c»  of  a  Plea  of  Trespass  upon  the  Case ; 
and  there  are  Pledges  of  prosecuting,  viz-  John  Doe  and  Richard 
Roe,  which  said  Bill  follows  in  these  Words.  London,  to  wit, 
Richard  Norzvood  complains  of  Thomas  Nbrtvood  the  elder,  and 
Edward  Rtad,  Executors  of  the  last  Will  and  Testament  of 
Thomas  Gray,  in  the  Custody  of  the  Marshal  of  the  Marshalsea 
of  the  Lord  the  King  and  Lady  the  Queen,  before  die  said  King 
and  Queen  being,  for  this,  viz.  whereas  the  aforesaid  Richard  Nor^ 
wood,  in  the  Ljfe-time  of  the  aforesaid  Thomas  Gray,  vit,  the 
second  Day  of  April,  in  the  second  vc^iA  third  Years  of  the  Reign  of 
the  Lord  the  King  and  Lady  the  Queen  now,  at  London,  in  the 
Parish  of  St.  Sepulchre,  in  the  Ward  of  Faringdon  without,  at  the 
special  Instance  and  Request  of  the  aforesaid  Thomas  Gray,  had 
delivered  to  the  same  Thomas  Gray  to  the  proper  Use  and  Behoof 
of  him  the  said  Thomas  Gray,  forty  Shillings  of  lawful  Money  of 
England,  the  same  Thomas  Gray,  in  consideration  of  the  same 
forty  Shillings  to  him,  as  is  aforesaid,  paid,  then  and  there  to  the 
aforesaid  Ric/iard  Norwood,  faithfully  promised  and  assumed  upon 
himself  tliat  he,  the  same  Thomas  Gray,  his  Executors  or  Assigns, 
should  well  and  faithfully  deliver  to  the  aforesaid  Richard  Nor* 
wood,  at  Ramsgate,  in  the  Isle  of  Thanet,  in  the  County  of  Kent, 
sixty  Quarters  of  Wheat  of  full  Measure,  in  Manner  and  Form 
following,  viz.  on  tlie  Feast  of  St.  Andrew  the  Apostle  then  next 
following,  or  within  three  Weeks  next  following  after  the  same 
Feast,  twenty  and  five  Quarters  of  Wheat  of  full  Measure,  and  on 
the  Feast  of  Annunciation  of  the  blessed  Virgin  Mary  then  next 
following,  other  twenty-five  Quarters  of  Wheat  of  full  Measure, 
being  the  Residue  of  the  aforesaid  fifty  Quarters  of  Wheat,  for 
thirty  and  three  Pounds,  six  Shillings,  and  eight  Pence  of  law-  * 

f^il  Money  of  England,  to  be  paid  to  the  same  Thomas  Gray,  his 
Executors  or  Assigns,  by  the  aforesaid  Richard  Norziood,  iu  Man- 
ner 
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Her  and  Form  following,  viz.  sixteen  Pounds,  thirteen  Shillings,  and 
four  Pence  thereof,  to  be  paid  immediately  after  the  Deliverj  of  th^ 
aforesaid  twenty-five  Quarters  of  Wheat  to  be  delivered  on  tl|e  afor^« 
said  Feast  of  St.  Andrew  the  A  postle,  or  within  three  Weeks  next  fol- 
lowing after  the  same  Feast,  as  is  aforesaid,  and  other  sixteen  Pounds, 
^181  ]      *  thirteen  Shillings,  and  four  Pence,  being  the  Residue  thereof, 
to  be  paid  immediately  after  the  Delivery  of  the  aforesaid  twenty- 
five  Quarters  of  Wheat  to  be  delivered  on  the  aforesaid  Feas^  of 
the  Annunciation  of  the  blessed  Virgin  Mary,   as  is  aforesaid, 
nevertheless  the  aforesaid  Thomas  Gray^  who  after  the  aforesaid 
Feast  of  the  Annunciation  of  the  blessed  Virgin  Mary  next  after 
the  Assumption  aforesaid,  was  alive  at  the  Parish  of  St.  Peters  io 
the  Isle  of  Thanei,  m  the  said  County  of  Kent,  his  Promise  and 
Assumption  aforesaid  not  regarding,    but  the  aforesaid  Richard 
Norwood,  in  this  Behalf,  craftily  and  subtily  intending  to  deceive 
and  defraud,    the  same  fifty  Quarters  of  Wheat,   or  any  Pitt 
thereof,  to  the  aforesaid  Richard  Norwood  (although  the  sama 
Thomas  Gray  was   often  requested  thereunto    by  the  aforesaid 
Richard,  and  although  the  aforesaid  Richard,  at  the  several  Tiroes 
aforesaid  on  which  the  said  Wheat  should  have  been  delivered  in 
Form  aforesaid,  was  ready  at  Ramsgate  aforesaid  to  receive  the 
said  Wheat  so  (as  is  aforesaid)  severally  to  be  delivered,  and  to  pay 
to  the  same  Thomas  the  aforesaid  several  Sums  of  Money  which 
be  ought  to  pay  immediately  after  the  several  Receipts   of  the 
Wheat  aforesaid,  in  Form  aforesaid,)  hath  not  delivered,  but  the 
same  to  deliver  to  him  wholly  refused  in  his  Life-time  ;  and  also 
the  aforesaid  Thomas  Norwood  and  Edward  Read,  Executors  of 
the  Testament  of  the  same  Thomas  Gray,  (to  whose  Hands  the 
Money,  Goods,  and  Chatties  which   belonged  to  the  aforesaid 
Thomas  Gray  at  the  Time  of  his  Death,  sufficient  to  satisfy  as 
well  all  the  Debts  which  the  same  Thomas  Gray  owed  to  any  Per- 
son or  Persons  at  the  Time  of  his  Death,  as  to  satisfy  the  same 
Richard  for  the  true  Value  of  the  aforesaid  fifty  Quarters  of  Wheat, 
in  Manner  and  Form  aforesaid  to  be  delivered,  after  the  Death 
of  the  same  Thomas  Gray  came    and  were  in  their  Hands  at  the 
Time  of  obtaining  this  Hill,)  after  the  Death  of  the  said  Thomas 
Gray,  have  wholly  refused,  and  yet  do  refuse,  to  deliver  the  same 
to  the   said  Richard  Nortjpood;     by  reason  whereof   the   same 
Richard  Norwood  in  his  Credit  with  divers  Subjects  of  .the  saii 
I^ord  the  King  and  Lady  the  Queen  now,  and  *  specially  with 
Ralph  Manning  and  Christopher  Stransham,  to  whom  the  sama 
Richard  Norwood  had  sold  the  said  fifty  Quarters  of  Wheat,  and 
to  whom  the  same  Richard  Norwood,  relying  upon  the  faithfd 
Performance  of  the  Promise  and  Assumption  aforesaid,  had  pro- 
mised to  pay  and  content  the  same  fifty  Quarters  of  Wheat  at  a 
certain  Time  now  past,  is  greatly  hurt  and  damnified,  and  has 
Damage  to  the  Value  of  200  Marks,  and  therefore  he  brinjgs  the 
Suit,  S^c. 
Defendanu  de-         And  the  aforesaid  ITiomas  Norwood  and  Edward  Read,  by  JohM 
nar  to  the  De-      Goldwell,  their  Attorney,  come  and  defend  the  Force  and  Injury 
daratiou.  when,  ^c.  and  say  that  the  aforesaid  Richard  his  Action  aforesaid 

against  them  ought  not  to  have  or  maintain,  because  they  say  tL.!l 
the  Declaration  aforesaid  of  the  aforesaid  Richard  is  insufficient 
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In  1jbl%  to  ivliich  the  same  Thomas  ^ortcood  and  Edward  Head 
have  no  Necessity,  nor  lire  by  the  Law  of  the  Land  m  any\%  ise 
bound  to  answer.  Wherefore,  for  Want  of  a  sufficient  Declara- 
ti(»ii  in  this  Behalf,  they  pray  Judgment,  and  that  the  aforesaid 
Richard  may  be  precluded  from  having  his  Action  aforesaid 
)igaiiist  them  the  said  Thomas  Norwood  and  Edward  Read^  S^c. 

And  the  aforesaid  Richard  says,  that  his  Declaration  aforesaid  Joioder  in  De- 
is good  and  sufficient  in  Law  to  have  aiKl  maintain  his  Action  ^^"^''* 
aforesaid  agaiifst  the  said  Thomas  and  Edward,  which  said  Decla- 
rati(»n  the  same  Richard  is ^  ready  to  verify,  whereunto  the  said 
Thomas  and  Edward  do  not  answer,  tior  the  same  hitHefto  in  any- 
wise deny ;  wherefore  the  same  Richard  pi  ays  Judgment,  and  his 
Damages  aforesaid,  by  reason  of  the  Non-performance  of  the 
Assumption  and  Promise  aforesaid  to  be  adjudged  to  him,  ^c. 
And  because  tiie  Court  of  the  Lord  the  King  and  Lady  the 
Queen  here,  are  not  yet  advistd  of  giving  their  Judgment  of  and 
upon  the  Premisses,  Day  therefore  is  given  to  the  Parties  afore- 
said, before  the  Lord  the  King  and  Lady  the  Queen  at  fVestmin-  ContinminGe. 
ster,  until  Friday  next  after  the  Morrow  of  the  Holy  Trinity^  to 
hear  their  Judgment  of  and  upon  the  Premisses,  S^c.  because  the 
Court  of  the  Lord  the  King  and  Lady  the  Queen  here  thereof  not 
yet,  Sfc. 

The  Ptamtiff  declares  that  the  said  Testator,  in  Consideration  of    Tbe  CASE. 
40f .  to  him  paid  by  the  Plaintiff,  promised  and  assulned  to  deliver  c^®n^^*ilif„t 
to  the  Plaintiff  fifty  Quarters  of  Wheat  at  a  certain  Place,  and  aBBxecutofiipp* 
at  two  certain  Days,  for  £33.  6s^  Sd.  to  be  paid  him  by  the  a  simple  Coo- 
Plaintiff  by  equfd  Portions  immediately  after  the  Delivery,  that  is  Sw* s'^P^d* 
to  say,  at  each  of  the  Days  of  Delivery  jf  16.  'iSs,  Ad.    And  he  judged.  4  Co.  93. 
declares  further,  that  the  Testator  lived  until  after  the  last  Day ;  Skde^s  Case. 
and  that  although  the  Plaintiff  was  ready  at  the  Place  and  Days  ^^.;  olse*"^ 
to  receive  the  said  Wheat,  and  to  have  |Miid  his  Money  for  it,  yet  lo  Co.  77.  a. 
the  Testator  did  not  deliver  to  him  the  Wheat,  nor  any  Part  Oodb.  ir6.£€f 
thereof,  at  the  Days  and  Place,  ^c.  accordibg  to  the  said  A^ump-  CMu*J^7'ftifc€f 
tion:  and  also  that  the  Defendants  themselves,  (to  whose  Hands  t.  lUdb^^'dsMi. 
the  Moneys  Goods,  and  Chatties  which  belonged  to  the  Testa-  iRoU'R.966. 
tor  at  the  Time  of  his  Death,  sufficient  as  well  to  satisfy  all  i^j^f^'swfjjj. 
&e  Debts  which  he  owed  to  any  Person  whatever,  as  to  satisfy  ^cur.  i  Lev.  * 
the  Plahitiff  himself  for  the  said  Wheat  in  Manner  and  Form  ^i,  arifnaido, 
aforesaid  to  be  delivered,  came  and  were  in  their  Hands  at  the  ^Jf^y'^^Jl  ****** 
Time  of  exhibiting  the  Bill,)  after  the  Death  of  the  Testator,  have  Swiobl  398, 399, 
not  delivered  the  same  to  the  Plaintiff,  but  wholly  refuse  to  de-  400.  Godolph. 
Kver  them,  to  the   Damage  of  the  Plaintiff  200  Marks.    Add  P/J'V^t.'  Off^ 
upon  this  Declaration  the  Defendants  demur  in  Law.  of  Exec*.  i«i. 

Nela.  Lex.  Tes- 
ttok.  44, 45, 46.   Law  of  Testaments,  9tc.  559.    Sid  ctmUu  Ycfv.  20.  by  all  Oie  Jadgcf  of 
Eti^umd.    See  Sut.  29  Car.  «.  cap.  S.  ^  4. 

And  it  was  argued  in  Michaelmas  Term,  in  the  fourth  and  fifth 
Years  of  the  Reign  of  the  present  King  and  Queen,  by  Lovekss 
iand  Gerard  on  the  IHnt  of  the  Defendants,  and  by  Fosset  and 
Manreood  on  the  Part  of  the  Plaintiff,  (as  I  heard,  for  I  was  not 
present  at  ail.)  And  it  was  debated  whether  or  no  an  Action 
on  tbe  Case  lay  against  tbe  Executors  upon  such  an  Assumption 
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For  the  Defend-     of  the  Testator,  which  Assumption  (it  was  said  for  the  Defend- 
ants) was  no  other  than  a  simple  Contnict,  and  if  the  Executors 
should  be  charged  by  such  a  Contract,  by  the  same  Reason  they 
should  be  charged  by  every  Contract  ei^ecutory,  as  well  for  Debt 
•4  Co.  94.  a.        as  for  other  lliings.     For  every  Conti  act  executory  is  an  ^  Js- 
pl*^9i6^^'^*  stt/?jp5/V  in  itself,  and  it  would  be  inconvenient  to  charge  them 

as  well  by  Contracts  made  by  Parol  ///  pai$,  as  by  Specialties, 

t«for  of  the  former  tlicy  cannot  have  Knowledge.     And  further  it 

was  said,  that  there  are  divers  Precedents  in   this  Court,  which 

have  been  shewn  to  you  (my  Lords)  that  in  such  Actions  as  our*8  is 

here  brought  against  Executors,  the  Executors  have  pleaded  in 

Bar,    and   upon    the  Pleas    tried   for    the  Plaintiffs    they  have 

recovered,  yet  this  does  not  prove  the  Law  against  us  in  our 

» Fitz.  Executors,  Case,  we  having  demurred  in  Law,     '  For  tlie  Book  of  13  //.  6. 

Vk  a  'pl-r^H'      (f^y^^y  ihat  in  an  Action  of  Debt  brought  against  Executors  upon 

Tlieol.Dig.  lib.4.  a  Simple  Contract,  or  the  like,  whereni  the  iestator  might  nave 

cap. 9*$ 5.  «Keb.  waged  his  Law,  if  the  Executor  will  not  demur  at  tirst,  but  will 

98^99  too.  Poph,  P'^*^^  some  other  Plea  in  Bar,  which  is  found  against  him,  he 

^2,  cVo.  J.  47,  '  shall  not  take  Advantage  of  it  in  Arrest  of  Judgment,,  or  by  Writ 

2^*' YeW.  56-       of  Error ;  and  therein  the  Book  agrees  with  Keason,    for  when 

of^rw^'en^ir^     ^^  Executor  answers  to  the  Debt,  and  avoids  it  by  another  Plea, 

&c.  359.  Neb.      he  has  lost  the  favour  given  him  by  the  La\v,  which  would  not 

Lex.  Testam.  49.  force  him  to  answer  to  it  all,  because  it  presumes  that  he  could 

%'6^Pe^Fef^'    not  have  Knowledge  of  it,  being  only  a  Contract,  and  therefore 

el  Pophamy  J.         for  the  Ignorance  which  the  Law  presumes  in  Executors,  it  will 

But  Moor,  366,      not  compel  them  to  answer  to  the  Debt;  but  when  they  plead 

SlvTconSuyf     ^^^^^  Matter  in  discharge  of  it,    thereby  they  take  upon  them 

and  says  that  the    Knowledge  of  the  Contract,    and  go  about  to  discharge  it  by 

Matter  here  ur-     other  Matter  than  by  Ignorance,  and  therefore  by  taking  upoo 

to  beLl^^to*      ^^^  Knowledge  of  the  Contract,  they  have  lost  the  AdvauUige 

which  agrees  the    ^^hich  they  might  have  taken   in  respect  of  the  Presumption  in 

Jndjrment  in  Law  of  their  Ignorance  of  it.     And  so  the  Precedents  shewn  to 

nugk^n'iC^,      y^y  stand  well  with  the  said  Book,  and  do  not  make  against  ui, 

pi.  1?.' But*  the     for  we  have  demurred  in  Law,  by  which  we  don't  take  upon  us 

Law  is  now  set-     any  Knowledge  of  the  Contract,    but  pray  to  have  the  Benefit 

wlui*lie^r^-       ^vhich  the  Law  has  given  us  for  the  Presumption  of  Ignorance, 

raent  hero.  '^  or  for  some  other  Cause.     And  there  is  no  Case  ruled  touching  our 

••M.  ijH.  8,         Matter   but  one,   which  is  the  Case  in  **  IQ  H.  8.  where  one 

11.  pi.  3.   Bro.      brought  an   Action   upon    the  Case    against  Executors    upon  a 

€asc!"o6.*^  Exe-     Promise   made  by  the  Testator,    that  if  one  who  bought  some 

cutorj,  171.  Vin.  Goods  of  the  Plaintiff  did   not  pay  the  Plaintiff  for  them^   be, 

Abr.  tit.  Execu-     the  Testator,  would  pay  him  for  them  ;  and  it  was  adjudged  (as 

S("i  kcbf  585      *^  ^*  ^^^""^  reported)  that  llie  Plaintiff  should  recover  against  Ae 

1  Sid.  114.  where   Executors  upon  this  Action.     But  it  does  not  appear  there  whe- 

*^  ^^  »ai«J  t^at  this  ther  the  Defendants  demurred  in  Judgment  or  not,  for  peAaps 

Cedent  of  an  Ar!'  ^^^  pleaded  some  Matter  in  Bar  to  it  after  they  had  beard  the 

tion  on  the  Case     Opinion  of  some  of  the  Judges,  and  if  they  did  so,  and  it  was 

againstExecuiors  tried  against  them,  then  is  the  Case  in  Point  with  what  is  men- 

"/rof  theTesta^'  ^*^"^^  above*     And  admitting  that  Judgment  was  there  given  upon 

lor,  and  that  it      Demurrer,  yet  please  to  hear  what  Filzherbert  says  in  ^  27  H*  8. 

wai  adjudged  upon  great  Reason^ 
* T.  s^  H,  8.  23,  pi, 21,    Bro.  Action  sur  le Case, 4.  B.N  C.  J  304. 

concernisg 
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concerning  the  same  Case,  for  be  saith  thus,  '*  I  was  of  Counsel 
**  with  one  Clement ^  of  London y  in  an  Action  upon  the  Case 
^  brought  against  Executors  upon  the  like  Matter,  viz.  upon  a 
''  Contract  without  Specialty,  und  the  Case  was  adjudged  with  me 
^!  by  Fineux  and  Conishj/  against  the  Executors ;  but  1  hold  the 
**  Law  to  be  cL'arly  otherwise,  and  that  they  gave  tliat  Judgment 
''  without  any  Advice,  but  only  upon  their  own  Opmions."  Aud 
when  one  told  him  that  this  Case  was  in  the  Report  of  12  IL  8. 
abovementioned,  FUzherbert  said,  '^  put  that  Case  out  of  your 
'^  Books,  for  it  is  not  Law  without  Doubt."  So  that  (it  was  said) 
the  Authority  of  the  said  Case  in  12  //.  8.  is  impeached  by  FUzr 
berbert,  who  was  of  Counsel  therein  for  the  Plaintiff,  for  whom 
tlie  Judgment  was  given,  which  he  held  to  be  erroneous,  and  he 
was  a  Judge  of  great  Fame.  And  indeed  the  Judgment  there 
seems  to  be  against  the  Principles  of  Law,  because  such  an  As- 
sumption is  but  a  Contract  in  pais,  as  a  Contract  of  Debt  is. 

And  further  it  was  said,  that  if  the  said  Book  of  1^  //.  8. 
was  Law,  yet  the  Declaration  here  is  not  good.  For  in  the  Book 
of  \2  IL  8.  the  Plaintiff  surmised  in  his  Declaration  that  tlie 
Testator  had  left  to  his  Executors  Assets  to  pay  all  Debts  and  all 
Legacies,  and  to  content  him  also,  but  here  the  Plaintiff  has  only 
averred  that  the  Executors  have  Assets  to  pay  all  Debts,  and  to 
satisfy  him,  and  has  omitted  to  aver  that  they  have  Assets  to  pay 
the  Legacies,  and  it  is  reasonable  that  Liegacics  should  be  paid 
before  imch  a  Duty  as  this  is  here ;  and  for  this  Cause  also,  it  was 
said,  the  Bill  is  nisufficient. 

On  the  other  Side  it  was  said,  that  the  Testator  could  not  have    e  contra  for  tlie 
*  waged  his  Law  in  this  Case,  **  and  where  he  could  not  do  that,  Piamtiff. 
an  Action  lies  against  his  Executors  by  the  Rule  of  the  common  the^cas^vv^er'* 
l^w.     f  For  it  is  not  reasonable  that  if  they  have  Assets  to  pay   ©f  Law  does  not 
the  Debts  and  Legacies,  and  also  to  satisfy  the  Plaintiff  himself,  lie.   Bro.  Ley 
that  they  should  retain  the  rest  of  the  Goods  to  their  own  Use.   uuf^fa.^**' 
And  to  pay  this  is  no  Way  prejudicial,  but  charitable  and  bene-  c)  co.  88.'b.'       « 
ficial  for  the  Soul  of  the  Testator,  but  to  leave  it  unpaid  is  good  Vaugh.  loi. 
to  none  but  the  Executors,  and  they  ought  not  to  have  the  Benefit  ^  p|jJ^J  ^J^' 
of  it,  for  that  was  not  the  Intent  of  tlie  Testator,  and  they  are   WrMw.  Off'  ©f 
no  more  than  •  Ministers  and  Distributors  of  the  Goods  of  tlie   Exec.  t«i.  NH«. 
deceased,  and  by  applying  the  Benefit  of  his  Debts  to  tliemselveji  ^JJi^^^^ol.*^ 
Uiey  are  guilty  of  a  Breach  of  that  Trust  which  the  deceased  re-  Abri08.G.pi.  i. 
poi>ed  an  them.     ^  And  the  said  Judgment  in  12  //.  8.  bein^  given  *^9Co.  sa-b. 
hy  the  Court  is   not  so  easily  to  be  rejected   by  the  saymg  of  p^\^\^^ 
filzherbert.     And  as  to  the  Objection,  viz.  tiiat  the  Plointift*  has   wentw.  Off.  of 
omitted  in  the  Declaration  to  aver  that  the  Executors  have  Assets  Exec  no. 
over  and  above    paying   the  Legacies  also,    the  Justices    have  t''^''*!*"^?!!!?' 

y^  1*1  1  '        '        \     \.M  lOr  iilny  IlOl  con* 

more  Cause  to  stay  upon  this  than  upon  the  prnicipal  Matter,  virt  the  K( nUlue 


«  9  Co.  88.  b.    Wentw.  Off.  of  Ejiec.  88. 

'9  Co.  89.  b. 

I  See  the  Record  of  the  Case  recited  at  lai^ge.  9  Co.  89.  a. 
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and  Robert  Vincent  aiid  Tkomann  his  Wife,  Executrix  of  the 
Testament  of  Penson^  Defendants,  and  it  was  not  demuircd  in 
Law  upon  the  Case,  but  the  Defendants  pleaded  in  Bar,  as  ap« 
^So  it  18  said,  pears  bythe  Record:  aitd  the  Record  was  not  ^as  the  Book  of  Re- 
9  Co.  r  •  |g3  -1  port*  is,  as  to  the  Point  of  Averment  of  Assets  to  pay  Legacies^ 
aBrownl.  188.  ™^  *®  Averment  of  Assets  in  the  Record  was  only  to  pny  aB 
lata  Actios  <m  Debts,  and  to  content  the  Plaintiff  also,  and  there  was  no  Avcr> 
the  Case  agiintt  ment  of  Assets  to  pay  Legacies  contained  in  the  Record.  Whers- 
OB  f  rinpk  Coo.  ^^^  *"  *^  Justices  agreed  that  the  Declaration  was  good,  and 
tract  of  the  Tct^  ^t  the  Executors  should  be  chargeable  to  the  Plaintiff,  and  with- 
t^,  the  Plain-  out  solemn  Afgument  they  gave  Judgment  for  the  Plaintiff,  and 
amtiKU tfM^^De-  *^  *"*  should  have  a  Writ  to  enquire  of  the  Damages,  as  appeal 
fendaat  hat  Ai-    hereafter  by  the  Record. 

•eti  to  pay  Lencics.    S.  P.  1  RoL  Abr.  921.  J.  pL  1.  9  Co.  90  b.  3  Browal.  1S8.    See 
Wcatw.  Off.  of  Exec.  155,  515. 

Tbereitof  the    '     At  which  Day  before  the  Lord  the  King  and  Lady  the  Queeo, 
B^^^ord*  A  ffesindniier,  came  the  Parties  aforesaid  by  their  Attomies  afore- 

said, and  because  the  Court  of  the  Lord  tlie  King  and  Lady  the 
Queen  here  is  not  advised  of  giving  their  Juckment  of  and  upon 
the  Premisses,  Day  is  given  to  die  Parties  aforesaid  before  the 
Lord  the  King  and  Lady  the  Queen,  at  fVestminster,  tmtil  SiMr" 
(iay  next  after  the  Octave  of  St,  Micliaely  to  hear  their  Juifement 
diereon,  because  the  Court  of  the  Lord  the  King  and  Lady  At 
Queen  here  thereof  not  yet,  S^c.  At  which  Day  before  the  Lord 
tl^  King  and  Lady  the  Queen,  at  Westminster^  came  the  Piu-ties 
aforesaid  by  their  Attomies  aforesaid,  whereupon  the  Dedaratkm 
aforesaid,  and  all  and  singular  the  Premisses  contaitied  in  the  stmt 
bebg  seen,  and  by  the  Court  of  the  Lord  the  King  and  Ltdy  die 
Queen  here  more  fuRy  understood,  and  mature  Deliberatic^  bong 
had  thereupon,  for  that  it  seems  to  tlie  same  Court  of  the  Lord 
the  King  and  Lady  the  Queen  here,  that  the  same  Declaratibn  is 
Jadgmcnt.  good  and  sufficient  in  Law,  therefore  it  is  considered  that  the  afore- 

6ud  Richard  Nortvood  do  recover  his  Damages  by  reason  of  the 
t  Note  here  the  Premisses  against  the  aforesaid  Thomas  and  Edward  f.  But  be- 
2^^*"*°^'  **t  tha  ^*"*®  *^  **  unknown  to  the  Court  of  the  Lord  the  King  and  Ladj 
gelb^iuitgene-  ^  Queen  here,  what  Damages  the  aforesaid  Richard  has  sus- 
raUy.  asif  he  had  tsdned,  as  well  by  reason  of  the  Premisses,  as  for  his  *  Coats  and 
j^tf"  t^xm  ^'^■'8^  "^y  ^"*  about  his  Suit  in  this  Behalf  laid  out,  therefore  it 
it  apoii  theXak  ^^  conunanded  to  the  Sheriffs  of  London^  that  by  the  ChAk  of 
tator**  Goods;  twelve  good  and  lawful  Men  of  their  Bailiwick,  tfaey  should  dili- 
adf  Uii^^ed'  8***^^  enquire  what  Damages  the  aforesaid  Richard  has  sustained, 
In  the  Damaacs.  ^  ^^U  hy  reason  of  the  Premisses,  as  for  his  Costs  and  Charges 
See  Weatw.  Off.  by  him  about  his  Suit  in  this  Behalf  laid  out ;  and  that  they  return 
♦  sS't^Bac^Abr  ^^  Inquisition  which  they  should  take  thereupon,  under  their 
4M.  Hardr.  i^!  Seals,  £;c.  and  the  Seals,  ^c.  to  the  Lord  the  Kine  and  Lai^  the 

Queen,  at  Wtstminster^  on  Monday  next  after  the  Morrow  of  the 

Purgation  of  the  blessed  Mary,  together  with  the  Kind's  Writ 

thereupon  to  them  directed.    The  same  Day  is  given  to  the  afbie- 

said  Richard  there,  S^c. 

Noiabiiie  by  the        It  has  been  greatly  doubted  since  the  said  Case  in  12  H.  8.  was 

Reporter.  rided,  if  the  Action  here  would  lie  by  Law,  and  if  the  md  Cast 

n  Crompt.  J.  C.     in  It  H.  8.  was  well  adjudged,  or  not.    \\And  it  A«f  been  tie 

^*-^»  C^imoa 
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Opinion  of  many  wise  and  learned  Men  in  our  LaWf  that  ijf  the, 
ancient  Caw  the  Action  was  not  maintainable  agaii^  the,  E^cer. 
cutors  in  the  Qase  supra,  biit  that  Conscience  has  encroached  this  \ 
Case  upon  th^  Common  Law.  But  it  seems  to  be  otJiervm^f  onA 
also  it  seems,  that  the  Action  shall  be  maintainable  against,  the 
Executors^  nfithout  surmising  thftt  they  have  As^s  to  pay  Debts, 
and  to  satiny  the  Plaintiff  also.  For  it  does  not  appewt  to.thei 
Court  t/uU  there  was  any  Debt,  due  by  the  Testator,  and  if.  thfrt 
was  any  Debt  due  by  Specialty  to  another,  and  the  Executor  had 
not  Assets  over  and  above  it  to  pay  the  Plaintiffs  the  Executor 
might  plead  it  in  Bar.  And  to  prove  both  these  Points,  note  the 
Ca^  in  *  3  Ed.  3.  in  Itinere  North :  which  ajppears  th^e  as  foU  *  9  Ck>.  89  a« 
lows,  viz.  <<  Robert  de  T.  bromht  a  Bill  of  Debt  against:  tkc 
*'  Executors  of  one  D.  and  the  Sill  recited  that  the-same  D«  their, 
*^  Testator  v^as  bound  to  the  aforesaid'.  Robert  in  90s,  by  reason 
**  that  one.  Geffery  was  bound,  to  the  said  Robert,  t^,  the  sai^  Money 
**  for  ten  Quarter^  of  Wksatsold  to  him,  of  fdiich  Getkry  the 
^  same  Robert  on  a  certain  Day,  Fear«  and  ^Pldce,  demanded  the 
''  Money  aforesaid  in  tlie  Presence  of  the  same  X)^  whose  Executors 
f5  they  (the  Defendants)  are,  at  which  Time,  he  the  same  D.  granted 
*'  to  pay  the  same  Money  at  a  certain  Day  for  the  some.  Geffefy^ 
'*  at  which  Day  he  requested  him  to  pay,  it^  and  he  to  pa^,  &c« 
^'  And  it  was  said  on  behalf  of  the.  E^ecutOTf,  that  Robert  cfe? 
^*  manded  this  Debt  of  them  by  Force  of  a.Grant^  andsktwednO' 
^  thing  for  it,  wherefore  tnef  demanded- JuS^nerU,  if  to  this  ' 
'^  Bill  they  (mght  to  answer,  ftobjert  said  that  this  Grant  Cwhere^ 
**  of  he  counted)  was  not  without  Cause,  but, that  it  was  bsfreasom 
**  of  the  Debt  of  Geffery,  who  z^  bowidto  us  in  this  Deat  far  a 
certain  Cause  also,  as,  our  Bill  supposes,  and  therefore  it  seems 
to  us,  that  you  shall  be  driven  to  answer  to  this  Grant:  upon  such 
Came*  The  Executors  said  that  they  were  entire  Strangers  to 
^'  the  Cause,  and  their  Testator  likewise,  and  therefore  thSre  was 
*'  nothing  to  compel  them  to  answer  but  the  Grant,  which  was  inr 
**  sufficient  thereto,  as  they  were  advised.  <  Notwithstanding,  theg 
^  wereput.to  answer.'* 

*  ji  Report  of  the  Opinions  of  the  Jttstices  of  both  [  *  ^84  ] 
Benches  in  (tn  Action  of  Debt  brought  by  "Thomas 
Woodward,  Plaintiffs  against  the  Lord  Darcy,  of 
Ghich,  and  others.  Defendants,  whicJi  Opinions 
were  declared  in  Trinity  Term,  in  the  fourth  and 
fifth  Vears  of  the  Reign  of  King  Philip  and  ^ueen 
Mary. 

IT  uppears  amongst  the  Records  of  the  Common  Bench  of  HiU  How  a  Creditor! 
lary  Term,  S8f4tP.SsM.  Hot.  305,  that  one  Thomas  Woodr  \f'yi^^^^ 
ward  sued  an  Action  of  Debt  in  London,  upon  an  Obli^tion  for  may  retain  Ooodi 

to  pay  himself.  Vide  Dy.  2  a.  b.  Kelw.  59  a.  63  a.  Co.  Litt.  S64  b.  3  Bulst.  7.  Salk.  99^ 
11  Hod.  40.  3  Danv.  Al>r.  418.  pi.  8.'  2  Bac.  Abrw  378.  4  Bac.  Abr.  268.  Swinb.  360, 309,  45^« 
Oodolpb.  Orph.  Leg.  115.  $«,  3.  147.  $7. 185.  ^  10.  S16.  $  %.  Weotw.  Off.  of  Sxec.  31,  141,  14^ 
148.  NeU.  Lex.  Tettam.  202^  503.  Law  of  Testaments,  &c.  358« 


u 
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£l40,  made  to  him  by  Sir  John  Luttrell,  Knight,  s^inst  TJo- 
mas  Lord  Darcy,  of  Chichy   Sir  John  Chichester ^    Kntght,  and 
Humphry  Coles,  Esquire,  Executors  of  the  Testament  of   Thp' 
mas  Windham,  who  was  Executor  of  tlic  IVstament  of  the  said 
Sir  John  LuttreU.     Coles  pleaded  never  Executor,  nor  ever  ad- 
ministered as  Executor.    The  other  two  pleaded  in  Bar  that  the 
said  Sir  John  LuttreU  in  his  life-time  mus  bound  to  the  said 
Windham  in  a  Recognizance  of  the  Force  of  a  Statute- Staple, 
according  to  the  Statute  for  Recovery  of  Dt»bts,  in  ^-00^  to  be 
paid  at  a  certain  Day,  at  which  he  did  not  pay  it,  nor  at  any 
Time  afterwards  in  hb  Life.     And  after  the  Death  of  the  said 
Sir  John  LuttreU,  Goods  and  Chattels  to  the  Value  of  ^200, 
came  to  the  Hands  of  the  said  Thomas  Windham  as  Executor  of 
the  said  Sir  John  LuttreU,  which  Goods  and  Chattels  the  said 
«'       Windham  in  his  Life^time  retained  in  his  Hands  for  the  Satisfac- 
tion of  the  said  ^^iOO,  due  and  owing  to  hitn  by  the  said  Sir  Jofhn 
LuitrelL    And  further  they  said,  tliat  die  said  Thomas  Windham, 
m  his  Life-time,  had  fully  administered  all  the  other  Goods  and 
Chattels  of  the  said  Sir  John  LuttreU,  besides  the  said  Goods  and 
Chattels  to  the  Value  of  the  said  <£200.     And  thereupon  they  de- 
manded Judgment  51'  actio, 
Trin.  Term*  4  4r  5      And  whether  or  no  this  was  a  sufficient  Bar,  was  put  to  the 
P.  i^M,  Justices  of  the  Common  Bench,  and  also  to  the  Justices  of  the 

King's  Bench,  as  well  this    present  Trinity  Term   in  the   said 

4  and  5  Years  of  the  Reign  of  Philip  and  Mary,  as  oftentimes 

For  the  Plaintiff,  in  several  otlier  Terms  before.     And  it  was  said,   that  the  Law 

would  not   permit  the  Debtee  Executor  to  retain  in  his  own 

Hands  the  Goods  of  the  Testator,  his  Debtor,  for  the  Debt  which 

the  Testator  owed  him,  for  two  Causes.     ^Vhe  one  is,   for  that 

when  the  Debtee  takes  upon  him  the  Administration  of  the  Goods 

of  the  Testator,  and  so  assents  to  the  Executorship,  as  it  is  here 

confessed  by  the  Record  Windham  had  done,   thereby  the  Law 

has  extinguished  the  Action  of  the  Debtee  for  ever,  and  it  shall 

be  taken  that  the  Debtee  was  content  to  have  his  Debt  remitted, 

for   he   might  have   refused   the  Executorship,   and  might  have 

brought  his  Action  against  the  Ordinary,  or  other  Person  to  whom 

the  Ordinary  had  committed  the  Administration,  which  bringing  of 

the  Action  would  have  been  a  Disagreement  to  the  Executorship, 

and  by  such  Action  he  might  have  recovered  his  Debt  well  enough. 

*P.  21  Ed.  4.  s.    •And  therefore  it  was  said,  there  is  a  Diversity  taken  in  €1  Ed.  4. 

^'t*   ^S8*  h'^    ^'^*  ^^  ^'^^  Debtee  makes  the  Debtor  and  another  his  Executors, 

«o  Ed.' 4. 17  a.*      altI)ough  the  Debtor  never  administers,  yet  liis  Action  is  gone  for 

Per  Hrian,  Bro.     ever,  which  is  agreed  to  by  all  the  Justices,  according  to  the  Re- 

Exerutor!«,  114.     pQ^t.     And  the  Reason  thereof  is  good,   **  for  the  other  cannot 

cap.  18.  $21.        bring  an  Action  without  naming  hitn  who  does   not  administer, 

N.  '^cwC'X.  .S8.  Hiitt.  lv8.  W.  Jones,  S13.  Salk.  300.  Per  Gould,  J.  Ibid.  liOJ.  Per  Powvl,  J.  Swinb. 
360,  S61.  2  Bar.  Abr.  .STQ.  4  Bac.  Abr.  -^(ib.  1  Rol.  Al>r.  9j4  pi.  J.  Godolph.  Orph,  Leg.  llS. 
V  i    1. 1.  ihV  of  Exec. 30,  31.   Law  of  IVstamoniR,  \c.  356- 

*•  M.  S!  R.  3.  JO  li.  i\r  Starkey.  ct  vi;  a.  Per  Varlsur.  Bro.  ICxec  ntori,  1C8.  M  35  H.  6.  .Vi  b.  Ptr 
Prliot.  Fiti.  Exi-mtort,  «6.  vf.  1 1  Kd.  3.  Fitz.  Ibid.  80.  i\l.  41  Ed.  3.  k«.  pi.  10.  Fita.  Ibid.  65. 
H.  20  Ed.  4.  17  a.  Throj.  Diff.  lib  «.  cap,  11.^2.  9  Co.  37  a.  1  Rol.  R.  17/5.  .W.  Joiiet,  :»4d. 
TSalk.  o07.  Ptr^.«48^>.  1  Finch  409  C  Fi'irli.  171.  '29.*).  Swiiib.  .>ti4.  Oodolpli.  Orph.  Let.  li."!, 
$  «.  l.-<6,  i  3.  11,  <  3,  Wcntw.  Off.  of  £x«fc.  10,  41,  iiW.  Nels.  Lc.x.  Tcstaiii.  lot'.  Law  of  TtaU- 
ments,  l^c.  370.  Touch,  of  Prc<;cd.  aj). 

notwithstanding 
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notwithstanding  his  Refusal;    and  they  two  cannot  sue  one  of 
tliemselves  as  Executors  for  fv  personal  lliing.     *  And  tlicrefore  c  §.  p,  gj^j^,  ^2, 
in  the  same  Case  the  Action  is  extinguished,  although  the  Debtor^  Per  Holt,  C.  J. 
who  does  not  administer  but  disagrees,  dies  first,  and  tl:e  other  sur-  OodolDh* O  ^^' 
vives  him.     **  For  a  personal  Acti<m  once  in  Suspence  by  the  Act  Lejr.  m.  &  1; 2! 
of  ilie  Party  intilled  to  it  is  always  extinguished.     *  But  if  the  Wentw.  Off.  of 
Dtbtor  makes  the  Debtee,  ai^d  another  his   Executors,  and   the  s&i)^36i' S^l^^^' 
Debtee  does  not  administer,  but  dies,  there  his  Executors  shall  Lex.Testain.«04. 
have  an  Action  against  the  surviving  Kxecutor,  as  tlie  Book  pur-  Ante  86  (c).  Yet 
ports,  and  so  is  the  Diversity.     *But  if  he  administers,  there  his  ioJJJ^^'^^r 
Executors  shall  never  have  an  Action  against  the  surviving  Exe<  numandRead'B  ' 
cuter,  which  being  the  principal    Case    there,  Issue   was   taken  Case,  1  Leon.  SSO, 
whether  he  administered  in  his  Life  or  not,  which  shews  that  the  55*  ^r  \?"i^f ' 
meddling  with  the  Administration  is  a  Dispensation  of  his  Action  for  thesamvins 
for  ever.     ^  And  in  11  /f .  4.  the  Court  took  the  Law  to  be,  tliat  Co-executor 
if  the  Debtee  takes  to  Wife  one  of  the  Executors  of  the  Debtor,  eSto«o?thf ''''' 
who  administers,  his  Action  is  gone^  but  if  she  does  not  administer.  Debtor.    And  so 
his  Action  continues,  because  he  may  have  an  Action  against  the  >s  Kelw.  ut,  b. 
otiicrs  who  have  administered,  without  naming  his  Wife.     And  for-  i^Zr^^'  ^"' 
asmuch  as  in  our  Case,  IVindham  knew  that  the  Administration  ex-  dearly  otherwise, 
tinguiished  his  Actioti,  (for  Ignorance  of  the  Law  shall  not  be  as-  **  See  Ante  36  (b;, 
cribed  to  any  one,  but  we  are  to  presume  that  he  knew  the  Law^  J"**  ****•  J[^^ 
and  was  well  content  with  the  Rule  of  it)  this  gives  us  Cause  to  <s.P.W  Jones 
judge  that  IVindham  was  well  satisfied  that  his  Action  for  this  Duty  Pfr  Curiam, 
should  be  lost  for  ever.     For  if  IVindham  had  died  intestate,  and  the  q|!L"^*  u^h 
Ordinary  had  committed  the  Administration  of  the  Goods  of  Sir  Leg.  114.^  1/11*5. 
John  Luttrell  to  one,  and  of  the  Goods  of  Windham  to  another^  §  2-  Wentw.  Off, 
yet  tl;e  Administrators  of  IVindham  should  not  have  bad  an  Action  Ab  'ft  I?  ^'"* 
for  Uie  Debtagaiubt  the  Administrators  oi  Luttrell y  for  a  personal  cutor8,H.b.pl.4. 
Action  once  suspended  by  tlie  Act  or  Agreement  of  the  Party,  is  J>  b.  pi.  4. 
always  extinct,  and  then  if  a  personal  Tiling  cannot  be  had  but  by  •p'^'Evof^* 
x\ction,  if  the  Action  is  extinguished,  the  "^rbin^  itself  is  extinguish-  Lex.Te»um.S02! 
cd.     *  As  if  one  is  bound  to  a  Feme-sole,  and  to  a  Man  in  «£20,   Law  of  Tesu- 
and  afterwards  the  Obligor  takes  the  Woman  to  his  Wife,  and  after-  p*"t^*J^?lf  *®' 
wards  she  dies,  the  Duty  is  extinguished.     So  here  forasmuch  as  the  't.  11  H.  4.83. 
Action  is  extinct,  which  was  the  Means  to  come  at  the  Duty,  the  pl-3S.  Fitz.  Exe- 
Duty  itself  is  also  extinct.    And  then  IVindliam  might  not  retain  the  57^*1?' ^^VsL*^^* 
Goods  of  the  Testator  in  Satisfaction  of  a  Dut^  which  was  extinct.       Godotpb.  Orph. 
Hie  second  Cause  why  he  might  not  retain  the  (loods  hi  Sati^fac-  Lee*  113.  Went, 
lion  of  his  Duty  (it  was  said)  is,  for  that  the  Debt  whic  h  Luttrell  JJ^^Le**^^  *^^' 
owed  was  a  Chose  in  Action,  to  have  which  Windham  should  have  tam.  ao4  'ao3. 
been  driven   to  his  Suit  \i  Lnttrcll  had  been    alive.      And  then  33i.  iFincbsoo. 
*when  IVind/iam,  bein^  Executor  to  i-////rc//,  represented  the  Per-  [♦185]^^'"*^^ 
son  of  Lnttrellj  and  in  his  own  Person  was  as  a  distinct  Person   vjn.  Abr.  tit 
from  him  whom  he  represented  as  Executor,  fnmi  thence  it  follows  Executort,  J.  b* 
that  llie  Debt  due  to  his  own  i^ersoii  could  not  be  in  any  other  De-  ^^^\  Ei?  4  <i 
gree  than  it  was  when  Luttrell  was  alive,  and  that  was  in  Action,  PtrPitaiifLMt:' 
and  not  executed.     "And  therefore  it  was  said,  in  the  Case  of  Uro  Uttte  loti. 
T»  4  //.  7.  b.  where  Reynold  Sands,  as  Kxecutor  to  one,  brought  |.*^^'*^J?^  ^''^• 
an  Action  of  Debt  upon  an  Obligation  against  Peers  Peckham,  and  ^jJJb.   8  Co. 
Peckham  pleaded  that  the  Testator  made  him  Executor  by  one  1^.  a.  Cro.  C. 
Testament,  and  the  Plaintiff  claimed  to  be  Executor  bv  another  ^^?*'  >  F****-*)* -''^- 
Testament,    and  by  Delegacy  of  tlie  Pope,    the  Testament  by  294.  *  ' 

which  Sands  claimed  to  be  Executor  i/vas  annulled,  and  Peckham  ^Postses. 

was 


E  conira  for  the 
Defendants. 
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was  adjudged  Executor,  by  reason  whereof  be  administered*  and 
paid  the  Debt  in  Demand  to  one  of  whom  the  Testator  had  re-r 
ceived  so  much  for  Usury,  in  Discharge  of  the  Testator^s  Con* 
science,  and  afterwards,  by  another  Delegacy  of  the  Pope^  the 
first  Sentence  was  repealed,  and  iiiands  was  adjudged  Executor, 
and  he  demanded  Judgment  si  actio^  and  tliis  Plea  of  Peckbam 
was  held  insuSicient,  and  it  was  adjudged  that  Sands  should  reco^ 
ver  the  Debt.  And  one  of  the  Exceptions  there  taken  to  the  Plea, 
and  which  was,  as  it  seems,  one  of  the  Causes  of  the  Judgment, 
was  because  die  Debt  was  a  Chose  in  Action,  and  the  'l\  stator 
himself  could  not  have  gi\'en  it  to  another,  without  recovering  it 
by  way  of  Action,  no  more  might  Peckhani,  being  his  Executor* 
tVherefore  (it  was  said)  as  it  appears  there  that  the  Executor 
might  not  pay  a  Chose  in  Action  to  another,  so  here  by  the  like 
R^on,  Windham^  Executor,  cannot  pay  himself  by  retaining 
this  Debt,  which  was  in  Action  to  him.  For  which  Causes  (it 
was  said)  it  seems  too  hard  that  the  Plea  in  Bi|r  should  be  good. 
And  of  this  Opinion  was  Brook,  Chief  Justice  of  tlie  Common 
Bench. 

On  the  other  Hand  it  was  said  by  the  other  Judges,  apd  by  others 
at  the  Bar,  that  Testaments  are  much  favouitdy  and  the  V\'iil  of 
the  Testator  is  benignly  respected  by  the  Law.     And  if  tlie  Tes* 
tator  should  appoint  one  to  be  his  Executor,  in  whom  he  had  the 
greatest  Confidence  of  all  others,  as  Testators  commonly  do,  and 
he  that  is  so  appointed,  has  a  Debt  due  to  him  by  the  Testator^  if 
the  meddling  with  the  Administration  should  be  an  Extinguishmient 
of  his  Debt,  the  Consequence  of  it  would  be  that  the  Executor, 
rather  than  lose  his  Debt,  would  refuse  the  Executorship,  and 
thereby  the  Confidence  and  Trust  of  the  Testator  would  be  disap- 
pointed, and  the  Will  would  be  left  unperformed.     And  besides  it 
cannot  be  supposed  but  that  the  Testator,  who  requires  thi^t  his 
Debts  should  be  paid  to  every  Man,  intended  that  his  Debt  to  his 
Executor  should  be  paid,  and  that  more  especially  than  others^ 
because  it  is  to  be  presumed  he  was  his  chief  Friend,  in  that  he 
reposes  his  greatest  Confidence  iii  him  by  making  hun  his  Executor. 
So  that  if  the  Exicution  of  the  Administiation  should  extinguish 
the  Debt,  this  would  be  derogatory  to  Testaments,  and  to  the 
Souls  of  Testators.    To  Testaments,  for  that  Executors  would 
refuse  rather  than  lose  their  Debts,  ^and  without  an  Executor  a 
Will  is  null  and  void  :    And  to  the  Souls  of  Testators,  for  that  if 
the  Executor  takes  upon  him  the  Administration,  which  is  an  Act 
of  Charity,  then  thereby  the  just  Debt  due  from  the  Testator  to 
ibe  Executor,  would  remain  forever  unpaid,  which  would  be  dan- 
serous  for  tlie  Soul  of  the  Testator.     So  that  such  a  Law  wocdd 
mduce  a  Man  to  omit  Cbirit}  aud  Friendship,  or  if  be  did  execute 
it,  tie  would  be  ungratefully  requited  with  the  Loss  of  a  just  Debt 
slpinch  i": "  lea!  ^"^  ^  him,  and  would  be  forc^  to  pay  all  the  other  Debts  t>f  the 
«•  Sec  the  fooks    1  estator,  and  to  leave  the  Testator's  Debt  due  to  himself  unpaid, 
cittrl  A  ntf  184,     jjy^  ^^yj.  jL^^y  ,g  jjQj  gQ  unreasonable  or  uncharitable,  '  for  the  Exe- 
at ihfr  Iicdd  of  *  I  •         li-  -.1    /     J-        1       ■ 
the  Cise.              cutor  may  retain  Assets  to  pay  himself,  notwitiistanding  be  may 

*  P.  i:>  H.  8. 15.  not  bring  an  Action  to  recover  it,  **  for  true  it  is  that  the  Action  is 

r  ^Ln^'"^\  o^'^^  ^y  ^**^  Act  of  Administration,     f  And  therefore  the  Books  of 

t  sir  Anic  lii.  •J  ^'--  **•  <^"^l  1 1  '^-  4.  are  ^ood  Law,  that  the  Action  b  gone  by 

(*^)4uii'ieiiouJu  tlie  Administration;    notwithstanding  the  Executor  Debtee  first 

there  cited.  lll^ 


»»  S7  H.  8.  Bro, 
Testament  20, 
B.  N.  C.  §  300. 
Swiiib.  7.  ^58. 
Godolph.  Orpb. 
Lrsr.  X  ^i.U, 
$  4.  Went.  Off. 
of  Exec.  S,  *60. 
Law  of  Testa- 
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A\es,  ai)d  the  other  survives.     But  the  Reason  vfhy  the  Action  is 
Jest  for  ever  is,  *  because  in  Judgment  of  Law  he  is  satisfied  be-  •  Salk.  304.  it 
fore,  for  if  the  Executor  has  as  much  Goods  in  his  Hands  as  his  JJ^J^"*^!'  ^^ 
own  Debt  amounts  to,  the  ^  Properly  of  those  Goods  is  altered  r  kJw.  59.  a.  es^ 
and  vested  iu  himself^  diat  is,  he  has  them  as  his  own  proper  a.  5  Bai.st.  7. 
Goods  in  Satisfaction  of  his  Debt,  and  not  as  Executor.    So  that  of^Ex^c^si  st^ 
there  is  a  Transmutation  of  Property,  bv  the  Operation  of  Law,  39,  g^ygj  n^^i  nn- 
wi^hout  Siut  and  Execution,  for  masmuch  as  Hindham  here  could  less  the  Cxerator 
not  havjc  an  Action  against  himself  as  Executor,  nor  have  Execu-  ji^^M '"•*''*# 
tion  against  himself  as  Executor,  the  Operation  of  the  Law  is  the  TetiUtor*!. 
equivalent  to  a  Recovery  and  Execution  for  him,  and  the  Property  (of  which  it  it 
is  as  stroiij;ly  altered  as  it  could  be  b)  Recovery  and  Execution.  **'*y  to  make  a 
So  that  the  Reason  why  tlie  Action  is  gone  is,  because  he  has  full  Chuige)orDjiLi« 
Satisfaction  by  tbe  Alteration  of  the  Property.    And  although  the  the  Suai  owing  10 
Debt  was  a  Chose  in  Action,  yet  it  is  not  so  in  him  a^  Executor,  ^™^""«m  the 
for  his  Action  is  totally  gone  for  the  Reason  aforesaid,  in  wliicb  to  the  tuU  Vaike 
respect  the  Cliose  m  Action  is  become  convfsrted  into  a  Chose  in  of  all  the  ivsra- 
Possession,  and  a  Satisfaction  executed.     Wherefore  Windham  JJ''^^'«»o<^«  i»  hi» 
might  well  retain  Goods  to  satisfy  his  own  Debt.     <  And  to  prove  ceeds  the  same 
this,  the  Case  of  12  H.  4.  was  cited,  where  in  Debt  upon  an  Obli*  there  ran  be  no 
gation  against  the  Heir,  he  pleaded  that  the  Plaintiff  was  Executor  ^Iteration  of  the 
to  his  Ancestor^  whose  Deed  he  shewed  forth,  and  administered  Act  a^id'ciperj^ 
certain  Goods  to  the  Value  of  die  Debt,  and  more,  retaining  the  tion  ofLaw^  un- 
same  Sum  towards  paying  himself,  and  Hu/l  said,  if  he  did  not  ^'^'  f?™^  ^*«^:ciioa 
retain  to  pay  himself,   he  might  have  retained,  and  therefore  it  maiie  by  the  Exe- 
yhall  be  said  his  Folly  that  he  did  not,  et  hoc  opinio  quorundam,  cutor,  which  Part 
wherefore  the  Plaintiff  took  Issue  that  he  adniinisterecl  no  Goods  ^^  ^|ll;,^°'^^*  °"* 
of  the  deceased,  ^c.  et  alii  e  contra.     By  which  Case  it  appeal's  Debrdne  to^him 
that  they  then  took  the  Law  to  be,  that  an  Executor  might  retam  he  will  liave  to 
Goods  of  the  Testator  to  satisfy  his  own  Debt,  notwithstauding  the  ^.  *!"  *jr"x''**' 
Reasop  which  has  been  given,  viz,  that  the  Debt  was  a  Cliose  in  ZtX  Ooo?l8  ^  ^ 
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Action;  and  it  seems  also  by  the  same  Case,  that  if  the  Goods  reed  the  Debt 
ivhich  he  administered  had  not  amounted  to  his  own  Debt,  his  p"*  to  him,  the 
^Action  would  have  lain  against  the  Heir.     So  that  tlie  Admini-  camiot^^ 
stration  of  the  Executor  is  not  an  Extinguishment  of  his  Action,  changed,  and  of 
unless  he  has  in  bis  Hands  sufficient  Goods  of  the  deceased  to  sa-  S.***?^"*^* !}''''" 
tisfy  bis  own  Debt.     *  For  he  cannot  retain  Goods  for  Part  of  his  ui^  Chan peiiu^ 
Debt,  and  for  the  rest  have  an  Action  against  the  Heir,  for  he  can    choice  uy  the 
not  apportion  his  *Debt,  but  he  ought  to  retain  Goods  for  the  r*ig6]  ^^^' ^ 
whole,  or  liave  an  Action  for  the  whole  a^^ainst  the  Heir.     i\nd  so  r  p.  1^  H.^4!^ii. 
upon  a  Consideration  or  Satisfaction,  Property  shall  be  altered  by  pi.  11.  Fitx.  Barl 
the  Law  in  several  other  Cases.     •  And  therefore  in  the  Case  be-  ^!^\^}'^'  l><ttc, 
tween  Dive  and  Langston,  in  IQH.  7.  which  (it  was  said)  appeal s  Jg,'  plti^^^^' 
in  a  special  Report  thereof  extant,  where  in  Debt  against  Dite  and  ^  S.  P.  Salk.  .-104. 
his  Wife,  Executrix  of  one  Redy^  they  pleaded /ri//y  administered^  JJ  ^J*^-  40.  Per 
and  upon  the  Evidence  it  appeared  that  the  Defendants  had  in  their  Abr  4i8.^pi!8"^' 
Hands  certain  Goods,  which  were  tlie  Testator^s,  but  they  had  in  Mar^^ine.  Go- 
^paid  to  the  Value  of  them,  in  tlieir  own  Money,  to  others,  to  dolph.  Orph. 

199.  §  r.  Wentw.  Off.  of  Exec.  32.  9.1.    Law  of  Te^UmenU,  &c.  35f\. 

*  S.  P.  Wentw.  Off.  of  Exec.  3t.  93.  Godolph.  Orph.  Lc^,  lid.  §  5.  199.  $  7.  Law  of  Testaments, 
&c.  358.  3  Danv.  Abr.  537.  pi.  4.  Vin.  Abr.  tit.  Executors  M.  a.  pi.  ^. 

»  T.  19  H.  7.  Rot  530.  Dv.  2.  pi.  3.  in  Marline. 

••  S.  P.  to  H.  7.  f.  pi.  5.  FtrProwidCf  C.  J.  Dv.  S.  pK  7.  t  Rol  Abr.  923,  pi.  «.  N.  Bendl.  1 1, 
pi.  8..  S  Leon.  31.  t  Show.  403.  404.  Godolpll.  OrpluXieg.  147.  4  7.  186.  $  12.  *20^.  $  10.  216.  i  J. 
Swinb.  460.  Nelt.  Lex.  Testam.  503. 

whom 
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whom  the  Testator  was  indebted,  and  whether  or  no  these  Goods 

should  be  Assets,  was  demurred  in  Law  upon  tlie  Evidence ;  and 

it  was  adjudged  that  tliey  were  not  Assets,  for  the  Property  of 

tJiese  Goods  was  altered  by  tlie  Law  upon  tlie  Election  of  the  De- 

fendants,  towards  Satisfaction  of  their  own  Money,  which  they  had 

laid  down  and  defrayed  about  the  Debts  of  the  Testator ;  which 

Case  is  grounded  upon  the  same  Reason  with  tlie  principal  Case, 

«  H.  t  H.  7.  8.       as  it  is  shewn  before.     ^  The  like  Reason  is  in  the  Case  of  2  //.  7- 

pi.  1.  Fitju  Bar.    where  the  Clerk  of  the  Parliament  brought  a  Writ  of  Liberate 

6i%«i  Finch'    current  to  the  Clerk  of  the  Hanaper,  to  deliver  to  him  a  certain 

1411. 9  Finch  181.  Sum  due  to  him  for  his  Fee  as  Clerk  of  Parliament^  and  there 

Wentw.  Off.  of    Jt  is  held  that  if  he  delivers  to  him  the  Liberate^  and  offers  him  an 

Ahir*^  tit^Exccn-    Acquittance,  and  the  Clerk  of  the  Hanaper  has  so  much  in  bis 

tors,]^.  a.  pl.4i«  Hands,  be  is  presently  become  Debtor  to  him  tliat  delivered  the 

Ante  36(0*  Liberate,  so  that  if  the  Clerk  of  the  Hanaper  die,  an  Action  of 

Debt  lies  against  his  Administrators  for  the  Sum :  For  although 

the  Property  of  the  Money  in  the  Hands  of  the  Clerk  of  tlie 

Hanaper  was  the  King*s,  yet  by  the  Liberate  aixl  Acquittance  the 

Property  was  altered  and  became  the  proper  Money  of  the  Clerk 

of  the  Hanaper,  in  respect  of  his  being  chargeable  to  the  Party. 

*Vin.  Abr.  tit.      ^From  whence  it  appears  that  the  Properly  of  Money  or  Goods, 

Property,  O.        upon  Satisfaction  or  Consideration,  shall  be  altered  in  the  Hand's 

^'^'  of  hun  that  has  it,  without  Parol,  without  Contract,  and  without 

Suit  of  Law  or  Execution,  and  all  by  the  sole  Operation  of  Law. 

And  therefore  Windham  might  retain  the  Goods  of  the  Testator 

for  the  Debt  due  to  himself,  and  that  shall  be  a  Payment  in  Law, 

and  thereby  the  Property  shall  be  altered  for  the  Satisfaction  of  thei 

Debt;  and  this  is  grounded  upon  Reason  and  good  Conscience. 

•  P.  8  U.  4. 3.  a.  «And  it  was  said  if  the  Debtee  of  .£20  makes  the  Debtor  and 

f^^sflTo'iis.  ^^^^'^^^  ^^^  Executors,  and  he  has  no  olher  Goods  but  the  same 

1  Rol.  Abr.Wo.'  Debt,  the  Executor  Debtor  shall  be  charged  of  the  same  <£20  to 

pL  12, 13.  Yelv.   others  to  whom  the  Testator  w  as  indebted,  by  Danbt/  and  Choke, 

160.  find  V.  K«"-  ji,  3  jEj^  4^  gQ  l|j2^j  i,y  ^ijg  making  of  him  Executor  the  Duty  was 

sSik.  303, 304. '    not  extinct  tliough  the  Action  was  gone,  and  he  shall  be  charged  to 

Per  Pmcdy  J.        account  for  the  same  £20  before  the  Ordinary,  quod  Mode  ihi 

^^^\^^      concessit.     By  the  Opimon  of  which  Judges  it  seems,  that  not-? 

Wentw.'off.  of    withstanding  the  Action  for  the  Duty  is  gone,  and  it  was  a  Chose 

Exec.  30.  Swinb.  in  Action,  yet  the  Duty  is  not  extinguished,  but  it  shall  be  Assets 

T*t^**97^^fM.   *"  '^**  Hands.     And  by  the  same  Reason,  in  tlie  principal  Case, 

Iaw  of  Testa-  '   ^^^  Debt  of  £0.0,  which  was  a  Chose  in  Action,  is  not  gone,  al- 

inents,  ^kc.  355,     though  tlie  Action  for  it  be  gone,  but  it  shall  be  in  esse  to  be  satis- 

Ab*  ^^Q  *  ch^'    ^^^'  ^*  *"  ^^  other  Case  it  shall  be  in  esse  to  be  paid  to  others. 

Bep.iS8.Toth.*  VVherefore  Windham  might  well  retain  the  Money  to  satisfy  his 

115.  Atkwiiky,     own  Debt,  which  was  a  Chose  in  Action,  and  so  the  Plea  in  Bar 

ChM^cir'"'  ^      ^  good.    And  this  was  the  clear  Opinion  of  all  the  Justices  of  the 

•     one  Bench  and  of  tlijB  other,  except  Brook,  who  was  strongly  of 

Opinion  against  them,  and  it  was  the  Opinion  of  all  the  Serjeants 

also,  as  well  of  the  rest  of  them  as  of  Catline  at  last  who  was  of 

Counsel  for  the  Plaintiff.     Wherefore  the  Plaintiff  having  before 

replied.  Assets  at  London  besides  the  <£ 200,  (and  because  it  was 

the  clear  Opinion  of  the  Justices  and  Serjeants,  except  Brook, 

that  the  Parties  ought  not  to  plead  de  novo,  but  that  the  Bar  was 

good  and  the  Replication  also^  and  there  was  no  nusjoining  of 

Issue, 


%•'    T 


The  Pleadings:  Wrote sley  t^.  Adams.  1^8 tf 

Issue,  nor  could  there  be  any  Repleader)  the  Plaintiff  (seeing  no 
other  Kemedy)  took  a  Venire  Facias  to  try  the  Issue.  And  after- 
wards the  Writ  and  the  Plea  abated  *by  the  Death  of  the  Lord   •  No/f  Jn  Actioni 

DarcUy  who  died  in  the  latter  End  of  the  said  Trlnitu  Term.  ®^  lyehx^  Ac- 

•5^ '  -^  count,  or  apoo  a 

Coatract  agaiust  Exeriitorii,  X\\c  Death  of  oive  abates  tUe  Writ,  as  app«firs  H,  S7  H.  6*  16. 

pi.  7.  FUz.   nrief,  133.  Bro. '^32,   P.  2  H.  J.  18.  pi.  8.    Bro.   Brief,  96.  Executors,  IJS. 

Theol.  Diff.  lib.  VI,  cap.  v.  <  34.  Hardr.  114, 161.    And  so  was  it  adjudged  in  Point  npon 

the  Authority  of  tliis  Case,  Paseh.  17  Car.  -i,  B.  R.  ■  IVimnl  v.  Btmid^  1  Lev.  165.    1  Sid, 

2^9,  T.  Raym.  131.  1  Keb.  30^,  U06,  9S5.  Wentw.  OfL  of  £xec.  36V|  363*    See  the  tiUtute 

of  8&9  W.  3.  cap.  11.  §7. 


*  A  brief  Report  of  a  Case  argued  by  the  Serjeants  in  [  *187  ] 
the  Common  Bench,  in  Trinity  Term,  in  the  first 
Year  of  the  Reign  of  3.ueen  Elizabeth,  and  in 
Michaelmas  Term  next  following^  and  by  the 
Judges  in  Hillary  Term  next  afienvards,  between 
Richard  Wrotcsley,  IHaintiffj  and  Richard  Adams 
and  Elizabeth  his  Wife,  Defendants^  in  an  Ejectione 
Firma?,  brought  by  the  said  Plaintiff  against  them. 
And  the  Record  teas  as  follows. 

'TDlCHARD  Adams,  late  of  Bros/ey,  in  the  County  aforesaid,  7Wn.  Tmn.  4  A' 5- 
-"^  Yeoman,  and  Elizabeth  his  Wife,  were  attached   to  answer  gl^^'^^'^^* 
Richard  Ifrotesley,  Gentleman,  of  a  Plea,  wherefore  with  Force  Declaration, 
and  Arms  into  one  Messuage,  60  Acres  of  Land,  20  Acres  of  Same  Precedent, 
Meadow,  and   100  Acres  of  Pasture,  with  the  Appurtenances  ia  R*»t.Entr.X5Sli, 
Brasley,  which  John,  late  Prior  of  the  Monastery  of  St,  Milburgh^ 
of  Great'JVenloc/c,  now  dissolved,  and  the  then  Convent  of  the 
same  Place  demised  to  the  aforesaid  Richard  IVrotesleu^  for  the 
Term  of  63  Years,  within  the  said  Term  they  enterecl,  and  tthcj 
same  for  a  long  Time  occupied,  and  the  said  Richard  fVrotesley 
hindered  from  taking  the  Profits  of  the  Tentimehts  aforesaid,  with 
the  Appurtenances,  according  to  the  Form  of  the  Demise  afore- 
said, and  him  from  his  Farm  aforesaid,  within  the  Term  aforesaid 
ejected ;  and  other  enormous  Things  to  him  did,  to  the  great  Da- 
mage of  the  said  Richard  Wrotcsley,  and  against  the  Peace  of  ilie 
Lord  tlie  King  and   Lady  the  Queen  now,  ^c.     And  whereupon 
the  same  Richard  fVrotestet/f  by  Thomas  Nca^man,  his  Attorney, 
complains,  that  whereas  one  7%o//i£r«,  late   Prior  of  the  aforesaid 
late  Monastery,  was  seized  of  the  Tenements  aforesaid,   \\ilh  the 
Appurtenances  in  his  Demesne  as  of  Fee  in  liight  of  his  Monastery 
aforesaid,  and  being  so  seized  thereof,  the  same  then  Prior,  and 
the  then  Convent  of  the  same  Place,  by  their  certain  Writnig  in« 
dented,  bearing  Date  on  the  Feast  of  the  Nativ.t_>  of  St.  John  the  ^ 

Baptist,  in  the  22d  Year  of  the  Rei;;n  ot  Lord  Edicard  the 
Fourth^  late  King  of  Engfandy  and  made  at  Great  l^Venlock  jfore- 
said,  between  the  same  then  Prior,  and  the  then  Convent  of  the 
same  late  Monastery  of  tlie  one  Part,  aud  one  Jofui  liailey,  and 
Joice  his  Wife,  of  the  other  Part,  and  sealed  with  the  Coiivi  nt 
Seal  of  the  same  late  Prior  and   Convent^  by  dieir  unuiiunous 

Assent 
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4  Assent  and  Consent  demised^  granted,  and  to  Farm  let  to  die 

aforesaid  John  Bailey  and  JMce,  the  Tenements  aforesaid^  with 
the  Appurtenances,  to  have  and  to  hold  to  the  same  Johu  tad 
Joke,  and  their  Assigns,  from  the  Feast  of  St.  Michael  the  Arch- 
angel then  next  following,  unto  the  End  and  Term  of  80  Years 
thence  next  ensuing,  and  fully  to  be  compleat.  Bj  Force  of 
which  Demise  the  same  Johfi  Bailey  and  Joice,  were  poaiessed 
of  such  i  itk,  Interest,  and  Term  ot  Years  of  and  in  tfie  Tene- 
ments aforesaid  with  die  Appurtenances,  and  being  so  4^ereof 
possessed,  after  the  aforesaid  reast  of  St,  Michael  the  Archangd 
then  next  following,  they  entered  into  the  Tenements  aforesaid 
with  the  Appurtenances,  and  were  thereof  possessed,  and  being  so 
tliereof  possessed,  the  same  John  died,  and  the  aforesaid  Joice 
survived  him,  and  held  herself  in  tlie  Tenements  aforesaid  ypith 
the  Appurtenances,  and  was  thereof  sole  possessed  by  Right  of 
Survivorship,  &c.  And  the  same  Joice  being  so  possessed  tfcer^f, 
took  to  H  usband  one  Roger  Wilcox^  whereby  the  same  Roger  and 
Joice  were  possessed  of  the  1  enements  aforesaid  with  die  Ap» 
purtenances,  and  bein^  so  thereof  possessed,  the  aforesaid  Joice 
aied,  and  the  aforesaid  Roger  survived  her,  and  was  sole  pos- 
sessed of  the  l^enemcnts  aforesaid  with  the  Appurtenances ;  ki)d 
the  8&id  Roger  being  so  possessed  of  the  Tenements  aforesaid  with 
the  Appurtenances,  and  the  Reversion  of  the  same.  Tenements 
with  the  Appurtenances,  belonging  to  the  aforesaid  Thomas,  late 
prior,  and  his  Successors,  the  same  Thomas  late  Prior  died.  After 
whose  Death  one  Richard  was  duly  elected  and  made  Prior  6f  die 
Monastery  aforesaid,  whereby  the  same  Richard  was  aeiz^  of 
the  aforesaid  Reversion  of  the  Tenements  aforesaid  with  the  Ap* 
purtenances  as  of  Fee  and  Right,  in  Right  of  the  late  Monastaf 
aforesaid,  and  the  same  Richard  being  so  seized  thereof  aftefW(ard» 
likewise  died  ;  after  whose  Death  one  Rowland  was  duly  elect^ 
and  made  Prior  of  the  Monastery  aforesaid,  whereby  the  ^im 
Rowland  was  seized  of  the  Reversion  of  the  aforesaid  Teuemeifts 
with  the  Appurtenances  as  of  Fee  and  Right,  in  Right  of  the 
Monastery  aforesaid,  and  the  same  Rowland  beting  so  seised 
thereof  afterwards  likewise  died ;  after  whose  Death  (me  Johm  was 
duly  elected  and  made  Prior  of  the  Monastery  aforesaid^  whereby 
the  same  John,  late  Prior,  was  seized  of  the  aforesaid  Reverstoq 
of  the  Tenements  aforesaid,  with  the  Appurtenances  as  of  Fee 
and  Right,  in  Right  of  the  Monastery  aforesaid.  And  the  afoi^ 
said  Roger  being  possessed  of  the  Tenements  aforesaid  with  the 
Appurtenances,  the  Reversion  thereof  belonging  to  the  afpresajc) 
John,  late  Prior,  and  to  the  Convent,  and  his  Successors,  as  in 
Right  of  the  Monastery  aforesaid,  the  same  John,  then  Prior,  ai^ 
the  then  Convent  of  the  same  late  Monastery  afterwards,  viz.  the 
fourth  Day  of  September,  in  the  26th  Year  of  the  Reign  of  Lord 
Henry,  late  King  of  England,  the  Eighth  from  the  Conquest,  af 
Great  tVettlock  aforesaid,  by  their  certain  Writing  indented,  noAd^ 
betv\een  them  the  said  John,  then  Prior  of  the  Monastery  afor^ 
said,  and  the  then  Convent  of  the  same  Place  of  the  one  Par^ 
and  the  aforesaid  Richard  Wrotesley,  of  the  otiier  Part,  (one  Part 
whereof,  sealed  with  the  common  Seal  of  the  aforesaid  JoA«| 
then  Prior,  and  the  Convent,  the  wsm  Richard  Wrottsl^  pro* 

diices 
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dvces  here  m  Court,  the  Date  wliereor  is  the  same  fourth  Day  of 
September^  in  the  26th  Year  aboVesaid)  by  their  utianimotis  Assent 
'tad   Consent  granted,  and  to  Farpi  let  to   the  same  Richard 
fVroiesleu,  the   Tenements  aforesaid,   with   the  Appurtenances, 
by  the  Kame  of  the  Reversion  of  all  dieir  Farm  in  Brosley,  and 
by  the  Name  of  one  other  Tenement  there  with  all  the  Lands, 
Leasows,  Pastures,  and  Meadows  to  the  same  belonging,  and 
with  all  and  singular  their  Appurtenances  then  in  the  Tenure  and 
Occupation  of  the  aforesaid  Roger  Wilcox,    To  have  and  to  hold 
to  the  same  Richard  fVrotesleif  and  his  Assigns  from  the  End  and 
Expiration  of  the  aforesaid  Term  of  Years  demised  to  the  afore- 
said Roger  Wilcox  unto  the  ♦  End  and  Term  of  63  Years  from       [  ♦  188  J 
thence  next  following,  and  fully  to  be  compleat,  with  this,  that 
the  aforesaid  Richard  Wrote»ltu  will  aver,  that  the  aforesaid  60 
Acres  of  Land,  20  Acres  of  Meadow,  and  100  Acres  of  Pasture, 
With  the  Appurtenances,  in  Brodey  aforesaid,  from  Time  whereof 
the  Memory  of  Man  is  not  to  the  contrary,  have  always  been  de- 
misable and  demised  widi  the  aforesaid  Farm  and  Tenements 
aforesaid,  and  let  and  occupied  with  the  same.     And  afterwards 
the  aforesaid  John^  late  Pfeior,  and  the  Convent  of  the  aforesaid 
late  Monastery,  by  their  Deed,  sealed  widi  the  common  Seal 
of  the  said  late  Prior  and  Convent,  and  inrolled  of  Record  in  the 
Court  of  Chancery  of  the  aforesaid  late  King  Henry  the  Eighth^ 
at  Weatminitterf  in  the  County  of  Middlesex,  bearing  Date  the  25th 
Day  of  January f  hi  the  3 1st  Year  of  the  Reign  of  the  aforesaid 
late  King  Henry  the  Eighthf  granted  the  Reversion  of  the  Tene- 
ments aforesaid,  with  the  Appurtenances,  amongst  other  Things, 
to  the  aforesaid  late  King  Henry  the  Eighth,  to  have  to  him,  his  % 

Heirs  and  Successors  for  ever.     By  vhrtue  of  which  Grant,  and 
of  a  certain  Statute  made  in  a  Parliameht  of  the  aforesaid  late 
King  Henry  the  Eighth,  begun  stnd  hotden  at  Westminster,  the  2i3th 
Day  of  Jpril,  in  die  31  st  Year  of  his  Reign,  the  same  late  King 
Henry  the  ^shth  was  seized  of  the  Reversion  of  the  Tenements 
sforetaidi  with  the  Appurtenances  t6  of  Fee  and  Right,  in  Right  of 
lus  Cro%m  of  England.  And  the  safiie  late  Kitig*  Henry  the  Eighth, 
being  so  seiseed  of  the  Reversion  of  the  Tenements  aroresaid,  with 
die  Appurtenances,  tqr  his  Letters-patefit,  bearing  Date  at  West^ 
ndntter,  tbefi7th  Day  of  September,  in  the  d7th  Year  of  the  Refgn 
of  the  aaiue  late  King  Henry  the  Eighth,  granted  the  Reversion  of 
the  Tcnemeots  aforesaid,  with  the  Am>urtenances,  anfiongst  other 
Things,  to  one  William  Pinmcit  and  EHtabeth  his  Wife,  to  have 
sumI  to  hold  to  them,  dieir  Heirs  atid  Assigns  for  ever.      By  rea- 
son of  which  said  Letter#*patent  the  same  WiUiam  PiiHwck  and 
EHtabeth  were  seized  of  the  Reversion  of  the  Tenements  afor^ 
aaid,  with  the  Appurtenances  a^  Of  F^e  and  Right.    AM  being  io 
aeiied  diereof,  and  the  afore^'id  Rbger  Wilcox  being  possessed  ih 
Form  aforesiid  of  the  Tenements  aforesaid,  With  the  Appurte- 
nance ,  the  same  Ro^er  Wib^,  kft^rvfnriia,  at  Broiley  aforesaid, 
mads  his  last  Will  and  TestSam^nl,  aind  therein  devised  his  Tenn^ 
£8tale,  and  Interest  of  and  iti  the  aforesaid  Tenements,  with  the 
Appurtenances,  to  Elizabeth  hisr  Wife,  and  constituted  the  same 
JEHxabeih  Executrix  of  His  last  Will  and  Testanient  aforesaid,  and 
there  died,  by  rdbon  v(rhere6f,  After  the  Death  of  the  same  Roger 

Wilcox, 
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fllfcox,  the  aforesaid  Elizabeth  entered  into  the  Tenemeats  afore^ 
said,  witli  die  AppurtenanceS|  and  was  thereof  possessed  by  virtue 
of  die  Legacy  aforesaid.  And  the  same  Elizabeth  being  so  thereof 
pos>essed  took  to  Husband  die  aforesaid  Richard  Adams,  whereby 
the  same  Richard  Adams  and  Elizabeth  were  possessed  of  the  Te« 
nements  aforesaid^  with  the  Appurtenances.  And  being  so  thereof 
possessed,  and  the  aforesaid  IVilliam  Pinnock  and  Elizabeth  being 
seized  in  Form  aforesaid  of  tiie  Reversion  of  the  same  Tenements 
with  the  Appurtenances,  the  same  IVilliam  Finnock  and  Elizabeth 
bis  Wife,  afterwards,  viz.  the  tenth  J)ay  of  May,  in  Hie  fourth 
Year  of  the  Reign  of  Lord  Edward  die  Sixth,  late  King  of  Eng- 
land, at  Bro$ley  aforesaid,  demised  to  die  aforesaid  Richard  Adams 
and  Elizabeth  his  Wife,  the  Tenements  aforesaid,  with  the  Ap* 
'purtenanccs,  to  have  and  to  hold  to  the  same  Richard  Adams  and 
Elizabeth  his  Wifef  and  their  Assigns,  for  Term  of  their  Lives, 
and  of  the  longest  Liver  of  them,  wliereby  the  s^me  Richard 
Adams  ^m\  Elizabeth  his  Wife  were  seized  of  the  Tenements 
aforesaid,  with  the  Appurtenances  in  their  Demesne  as  of  Free- 
hold, and  by  reason  whereof  the  aforesaid  Term  of  Years  of  the 
said  Richard  Adatns  and  Elizabeth  his  Wife,  of  and  in  the  Tene- 
ments aforesaid,  with  the  Appurtenances,  was  utterly  ended  and 
expired.  And  afterwards,  viz.  the  last  Day  o(  October^  in  the 
second  and  third  Years  of  die  Reign  of  the  Lord  tlie  King  and 
Lady  the  Queen  now,  the  aforesaid  Richard  Wrotesley  entered  into 
the  Tenements  aforesaid  widi  the  Appurtenances,  and  was  thereof 
possessed  by  virtue  of  the  aforesaid  Demise  thereof  made  to  him 
m  Foini  aforesaid,  by  the  aforesaid  John  late  Prior  and  Convent, 
until  the  aforesaid  Richard  Adams  and  Elizabeth  his  Wife,  the 
first  Day  of  November,  in  die  second  and  third  Years  of  the  Rei^ 
of  the  Lord  the  King  and  Lady  the  Queen  .now,  with  Force  aod 
Arms  into  the  Tenements  aforesaid,  with  the  Appiurtenances  en- 
tered, and  the  same  occupied  for  a  long  Time,  viz.  from  the 
aforesaid  first  Day  of  November,  in  the  second  and  third  Years 
abovesaid,  until  the  Day  of  obtaining  the  original  Writ  of  the 
said  Richard  Wrotesleii,  that  is  to  say,  the  £()th  Day  of  May,  in 
the  third  and  fourth  Years  of  die  Keign  of  the  Lord  the  King  and 
liady  the  Queen  now,  and  him  the  said  Richard  prevented  from 
taking  the  Profits  of  the  Tenements  aforesaid,  with  the  Appu^ 
tenances,  according  to  the  Form  of  the  Demise  aforesaid,  and  him 
from  his  Farm  aforesaid  within  the  Term  aforesaid  ejected;  and 
other  Wrongs,  ^c.  to  the  great  Damage,  &c.  and  against  die  Peace, 
^c.  Wherefore  he  says  that  he  is  damnified  and  lias  Damage  to 
the  Value  of  Jt^O,  and  thereupon  he  brings  Suit,  ^c. 
Defendants  pray  And  the  aforesaid  Richard  Adams  and  Elizabeth,  by  Humphry 
^^'  Dickens^  their  Attorney,  come  and  defend  die  Force  and  Injury 

when,  Sfc.  and  pray  Oyer  of  the  h  #  lenture  aforesaid  made  between 
John^  Prior  of  the  Monastery  of  St.  Milbur^h,  and  the  Convent  of 
the  same  Place,  and  the  aforesaid  Richard  Wrotesley.  And  it  is 
read  to  them  in  diese  Words,  viz.  ^'  This  Indenture  made  the 
"  fourth  Day  of  September  in  the  2Gtli  Year  of  King  Henry  8. 
"  Between  John  Prior  of  the  Monastery  of  St,  MUburga  of 
'^  Mucli-Wenlock  and  the  Convent  of  the  same  Place  of  the  one 
*^  Party  and  Richard  Wrotesley  of  Uie  same  Town  Gentleman 

«*  of 


n 


The  Pleadings :  Wrotesley  v.  Adams.  188  a 

**.of  ike  other  Part,  witnesselh  tlwt  the  said  Prior  and  Convent 
**  of  their  whole  Assent  and  Consent,  have  granted,  demised,  let, 
'*  and  by  these  Presents  do  to  Farm  set  to  the  said  Richard  IVro-  * 

"  tesley  the  Reversion  of  all  their  Farm  in  Bros/e^,  and  also 
"  another  Tenement  there,  with  all  the  Lands,  Leasows,  Pas- 
tures, and  Meadows  to  the  same  belonging,  and  with  all  and 
singnlar  tlieir  Appurtenances  now  in  the  Tenure  and  Holding  of 
one  Roger  IViicox,  to  have  and  to  hold  all  the  said  Farm  and 
"  Tenement,  with  all  other  as  before  is  said,  to  the.said  Richard 
"  Wroteshu  and  to  his  Assigns,  from  the  End  and  expiring 
**  of  the  '1  erm  of  Years  granted  to  tlie  said  Roger  Wilchx^  to 
"  *  the  End  and  Term  of  63  Years  then  next  and  immediately  [  *  189  ] 
ensuing,  and  fully  to  be  compleat  and  ended.  Yielding  and 
paying  therefore  yearly  to  the  said  Prior  and  his  Succejssors 
405.  of  good  and  lawful  Money  o{  England,  to  be  paid  at  the 
"  ^ferms  there  used,  with  Suit  of  Court,  Heriot,  and  all  other 
"  Services,  after  tlie  Custom  of  the  Manor  there,  leritry  only 
*^  except,  because  of  \2d,  of  Increase  contained  within  the  said 
**  Rent  of  40s,  I'he  said  Richard,  and  his  Assigns  also,  during 
*'  the  said  Term,  the  said  Farm  in  all  Manner  of  Buildings  to  the 
^  same  belonging  well  and  sufficiently  shall  sustain  and  repair  as 
'*  often  as  shall  be  needful,  upon  their  own  proper  Costs  and 
'^  Expences,  and  in  the  End  of  their  Term  so  shall  leave.  And 
'^  the  said  Prior  and  his  Successors  shall  deliver  by  their  Bailiff 
*'  there    or   their   Assigns    Timber    thereunto.      And    the    said  ^ 

'*  Richard   and  his  Assigns   during   the   said  Term    shall   have 
'^  sufficient  Housebote  and  He) bote.     And  if  it  shall  happen  the 
^'  said  Rent  of  40^.  to  be  unpaid  after  any  Feast  wherein  it  is  pay- 
**  able,  by  the  Space  of  a  Month,  then  it  shall  be  lawful  for  the 
^'  said  Prior,  and  his  Successors  into  the  said  Farm  and  1  enement, 
**  with  ail  other  before  rehearsed,  to  re-enter,  and  the  same  to 
*^  have  and  ei^oy  as  in  their  former  Estate^  this  Indenture  in  any- 
^  wise  notwithstanding.     The  said  Prior  and  Convent,  and  their 
'^  Successors,  tlie  said  Farm  and  Tenement^  with  all  other  before 
''  rehearsed  to  the  said  Richard  and  to  liis  Assigns  during  the  said 
**  Term  against  all  Men  shall  warrant,  acquit^  and  defend.     In 
^'  wimess  whereof  the  Parties  aforesaid  to  tliese  present  Indeu- 
''  turcs  interchangeably  have  set  their  Seals.     Given  at  IVetilock, 
**  in  the  Chapter-house   tliere,    the   Day  and  Year  abovesaid." 
'Which  being  read  and  heard^  the  same  Richard  and  Elizabeth  say,  Dftnnr  to  the 
that  the  Declaration  aforesaid,  in  Manner  and  Form  aforesaid  de-  Declaration, 
claredy  is  insufficient  in  Law  for  the  aforesaid  Richard  Wrotesley 
to  maintaJB  his  Action  aforesaid  against  tlie  said  Richard  Adams 
and  Elizabeth,  and  tliat  they  have  no  Necessity,  nor  are  by  the 
Law  of  the  Land  bound  to  answer  the  Declaration  aforesaid,  in 
Manner  and  Form  aforesaid  declared  :  And  this  they  arc  ready  to  • 
verify,  wherefore,   for  Want  of  a  sufficrent  Declaralion  '  of   the 
aforesaid  Richard  Wrotesley  in  this  Behalf,  die   same  Richard 
jidams  and  Elizabeth  pray  Judgment,  and  that  the    aforesaid 
Richard  Wrotesley  may  be  precluded  from  having  his  Action  afore- 
said against  them,  ^c. 

And  the  aforesaid  Richard  Wrotesley,   for  that  he  has  above-  Joinder, 
declared  sufficient  Matter  in  Law  to  have  and  maiutaiu  his  Action 

aforesaid 
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aforesaid  against  the  aforesaid  Richard  Adam$  and  EKzatith, 
mIiicIi  he  is  r*iadv  to  verify,  whidh  said  Matter  the  aforeAid 
Hichard  Adams  and  Elizabeth  do  not  deny,  hor  thereonto  in  any- 
vise  answer,  but  the  said  Avermertt  \vholly  refuse  to  admit,  prays 
Judgment  and  his  Damages,  by  reason  of  the  Trespaais  and  Eject- 
ment  aforesaid,  to  be  adjudged  to  him,  ^r.  And  fciecause  the  Jus- 
tices  here  will  advise  of  and  upon  the  P^einisscfs  before  they  give 
Judgment  tliereon,  Day  is  given  to  the  Parties  aforesaid  here  on 
the  Octave  of  St.  Michael,  to  hear  their  Judgihent  thereon,  be- 
cause the  Justices  here  not  yet^  ^r. 

The  Case  was  recited  in  this  Manner.  It  appears  by  the  Record| 
that  Richard  JVrotesley  has  brought   an  t^jectione  Tirrha  against 
Fami  to  HiK-^baiid  Richard  J  dams  and   his  Wife  for  one  Messuage,   60  Acres  of 

vllt^rt^b/Hiis.     ^^^^>  ^^  ^^'^  ^^  Meadow,  and   100  Acres  of  Pasture,  with 

the  Appurtenances,  in  Broshy.  And  he  counts  that  Thomas,  late 
Prior  of  the  Monastery  of  St.  Mithurgh,  of  Great  W^ilock,  now 
disKolved,  was  seized  of  the  said  Tenements  in  his  Demesne  as  of 
Fee,  in  Right  of  the  said  Monastery.  And  that  he  being  to 
seized,  and  'die  Convent  by  Deed  indented  bearing  Date  on  the 
Feast  of  St.  John  the  Baptist,  in  the  22d  Year  of  the  Reigp  of 
King  Edward  4.  made  a  Lease  thereof  to  John  Bailey  and  Joice 

to  cnmrnenct  a/^«-  his  Wife  for  80  Years  next  ensuing  after  the  Feast  of  St.  Michad 

^^ti oj'^th^e"  ***"  "^*^  ^^ ^^™®»  ""^  ^^^^  ^^^^^  *^  ^"^  ^^^*  **y  entered,  and 
first  Termo/y tars,  the  Hu:iband  died,  and  tlieWife  survived,  and  took  to  Hiuband 
an  J  afti  rwnrds  Roger  fVikox,  whereby  tlie  said  Roger  and  Joice  were  possessed 
l5crd"nroUed  ^*  ^®  ^"'^  Tenements ;  and  afterwards  Joice  died,  abd  Roger 
granted  the  Re-     survived  her,  and  was  sole  possessed  of  the  said  Tenements.    And 

he  being  so  possessed,  and  the  Reversion  belonging  to  the  said 
Prior  and  his  Successors,  the  said  Prior  died,  after  whoto  Death 
one  Richard  was  duly  elected  and  made  Prior  of  the  said  Sfonas* 
tery,  whereby  he  was  seized  of  the  Reversion  of  the  said  Tene- 
ments as  of  Fee  and  Right,  in  Right  of  his  said  Monastery.  And 
he  being  so  seized  died,  after  whose  Death  ode  Rowland  was  du^ 
elected  afid  made  Prior  of  the  said  Monastery,  vthereby  he  was 
seized  of  the  Reversion  of  the  said  Teiicments  as  of  Fee  and 
Right,  in  Right  of  the  said  Monastery.  And  lie  being  so  seized 
took  to  riiKtmnd  died,  after  whose  Death  one  John  was  duly  elected  and  inade  Prior 
Md  ti^y^belnir  ^^  ^^^  *^'^  Monastery,  whereby  he  was  seized  of  the  said  Rever* 
soposnewedotthe  aion  of  the  said  Tenements  as  of  Fee  and  Right,  m  Right  of 
Term,  the^Pa-       the  said  Monastery.    And  the  said  Roger  being  possessed  of  the 

said  Tenements,  and  the  Reversion  thereof  belonging  to  the  said 

'  Johrty  Prior,  and  his  Successbrs,  the  saihe  JoA;},  Prior,  iand  the 

Convent  of  the  same  Monastery  afterwards,  viz.  the  '4(hDey  tS 
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September,  in  the  26th  Year  of  thc'Remn  of  King  HetiryS.  hj 

their  Deed  indented,  (one  Part  whiereof  is'  nere  shewn  forth,) '  teasdd 

SuTrender  of  the    to  the  Plaintiff  thelsaid  Tenements 'with  'the  Appurtenances,  oy  the 

^he  *1  ^^th        JName  of  the  Hevei^ion  of  all  their  Farm  in  Isfosley,  and  ilso  tj 

PlaimltTro.y  en-  4ie  Name  of  another  Tenement,  with  all  the  lands,  Leasowsy 

ter  by  virtae  of  Pastures,  and  Meadows  to  the  saine  belonging,  arid  with  all  aild 
the  Leaite  made 

to  him,  a^  weO  as  If  the  Years  had  been  spent  by  Effluxion  of  Time.  8.  C.  Ihrer  177.  )>L  S5. 
S.  P.  Co.  Litt.  4.I.  b.  1  Co.  153.  i».  152.  a.  1  ^ol.  Abr.  849.  pi.  ft.  S  Kol.  Abr.  495.  pK  8. 
S  Leon.  106.    3  Bac  Abr.  4t6.    4  Bac.  Alir.  31^.    Vio.  At)r.  tit.  Surrender  F:  ^  S^. 
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ingnlar  their  Appurtenances,  then  in  the  Tenure  and  Occupatioti 
f  the  said  Roger  IVilcox,  to  have  and  to  hold  to  the  same  Plaintiff, 
nd  to  his  Assigns,  from  the  End  and  Expiration  of  the  said  Term 
f  Years  demised  to  the  aforesaid  Roget  fVilcot,  unto  the  End  and 
erm  of  63  Years  thence  next  ensuing ;  with  this,  that  the  Plain- 
iff  will  aver  that  the  aforesaid  60  Acres  of  Land,  CO  Acres  of 
►feadow,  and  100  Acres  of  Pasture,  with  the  Appurtenances,  in 
3ros/ey  aforesaid,  from  Time  immemorial  have  been  always  de- 
nisable  and  demised  with  the  Farm  and  Tenement  aforesaid,  and 
3t  and  occupied  with  the  same.  And  afterwdrds  the  aforesaid 
hhn,  late  Prior,  and  the  Convent,  by  their  Deed  inrolled  in  the 
Jhancery,  bearing  Date  the  25th  Day  of  January ,  in  the  31st 
fear  of  the  Keign  of  King  Henry  8.  granted  the  Reversion  of  the 
aid  Tenements,  *  amongst  other  Things,  to  the  said  late  King  [  *  IQO  } 
^enryS.  his  Heirs  and  Successors  for  ever,  by  virtue  of  ^hich 
Srant,  and  of  a  certain  Statute  made  in  a  Parliament  of  the  said 
ite  King  Henry  8.  begun  and  holden  at  Westminster,  the  28th 
3ay  of  April,  in  the  3 1st  Year  of  his  Reign,  the  said  King 
Henry  8.  was  seized  of  the  Reversion  of  the  said  Tenements  as 
if  Fee  and  Right,  in  Right  of  his  Crown.  And  afterwards  the 
ame  King,  by  his  Letters-patent,  bearing  Date  at  Westminster, 
he  27th  Day  of  September,  in  the  S7th  Year  of  his  Reign,  granted 
fie  Reversion  of  the  said  Tenements,  with  the  Appurtenances,  to 
Villiam  Pinnock  and  Elizabeth  his  Wife,  and  to  their  Heirs.  And 
fterwards  the  said  Roger  Wi/cox,  being  possessed  ut  supra,  made 
is  Testament,  and  thereby  devised  all  his  Term,  Estate,  and  In- 
jrest  in  the  said  Tenements  to  Elizabeth  his  Wife,  and  made 
er  his  Executrix,  and  died,  and  Elizabeth  his  Wife  entered  into 
le  said  Tenements,  and  was  thereof  possessed  by  Force  of  the 
lid  Legacy,  and  took  to  Husband  the  said  Richard  Adams,  one 
f  the  Defendants,  by  reason  whereof  he  and  his  said  Wife  were 
ossessed  of  the  said  Tenements.  And  they  being  so  possessed, 
se  said  William  Pinnock  and  his  said  Wife,  the  10th  Day  oiMay, 
1  the  4th  Year  of  the  Reign  of  King  Edward  6.  demised  the  said 
Vnements  to  the  Defendants  for  their  Lives,  whereby  the  said 
>efeiidants  were  seized  thereof  in  their  Demesne  as  of  Freehotd, 
lid  by  reason  whereof  the  said  Term  of  Years  which  the  Defend- 
iits  had  in  the  said  Tenements  was  utterly  ended  and  expired. 
ind  afterwards,  viz.  the  last  Day  of  October,  in  the  2d  and  3d 
'ears  of  the  Reign  of  King  Philip  and  Queen  Mary,  tlie  said 
Maintiff  entered  into  the  said  Tenements,  and  was  thereof  pos- 
eased  by  virtue  of  the  said  Demise,  in  Form  aforesaid,  made  to 
im  by  the  said  late  Prior  and  Convent,  until  the  said  Defendants, 
ie  1st  Day  of  November,  in  the  3d  and  4th  Years  of  tlie  Reign  of 
le  said  King  and  Queen,  ousted  him.  And  he  counts  to  his  Da* 
lages  of  «£lO.  And  the  Defendants  demand  Oyer  of  the  said 
>eed  of  Demise  made  to  the  Plaintiff  by  the  said  late  Prior  and 
>>Dveiit,  and  it  was  read  to  them,  and  entered  de  verbo  in  verbnm* 
Lad  the  Deed  was,  that  they  had  granted  and  demised  to  the  Phiin- 
iff  the  Reversion  of  all  their  Farm  in  Brosley,  and  also  another 
reoement,  with  all  the  Lands,  Leasows,  Pastures,  and  Mea- 
lows  to  the  same  belonging,  with  all  and  singular  their  Appur- 
eoauces,  then  in  the  Tenure  of  one  Roger  Wilcox,  to  have  and  to 
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hold  all  the  aaid  Faim  and  Tenement  witk  all  otberxy  as  is  bcfcn^ 
rehearsed,  to  the  said  Richard  Wrotesley,  and  his  Assigns^  from 
the  End  and.  Expiration  of  the  Term  of  Years  granted  to  the  said 
Roger  WUeox  to  the  End  and  Term  of  63  Years  then  next  and  inn 
mediately  ensuing,  and  fully  to  be  compleat  and  ended.  And  iipoii 
this  the  Defendants  demur  in  Judgment. 

And  on  their  Part  it  was  argued,  in  Trinitu  Term,  by  WaUt^ 

Seijeant,  and,  in  the  said  Term  of  St.  Michaeif   by  Souiheoie, 

tValsh^  and  Cams,  Serjeants*    And  on  the  Part  of  the  Plaintiff  it 

was  argued*  in  the  said  Trinky  Terra,  by  Harper,  Serjeant^  and, 

iu  the  said  Term  of  St.  Michaei^  by  Chdmky,  Corbet,  and  Westwn, 

Serjeants.    And  in  the  said  Term  of  St.  HiJJary^  it  was  argved  by 

the  Court,  viz»  by  Weiton^  then  beina  a  Judge,  and  by  Anthmnf 

Brown,  Justice,   and  Dyer,    Chief  Justice,    but   Sir  Humfknt 

Brown,  who  was  then  one  of  the  Justices,  did  "not  argue  at  an, 

because  he  was  so  old  that  his  Senses  were  decayed,  and  his  Voice 

Exeeptionfttskea  could  not  be  heard.    And  divers  Exceptions  were  taken  to  the 

LaI*'ro^c  Del     Count  by  them  Uiat  argued  for  the  Defendants,    The  first  was, 

claration.  i.  that  where  the  Plaintiff,  in  order  to  shew  the  first  Lease,  eon- 

menc^  at  the  Sei^n  of  Thomai,  the  first  Prior  mentkfied,  b» 

there  says,   that  Thomas,  late  Prior  of  the  Monastery,   Sfc.  io 

which  Case  he  has  improperly  called  him  late  Prior,  because  he 

has  shewn  that  Uiere  wefre  three  Priors  after  him,  viz.  Biekard^ 

liowland,  and  John.     But  he  ought  to  have  called  him  ("atfomfasi) 

sometime  Prior,  for  late  contains  the  Time  just  past,  and  aovMfsnr 

may  be  referred  to  any  Time  but  the  Time  just  past,  wherefore  in- 

asmuchi  as  by  dewing  three  Successors  he  has  falsified  the  Imtt,  aad 

so  has  made  a  Repugnancy  in  his  Declaration,  which  ought  to  he 

uniform,  the  Declaration  shall  for  that  Reason  abate.     To  ^MA 

\\  was  answered  that  sometime  Prior  would  have  been  more  propct 

than  late,  but  yet  that  late  is  proper  enough,  and  is  frequently 

used,  in  the  Sense  of  sometime,  as  well  as  sometime  in  the  Sense  o( 

late.     As  in  Wriis  of  Forcible  Entry  sued  at  this  Day  upon  tbe 

Statute  of  8  IL6.  lite  Words  are,  whereas  in  the  Statute  made  in 

.    the  Parlinment  at  Westminster^  in  the  eighth  Year  of  the  Reign  of 

King  Henry  the  Sixth,  late  King  of  hngland,  iic.     So  that  th« 

I  Form  of  the  Writ  at  this  Day  calls  King  Henry  6.  late  King  of 

England^  although  there  have  been  eight  Kings  and  Queens,  since 

his  Time.    And  in  the  Writ  of  Dower,  unde  nihil  habet,  ^^ 

Words  are,  command  A.  that  justly.  Sic.  he  render  to  B,,  tr&e  wttt 

the  Wife  of  C,  her  reasonable  Dotver,  which  is  come  to  her,  ofthi 

Freehold  which  was  of  and  belonging  to  the  aforesaid  C,  aooia' 

time  her  Husband,  &c.     So  that  although  her  Husband  d^  but 

a  little  while  before,   yet  the  Writ  says  sometime  her  Husband* 

From  whence  we  may  see  that  sometime  is  in  some  Places  put  for 

*  Lane  84.  Per     the  Time  just  past,  and  late  for  the  Time  passed  *  long  since,  (at 

J3iromi<^,  w«  w^y  ^liich  Reason  io/e,  used  in  the  Sense  of  sometime,  may  be  weUpeP' 

Years  ago.  mitted,  and  especially  in  Counts,  *f  which,  if  they  have  Matter  of 

tADte83.(v)        Substance,  shall  never  abate.    And  therefore  the  Exception  was 

disallowed  by  the  Rule  of  the  Court. 
Exception  2.  Another  Exception  taken  was,  viz.  that  the  Place  is  not  shewa 

where  John  Bailey  died,    nor  the  Place  where  Joice  took  IVilcot 
to  Husband,  nor.  uk^  Place  wh^e  John,  the  Prioiv  who  nuule  the 


W^OtesIdy  cf.  Adams;  in  C.  B.  i99A 

Lease  li^as  elected :  For  to  shew  the  Cortaint^^  of  die  Commence-' 
Inent  of  die  Lease  claimed  by  the  Plaiotiffi  be  shews  the  Coin 
▼eyance  of  the  first  Lease,  in  order  to  reduce  die  same  to  an  End, 
for  the  End  of  the  first  Lease  makes  the  Commencement  of  the 
aecoiid  Lease.    And  if  John  Bailey  was  not  dead,  then  it  foUowa 
diat  Joice  could  not  have  the  whole  Term  solely  by  Survivorship ; 
and  if  Joice  was  not  married  to  fVikox,  thence  it  follows  that  Wilcot 
couUl  not  have  the  Term  by  the. Marriage  and  Survivorship  of  die 
i^'ife;  and  if  John  (who  is  shewn  to  be  the  last  Prior)  wsis  not  elected 
^nd  made  Prior,  from  thence  it  follows  that  his  Lease  made  to  die 
Plaintiff  is  not  good.    So  that  each  of  thete  Things,  by  itself,  is  tra- 
^erstrble,  and  if  any  one  of  them  be  traversed  and  found,  it  destroys 
the  Plain  tiflTs  Action,  for  which  Reaaon  the  Place  where  the  lliiugs 
♦  were  done  ought  to  be  shewn,  because  the  f>fitie  shall  come  from    ,  [  *  191  ]* 
Aence  if  the  Things  be  traversed.     *  As  in  Debt  upon  an  Obliga-*  » H«  6  Ed.  4. 
tion  the  Place  where  the  Obligation  was  made  oug^t  to  be  shewn  J^*  ••  ^^9-  Lien 
in  the  Count ;  ^  or  if  Attornment  be  aliedged,  the  Place  where  it  p '^  ^^  l^^^'Ji^  • 
was  made  onght  to  be  pleaded  ;  and  in  other  such  like  Thmga  pi.  33.  P.  5  H.  r. 
whith  may  be  traversed  the  Place  where  the  Thing  wa^  done  ought  !?*.  ?*•  ^'S^ 
to  be  shewn,  for  the  better  Certainty  of  die  TriaL    To  which  it  §  HT4r4*  p*L'20. 
was  answered,  that  the  first  Lease,  and  the  Death  of  Bailey^  and  Dy.  15.  pi.  78. 
Jofce's  taking  of  tVifeox  to  Husband,  and  die  Election  of  John  to  39.  P^,^^ 
Be  Prior,  who  made  the  Lease,  is  but  Matter  of  Conveyance  in  ^^^*    *    *** 
order  to  shew  the  certain  Commencement  of  the  second  Lease,  b  5,  p.  ^Qte  149 
for  the  second  Lease  and  the  Ejectment  of  the  Plaintiff  out  of  it  is  ^^^V^A^  r^i/*' 
the  Effect  and  Substance  of  die  Suit.    And  die  first  Lease,  and  ^^^  vLs."^^^' 
the  other  Cn*cumstances  thereof  are  only  Conveyance  and  Induce^  pi* 3 4.  Per  Cur. 
itient  to  the  second  Lease,  ^  Which  Convince  and  Inducement  Sed  amtra  Dy. 
nccdtrnot  be  so  certainly  alledged  as  the  prmcipal  Matter.     ^  And  *J;  S9 1^^6.3^"^ 
it  is  the  common  Form  of  Entries  to  plead  the  Election  ut  eupra^  Bro.  Lien/45. 
without  shewing  any  Place  where  it  was  done ;  wherefore  this  Ex-  P.  5  H.  7  24. 
ception,  as  to  the  Incertainty  of  the  Place,  was  disallowed  by  j^jfero^LkBT' 
fbe  Rule  of  the  Court.  50,  scem'con* 

trary,  but  the  Reporter  pats  a  Quart  in  both  Books* 
«  Sec  Ante  6*  (k). 
^  Heath's  Max.  151, 15f« 

Another  Exception  taken,  was,  in  that  it  is  alledged  that  Joice  £zcepdon  5« 
took  to  Husband  Roger  IVilcox,  whereby  the  said  Roger  and  Joice 
were  possessed,  6fc,  whereas  he  ought  to  have  said  that  they  were 
posaessed  as  in  *  Right  of  the  Wife,  for  it  is  a  Chatde-real,  ^  and  •  s.  P.i  Fioeh 
the  Wife  survivmg  her  Husband  shall  have  it  again,  and  not  the  so.  *^*'?^.*^* 
£xecutors,  and  therefore  by  the  Espowsals  it  is  not  *  devested  out  ^  JJ|    ^^  Dy.'e! 
of  the  Wife,  but  remains  in  her,  for  which  Reason  the  Plaintiff  b.pl.!^.  r.a.  p1.^ 
ought  to  say,  that  the  Husband  and  Wife  were  posaessed  sxs  in  ^0  Litt.  4d.  b. 
Right  of  the  Wife,  as  they  should  have  pleaded  if  it  had  been  a  ^I'^'pfnch  4S. 
Freehold  in  the  Wife.    But  this  Exception  was  also  disallowed  by  f  1  Rol.  Abr. 
the  Rule  of  the  Court,  ^  for  true  it  is  that  the  Husband  and  Wife  S4«-  K*  Pj- 1-  ^ 
were  possessed,  and  the  Mean  and  Manner  how  they  were  pos*  e^J.^95.  post 
-aesaea  is  shewn,  so  that  if  the  whole  be  put  together,  the  Manner  19$  (f).  418  (c). 
of  the  Possession  appears,  and  therefore  it  is  sufficient  l^*"'  Abr.  tit. 

■^'^        '  Baron  and  Feme 

D.  b.  pi.  90.  See  Latw.  1007  argnad9  it  it  said,  that  this  was  a  hardShift  to  bmM 
aUPlMgdod.    ' 
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Exception  4i  '  Another  Exception  taken  was,  that  after  the  Election  of  eack 

of  the  Priors,  it  is  said,  '^  by  force  whereof  he  was  seized  of  the 

**  Reversion  of  the  Tenements  as  of  Fee  and  Right,"  vhere  it 

•  H.15  If.  7.4.b.  ought  to  have  been  said,  "  in  his  Demesne  as  of  Fee."     *  For  be 

^.®'^^^'    should  have  an  Assize  if  the  Termor  was  ejected,  and  in  such 

nugesydi.       '    I'hings  whereof  a  Man  shall  have  an  Assize,  he  shidJ   say  in  hit 

Count,  Countant,  that  he  was  seized  in  his  Demesne  as  of  Fee« 

But  if  the  Reversion  had  been  dependant  upon  an  Estate  for  Life, 

he  should  say  ut  supra^  but  here  he  ought  to  say, ''  in  his  Demesne 

M^in.  Abr.  tit.      <'  as  of  Fee."     To  \\hich  it  was  answered  by  the  Court,  ^  tiiat  true 

isio,    .  p .  21.    j^  jg  jjg  might  have  said  so,  and  it  would  have  been  good,  and  yet 

the  other  Form  of  pleading  is  good  also.  For  when  a  Man  has 
made  a  Lease  for  Years,  he  cannot  of  right  meddle  with  the 
Demesne,  nor  the  Fruits  thereof,  but  he  has  the  Reversion^  and 
the  Ihings  incident  to  it,  as  Fealty.  And  the  Reversion  cannot 
properly  be  said  to  be  in  Demesne,  but  Demesne  is  properly  so 
.  called  when  a  Man  has  the  I'hing  in  Possession,  for  which  Reason 
a  Man  may  say  of  a  Reversion  dependant  upon  an  Estate  for 
Years,  as  well  as  dependant  upon  an  Estate  for  Life,  that  ^e  was 
seized  as  of  Pee.  i\nd  therefore  this  Exception  was  also  dis- 
allowed by  the  Rule  of  tlie  Court. 
£xccptk>n  5*  Another  Exception  taken  was, '  that  the  second  Lease  was  made 

by  the  Name  of  the  Reversion  of  all  their  Farm  in  Brosley^  and 
of  another  Tenement,  with  all  the  Lands,  Leasows,  Pastures,  and 
Meadows  to  the  same  belonging,  and  with  all  and  singular  their 
Appurtenances  then  in  the  Tenure  and  Occnpatiun  of  the  said 
Roger  Wilcox f  at  the  Time  of  the  second  Lease,  fur  if  it  was  not/ 
then  (it  was  said)  the  same  shall  not  pass,  for  tlie  whole  Sentence 
is  protracted  until  that  Fart  comes,  and  rests  upon  it,  so.  that 
notliing  is  demised  but  what  was  in  the  Tenure  and  Occupation  of 
Roger  tVilcox,  As  if  a  Man  leases  all  his  Lands  lying  in  such  a 
Parish,  or  v^hich  descended  to  him  on  the  Part  of  the  Mother,  he 
that  claims  the  Lease  ought  to  aver  that  the  1  hing  claimed  lies  ia 
such  a  Parish,  or  descended  on  the  Part  of  the  Mother,  for  the 
End  of  the  Sentence  rests  in  that.  And  so  is  it  in  tlie  principal 
'  Heath'i  Max.  Case.  To  which  it  was  answered  and  argued  by  the  Court,  ^  that 
i<»i*  the  Averment  is  not  here  necessary  to  be  made,  for  tlic  Lease  iso/' 

all  their  Farm  in  Broslej/,  which  Word  (Farm)  is  a  capital  Mes- 
suage, and  all  the  Lauds  lying  to  it,  and  signifies  the  chief  House 
and  the  Lands  belonging  to  it,  and  not  a  common  House,  and  so 
has  a  Certainty  in  itself.  And  when  it  goes  furdier,  and  say$,  in 
ih^  Tenure  and  Occupation  of  Roger  Wilcox ,  this  is  of  no  Effecti 
»  Cro.  C.  473.  "  for  if  it  was  not  in  his  Tenure  and  Occupation,  yet  it  should  pa», 
ioCo.ti3.ik.       for   there  is  a  Certainty  in  the  Thing  demised,  1 12.  the  Farm  in 

Broslei/i  and  so  another  Certainty  put  to  a  Thing  which  was  cer- 

•  sRoI.  R.  577.  tain  enough  before,  is  of  no  Manner  of  Effect.  '^And  Uierefore 
n  Co.  io«  a.  Vin.  there  is  a  Diversity  where  a  Certainty  is  added  to  a  Thing  that  is 
Abr  tit.  Grants,   incertain,  and  where  to  a  Thing  certain.     °  For  if  1  release  all  my 

•  M.  /Ed;*4.         Right  in  all  my  Lands  in  Dale,  which  I  have  by  Descent  on  the 

j9.  b.  Fit*.  Re-     Part  of  my  Father,  and  I  have  Lands  in  Dale  by  Descent  on  the 

Uasc  11.  Br«-  49.  p^j^  ^f  „,„  Mother,  but  no  Lands  by  Descent  on  tlie  Part  of  my 
Grants  95.  -^  '  "^ 

l^leaditigs  92.  Dy.  50.  pi.  7,  8.  SCo.  33b.34a.  Cro.  C«  548.  Heath'i  Max.  101.  Via.  Abr.  tit 
Helease  Z.  3.  pi.  «•  Foftt  395  (c). 

Father, 


Wrotesley  v,  Adams,  in  C.  B.  191a 

« 

Fatber,   there  the  Release  is  void  ;  for  if  the  Releasee  will   aid 
himself  by  the  Release,  he  ought  to  ^  aver  that  i  had  such  Lauds  ^  Kdvr.  r.  f». 
in  D://e,  by  Descent  on  the  Part  uf  my  Father,  lo  which  the  Re-  p^*  ^'  P*" A?^* 
lease  extended,  and  the  same  is  issuable,  and  if  he  cannot  aver  tliis,  /^(^^^  il^  Release 
then  the  Release  is  void.     And  so  the  Words  of  the  Certainty,  viz.  X.3.  pi.  6, 
M'hich  I  have  by  Descent  on  the  Part  of  my  Father,  being  added 
to  the  general  Wprds  which  were  incertain,  are  of  EflFect.     "^  But  *»  f>y.  ar.pT.ioi. 
if  the  Release  had  been  in  White- Acre,  in  Dale,  which  1  have  bjr  ?^t»McV^^ 
Descent  on  the  Part  of  my  Father,  and  I  had  it  not  by  Descent 
on  the  Part  of  my  Father,  but  otherwise,  yet  the  Release  is  good, 
and  the  Releasee  shall  not  be  compelled  to  take  any  Averment, 
for  the  ITiing  was  certainly  expressed  by  the  firnt  Words,  in  which 
Case  the  Addition  of  another  Certainty  is  not  necessary,  but  super- 
fluous, and  therefore  he  shall  not  there  take  an  Averment  upou  a 
Thing  which  is  of  no  Effect,  be  the  same  true  pr  false.     'And  ''soAss, p|. 8. 
upon  this  Difer^  Chief  Justice,  put  the  Case  in  20  Ass,  where  in  an  P***-  A8»i2c,«i7. 
Assize  of  %0  Cart-loads  of  Wood,  the  Phiintiffs  shewed  forth  a  r>y%?™n'o1!* 
Deed,  by  which  one  W.  Tenant  of  the  Wood  had  granted  out  of  Palm.  94/ 
it  tlie  20  Cart-loads  of  Wood  to  one  J.  in  Fee,  of  w  hich  the  afore-  H<-atli'»  Max, 
said  J.  had  1-6  by  tlie  Grant  of  Richard,  the  Father  of  the  afore-  ^^^" 
said  H,  for  Housebote  *and  Hei/bote,  and  also  they  shewed  forth       [  ♦  ig^  1 
another  Deed  of  Grant  made  over  to  them  the  said  Plaintiffs  by 
the  said  J,     And  the  Plaint  was  challenged,  because  by  the  first 
Deed  it  was  supposed  that  the  1()  Cart  loads  commenced  by  another 
Deed,  which  they  did  not  shew ;  and  the  Plaint  was  there  held 
good,  without  shewing  the  Deed  of  the  tirst  Grant  of  the  J 6  Cart- 
loads, because  the  Grant  of  //.  l^enant  of  the  Soil  was  .sufficient 
for  tlie  20  Cart-loads ;  and  ahhous;h  it  was  said  in  the  Deed  that 
tlie  16  were  by  the  Grant  of  his  Fatlier,  this  was  not  Matter  of 
Substance,  for  there  was  Substance  and  Certainty  enough  before.    • 

*  And  hereupon  he  also   put   the  Case  of  Margery  Farkery  in  » T.  9  H.  6.  i«. 
9  H.  6,  where  the  Queen  had  granted  to  her  for  Term  of  her  Life  ^^'■®-  Aimnity,  3. 
j£20,  percipie/idum  ^  de  quadam  summa  pecunim  asngnata  in  par-  piJ^iJ^*  Hutt  33 
tern  net  is  ipsius  Regiti(R  de   magna  Custuma  de  Ijondon^  by  the  ^SeciSaik.  58, 
Hands  '*^  of  the  Collectors  of  the  same  Custom,  and  she  brought  a  thatan  Annnity 
Writ  of  Annuity  for  the  £^10  against  the  Queen,  and  the  Writ  was  K?ng  muMb^oot 
adjudged  maintainable ;  for  it  is  there  held,  that  if  the  Queen  had  of  spme  Part  of 

*  not  any  Sura  of  the  Custom  assigned  to  her,  yet  the  GrajU  waa  *»"  Revwme,  or 
good,  because  there  was  sufficient  Substance  and  Certainty  in  this  h,^^p^,^*,5^fn^ 
Grant,  before  the  Words  percipiendum  de  quadam  summa,  H,c.    So  charceable  as 
that  if  the  'iliing  has  Substance  and  Certainty  enough,  there  needs  f^^a*  of  «  Subject 
no  other  Words  of  Certainty ;  and  therefore  the  Averment  that  it  &«tfc«.^*^"^ 
was  in  the  Tenure  and  Occupation  of  IVilcox  shall  be  to  no  Pur-  csoi^tnustbeer* 
pose,  seeing  it  is  not  material  whether  it  was  so  or  not.     And  as  to  pressed  in  every 
what  was  said,  that  the  Demise  is  also  by  the  Name  of  another  ^,'^Vy^the^^^ 
Tenement,  with  all  the  Lands,  &t.  which  Words  (anuther  7ewe-  Crown,  F.  N.  B. 
mentf  withy  &c.)  are  not  of  themselves  so  certain  as  the  Word  y^^*  >• 
(Farm)  is,   but  are  utterly  incertaiii,  and  because  of  th^t  Inc^rr  ©f^a  commSi** 
tainty  an  Averment  ought  to  be  taken  ;  Sir,  as  to  this  it  is  to  be  Porcon,  F.  N.  B* 
considered  whether  or  no  the  Words  (another  Tenementy  tcithy  &c.)  i?5*.  I.  In  Mar- 
are  material  to  make  the  Leaae  good,  and  if  they  are  not,  then  ai|  ^^*  Owen,  3. 
Averment  is  not  requisite.     And  it  was  said  that  they  are  not  of 

Substauce  to  make  the  l^ease  good ;  aiid  because  this  is  Part  of  the 

principal 
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principal  Matter^  the  Validity  of  these  Words  \b  di$cttise4  mA 
cleared  up  in  the  Argument  of  the  principal  Matter  afterwards, 
^bere  it  appearsT  more  at  large.  Wherefore  (it  was  said)  it  is  aot 
necessary,  for  the  Declaration  is  in  this  Manner,  viz*,  ^^  And  the 
^'  said  Roger  being  possessed  of  the  said  Tenements,  the  Reveraioo 
'^  thereof  belonging  to  the  said  JohUf  Prior,  and  his  Successonii 
'^  the  same  JToAn,  Prior,  and  the  Convent  afterwards,  viz.  the  A\k 
''  Day  of  Septembevy  &c.  leased  to  the  Plaintiff,  &c."  Which 
Wordj  contain  that  Wilcox  was  possessed  at  the  Time  of  the  new 
Lease  made,  for  the  Words  (the  said  Roger  being  possessed)  being 
spoken  in  the  ablative  Case  absolute,  are  of  the  same  Effect,  by 
the  Conversion  of  the  Participle  (bein^)  into  tlie  Verb  sum,  as  if 
it  had  been  said,  ^*  when  the  aforesaid  Roger  toas  possessed  the 
^'>Abbot  and  Convent  demised,''  ^c.  in  uhicli  Case  it  b  aftirmed 
that  JVilcox  was  possessed  when  the  Abbot  and  Convent  demised 
And  the  Word  (afterwards)  in  hatin  (postea,)  being  in  the  Sen- 
tence,  is  referred  to  the  Time  before  spoken  of,  viz.  to  the  Eiec- 
fion  and  Seizin  of  John,  the  Prior.  And  then  the  Sense  is,  viz* 
after  that  John  was  elected,  and  made  Prior,  and  seized  of  the  Re- 
version, tnd  when  Wilcox  was  possessed,  the  Prior  and  Convent 
demised,  S^c.  And  so  the  Possession  of  Wilcox  at  the  Time  of 
the  new  JLiCase  being  affirmed  and  shewn  by  the  Plaintiff  once, 
it  is  not  necessary  to  be  shewn  and  affirmed  again ;  and  therefore 
the  Exception  was  disallowed  by  the  Rule  of  (he  Court. 

Another  Exception  taken  was,  that  in  the  Count  it  is  shewn  that 
the  Reversion  of  the  Farm  is  demised  before  the  habendum,  and 
nothing  is  there  expressed  in  the  habendum^  by  which  Means  it  is 
referred  by  the  Law  to  the  Thing  before-mentioned;  viz.  to  the  Re- 
version  of  the  Farm,  and  in  the  Lease  recited  in  the  Record  de 
verbo  in  verbum  it  appears  that  the  habendum  is  of  all  the  FaroH 
iic.  and  is  not  of  the  Reversion  of  the  Farm,  as  it  should  be  takeo 
by  the  Count,  so  that  there  is  a  Variance  between  the  Thing  in  the 
habendum  intended  by  the  Count,  and  the  Thing  in  the  habendum 
expressed  in  the  Lease.  To  wliich  it  was  answered,  that  if  there 
be  any  Diversity  in  Law  between  the  habendum^  (he  Farm  from  the 
End  of  the  first  Liease,  and  the  habendum  the  Reversion  of  the 
Farm  from  the  End  of  the  first  Lease,  then  is  there  a  Variance  in 
Fact,  for  which  the  Count  shall  abate  ;  but  if  it  is  all  one  in  Effect 
in  Judgment  in  Law,*  then  there  is  no  Variance  at  all.  So  that  this 
rests  upon  the  Judgment  of  the  Law,  and  is  one  of  the  Points  of 
the  principal  Matter ;  and  therefore  it  is  referred  to  tiie  Argumeot 
of  the  principal  Matter. 

Another  Exception  was  taken  to  the  Count,  because  the  sepond 
Jiease  is  made  to  commence  after  the  End  and  Expiration  of  the 
said  Term  of  Years,  demised  to  the  aforesaid  Roger  Wilcox, 
whereas  in  Truth  the  first  Demise  was  made  to  Bailey  and  bb 
Wife,  and  the  Term  was  conveyed  to  Wilcox  by  the  Marriage  of  the 
Wife,  and  her  Death,  by  the  Act  i^nd  Operation  of  law.  *  For  if  a 
Woman,  possessed  of  a  Term  for  Years,  takes  Husband,  and  the 
1  KoT."Abrr345.   Wife  dies,  although  during  her  Life  the  Term  was  not  ^  devested  out 

{L  8.  Hob.  3.       of  her,  yet  by  her  Death  it  is  vested  in  the  Husband,  and  b  given  to 
mtw. jDor.  ^  J        J    ■  /  o 
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mm  by  the  Act  of  the  Law,  qnod  Curia  amceait,    because  it    U 

a  Thing  in  Possession,  and  not  in  Action.     Tlien  it  w»s  said,  that 

forasmuch  as  it  is  given  to  the  Husband  by  the  Act  of  Law,  it  can« 

not  be  said  that  the  said  Term  of  Years  was  demised  to  ^i7c07. 

To  which  it  was  answered,  that  although  the  Count  is,  dPter  the 

End  and  Expiration  of  the  said  I'erm  of  Years  demised  to  fVilcot, 

and  the  Lease  itself  says,  granted  to  the  said  Wilcox^  and  althotigh 

it  is  in  Fact  conveyed  or  given  to  Wilcox  by  the  Act  of  tlie  Law, 

^  yet  the  Words  are  proper  enough  to  limit  the  certain  Commence-  r  s.  P.  Accord. 

roent  of  the  second  Lease,  for  it  is  not  to  be  taken  by  the  Vfofds  Dy.  178.  pi.  S7« 

demised  to  WilcoXy  that  it  must  of  Necessity  be  intended  that  the  r  itj^onrt^lS' 

first  Lease  was  made  to  Wilcox,  for  the  Words  demiW /d  WUcox  sbanv.Abrlcts! 

may  properly  enough  be  used  when  the  1  erm  WHs  first  made  tQ  pi- 14.  Vin.  Abr. 

another,  and  granted  or  assigned  over  to  Wilcox.     So  that  demised  ^.**^**^  ^'  ** 

may  well  be  taken  for  left  to  another,  or  granted  over  to  aiiothei*,  or  ^ ' 

demised  over  to  another.     ^  And  therefore  if  a  Lease  for  Years  is  ^  Besi^t.  74,  a 

made  to  ^.  who  grants  over  his  Term  to  B.  and  die  Lessor  brines 

an  Action  of  Wast  against  D^  the  Form  of  the  Register  is,  that  J9. 

did  Wast  in  Land  which  he  held  hy  the  Demise  oj  Ato  whom  the 

PiaintiiF  demised.     So  that  a  Grant  over  of  a  Term  may  be  called 

a  Demise.     And  whether  the  Grant  over  of  a  Term  be  by  Act  in 

Doed,  or  by  Act  in  Law,  it  may  properly  enough  be  called  a  De-* 

mise.     Wherefore  this  Exception  was  idso  disallowed  by  the  Knie 

of  the  Court. 

*  Another  Fxception  taken  was,  that  in  the  Count  the  JPlaintiff      r  #  ^c)^  i 
has  alledged  that  die  Prior  and  Convent  by  Deed  enrolled  granted  Exception  a. 
the  Reversion  to  King,  6^c,  and  has  not  alledged  that  the  Prior 
iiias  then  seized  of  the  Reversion.     And  this  he  ought  to  do,  in- 
asmuch as  he  removes  the  Reversion  out   of  the  Prior  to  the  King 
in  order  to  convey  it  to  Pinnock  and  his  Wife,  and  so  on  to   the    . 
Defendants,  to  drown  the  tirst  Term.     And  that  which  shall   be 
<ieve8ted  at  a  certain  Time  ought  to  be  shewn  to  be  at  the  same^ 
Time  in  him  oqt  of  whom  it  shall  be  devested,  and  it  shall  not  be 
intended  to  continue  in  him  without  being  shewn.     *  And  therefore  *  ^T.  7  H.  7,  3. 
in  7  if ,  7.  in  Trespass   for  cutting  and  carrying  away  'IVees,  the  il^^\^*  «^'"P 
Defendant  said  that  sucli   a  one  before  the  1  respass  supposed  93'  2  Huiat.'<04. 
made  a  Feoffment  to  the  Use  of  one  Alices  pretexta  quorum  the  AX«  that  the 
said  Alice  gave  him  (the  Pefendant)  the  I'rees,  and  this  Plea  was  Words  f^attxtu 
adjudged  inttuflicient,  because  it  is  not  shewn  that  the  Feoffee  was  nlTprTci^e  AUe- 
seiaed  to  the  Use  oi  Alice  at  the  Time  of  the  Gift,  for  it  shall  not^^atioa,  f»i  in 
be  intended  to  continue  in  him  without  being  9pecially  shetvn^  rtieir  Nature  they 
So  in  the  Case  here  wliere  9  CKXiveyance  is  made  of  die  Inherit-  nor  diminish.  See 
ance   out  of  die  Prior,  the  Plaintiff  ought  to  have  shewn  that  the  Ante  66(h)  and 
Thing  conveyed  out  of  him  by  the  Grant  was  in  him  at  the  Time  ^^^  Books  there 
of  the  Grant,  and  especially  as  it  ib  in  a  Count,  which  ought  to  b  see' Ante  84 
contain  Certainty  to  all  Purposes,  and   shall  not  be  taken  by  In-  (e)  and  the  Books 
tendfuent.     And  because  the  Plaintiff  has  not  shewn  certainly  that  ^^^  cited. 
the  Reversion  was  in  the  Prior  at  the  Time  of  the  Grant  to  tlie 
King,  the  Count  is  vicious  ;  and  of  this  Opinion  was  D^er,*  Chief 
Justice.     But  the  other  Judges  were  of  the  contrary  Opinion, 
because  a  Fee-simple  or  other  certain  £state  conveyed  to  one  shall 
be  intended  to  ^  continue  in  the  Person,  in  whom  it  is  reposed,  « Moor  Si9.  1 
always  during  the  same  Estate,  if  it  be  not  aliewn  how  it  is  other-  ^®**  J^*  *^**  ^* 
wiie  devest^;  and  especially  iu  Men  of  Religion,    into  whose  Lntw.*367^  1SS6. 

Hands  Post  431.  (a) 
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Hands  the  Lands  which  come  are  said  in  the  Law  to  come  into 

Mortmain,  so  called  (as  Weston,  Justice,  said)  by  Reseaibhnce 

f  Co.  titt.  2.  b.    '  to  a  Man  in  his  last  Moments,  who  holds  whatever  he  lakes  io 

his  Hand  mortuo  mafiu,  that  is,  so  fast  that  he  never  quits  it  until 

be  is  dead.     So  tliat  an  Inheritance  is  supposed  to  continue  in 

•  M.  f  R.  8,  s.      Men  of  Keligion  as  loj^  as  the  House  itself  continues.     ^  And  the 

ni.  6.  in  fine.  F.    Successor  without  any  Seizin  in  him  shall  have  an  Assize  of  No- 

.    .179.C.        vel-Dii)Seizin   for  Jlent  upon  the   Seizin   of  his  Predecessor,  for 

Seizin  once  had  continues  in  the  House.     And  so  Continuance  of 

the  Reversion  is  supposed  in  the  Prior.     And  although   by  the 

'Sec  Ante  84(e)  Rule  of  Law  ^  Declarations  shall  not  be  taken  by  Intetidment,  but 

Suf  ^'dted^*^*      ought  to  have  Certainty,  yet  this  Rule  admits  of  an  Exposition, 

and  is  to  be  thus  taken,  vif,  where  the  Incertainty  is  so  great  that 
fThatDeclara-  it  Stands  indifi'erently  which  W^y  jt  be  taken.  ^  But  .\i here  one 
tioDs  shall  some-  Way  is  most  strong,  and  the  {utendment  that  Way  exc4;eds  much 
giSod* by  Intend-  ^^^  Intendment  the  other  Way,  such  Intendment  shall  be  allowed, 
ment,  see  H.  3  and  Declarations  shall  be  adjudged  good  according  to  such  lu- 
H.  6. 35.  P.  «o  •  tendment.  **.  As  in  Debt  against  the  Heir  the  Count  shall  be  good 
M.  38*H.''6. 13.  notwithstanding  the  Plaintiff  dqes  not  tUew  that  the  Executors 
b.'i4.  a.  Heatb's  have  not  Assets,  because  tliat  shall  be  intended,  for  it  shall  be 
Max.  3, 4.  good  presumed  that  the  Plaintiff  would  pot  else  have  broughi  his 
* ^081*439? "****" * '^^^'^"'  And  many  other  Cases  were  put  hereupon;    for  ^liich 

Reason  the  Exception   was  not  good,    according  to  their   Opi- 
nions. 
Exception  9.  Another  Exception  taken  to  the  Count  was,  in  that  tiie  Pla'ui- 

tiff  has  s^id  therein  that  by  Force  of  the  Gram  by  Deed   enrolled, 
and  by  Force  of  the  Statute,  King  Ileiny  8.  was  seized  of  the 
Beversion  of  the  said  Tenements,  iic*  Sq  ihai  he  has  shewn  that 
be  was  seized   by  two  Means,  where^is  he  niight  have  omitted  the 
Statute,  and  in  shewing  these  two  Ways  of  Seizin   he  has  made 
his  Count  double.     To  which  the  Court  saii),  that  of  Necessity  be 
•  T>y.  lii.pl.  43.   oiight  to  shew  the  Grant  by  Deed  enrolled,  ^  for  tlie  Statute  of 
^y  tbe  Reporter.  31  //,  g,  jjoes  not  give  any  Monasteries,  nur  any  L^aiids  or  Tene- 
ments of  Monasteries   to  the  King.     But  the   Statute    has  two 
Branches  in  it,  the  first  of  which  enacts  thai   tlie  said  King  shall 
have  and  hold  to  him  fiis  Heirs  and  Successors  all  Lands  and  Tene- 
ments of  Monasteries  tchich  had  come  io  his  f[a)ids  after  the  4th 
Day  (f  February  in  the  27  th  Year  of  his  Reign;  the  other  Branch 
enacts,  that  not  only  the  said  Lands  and  Tenements  come  to  his 
Hands  since   the  said  4th  Day  of  February,  but  also  all  other 
Monasteries  which   hereajter  {viz,  alter   the  first  Day  of  the  said 
Parliament)  shall  be  dissolved,  surrendered,  or  by  any  Means  come 
to  the  said  King,  and  all  Lands  and  Tenements  appertaining  to 
the  same,  ichensoever  they  shall  be  dissolved,  surrendered,  or  by 
fsny  other  Means  come  to'  the   Kings  Hands,  shall  be  vested, 
deemed,  and  adjudged  by  Authority  af  this  Parliament  in  the 
actual  and  real  Seizin  and  Possession   of'  the  said  King  his  fleirs 
find  Successors  for  ever,  in  the  Slate  and  Condition  they  now  be,  S)'C. 
iSo  that  the  Statute  does  not  give  any  Lands  or  Tenements  of 
Monasteries  to  the  King,  but  the  first  Branch  shews  how  the  King 
shall  hold  them  tliat  were  tlien  come  to  his  Hands,  atni  the  other 
shews  bow  those  and  the  others  which  should  afterwards  come  ti> 
bim  shall  be  adjudged  in  him.    Wherefore  the  Statute  does  not 

give 
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give  de  novo  any'  Lands  to  the  King,  bat  expresses  ttie  Manner  of 
holding  them  \%hich  were  already  come,  and  which  were  to  come  to 
his  Hands.     For  which  Reason  the  fiirst  coming  of  Lands  to  tlie 
King's  Hands  ought  to  be  expressed,  and  tlieretore  the  Court  held 
that  of  Necessity  the  Grant  by  Deed  enrolled  ought  to  be  shewn. 
And  also  ihejheld  that  the  Plaintiff  ouffht  of  Necessity  to  make 
Mention  of  the  Statute  also,  for  the  said   second  Branch  of  the 
Statute  ordains  that  those  Monasteries  and  their  Lands  which  are 
comey  or  shall  come  to  the  Hands  of  the  King^  shall  be  V€s(ed 
and  adjudged  by  Authority  of  this  Parliament  iu  the  actual  and 
real  Seizin  and  Possession  of  the  Kir^^  Sfc,  And   if  the  Statute 
has  nuMie  them  to  be  Ycsted  in  the  King,  and  to  be  adjudged  in 
him  by  Force  of  the  Statute,  then  of  Necessity  the  Plaintifl  ought 
to  shew  that  which  makes  the  Land  to  be  adjudged   in  the  King, 
viz.  the  Statute.     So  that  the  Grant  by  Deed  enrolled  and  the 
Statute  alsj  ought  *  to  be  shewn,  for  the  Statute  docs  not  enure       [  *  194  ] 
without  the  Grant,  and  the  Grant  without  the  Statute  cannot  be 
shewn,  for  when  the  Statute  says  that  the  Lands  shall  be  adjudged 
iu  the  King  by  Force  of  the  Statute,  it  restrains  all  Men  from 
saying  that  they  shall  be  in  him  otherwise ;  and  therefore  although 
they  come  to  the  Hands  of  the  King  by  the  Grant,  yet  after  they 
are  come  they  shall  be  adjudged  in  him  by  the  Statute,  and  all 
Men  are  restrained  from  saying  the  contrary.     As  if  a  Statute  was 
uiaile  that  all  Lands  which  the  Duke  of  Somerset  should  purchase 
should  be  adjudged  by  the  Statute  to  him  and  to  his  Heirs  of  the 
liody  of  the  second  Wife  b^otten,    this  Act  restrains   all  Men 
from  saying  that  they  should  be  in   him  otherwise.     So  that  the 
Grant  to  the  King  was  not  the  only  Cause  of  the  Seizin  of  the 
King,  but  the  Grant  and  the  Statute  together,  and  therefore  both 
of  them  ought  to  be  shewn ;  *and  that  which  a  Man  is  forced  to  *  Ooc.  Pla.  163. 
shew  cannot  be  said  to  be  double,  nor  shall  it  ever  make  the  Plea  Ante  140  («}• 
double.     And  many  Cases  were  put  hereupon,  and  so  they  hefd 
that  the  shewing  of  the  Grant  and  the  Act  did  not  made  the  Plea 
double.     But  Dyer,  Chief  Justice,  said,  that  although  the  PfaintifF 
ought  to  shew  both,  yet  he  thought  that  the  Plaintitl  ought  to  con- 
clude i7W2//e  cujus  statuti  the  King  was  seized  of  the  Reversion, 
^x.  omitting  the  Grant,  for  the  Grant  by  Deed  enrolled  does  not 
make  tlie  Seizin,    but  the  Statute,  as  it  is  said ;   and  there  is  a 
Transformation  of  the  Seizin,  by  the  Words  of  the  Act,  from  the 
Force  of   the  Grant  to  the  Force  of  the  Act,  and  then  he  ought 
to  shew  the  Grant   and  the  Act,  and  say,    "  by  Force  of  which 
Act  of  Parhament  he  was  seized,  S^c."  So  that  the  Conclusion  of 
the  Seizin  is  not  gooil.     For  if  the  Grant  by  Deed  enrolled  had 
been  before  the  Act,  as  here  it  is  in  Time  after  the  Act,  though 
in  it's  Operation  it  precedes  ihtt  Act,  then  he  ought  to  have  said, 
**  by  Force  of  which  Grant  the  King  was  seized  of  the  Reversion, 
'^  Sfc.  until  the  Day  of  Uie  Act,  at  which  Day  the  King  was  seized 
**  of  the  Reversion,  S^c.  by  Force    of  the  Act,"  so  that  when  the 
Force  of  the  Act  takes  place  he  ought  to  rely  only  upon  the  Act. 
So  in  the   principal  Case  forasmuch  as  the  Act  took  Effect  at  the 
same  Instant  that   the  Grant  took  Effect,  he  ought  to  have  relied 
upoo  the  Act  only  ;  and  therefore  it  seemed  to   him  that  the  Lon- 
cluifioii  might  have  been  better  tlian  it  was.     But  for  another  Hoa- 

son 
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«on  he  was  ofOpiaioii  that  the  Plaintiff  had  not  ^ell 
upon  the  Seizin,  viz,  because  he  has  not  shewn  that  the  Prior 
granted  to  the  King  as  well  the  Monastery  as  the  Reversmk  For 
the  said  Statute  does  not  extend  to  any  Lands  or  Teiienents  of 
any  Monastery,  but  to  Lends  or  Tenements  of  Monasteries 
solved,  suppressed,  renounced,  relinquislied,  forfeiled  or 
dered,  for  the  Words  of  the  said  second  firancli  are,^  that  90t  cmhf 
the  said  Monaiteries  and  other  the  Preini$ses  immediately  mnd  pre* 
sent/y,  but  also  all  other  Monasteries,  Abbies,  Priories^  &c.  whkk 
sJiall  happen  hereafter  to  be  dissolved,  suppressed j  renonneed^re^ 
linquishedy  forfeited,  surrendered^  or  bif  any  eiher  MeasfM  come  to 
the  King,  and  all  the  Sites^  Circuits,  Precincts,  Lands,  Tenemesas, 
&c.  appertaining  to  the  same,  as  soon  as  they  shall  be  dimolved, 
suppressed,  &c.  shall  be  vested,  deemed,  ana  adjudged  by  jfutho- 
^!f  ^j  'A^  Parliament  in  the  very  actual  and  real  Seitin  and 
Possession  of  the  King,  S^c.  And  here  these  Words  (appertaimng 
to  them)  ought  to  be  referred  to  them  dissolved,  supfressed,  surrenr 
dered,  8(c,  And  so  the  Plaintiff  ought  to  have  shewn  that  as  weU 
tiie  Priory  as  the  Reversion  of  the  Farm  came  to  the  Hands  of  the 
King,  for  now  it  does  not  appear  when  the  Monastery  was  dis- 
solved ;  but  in  the  Count  it  is,  late  Prior  of  the  Monastery,  &c« 
dissolved,  which  implies  that  it  was  dissolved  at  the  Time  of  the 
Pleading,  but  the  Time  when  it  vi'as  tirst  dissolved  is  mcertain  to 
us.  Wherefore  forasmuch  as  the  Plsintiff  has  not  shewn  that  tbs 
Monastery  was  dissolved  in  the  Time  of  King  Henry  8.  or  came ta 
his  Inlands,  but  has  only  shewn  the  Reversion  granted  to  him,  be 
has  not  well  conchided  that  by  Force  of  the  Grant  and  of  the  Act 
the  King  was  seized,  but  he  ought  to  have  said  that  by  Force  of 
the  Act  he  was  seized,  omitting  the  Grant,  and  he  ought  not  ta 
have  r^ied  upon  boib. 
Cxe€pttoB  io»  Another  Exception  the  Lord  Dyer  took  to  the  Count,  viz.  Sot 

that  it  is  alledged  therein  that  the  Woman  one  of  the  Defendants 
took  to  Husband  Adams  the  other  Defendant,  whereby  Adams 
and  his  yN\h  were  possessed  of  the  said  Tenements,  and  they 
being  so  possessed,  the  said  Pinnock  and  his  Wife  demised  the 
Tenements  to  them  for  their  Lives.  And  this  they  could  not  do, 
for  during  the  Time  that  Adams  and  his  Wife  were  possessed  by 
Force  of  the  first  Lease,  the  second  Lease  could  not  take  Effect, 

*  S.  P.  Ante  107  for  they  could  not  have  *  both  the  Leases  at  one  same  Time. 
(b).  Per  Bnmleif,  .Wherefore  it  is  repugnant  to  say  that  the  second  Lease  was  made 

to  them  when  tliey  were  possessed  of  the  first  Lease.  But  the 
Plaintiff  ought  to  have  alledged  a  Surrender  previously  of  the  first 
Lease,  or  that  Pinnock  and  his  Wife  with  the  Assent  of  Adams 
and  his  Wife  entered  unto  the  Land,  and  made  them  a  new  Lease. 

♦  P.  40  Ed.  3.  «  And  so  was  it  accordingly  done  in  the  Case  of  Chambertain  and 
^nifer^.'''4^ Aw.  ^^  ^'^^  »»  40  Ed.  3.  in  Assize  of  a  House  brought  by  tliem  againSt 
pi.  16.  Fitz.  Sur-  the  Prioress  of  Clerkenwell,  where  they  made  their  Title  in  this 
render  9. Bro.  36.  Manner,  viz.  they  shewed  that  the  first  Husband  of  the  Wife  was 

Tenant  for  Life  of  the  Lease  of  the  Prioress,  and  afterwards  the 
Prioress  entered  into  the  House  by  the  Assent  of  the  first  Husband, 
and  delivered  Seizin  again  to  him  and  to  his  Wife  (one  of  the  Pfein- 
tiffs)  for  Term  of  their  two  Liv^s,  which  Entry  with  the  Assent 
of  the  Husband  was  a  Surrender,  and  this  Title  was  good,  *for 

there 
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here  it  was  shewn  that  the  first  Lease  was  determined  foy  the  said 
Surrender  before  the  second  Lease  was  made.  But  here  the  Plain- 
tiff has  alledged  that  Adams  and  lus  Wife  being  possessed,  Pinnock 
ahd  his  Wife  made  the  second  Lease  to  them,  which  could  not  be, 
for  there  is  a  Priority  of  Time  in  thi&Case,  that  is  to  say,  the 
Eod  of  the  first  Lease  b  prior  in  Time  to  the  Commencement  of 
the  second  Lease,  and  consequently  the  Commencement  of  the 
second  Lease  is  after  the  End  of  the  first.  And  therefore  although 
the  tlnd  of  the  first  Lease  and  the  *  Commencement  of  the  second  [  *  195  ] 
Lease  are  made  at  one  Time,  yet  in  that  Time  there  is  a  Priority, 
viz.  first  the  End  of  the  former  Lease,  and  afterwards  the  Com- 
mencement of  the  new  Lease.  And  because  the  Plaintiff  has  not 
divided  the  Time,  and  shewn  first  the  End  of  the  former  Lease, 
and  afterwards  the  Commencement  of  the  second  Lease,  tlie  Count 
is  not  good,  according  to  bis  Apprehension,  and  yet,  he  said,  it 
was  a  doubtful  Point,  and  fit  to  be  considered.  But  none  of  the 
other  Justices  spoke  to  it;  for  he,  arguing  last,  moved  the  Ex- 
ception, and  none  of  them  else  took  Notice  of  it. 

As  t6  the  Matter  in  Law,  it  was  divided  into  three  Points.  Tbe  Arf^nmcnt 
First,  what  was  the  Things  demised  to  the  Plaintiff;  secondly,  in  yp®"  *e  Matter 
what  Degree  the  Thing  demised  was  demised,  viz.  in  Reversion  or  *"  ^^: 
in  Possession ;  thirdly,  when  the  Thing  demised  shall  commence. 
And  as  to  the  first  Point  (it  was  said)  it  appears  by  the  Count,  and        i  Point. 
^Iso  by  the  Deed  of  Demise,  that  the  Demise  is  of  the  Reversion 
of  all  their  Fanu  in  Broslej/^  and  also  of  another  Tenement,  with 
all  tlie  Lands,  L^asows,  Pastiues,  and  Meadows,  to  the  same  be- 
longing, Sfc.  Wherefore  it  is  to  be  considered  what  is  a  Farm,  and 
how  much  it  contains.      And  by  Anthontf  Brown,  Justice,  and 
DyeVy  Cliief  Justice,  a  *Farm  is  a  collective  Word,  consisting  of  #  See  Lamb.  Ex- 
divers  lliings  collected  together,  whereof  one  is  a  Messuage,  and  posit.  V.  Ferme, 
the  others  are  the  Lands,  Meadows,  Pastures,  Woods,  Commons,  y?'  ^xul^l* 
and  others  Things  l>ing«or  appertaining  thereto.     And  the  Mes*  Parols,  J.  pi.  5. 
auage  is  not  a  common  Messuage,  nor  are  the  Lands  of  the  Qua-  in  Margioe. 
lity  of  other  Lands  commonly  lying  to  other  Messuages  in  the  same 
Town,  but  it  is  a  capital  Messuage  in  a  Town,  and  the  Lands  ly* 
ing  to  it  are  great  Demesnes,  and  more  extensive  in  Quantity- than 
the  Demesnes  which  lie  to  other  Messuages.   And  yet  all  this  does 
not  make  it  to  be  called  a  Farm,  if  it  has  not  another  1  lung  also ; 
and  that  is,  ^tliat  it  has  been  let  or  demised  to  another  for  Life,  ^tut^r  trs. 
for  Years,  or  at  Will,  for  if  it  has  been  always  reserved  in  tlie 
Hands  of  the  Inheritor  thereof,  it  has  not  the  Name  of  a  Farm. 
So  that  a  Farm  contains  divers  Things,  as  hath  been  said,  as  a 
^  Grange  does ;  and  it  is  a  capital  Messuage  and  a  great  Demesne  ^  See  Co.  Lttt 
which  have  been  let  and  demised,  and  so  is  it  commonly  taken  in  ^*  ^ 
every  Place.   For  which  Reason  the  Law  also  says  it  is  so,  for  the 
Law  is  the  Custom  in  Relation  to  Letters,  Counts,  Pleas,  and  Judg- 
ments, and  the  Common  Law  is  nothing  but  common  Use.     And 
such  ia  the  Definition  of  a  Farm  as  to  the  Lessor  and  Lessee.   But 
a>Farm  is  oftentimes  used  in  other  Senses,  for  as  to  the  Lessee 
only  he  may  be  said  to  be  a  Farmer  of  whatever  Thing  he  has  in 
Lease ;  and  that  which  he  holds  may,  as  to  him,  be  called  his  Farm. 
'  And  so  tbe  Statute  of  Marlbridge  uses  the  Word,  which  says,  d  stat.  Marl' 
uho  Farmn.  daring  tb^  Tim  of  their  Farms;  sJuUl  not  make  wau,  bridge,  cap.  ^s. 

sakf 
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mtle,  nor  Exile  o/HoitseSf  Woodsy  or  Mew,  nor  of  any  Thing  he* 

longing  to  tht  Tenements  that  they  have  to  farm;  «o  that  it  calif 

hioi  a  Farmer  of  Houses,  Woods,  and  VillainSy  and  saya  the  7V- 

^ements  which  they  have  to  farm^  and  dnring  the  Time  of  their 

Farms,  which  is  as  much  as  to  say  during  their  Lease.     And  there 

Farmers  are  intended  generally  for  Lessees.  Also  Farm  has  another 

Sense,  viz.  it  is  called  a  Rent  reserved:  and  that  ia  a  common 

Sense  of  the  Word.     But  the  Sense  of  Farm  in  our  Case,  is  that 

which  is  tirst  mentioned.     And  that  Sense  of  the  Word  has  1>eeQ 

•  S.  P.  cited  t      lately  taken  in  this  Court  in  Bridge's  Case,  *  where  a  Man  made  a 

89.^Pitelib^73.°*   Lease  of  a  capital  Messuage,  and  of  the  great  Demesnes  lying 

Tit»at.  of  Wills,     thereto,  rendering  Rent,  and  devised  by  his  Testament  to  another 

64.  Vin.  Abr.  tit.  all  his  Farm  in  such  a  Place,  and  it  was  here  debated,  whether  the 

S  jTb.'pU  2  ^'*    Uevisee  should  have  the  Rent  only,  or  the  Reversion  and  the  Rent, 

and  the  Opinion  of  this  whole  Court  was,  that  the  Devisee  should 
have  the  Reversion  and  the  Rent  also,  for  the  Word  (Farm)  vras 
taken  in  such  Sense  as  it  is  first  defined  above  :  Wherefore  when 
he  devised  the  Farm,  this  is  sufficient  to  make  the  Reveniofi 
thereof  pass,  and  when  the  Reversion  passes,  the  Rent  shall  pass 
as  incident  to  it,  and  so  he  shall  have  the  whole.  For  which  Hea- 
^ ,  son,  in  our  principal  Case,  Farm  being  taken  as  before  has  cer- 

«  tainty  enough  in  itself,  and  contains  a  Thing  certain.     And  then 

the  Words  in  the  Lease,  viz.  with  all  the  Lands,  LeasarcSy  Pa^' 
tures,  and  Meadons  to  the  same  belonging,  are  pf  no  Effect  as  to 
the  Farm,  for  the  Word  (Farm)  contains  all*  this  in  itself.  And 
also  the  Averment  that  the  said  Land,  Meadow,  and  Pastnrr, 
from  Time  immemorial,  have  always  been  demis  ible  and  demised 
with  the  Farm,  ftr.  is  unnecessary  to  be  taken,  because  die  Word 
(Farm)  comprehends  this,  as  it  has  been  said.  So  that  it  contains 
certainty  enough  to  all  Intents.  And  therefore  if  it  was  not  in  die 
Tenure  of /riVfOj,  it  is  not  material,  bv  reason  of  the  sufficient 
Certainty  in  tjie  Word  fR/rm),  for  whidi  Reason  the  Count  is 
good^  without  any  Averment  that  the  lliing  demised  w^as  in  the 
Tenure  of  kVilcox,  as  it  is  declared  befoi-e  in  the  Exception  taken 
to  it ;  and  so  the  "^Iliing  leased  is  sufficiently  shewn  before.  And 
as  to  the  other  Words  in  tlie  Demise,  before  die  habendum,  viz. 
(hy  the  Name  of  another  Tenement,  with  all  the  Lands,  &c.  to  the 
same  belonging)  it  was  said  by  Anthony  Brown,  that  these  would 
not  aid  the  Lessee,  nor  make  the  Lease  good  the  sooner,  because 
when  it  is  said  (bu  the  Name  of  another  Tenement)  which  is  in 
Laiin  unius  alius  Tenementi,  dus  Word  (alins)  implies  that  it  is 
another  than  the  Farm,  and  it  is  an  Exception  from  the  Farm. 
As  if  I  give  to  one  all  my  Lands  in  Essex,  other  than  in  Dale,  there 
'S.  P.  Cart.  99.  thi?  is  in  Sense  an  Exception  of  all  my  Lands  in  Dale,  ^  And 
j'er  ArchtTj  J.  gQ  j„  ^^Ig  of  Parliament,  touching  the  Forfeiture  of  the  Lands  of 
Cureou,  S37.  Persons  attainted  of  Treason,  it  is  commonly  used  to  put  in, 

saving  the  liight  of  all  Men  other  than  he  that  is  attainted, 
and  his  Heirs,  there  (other  than)  is  an  Exception  of  the  Per- 
son attainted  and  his  Heirs.  So  (other  Tenement)  here  cannot 
be  die  Farm  of  Brosley,  Wherefore  the  Thing  demised  is  only 
the  Farm,  or  only  the  Tenement  and  the  Lands  thereof.  Awl 
that  it  is  the  Farm  which  is  intended  to  be  demised  here,  and 
which  is  also  shewn  to  be  demised  here,  appears  in  that  the 
[  ♦  J96  ]      Plaintiff  has  brought  his  Ejectione  Firman  in  Brosley,  ♦whereby  it 

must 
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inlist  of  Neceduty  be  for  a  Thing  in  Brosley^  and  it  is  not  ^x* 
pressed  where  the  other  Tenement  lies.  And  also  by  the  Quan- 
tity of  the  Landi  Meadowy  and  Pasture,  it  seems  to  be  a  Farm, 
and  by  the  Certainty  of  the  Demise  to  Biailey  and  his  Wife,  and 
the  Conveyance  of  the  whole  to  Wilcox^  it  is  apparent  that  the 
Plaintiff  brought  the  Suit  for  the  Farm^  and  that  the  Thing  de- 
aiised  to  BaUei/  and  his  Wife  was  a  Farm.  So  that  it  appears  that 
the  Suit  here  is  brought  for  that  which  might  pass  by  the  Name  of 
a  Farm,  and  that  the  said  other  Tenement  is  different  from  it. 
Wherefore  the  Thuig  demised  to  the  Plaintiff  is  shewn  and  ex- 
pressed to  usy  to  be  demised  only  by  the  Name  of  the  Farm  of 
Brosley,  and  the  Thing  demised  is  certain  enough,  and  passes  by 
tlie  Name  of  the  Farm  oiilyi  And  so  it  appears  what  was  the 
Thing  demised. 

As  to  the  second  Point,  viz,  in  what  Degree  it  is  demised,  whe'         2  Point* 
tber  in  Reversion  or  in  Possession ;  for  the  Understanding  hereof, 
the  Court  said,  it  is  necessary  to  consider  the  Premisses  of  the 
Deed,  the  habendum ,  and  the  Limitation  of  the  Commencement 
of  the  Lease  made  to  the  Plaintiff^  and  in  the  Discussion  thereof, 
it  is  the  Oflice  of  the  Court  to  msike  all  the  Parts  stand  together, 
if  tbey  may  by  Law,  for  it  is  impossible  to  form  a  Judgment  upon 
<>ne  Part  only,  without  taking  all  the  Parts  into  Consideration ;  so- 
that  one  Part  shall  answer  to  another,  one  shall  minister  to  another, 
and  the  one  shall  not  confound  the  other,  *for  every  Expositor  *  M^a  ett  erm^ 
ought  to  preserve  the  Text,  and  make  something  of  it,  and  not  sitw  qu^r  comtm* 
destroy  it.     And  here  the  Premisses  of  the  Deed  is  a  Grant  and  ^  f:iseeraiexh»8. 
Demise  of  the  Reversion  of  the  Farm,  and  the  Reversion  of  the  winf?.  Max^ 
Farm  (if  one  should  adjudge  upon  this  only  without  respect  to  any  reg,  17. 
T*bing  els<f)  is,  according  to  common  Acceptation,  a  Parcel  of  the 
Estate  in  the  Farm,  that  is,  "^it  is  the  Estate  left  in  the  lessor  or  >  See  Ante  I5r. 
Donor,  where  he  has  given  or  parted  with  die  Possession  to  an-  (a)  158.  (f)  I60w 
other.     And  the  Reversion  and  Possession  cannot  stand  together  ^^^iks  there 
at  one  same  Instant,  for  it  is  a  Reversion  in  respect  of  the  Posses-  cited. 
aion  separated  from  it,  ^  and  the  Unity  of  the  Possession  to  the  Re-  Corson  so. 
version,  makes  the  Reversion  no  longer  a  Reversion;  so  that  the  ^QS(t).^^ 
Reversion  of  tlie  Farm  in  a  certain  Estate  in  the  Farm  in  a  certain  Corson  80. 
Degree,  that  is  to  say,  it  is  that  Estate  in  the  Farm  which  the  Lessor 
halh  after  the  Division  of  it,  viz.  after  tlie  Possession  is  conveyed 
to  and  vested  in  another  during  a  particular  Estate :  And  to  this 
Keversiou  Fealty  is  incident,  and  if  it  is  granted   'Attornment  c  This  Ceremony 
ought  to  be  made,  and  the  Reversion  of  a  Thing,  comprehends  in  is  now  taken 
Law  the  I'hing  itself.     For  if  a  Man  grants  to  another  in  Fee  the  ©f  4^un.  c»p."i6. 
Reversion  of  the  L^ind  which  such  a  one  holds  for  Life,  and  the 
Tenant  attorns,  and  afterwards  he  dies,  the  Grantee  may  enter  and 
have  the  Land  by  force  of  the  Grant ;  ergo  the  Reversion  of  Land 
contains  the  Land  itself,  for  else  he  could  not  have  tlie  Land 
afterwards  by  force  of  the  Grant  of  the  Reversion.     But  it  con- 
tains the  Land  in  a  Degree  which  is  distinct  from  the  Possession, 
and  it  bears  and  carries  in  itself  an  Expectancy  of  the  Possession, 
and  it  is  certain  to  have  the  Possession  if  it  continues  longer  than 
the  Estate  in  Possession.     So  that  it  comprehends  in  itself  a  Con* 
version,  which  is  to  happen  hereafter,  viz.  from  its  own  Degree 
into  another  J>egree|  and  firom  an  Estate  iu  Reversion  into  an 

Estate 
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Estate  in  Poesessioo.     And  sudi  is  a  Rerersion  accordiD^  Id  Ae 

common  and  most  usual  Acceptation  of  the  Word.     But  there  ie 

another  Sense  of  it,  according  to  its  proper  Defioitioiiy  wherein  it 

»  sometimes  used,  which  is  meerly  contnuy  to  the  Degree  wherain 

'Ante  158.  Per    it  in  most  commonly  taken,  and  that  is,  "^  it  is  taken  for  the  Land 

f^r^iSfj^^-     itself,  discharged  of  the  particuhr  JEstate.     For  Reversiok  it  a 

Md,  J.  Noun  Substantive,  derived  from  the  Verb  rivertor.      *  So  that 

•Ibid*  *   revertio  terra  is  in^English  the  returning  of  ^Ae  LaMi^  which  (as 

the  Lord  Dyer  defined  it)  is  the  same  in  Sense  with  the  Land  re- 
turning.  VVherefore  (as  it  seemed  to  him)  reverdo  terret  e$t  terra 
reverten$,  which  is  the  L4ind  in  a  certain  Degree,  viz.  when  it  is 
discharged  of  the  particular  Estate,  and  when  the  Poaseenoa 
thereof  is  coning  where  the  Reversion  was.  So  that  a  ReveraioDi 
cannot  be  used  in  *  this  Sense  when  the  particular  Estate  awl  P^w- 
sessron  continue  in  another,  bat  only  where  tlie  particular  Estate 
is  ended,  and  the  Possession  is  not  in  any  other,  but  is  conmig  lo 
him  who  had  the  Reversion.  As  if  1  woutd  say  that  whereas  A.  hath 
ant  Estate  and  Possession  for  two  Years  in  an  Acre,  after  whick  two 
Years  the  said  Acre  is  to  return  to  me,  I  demise  to  yoo  the  aiaie 
Acre  when  it  is  returning  to  me,  or  when  it  shall  return  to  me,  or 
if  I  say,  when  it  is  returning  to  me  yoo  shall  have  it,  these  Wofds 
and  the  Demise  of  the  Reversion  of  the  Acre  are  all  one,  and  of 
the  same  Sense  and  Substance.  So  that  a  Reversion  of  Land^ 
according  to  the  most  common  Acceptation,  is  ta^en  and  used 
when  the  Poasession  is  removed  from  it,  and  when  the  particular 
Estate  endures ;  but  according  to  the  proper  Definition  of  it,  and 
according  to  the  Sense  least  used,  it  is  Utken  for  the  Land  dis- 
«  charged  of  the  particular  Estate ;  and  when  the  Possession  is  com- 
ing to  him  that  had  the  Reversion,  and  in  hoth  these  Ca^es  it  coih 
tains  the  Land,  but  in  several  Degrees.  Then  here  forasmuch  as 
^  the  Grant  and  Demise  is  only  of  the  Reversion  of  the  Farjn,  (for 

the  other  Tenement  does  not  serve  here  for  the  Cause  before  shewn) 

and  this  Word  (Reversion)  may  be  taken  in  two  Senses,  it  is  further 

to  be  seen  in  which  Sense  it  shall  be  here  used,  and  whether  it 

may  serve  in  both  Senses,  or  perhaps  but  in  one  Sense  only.   And 

as.  to  this  the  habendum  and  the  Limitation  of  the  Commeticemeiit 

of  tlie  Lease  made  to  the  PlaintiflF,  are  to  be  considered.     And  the 

habendum  here  contained  in  the  Count  is  referred  to  the  Thing 

before  mentioned,  mz.  to  the  Reversion  of  the  Farm.     For  when 

a  Man  limits  a  Thing  before  the  habendum,  and  afterwards  says, 

kabendmn  for  Years,  or  for  Life,  or  in  Fee,  and  does  not  name 

the  Thing  in  the  habendum^  it  shall  be  referred  to  the  Thii% 

mentioned  before  the  habendum,  and  it  is  not  necessary  to  repeat 

rCo.  Litt.  6.  a.     the  Thing  again  in  the  habendum.    ^For  the  Office  of  the  Pre- 

2  Co.  bb.  a.  misses  of  a  Deed  is   to  eipress    the  Certainty   of  the   Thing 

V^txf.ibo.        S^^^^y  *  ^^  ^'  ^^  habendum  to  express  the  Quantity  of  the  Estate. 

f  See     r«  iqy  1  "^  H  And  the  habendum  is^good  enough  without  repeating  the  Thing, 

Ante     L  ^  J  and  shall  be  referred  to  the  Thing  beforementioned.     Ami  here  it 

^^^^3^^!*"^         i«  "ot  well  to  read  habendum  in  the  Count,  but  it  ought  to  bo 

cited.  PoUexf.      habenda,  for  it  is  not  put  there  gerundivi,  but  passive,  as  the 

1^0-  Lord  Dyer  said.     So  that  all  that  which   is  disclosed  by  tke 

48.  a?  ^^*  Pleading,  aud  by  the  per  nomen  being  put  together  i8>  that  be  de^ 

mised  Ae  ReversioD  of  the  Farm,  and^  tha-  other  T^eman^  with 

all 
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^H  the  LaadSy  tfc.  Kabenia  eidem  Riehardo,  4c.  bul  in  tbe  Deed  it 

i»  ktbeadum.     Wbevefore  the  Tfaiog  wbich  is  ia  tbe  Premisses  of 

the  Grant,  appearing  by  the  Count,  is  tlie  Reversion  of  the  Farnift 

and  the  Thing  contained  in  tbe  habendum^  aa  tbe  Plaintiff  baa 

counted,  is  tiie  Reversion  also,  but  by  the  Deed  recited,  the  ha^ 

bendum  is  of  the  Farni^  and  not  of  tbe  Reversion  of  the  Farm^ 

and  so  the  Plaintiff  has  aot  demeaned  himself  in  bis  Count,  ac- 

coidxng  to  tbe  Deed.     And  (it  wae  said)  tbe  Case  as  to  this  Point 

is  the  same  m  Effect  with  the  Case  oifThrockmertOM  v.  Trac^  ad«  t  Ante  1474 

judged  in  tbia  Couvt  in  the  Time  of  Queen  Maty^     But  now  inas«   . 

much  as  by  tbe  Count  tbe  Girant  is  of  tbe  Reversion^  habendum 

the  Heversionv  from  the  End  and  Expiration  of  the  first  Term,  S^u 

wherein  there  is  some  Variance  from  the  Deed,  it  ia  to  be  seen 

whether  the  Thing  contained  in  the  habendtun,  viz.  the  Reversion, 

is  of  the  same  Effect  and  Substance  in  Law  as  if  be  \md  said  Aa- 

iendum  the  Farm  itself  from  tbe  End  and  Expiration  of  tlie  first 

Term,  Sf€.    And  as  to  this,  forasraach  as  the  Word  (Reversion) 

has  two  '*'  Senses,  as  it  is  shewn  before^  and  in  eacb  Sense  it  coaa^  •  Ante  t58.  (0 

yrebends  the  Laud,  but  in  several  Degrees  it  is  to  be  considered  i^«  (*)  t9ti« 

if  the  Word  can  serve  here  in  the  most  usual  Sense  and  Degree,  as 

k  is  shewn  before.    And  as  to  this,  ft  was  taken  that  it  could  not, 

if  it  be  all  considered  together ;  but  that  in  tbe  Premises  of  the 

Grant  or  Demise  it  might  well  enough  serve  in  such  Sense  and  De* 

gree,  or  in  the  other  Sense,  as  it  might  in  the  habendum  also  if  it 

had  not  been  limited  at  a  Day  Do  come,  but  presently,  for  if  the 

Grant  bad  been  of  the  Reversion,  habendum  the  Reversion  .fov 

Years,  for  litet  or  in  Fee,  this  had  been  pursuant  enough  to  tl^a 

Premisses ;  and  there  be  oaght  to  have  Attornment,  and  by  reaaoa 

of   the  Reversion  he  sboidd  have  the  Fealty  and  Rent,  if  any 

^as  incident  to  it.     But  when  he  goes  further,,  and  says,  **  haben^ 

*^  dum  the  Reversion  from  the  Eiid  and  Expiration  of  the  first  • 

^  Term  for  (J3  Years  thence  next  ensuiag,*!  this  cannot  stand  «with 

ibe  first  Part,  for  the  Naturet  of  the  Reversion  here  is  taken  in  the         . 

most  usual  Sense,  viz.  to>  pass  presently.     ^  And  it  is  contraijf  to  *  See. Ante  155. 

the  Law  to  vest  in  its  proper  Degree  at  a  Day  to  come,  for  if  ^""^^-^JJ,^*^^*^ 

it  should  vest  at  a  Day  to  come,  then  the  Grantor  would  in  the 

mean  1'inie  have  a  ^lesser  Estate  in  the  Reversion  of  his  own  *> See  Ante  155. 

Creation  than  he  had  before.     For  if  1  make  a  Lease  for  Life  [J^ew^ted^**^ 

to  a  Man,  and  afterwards  I  grapt  the  Reversion  to  another,  ha^ 

bettdum  to  him  and  to  his  Heirs  from  the  Feast  of  St.  Michael 

the  Arcfaan[ri4  next  coming,  if  the  Grant  should  be  good  to  the 

Lestee,  and  the  Reversion  take  effect  firom  the  Feast  of  St.  Mi" 

chaelf  I  who  had  a  Fee  in  the  Reversion  before,  after  the  Grant 

ahouki  have  but  a  Chattle-real,  viz.  an  Estate  until  the  Feast  of  iS^. 

Michael.    So  tfaat  my  Estate  would  be  divided,  and  a  small  Part 

of  it  left  in  me,  and  I  should  be  Tenant  for  Years  of  the  Rever- 

eima  of  my  own  '  Lease  or  making,  which  is  a  lliing  the  Law  will  e  see  Aate  155. 

net  suffer,  for  in  every  Lease  there  ought  to  be  a  distinct  Lessor,  (}) 

and  a  distinct  Lessee.     ^  For  if  I  have  a  Rent  in  Fee,  I  caimot  '  See  Ante  15«. 

grant  this  to  you  from  a  Di^  to  come,  as  it  is  held  ia  8  H.  7.  for  C^  ^d  Vh^n^^* 

Ibe  Reason  above  given.     *  But  if  I  have  Ltnd,  I  may  grant  a  there  cited.  ^  * 

Kent  de  novo  out  of  it  to  commence  at  a  Day  to  come,  for  there  «See  Ante  156. 

1  shall  not  have  any  particular  Estate  ia  it  in  the  mea^  Time,  for  (^>  u>d^  Books 
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it  was  not  in  esse  before,  but  commenced  <fe  tfovo^  and  therefore  I 
may  appoint  it  to  commence  when  1  mIII.  But  in  our  Caw  the 
]{ emersion  of  the  Farm  is  in  esse,  and  he  that  has  it  cannot  mak^ 
his  Estate  less  in  it  without  first  devesting  the  whole  out  of  hin. 
'Snpra.  (•)  ^  And  therefore  a  Reversion  cannot  pass  m  the  Decree  of  a  Rever- 

sion, according  to  the  common  Acceptation  of  it,  at  a  Day  to 
come.  Also  here  jt  cannot  vest  as  a  Reversion  in  the  Plaintiff 
aftbr  the  End  and  Expiration  of  the  first  Lease  for  another  Reason^ 
viz.  because  then  it  is  no  Reversion.  f*or  then  the  Farm  is  in 
Possession,  and  so  in  another  Degree  than  a  Reversion,  accord- 
ing to  the  common  Acceptation  of  the  Word.  Yet  the  Nature 
6f  every  Reversion  is  to  come  to  the  Possession  of  the  Thing 
after  the  particular  Estate  ended,  if  it  endures  so  long,  but  that 
is,  vihen  once  it  took  Effect  as  a  Reversion,  and  in  the  Decree  of 
a  Reversion,  according  to  the  common  Acceptation  of  the  Woid, 
but  to  grant  it  in  the  Degree  of  a  Reversion,  and  to  take  Effect 
at  first  in  another  Degree  which  is  contrary  to  the  Degree  in 
vtrhich  it  was  granted,  is  meerly  repugnant  in  Law.  'Wherefore 
if  the  Reversion  here  should  t>e  taken  in  the  most  usual  Sense 
and  Degree,  all  the  Parts  of  the  Grant  and  Demise  could  not 
stand  together,  but  the  last  would  destroy  the  first.  And  it  is  the 
Ofllice  of  Judges  (as  Anthony  Brown  said)  to  expound  Things  ttf 
res  tnagis  valeat  quam  pereat,  and  to  make  all  the  Parts  of  a 
Deed,  and  the  Intent  of  the  Parties  also  agree  together,  which 
cannot  be  here  if  the  Grant  and  Demise  of  the  Reversion  should 
be  taken  according  to  its  most  usual  Sense  and  common  Accep- 
tation. And  tlierefore  it  is  the  most  reasonable  Way  to  reject 
such  Sense  and  Degree  of  the  Word  (Reversiou)y  and  to  use  it  ac- 
cording  to  the  other  Sense  and  Degree,  if  it  may  be  used  therein, 
and  if  it  being  so  used  will  satisfy  the  Intent  of  the  Parties,  and 
agree  with  the  Law.  And  Uiis  (it  was  said)  it  may  nell  enough, 
for  the  Reversion  of  the  Farm,  taken  in  the  said  other  Sense  and 
Degree,  is  the  Farm  reverting,  or  when  it  is  reverting,  and  so  it 
is  the  Thing  itself  void  and  discharged  of  all  Leases  and  par- 
ticular Estates,  and  in  such  Degree  it  is  properly  demisable. 
And  the  Word  ( Reversion )y  taken  in  such  Signification,  stands 
\\e\\  with  the  Premisses  of  the  Demise  pleaded,  and  with  the 
habendum^  and  with  the  Limitation  of  the  Commencement  of  the 
l^ease,  and  so  every  Part  put  together  makes  a  good  Demi^  of 
ttie  Farm  when  it  shall  revert,  and  of  the  Possession  when  it 
f  Vin.  Abr.  tit.  ■'*^*'  accrue,  and  avoids  all  Sort  of  Repugnancy.  *And  there- 
Rcvinion  U.  fore  it  is  all  one  where  the  Party  demises  the  Reversion  of  the 
P'*  ^  Farm,  habendum  the  Farm  from  the  Time  of  the  first  Lease 

ended  and  expired,  and  where  he  demises  the  Reversion  of  the 

Farm,  habendum  the  Reversion  of  the  Farm   from  the  Time  of 

the  first  Lease  ended  and  expired,  for  in  both  Cases  it  is  in  Sense 

[  *198  ]       a  *  Demise  of  the  Farm  when  it  shall  revert,  and  so  is  equivalent 

*Aute  147.  to  the  said  Case  of  *  Throckmerton  v.  Tracy,  which  each  of  th< 

Judges  alledged,  and  referred  themselves  to  the  Argument  therein, 
and. said  that  the  Sense  of  the  Reversion  there  taken  l>efore  the 
habendum  J  serves  here  in  the  same  Sense  both  before  the  haben* 
dum  and/after  it.  And  they  here  put  many  Cases  which  were  then 
put  in  llie  Argumeut  of  the  said  Case  of  Throckmerton  v.  Tracy, 
*•  wliich 
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lihiicti  I  have  here  omitted,  because  I  have  reported  them  at  large 
in  the  kud  Case  itsdf.  Wherefore  the  Court  took  tlie  Reversion 
in  the  Premisses,  and  in  the  habendum^  to  be  in  the  said  second 
Degree,  and  so  to  a^ree  here  well  eik)iigb« 

llien  as  to  the  third  Point,  rii.  seeing  that  the  Lease  made  to  3  Point        '    « 
the  Plaintiff  is  limited  to  commence  after  the  End  and  Expiration 
Df  the  first  Term  of  Years,  which  Term  of  Years  is  now  de- 
termined bj  the  Lease  made  to  the.Defendants  by  Ptfniiof A  and 
his  Wife^  whether  or  no  the  Demise  made  t&  the  Plaintiff  shall 
take  place  presently  upon  that  Determination :  And  it  was  objected 
that  It  should  not,  for  although  the  first  Lease  is  determin^,-  ^et 
this  Determination  came  by  the  Act  of  tbe  Defendants  in  takmg  ' 
a  greater  Estate,  which  is  only  a  Determination  in  Law,  and  not 
I  Determination  in  Fact,  which  was  intended  by  Ae  Limitation 
Df  the  Commencement  of  the  Demise  to  the  Plaintiff.    For  the 
End  of  the  Term,  limited  for  the  Commencement  of  the  said 
Demise  to  the  Plaintiff  was  such  an  End  as  was  commonly  pre- 
sumed, diat  is,  by  Effluxion  of  Time,  and  not  by  Act  of  the  Law^ 
or  Abbreviation  of  the  Party.    And  though  a  Man  should  stretch 
the  Word  (End)  to  every  Kind  of  End  or  Determination,  yet  he 
cannot  do  so  with  the  other  Word,  viz.  Expiration^  for  (it  was 
said)  Expiration  is  a  particular  Word,  peculiarly  appropriated  to 
Effluxion  of  Time.     So  that  although  it  might  be  objected  (as  * 
indeed  it  cannot)  that  End  is  a  general  Term  not  limited  to  any 
fecial  Meaning,  yet  it  cannot  be  so  objected  as  to  Ex}nration, 
which  is  a  particular  Term  that  cannot  be  drawn  to  any  general 
Sense  out  of  its  particular  Signification.     And  therefore  seeing 
the  Limitation  of  the  (Ilommencement  of  the  said  Demise  made 
to  the  Plaintiff  is  appointed  to  be  upon  the  End  and  Expiration 
of  the  first  Term  of  Years,  the  Plaintiff  ought  to  wait  until  both 
the  Words  preceding  the  Commencement  of  bis  Term  ire  ac- 
complished, and  tlie  Time  of  the  Commencement  thereof  is  not 
yet  come.    And  although  it  be  admitted  that  the  taking  of  the 
Lease  for  Life  shall  be  an  End  and  ExpiriTtion  of  the  first  Term 
of  Years  as  to  the  Defendants  themselves,  }*et  as  to  a  Stranger  it 
is  not  so,  '^for  if  the  Defendants  had  granted  a  Rent-charge  to  a  i»H.  5  H.  5.  S.  h* 
Stranger  out  of  the  first  Term,  there,  notwithstanding  the  De*  PerRo^,  Dy-io^ 
termination  of  the  first  Lease  by  the  Uking  of  the  Lease  for  Life,  J^^^*  ^  \]^^ 
they  should  have  held  the  Farm  charged  with  the  Rent-charge  as  a  Co.  145.  b. ' 
to  the' Grantee,  for  he  is  a  Strtinger^  and  as  to  him  the  first  Lease  d  Co.  107.  b^ 
has  Continuance.     So  the  Plaintiff  here  is  a  Stranger,  and  against  ^^*'Jl\  ^  ^' 
him  the  first  Lease  continues,  and  shall  continue  until  the  Years  Poph.  46. 1  Vol. 
are  elapsed  by  Time,  wherefore  die  Term  shall  pot  yet  commence^  H*  3io.  t  RoL  R* 
and  consequently  the  Plaintiff's  Suit  is  not  maintenabie.  ^.^iSr!  Job«* 

6e.  Cro.  C.  lOS.  Ld.  Raym.  520.  1  Finch  19.  t  Fiaeh  ST.  90  if  m  Man  wbp  has  a 
Rent  acLubwli-dges  a  Statute,  and  then  releasei  to  the  Tcr-tcoaal,  as  to  the  Cwaaitf,  tho 
Rent  has  Codtinoance.  7  Co.  S7.  b.  UUington's  Case. 

But  the  Court  argued  to  the  contrary.  For  where  the  Com^ 
ilicn^ment  of  the  second  Term  is  limited  upon  the  End  and  Ex* 
piration  of  the  first  Tenis  of  Years^  tliey  said  it  is  proper  to  be 
seen  what  it  is  that  shall  bs  determined,  viz.  the  Yean,  or  the 
Estate  in  the  Farm.     And  they  said  it  is  the  Estate,  *  for  tfie  #co.  littiia.  h. 

t  Co.  154.  a. 
Godb.|7,    tBffOWBLllW.   SBae.Abf.0€« 

c  c  Term 
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fi  Co.  154.  a;       T^tm  contaiofl  all  bis  Interest  in  the  Land ;  ^  for  if  If  grant  to  OM 

all  my  Term  in  such  Land,  this  is  as  muqh  as  to  say,  all  my 
Estate  for  Years  which  1  have  in  the  Land.  So  that  a  Term  cou- 
tains  the  Interest  for  Years  which  the  Party  has  in  it.  And  here 
the- Emphasis  (as  the  Lord  D^r  expressed  it)  is  not  upon  the 
Word  (  Years)  but  upon  the  Word  (Term);  and  in  pronouncing  the 
Words  (from  the  End  and  Expiratwi  of  the  said  Term  of  Years) 
the  Accent  ought  to  be  laid  upon  the  Word  CTfrm)  as  the  moat 
material  Word,  and  not  upvn  the  WordrTears^.  And  it  is  no: 
well  written  in  the  Record  ajine  et  expiratione  pradicti  termini  en*- 
norum  dimissorum,  but  it  oi^ght  to  be  dimissi  in  the  singular 
•Dy.i78.pl.  37.  Number,  *  referring  the  Word  demised  to  the  Tei?n,  and  not  to 

the  Years.  So  that  the  Term,  viz,  the  £state  whic(i  he  has  in  the 
Farm  for  Years  might  be  ended^  and  yet  tlie  Years  not  ended: 
-wherefore  (Term)  hete  is  an  Cstate  in  Years,  or  for  Yeats,  but  it 
is  not  Years  only  without  an  Estate ;  and  so  if  the  Estate  is  ended, 
the  Term  is  ended.  And  tliis  is  the  Sense  of  the  Wordf  Te/iii> 
here,  although  it  has  many  other  Meanings.  And  the  Word  (Ex* 
piration)  is  properly  breathing  up,  or  yielding  up  his  Breath,  (as 
the  Lord  Dj^er  said)  and  it  is  applied  to  Man,  or  other  Things  ani- 
n^Ue,  and. is  used  to  express  the  Death  of  a  Man.  For  when  he 
yields  up  his  Breath,  then  he  dies,  for  without  hb  Brcadi  he  cannot 
live.  And  although  it  is  properly  used  in  Relation  to  Things  an* 
mate  which  breathe,  yet  by  a  Similitude  it  is  referred  to  Things 
inanimate.  As  in  our  Law  we  use  the  Word  (reverter)  vhicb  is 
properly  applied  to  Things  animate  which  move  of  themselves,  but 
sometimes  we  use  it  in  our  Law  in  Relation  to  Thii^s  inanimate, 
as  we  say,  when  Tenant  in  Tail  jdies  the  Land  s^all  revert  ta  the 
I^onor.  And  so  Expiration ^  which  is  here  used  by  Similitude  to 
Things  living,  implies  any  End  whatever.  For  as  we  signify  by 
Expiration  the. Death  of  a  Man,  and  his  last  End,  whatever  Way 
It  happens,  so  the  Word  Expiration^  being  applied  to  an  Estats 
for  Years,  may  aptly  enough  signify  the  End  of  it,  t^hatever  Way 
it  be.  So  tliat  the  Expiration  of  an.  Estate  for  Years,  and  the  End 
of  an  Estate  for  Years  is  all  one;  and  it  cannot  be  otherwise 
taken  but  that  the  Intent  of  the  Lessor  and  of  the  Plaintiff  was, 
that  the  Plaintiff  should  have  the  Farm  when  the  first  Lease  was 
gone  or  determined,  by  whatever  Meaits  the  banie  happened  ;  and 
to  this  Purpose  they  used  the  Word  (Expiration).  And  as  to 
.what  was  said,  viz,  that  although  it  be  determined  as  to  the  De- 
fendants themselves,  yet  it  shall  continue  as  to  llic  Plaintiff  beiog 
'^1  tintii  19.  a  Stranger,  Sir,  ^  a  Stranger  for  liis  Advantage  shall  say  that  the 
!!Fiiif,h27.  Lease  contmues,.  and  for  his  Advantage  shall  say  that  it  is  deter* 

ir^.  P.  Co.  Tiitt.  ni.neH  ;  <  for  if  Piunock  had  granted  a  Rent^chai^e  out  of  the 
?^'  -'^i^-*"^**  Reversion,  the  Grantee,  after  the  Lease  for  Life  made  to  the  Defend- 
ants should  distrain  for  it,  and  if  the  Defendants  would  say  that  their 
Lease  for  Years  liad  Continuance,  and  therefore  he  might  not  dis» 
train,  the;StJf:anger  should  say  that  it  is  deterniined.  And  so4h« 
X^laintiff,  being  a  Stranger,  shall,  for  his  Advantage,  take  Bendit  of 
the  Determination  of  the  tii^t  Estate,  whether  it  be  determsMd  hf 
Act  of  the  Law,  or  by  Act  of  the  Party,  or  by  Effluxion  of  ^i  iiBt«- 
And  therefore  the  £i8t  Estate  for  Years  beiog  abbrc? ia^ed  by  tlNT 

laiioy 
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talcing  of  *  the  Lease  for  Ufe  trenches  to  the  Advantage  of  the  Plain*      [  *  1 99  ] 

tiff,   and  makes  bis  Term  to  commence  upon  that  Deter minatiou. 

i\nd*so  the  Opinion  of  all  the  Justices  upon  the  Matter  of  Law  was 

witli  the  Plaintiff,  viz.  that  his  Lease  was  good,  and  that  it  should 

commence  ^upon  tlie  Determination  of  thfe  first  Term  of  Years  •  See  the  Books 

determined  and  ended  bv  the  taking  of  the  new  Lease  for  Life.        cited  Ante  189,  at 

And  Note,  Anthony  Brown  said,  that  the  Writ  was  not  good  cl^****  ^  *^* 
for  two  Causes.     One  wasj,  for  that  the  Words  of  the  Writ  were^ 
that  the  Prior  and  Convent  demised  to  the  Plaintiff^  whereas  the 
Convent  are    dead   Persons  in  Law,   and  cannot  ^demise  any  i>  Dy.  40.  pt.  i* 
^rhing,  but  it  is  the  Demise  of  the  Prior  only.    The  other  was,  ^r.  pi.  45.  s  Bae: 
^  for  diat  the  Form  of  the  Writ  in  the  Register  recites,  that  the  ^rL^^'^j^. 
Goods  and  Chatties  of  (the  Pkintiff)  to  the  Falue,  &c.  found  in  See  Post  «8, 
the  same  Lands  he  took  and  carried  apfay,  which  Clause  was  here  ss^y  the  same 
omitted,  and  ought  to  have  been  insertedf  in  his  Opinion,  although  j^Sc  Counsef" 
it  were  not  true,  because  the  Form  of  the  Writ  in  the  Register  is  and  maiotaioed 
so,  and  not  otherwise.     But  the  Lord  Dyer  was  against  him  in  both  ^y  ^*  Brawny  J. 
these  Points.    For,  as  to  the  first,  inasmuch  as  it  is  apparent  in  ^l^^j^j^ ^^ 
Law  that  the  Convent  could  not  make  a  Demise,  it  is  to  be  ad«  Dyer,  C.  J.  See 
jYidged  nothing  but  Surplusage,  ^  which  shall  not  abate  the  Wrif.  ^.i^b.  Law  of 
And  he  cited  a  Precedent  where  such  a  Writ  was  good.    As  to  the  f^jH^r^iS.a. 
other  Pointy  if  it  was  not  true  that  the  Defendant  took  the  Goods,  PerHme^l 
it  would  not  be  well  done  to  charge  him  with  it.     And  although 
the  Registisr  has  this  Clause,  as  it  ha^  been  said,  yet  it  is  to  be  in^^ 
tended  bv  the  Register  that  the  Clause  ougfit  to  be  iusert,ed  where 
tlie  Truth  of  the  Matter  is  so,  and  not  otherwise. 

A  brief  Report  of  a  Case  argued  in  the  Exchequer, 
in  Easter  Term^  in  the  second  Year  of  the  Reign 
of  §tueen  Elizabeth,  by  the  Counsel  for  the  Parties, 
and  by  the  Barons  of  the  Exchequer,  upon  a  Writ 
of  Debt  brought  there  by  Sir  Thomas  Stradling, 
Knight,  Plaintiff,  against  Rowland  Morgan,  De* 
Jendant,  and  eyitered  amongst  the  Common  Pleas 
there.     And  the  Record  was  asfolhws,  viz. 

tfOfVLJND  Morgan,  of  Mahen,  in  the  County  of  Monmouth,  Gtamorgtk. 
-"*  Esquire,  was  attached  by  Writ  of  this  Exchequer,  to  be  here  Declaration, 
now  00  the  Octave  of  St.  Martin,  in  this  Term,  to  answer  Thomas  ri^u  E^dTm. 
Stradiwg,  Knight,  in  a  certain  Plea  of   Debt,  and  now  at  the  a* 
aforesaid  Octave  of  St.  Martin,  came  here  the  aforesaid  7'Aoi9ia^ 
Stradling,    Kni^t,  by  Robert  Leverton,  his  Attorney,  and  the 
aforesaid  Rowland  Morgan,  by  Humphry  Hatton,  hb  Attorney, 
likewise  came  here ;  whereupon  the  aforesaid  Thomas  Stradling 
complains  against  the  aforesaid  Rowland  Morgan,  of  this,  that  the 
aforesaid  Kotpland  render  to    the  aforesaid  Thomas  Stradling 
j£i7  tdsiSd.  which  he  owes  him,  and  unjustly  detain^;  and  foi* 
that  whereas  by  a  cehaio  Act  roadeat  a  Parliament  of  Lord  .EAnthtf 
the  Sixth,  late  King  of  England,  begun  and  hoMen  ,at  fVest^ 
minster,  the  first  Diay  of  March,  in  the  seventh  Year  of  his  Reign, 
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by  the  said  Lord  the  King,  and  the  Lords  Spiritual  and  Temporal, 
and  the  Commons  in  the  same  Parliament  assembled,  and  also  fay 
Authority  of  the  same  Parliament,  amongst  other  Thin^  it  is 
enacted,  that  if  any  Treasurer,  Receiver,  or  Minister  Accountant, 
or  their  Deputy  or  Deputies,  do  take  or  receive  of  any  Person  or 
Persons,  any  Sum  or  Sums  of  Money,  or  other  Pro6t  of  and  for 
the  Paynjeut  of  any  Fees,  Annuities,  Pensions,  Duties,  or  War- 
rants, more  or  otherwise  than  he  or  they  may  lawfully  do  by  foreign 
I^aws  and  Statutes  therein  then  provided,  that  then  the  said  Trea- 
surer, Receiver,  and  Minister  so  oifending,  shall  forfeit  and  lose  for 
every  Penny  or  Pennyworth  so  to  be  taken  or  received  6$ :  St/,  to 
the  Party  grieved,  to  be  recovered  in  any  of  the  Kiu^s  Conris  of 
Record  by  Bill,  Plaint,  or  Action  of  Debt,  in  which   Suit  no 
Wager  of  Law,  Essoign,  or  Protection  shall  be  allowed,  as  in  die 
Act  aforesaid,    amongst   other  Things,  is  more  fully  contained. 
And  whereas  the  aforesaid  Thomas  Stradling  now  complains,  thtt 
the  last  Day  of  October,  in  the  third  and  fourth  Years  of  the 
Iteign  of  the  now  Kins  and  Queen  Philip  and  Mary,  and  Fong 
before,  by  virtue  of  the  I^etters- patent  of  Lord  Henry  the  Eighth, 
late  King  of  England,  under  his  Great  Seal,  bearing  Date  at  more, 
the  nineteenth  Day  of  September,  in  the  seventeenth  Year  of  his 
Reign,  made  to  the  same  Thomas,  he  was  and  yet  is  Bedel  or 
Collector  of  the  Rents,  Revenues,  and  Profits  issuing  out  of,  and 
to  be  received  of  and  iti  the  Lordships   or  Manors  of  Mukin^ 
Glinrothney,    Sighemith-'Sether,   and    Sighemith-Ocer,    in    the 
r  ^^200  1      "^  County  of  Glamorsan,  and  taking  annually  for  the  Exercisie  of 
"-  his  OiHice  aforesaid  £l3  :6s:Sd.2LS  well  by  his  own  proper  Hands, 

as  by  the  Hands  of  the  Receiver  of  the  same  Lordships  or  Manors, 
for  Term  of  Life  of  the  said  Thomas.  Nevertheless  the  aforesaid 
Rowland  Morgan,  the  same  last  Day  of  October,  being  Receiver 
of  the  Lordships  or  Manors  aforesaid,  the  Statute  aforesaid,  and 
tlie  Penalty  therein  contained  not  regarding,  the  same  hst  Shy  of 
•  Note  here  the  October,  at  *  Cardiff,  in  tlie  said  County  of  Glamorgan,  in  the 
Place  specified  in  abovesaid  third  vtnd  fourth  Years  of  the  Reign  of  the  said  Lord 

^  ^^Uc'ex-"  ^''^  ^'"^  ^"^  ^^  Queen  now,  by  the  Hands  of  John  Jenkin 
torHen  was  cota-  ^^  Landaff,  in  the  County  of  Glamorgan  aforesaid.  Yeoman,  then 
nitted.  See  Servant  and  Deputy  of  the  said  Rowland,  look  and  received  of  the 
Abf  m  ^Extor-'  ^^^^^^^^  Thomas  Stradling,  Knight,  by  the  Hands  of  Dio  Howell, 
tion  C.pl.  1.  '     ^^^^  St^rvant  of  the  same  2  nomas,  for  the  Payment  of  <£lv) ;  65  r8d. 

as  his  Fee  aforesaid  to  the  same  Thomas  Stradling,  then  due  for 
one  whole  Year,  ending  at  the  Feast  of  St,  Michael  die  Archangel 
then  last  past,  by  Colour  of  the  said  Office  of  the  aforesaid  Rotf- 
land,  extortiously  45 :  4d,  according  to  the  Rate  of  4d.  for  every 
twenty  Shillings,  more  and  otherwise  than  he  mi^ht  lawfultytakeor 
jeceive  by  any  foreign  Laws  or  Statutes  in  that  behalf  provided,  con- 
trarv  to.  the  Form  of  the  Statute  aforesaid:  u4ierebv  ah  Action  hatk 
accrued  to  the  said  Thomas  Stradling,  to  demand  and  have  of  the 
aforesaid  Roxdand  Morgan  the  aforesaid  £  1 7  :  6s :  8<f .  And  al- 
tliough  the  aforesaid  now  Plaintiff  hath  often  afterwards-  requested 
the  aforesaid  now  Defendant  to  pay  him  the  aforesaid  «£l7  :6s: 8(J' 
nevertheless  the  said  Rowland  Morgan,  now  Defendant,  the  afore^ 
said  £\1  \Qs:^d.  or  any  Part  thereof  to  the  aforesaid  Thoman 
Stradling  has  not  yet  paid,  but  the  same  to  pay  has  refused,  and 
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yet  does  refuse ;  wherefore  the  aforesaid  PlaintiiT  says  that  he  is 
damnified,  and  has  Damage  to  the  Value  of  100^.  and  therefore  he 
brings  the  Suit,  ^c 

And  the  aforesaid  Rowland  Morgan,  by  his  aforesaid  At|tomey,  Defendant  prayi 
present,  6^c.  defends  the  Force  and  Injury,  Damages,   and  what-  Oy*"  of  the  Writ, 
ever^  S^c.  and  prays  Oj/er  of  the  Writ  aforesaid,  and  it  is  read  to 
him,  6fc,     Which  being  heard,  he  says  that  at  present  he  is  not  ad« 
vised  to  answer  the  aforesaid  Thomas  Stradling  touching  the  Pi*e^ 
misses ;  and  prays   Day  to  imparl  diereon  until  the   Octave  of  Imparlance^        i 
St,  Hillartf,  within  which,  ^T^.  which  is  granted  to  him  by  the  Court, 
and  the  same  Day  is  given  to  the  aforesaid  Thomas  Stradling  here, 
^c._  At  which  Day  the  Parties  aforesaid  came  here  by  their  At- 
tornies  aforesaid,  and  the  aforesaid  Thomas  Stradling  prays,  that 
the  aforesaid  Rowland  Morgan  may  answer  him  touching  the  Pre- 
misses.    And  thereupon  the  same  Rowland  Morgan  by  protesting, 
says,  that  the  Declaration  aforesaid,  and  tlie  Matter  therein  con- 
tained is  insufficient  iit  Law,  to  .which  he  has  no  Necessity,  nor  19 
by  the  Law  of  the  Land  bound  to  answer,  nevertheless  for  Plea 
the  same  Rowland  says,  that  the  aforesaid  Thomas  Stradling,  hi^ ' 
Action  aforesaid  thereof  against  him  ought  not  to  have  or  main- 
tain, because  he  says  that  he  did  not  take  or  receive  the  aforesaid 
45 :  4^.  contrary  to  the  Form  of  the  Statute  aforesaid,  in  Manner  Traverses  ths 
and  Form  as  the  aforesaid  Thomas  Stradling,  by  his  Writ  and  De-  R«**P*« 
claration  aforesaid  above  against  him  has  declared,  and  of  this  he 
puts  himself  upon  the  Country;  and  the  aforesaid  Thomas  Stradr  issue,    ' 
iing  likewise,  therefore  let  a  Jury  come  thereon.     And  because  the 
aforesaid  Town  of  Cardiff  is   in  tlie  County  of  Glamorgan^  in 
JValeSy  where  a  Shoriif  of  this  Kingdom  of  England  cannot  inter- 
meddle, therefore  it  is  commanded  to  the  Sherin  of  the  County  of  VenireFtekuio 
Hereford,  that  he  make  to  come  here  from  the  Day  of  Easter,  in  QJf^J^'^'  EngUail 
Jifteen  Days,  twelve,  S^c.  of  the  Neighbourhood  of  Leomimter,  in 
tne  said  County  of  Hereford^  which  is  the  Visne  next  adjoining  to 
the  said  Town  of  Cardiff,  every  of  whom,  ^c.  by  whom,  Ifc.  and 
who  neither,  4fc.  to  recognize,  8^c.    And  the  same  Day  is  given  to 
the  Parties  aforesaid  here,  S^c,    At  which  Day  the  Parties  afore- 
said came  here  by  their  Attomies  aforesaid,  and  the  Sheriff  of  the 
said  County  of  Hereford  hath  not  returned  here  t]ie  Writ,  ^c. 
Therefore  it  is  commanded  to  the  same  Sheriff  of  the  said  County  Sieut  nUatf 
of  Hereford,  as  heretofore,  that  he  make  to  come  here  on  the 
Alorrow  of  the  Holy  Trinity,  twelve,  ^'c,  of  the  Neighbourhood 
of  Leominster  aforesaid,  in  Form  aforesaid.     And  the  same  Day  is 
g^en  to  the  Parties  aforesaid  here,  ^c.     At  which  Day  the  Parties 
aforesaid  came  here  by  their  A ttopiies.  aforesaid,  and  the  Sheriff 
of  the  jCounty  of  Hereford  aforesaid,  viz.  Richard  Monington,  Retnmof  tbe 
Esquire,  returned  here  the  Writ  oi  Venire  Facias  J uratores,  to-  yfamFoem* 
gether  with  the.  Panel  of  the  Names  of  the  Jurors  annexed  to  the 
same  Writ.    And  the  Jurors  being   called,  did  not  come,  6^c. 
Therefore  it  is  commanded  to  the  same  Sheriff  that  he  distrained 
tiie  aforesaid,  i^e,  by  their  Lands,  i^c*  so  that,  ^c  on  the  Octave  DuM^gtis  Jlnnh 
of  St.  Michael,  or  in  the  mean  Time  before  the  Justices  of  the  said  '^'^* 
Lord  the  King  and  i^ady  the  Queen,  assigned  to  take  Assizes  in 
the  said  County  of  Hereford,  if  they  shall  first  come,  at  Hereford,^ 
in  tbe  said  County  of  Hereford,  on  Wednesday,  the  27th  Day  of 
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July  next  coining,  so  that  the  Inquisition  thereof  there  distinctly 
9nd  plainly  taken  before  the  aforesaid  Justices  of  the  said  Lord 
the  Kong  and  Lady  the  Queen,  for  Assizes  may  be  had  here 
at  the  aforesaid  Octave  of  St,  Michetel ;  and  it  is  said  to  the 
Parties  aforesaid  that  they  be  ready  there  on  the  aforesaid  WedkUr 
dayy  before  the  aforesaid  Justices  of  the  said  Lord  the  King  and 
Lady  the  Queen  for  Assizes ;  and  that  they  be  liere  at  tlie  aforeiaid 
Octave  of  St.  Michael  to  hear  their  Jud^ent  upon  the  Verdict  of 
the  Inquisition  aforesaid,  if,  ^c.  At  which  Day  the  Parties  afore- 
said came  here  by  their  Attoniies  aforesaid,  and  tiie  aforesaid 
Justices  of  the  said  LortJ  the  Kins  and  Lady  the  Queen  for  Aasizes 
delivered  here  the  Tenor  of  this  Plea,  together  v^ith  a  certain  Wiit 
pf  Distringas  Juratores,  with  tlie  Panel  of  the  Names  of  ,the  Juron 
iSxed  to  the  same  Writ,  and  annexed  to  the  same  Tenor,  which 
said  Tenor  is  indorsed  thus,  Afterwards  at  the  Day  and  Place  wit!i- 
in  contained  before  Edward  Saunders,  Knight,  and  Richard  Harper^ 
Esquire,  associated  for  this  Purpose  to  the  same  Edward  and  John 
Whiddon^  Knight,  Justices  of  the  said  Lord  the  King  and  Lady  the 
Queen,  assigned  to  take  Assizes  in  the  County  of  Hereford^  the  Pre* 
isence  of  the  aforesaid  John  not  being  expected,  by  virtue  of  the 
Writ  of  the  said  Lord  the  King  and  Lady  the  Quefin  of  si  nan 
omnesy  by  the  Form  of  the  Statute,  ^c.  caine  as  well  the  withia 
named  1  nomas  Stradling^  Knight,  as  the  within  specified  Rowlaitd 
JIf orga/i,  Esquire,  in  their  proper  Persons.  Likewise  the  Jurors 
withm  specified  being  called  some  of  them  came,  and  some  of  them 
did  not  come,  as  appears  in  tlie  Panel,  therefore,  S^c,  wherefore  it  i^ 
commanded  to  the  same  SheritT  of  the  said  County  of  Her^ord,  a^ 
heretofore  *  that  he  distrain  the  Jurors  afore.<taid  by  their  Lands,  iic. 
so  that,  S^'c.  on  the  Octave  of  St,  Hillary.  The  same  Day  is  given 
to  the  Parties  aforesaid  here,  ^c.  At  which  Day  the  Parties  f^foresaid 
came  here,  viz.  the  said  Thomas  Stradling  by  his  Attorney  afore- 
said, and  the  aforesaid  Rowland  Morgan  by  Cuthb^rt  Leverton  his 
Attorney.  And  the  bherifF  of  the  said  County  of  Hereford  hath 
not  returned  here  the  aforesaid  Writ  of  Distringas  Juratores  sicut 
aliaSy  &^c.  Therefore  it  is  commanded  to  the  same  SberitF,  as  of- 
tentimes, that  he  distrain  the  Jurors  aforesaid  by  their  Lands,  4'c* 
So,  ^c.  from  the  Day  of  Easter  in  fifteen  Days,  or  in  the  mean 
Time  before  the  Justices  of  the  Lady  Elizabeth  tlie  Queen  now 
assigned  to  take  Assizes  in  the  said  County  of  Hereford^  if  they 
shall  first  come,  at  Hereford  in  the  naid  County  of  Hereford^  on 
Monday  the  sixth  D^Ly  of  March  next  coming;  so  that  the  In<^ 
quisition  thereon  there  distinctly  and  plaiiily  taken  before  die  afore- 
said Justices  of  the  said  Lady  the  Queon  now  ibr  Assizes  may  be. 
had  here  at  the  aforesaid  Jijteen  Days  of  Eader.  And  it  is  said 
to  the  Paities  aforesaid  (hat  they  be  there  ready  at  tlie  aforesaid 
Monday  before  the  aforesaid  Justices  of  the  said  J^dy  the  Queen 
now  for  Absizes ;  and  that  they  be  here  at  the  aforesaid  fifteen 
Days  of  Eff^/er  to  hear  their  J  udgmeut  upon  the  Verdict  of  the 
Inquisition  aforesaid,  if,  ^c.  At  which  Day  the  Parties  aforesaid 
came  here  by  their  Attoniies  aforesaid,  and  the  aforesaid  Justices 
of  the  said  Lady  the  Queen  now  for  Assizes  delivered  here  the 
Tenor  of  this  Pica,  together  with  a  certain  Writ  of  Pluries  Dis^ 
tringas  Juratores^  with  the  Panel  of  the  Karnes  of  the  Jurors  fixed. 
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to  the  same  Writ,  and  annexed  to  the  same  Tenor^  and  two  Bills 
of  Attorney  likewise  annexod  to  the  same  Tenor,  the  Tenor  of 
%vhich  said  Record  is  endorsed  thus ;  Afterwards  at  the  Day  and 
Place   within  contained  before  Edward  Saundersp  Knight,    and  Potteaj 
Jlichard  Harper,  Esquire,  associated  for  this  Time  to  the  same 
Jidward  and  John  IVhiddon,  Knight,  Justices  of  die  Lady  the 
Queen  assigned  to  take  Assizes  in  the  County  of  Hereford,  the        • 
Presence  of  the  aforesaid  John  not  being  expected,   by  virtue  of 
|he  Writ  of  the  said  Lady  the  Queen  now  of  si  non  omnes,  by  the 
Porm  of  the  Statute,  ^c.  came  as  well   the  within  named  Thomas 
Stradlin^,  Knight,  by  Edward  Stradling,  Esquire,  his  Attorney,  as 
the  within  specified  Rowland  Morgan,  Esquire,  by  Philip  Mad- 
dock  his  Attorney,  and  the  Jurors  within   specified  being  called 
some  of  them  came,  and  some  of  them  did  not  come.    And  some 
of  them  now  appeared,  viz.  John  Goodwin,  Gentleman,  IVilliani 
BurghiU,  Gentleman,  George  Cromp,  Gentleman,  James  Bit  hell,, 
William  Tranter,  and  John  Hillesley,  and  were  sworn  upon,  the 
said  Jury.     And  because  the  rest  of  the  Jurors  aforesaid  did  not 
appf^r»  therefore  others  of  them  that  were  standing  by  being  chosen 
for  this    Purpose  by  the  Sheriff  of  the  County  aforesaid,  at  the  T^Jadsekamh 
Kcquest  of  the  aforesaid  Thomas  Stradling,  and  by  the  Comraiind  *<«i*<fti«. 
of  the  Justices  aforesaid  are  newly  added,  whose  Names  are  filed 
to  the  Panel  within  written,  according  to  the  Form  of  the  Statute 
in  such  Case  lately  made  and  provided ;  which  said  Persons  so 
newly  added  being  likewise  called  came,  viz»  John  Olme,  JViUiam 
JBeal,  Tlumias  Genis,  Richard  Dqbbins,  John  Pearl,  and  Thomas 
Colling,  and  were  sworn  upon  the  said  Jury  together  with  the 
other  Jurors  before  empaqnelled. .  Who  to  say  the  Truth  of  and  Verdict'fpr  tli^ 
upon  the  within  Contents  being  chosen,  tried,  and  sworn,  say  upon  Ipkuntifft 
their  Oath  that  the  aforesaid  Rowland  Morgan  took  and  received    ^ 
the  wilhin  specified  45.  4d,  contrary  to   the  Form  of  the  Statute 
witliin   written,   in  Manner  and  Form   as  the  aforesaid  Thomas 
SiradlingyviXhin  against  him  hath  alledged.    Therefore,  Sfc.  And 
also  the  Tenors  of  the  said  Bills   of  Attorney  likewise   follow  in  j 

these  Words,  The  within  named  Thomas  Stradling,  Knight,  has 
put  in  his  Phce  Edward  Stradlingf  Esquire,  to  lose  and  gain 
touching  the  Action  within  specified  for  him  in  his  Place  and 
JNaroe.  The  within  named  Rowland  Morgan,  Esquire,  hath  put 
in  his  Place  Philip  Maddock,  Gentleman,  to  lose  and  gain  touch* 
ing  the  Action  \\  ithin  written  for  him  in  his  Place  and  Name.  And 
hereupon  the  aforesaid  Thomas  Stradling  by  his  Attorney  afore- 
said prays  his  Judgment  upon  the  Premisses,  And  because  the 
Court  aforesaid  at  present  is  not  advised  of  giving  their  Judgment 
of  end  upon  the  Premisses,  Day  is  therefore  given  to  the  Parties 
aforesaid  touching  the  Premisses  in  the  same  State  wherein  they 
are  now^  until  the  Morrow  of  the  Holy  Trinity  tq  hear  their  J udg« 
inent  thereon  here,  ^c. 
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The  CASE.  '  The  Case  wa§  recited  in  this  Maimer.  It  appears  by  the  Re- 
^^^  ^^"^'  ^^^^  **^  ^^^  Thomas  Stradtittg,  Knight,  has  sued  here  -an  Action 
The  Plaintif  lie-  '^  Debt  against  Rowland  Morgan,  for  ^17. 6s.  Sd.  and  has  dc- 
clarei  in  the  Ex-  dared  that  whereas  it  was  enacted  by  a  Statute  made  in  7  Edm,  (). 
Statute  f^*£A 6^  **^  i^ony  Treasurer,  Receiver,  or  Minister  Accountant,  or  their 
MD.  1.  whtph  *  I^puty  or  Deputies,  do  receive  of  any  Person  any  Sura  of  Money, 
enacti,  tliat  Re-  or  any  other  Profit  of  and  for  the  Payment  of  any  Fees,  Annuities, 
ceivers  shall  not  pensions.  Duties,  or  Warrants,  more  or  otherwise  than  he  lawMlj 
pain  of  fo^eitlne  "^^y  ^y  foreign  Laws  and  Statutes  in  such  Cases  provided',  that 
e8.8<i.  for  every  then  the  said  Treasurer,  Receiver,  and  Minister  so  offending  shall 
P«""y  1*^?'^***''  forfeit  and  lose  for  every  Penny  or  Pennyworth  so  taken  or  re- 
Plaintfff  had  the  ceived  6s.  8d.  to  the  Par*y  grieved,  to  be  recovered  in  any  of  tlie 
Office  of  Bedel  King's  Courts  of  Record  by  Bill,  Plaint,  or  Action  of  Debt,  in 
and  Collector  of  which  Suit  no  Wager  of  Law,  Essoigii,  or  Protection  shall  be 
ManoR  hTth!^'"''  allowed.  And  whereas  the  said  Plaintiff  the  last  Day  of  Octob^ 
County  of  G/a-  ID  the  dd  and  4th  Yeurs  of  the  Reign  of  King  Philip  and  Queen 
wm^anin ^^^t  Mary^  and'  long  before,  by  virtue  of  the  Letters- patent  of  King 
Feeby  pSent'of  f^^^^y  8.  bearing  Date  at  More  the  19th  Day  of  September  in  the 
JL  8.  for  it.  And  17th  Year  of  his  Reign,  made  to  the  same  Plaintiff  was  Bedel  or 
****t  the  Defend-  Collector  of  the  Rents,  Revenues,  and  Protiis  is^^uing  and  receiv- 

cSverof^theVame  •'^'^  ®^  ^^^  ***  ^®  Lordships  or  Manors  of  Miskin,  Glinrnthfity, 
Manors  extorti-  Sighemit/i-Nether,  and  SighemUh-Over,  in  the  County  of  G/o- 
^^'^y^,^,^'^^'  morgan,  and  taking  annually  for  the  Exercise  of  his   said  Oftice 

&un^of  Gfem«^  *^^^-  ^^'  ^^'  ^^  ^^"  ^y.  ^^^  ^^'"  P«'oper  Hands  as  by  the  Hands  of 
ran.  The  De-  ^he  Receiver  of  the  said  Lordships  or  Manors  for  Term  of  his 
ftiidant  traversed  Life :  The  said  Rowland  Morgan,  the  samjB  last  Day  of  October 
which wastried  ''^^^"S  Receiver  of  the  said  l^ordships  or  Manors,  not  regarding 
hy  Nid  die  said  Statute,  nor  the  Penalty  therein,  the  same  last  Day  of  Or/o- 

I*ruuia[   202]  ber  at  Cardiff  in  the  said  County  of  G/flworij(/>i,  in  *  the   3d  and 

nlrffhrdX^fS  "**  ^^^"  ^^  *®  ?^'^"  ^^  ^''^  ®^'^  *^'"S  and  Queen,  by  the  Han^s 
the  ntxt'Englinh    ®f  Johfi  Jenkin,  Servant,  and  Deputy  to  the  sarae  Rowland,  took 


and  there  found  ending  at  the  Feast  of  5^  Michael,  then  last  past,  by  Colour  of 
Bni^ft^i"ds^'  **  ^^'d  Office  of  the  said  Rowland,  extorliously  4«.  4rf.  according 
because  it  was  not  ^  ^he  Rate  of  4c/.  for  every  twenty  Shillings,  more  and  othenxise 
alledged  in  the  •  than  he  might  lawfully  take  or  receive  by  any  foreign  Laws  and 
whoJ^Le  Man^ors  Statutes  in  such  Behalf  provided,  contrary  to  the  F6rm  of  the 
belonged  at  the  ®(tid  Statute.  And  thereupon  an  Action  has  accrued  to  the  Plain- 
Time  oi  die  Ex-  tiff  to  have  of  the  said  Rowland,  the  said  i  1 7.  (w.  Brf.  To  vi  hich  Uie 
MdTcanse  the'''  ^^^^^ndant  pleads  that  he  did  not  take  nor  receive  the  said  4«.  4^, 
8tatuteot7£d.6.  contrary  to  the  Form  of  the  said  Statute,  in  Manner  and  Form  as 
does  not  extend  the  said  Plahitiff  has  declared.  And  upon  this  they  uere  at  Issue. 
l^fh!:r!fhJ'"fi  Aud  because  the  To^*n  of  Cardiff  is  in  the  County  of  Glamorgan 

others  tnaji  of  the  »       „/    .           .               ci       ir      r     il-     i/-      j            r  ii      i      j        ^    *. 

I^inv,  for  these  |n  IVales,  where  9  Shenn  of  this  Kingdom  ox  hngland  cannot 

Faults  in  the  meddle,  the  Venire  Facias  was  awarded  to  the  Sheritf  of  Hereford 

Perlaration,  not-  tocauSe  12  Men,  ^c.  to  conie  from   the  Neighbourhood   of  Leo- 

nvitq^'tandiug  the  11^^                r  n       /•     1        P    i_    •      1              ^     j 

Verdict  for  the  nunsler,  in  the  said  County  of  liereford,  winch   is  the  next  aq- 

Piaintifiv.  J«^-  joming  Visne   to  the  said  I'own  ot  Cardiff',     Aud  by  jVmi  priu% 

ITi^tyS^  before  the  Justices  of  Assixe  in  the  County  of  Hertford  it  was 

ant.   Vide  foimd  agttiflst  the  Defendant^  ^/z.  that  he  had  received  the  45. 4rf. 

Croniptoo  J.  C.  .  C<iutrary 
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contrary  to  the  Form  of  the  Statute,  in  Manner  and  Form  as  the 
Plaintitr  had  declared. 

And  upon  this  Verdict  the  Plaintiff  afterwards  in  the  Eichequer 
demanded  his  Judgment*  And  it  was  said  on  Behalf  of  the  i)e- 
fendaot  that  the  Plaintiff  ought  not  to  have  Judgment.  And  here- 
upon divers  Points  were  moved.  First,  what  was  the  Sense  of  the 
Dedacation,  viz.  whether  thereby  the  Defendant  shall  be  taken  a 
Receiver  of  the  King,  or  a  Receiver  to  another :  And  if  he  shall 
be  taken  by  tlie  Declaration  to  be  a  Receiver  to  another,  and  not 
to  the  King,  then,  secondly,  if  he  shall  be  within  the  Purview  of 
the  Statute :  And  if  he  shall,  then,  thirdly,  if  the  Plaintiff  might 
sue  for  the  Penalty  elsewhere  than  in  Wales :  And  if  he  might, 
tlien,  fourthly,  if  tliis  Suit  taken  by  original  Writ  in  the  Exchequer 
shall  be  maintenable  by  the  Plpintiff,  >vbo  has  not  shewn  any 
Cause  why  he  was  or  should  be  privileged  there.  And  these 
Points  were  moved  and  argued  in  faster  Term  in  the  second  Year 
of  the  Reign  of  Queen  Elizabeth  by  an  Apprentice  of  the  Mid* 
die  Temple  on  Behalf  of  the  Defendant,  and  by  Mafiwood^  on 
Behalf  of  the  Plaintiff;  and  the  Barons  also  argued  the  same 
ienn. 

And  as  to  the  first  Point,  it  was  argued  by  the  Counsel  for  the  I  Point 
Defendants,  and  also  by  all  the  Barons,  that  the  Defendant  shall 
be  taken  by  the  Declaration  to  be  a  Receiver  to  another  than  to 
the  said  King  and  Queen ;  for  the  Declaration  shews  that  the 
Receipt  of  the  45.  4c/.  was  the  last  Day  of  October,  Anno  3  Sf  4* 
Philip  and  Mart/f  and  shews  also  that  the  Plaintiff  was  then  Bedel 
or  Collector  of  tbe  said  Manors  by  force  of  the  Letters-patent  of 
King /7ei/r^  8.  made  to  him  in  )he  17th  Year  of  his  Reign,  and 
shews  also  that  tlie  Defendant  was  theo  Receiver  of  the  same  Ma- 
nors, but  does  not  shew  to  whom  th^  IVJAOors  then  belonged,  whe- 
ther to  the  King  or  to  another ;  and  although  it  were  admitted 
that  the  Manor?  should  be  intended  to  belong  to  King  Henry  8. 
in  the  17th  Year  qt  his  Reign,  because  he  then  made  the  Plaintiff 
bis  Bedel  of  tliem,  yet  it  is  not  shewn  that  they  ^  continued  in  biip  ^^*  ^*  Kitdl^ 
and  his  H^irs^  which  ought  to  be  shewn  precisely.  And  if  (he  ^^* 
Manors  belonged  tp  another  the  said  last  Day  of  Qcfober,  t^en 
the  Defendant  was  Receiver  to  that  other,  and  not  to  the  King ; 
ai^d  then  if  so  be  there  m^  a  Diversity  in  Law  where  t|ie  Recefvcir 
to  the  King  takes  more  for  Payment  of  a  Fee  tlian  he  ought,  ^d 
where  the  Receiver  to  a  common  Person  takes  more  fof  t)ie  Pay- 
ment of  a  Fee  than  he  ought,  or  in  other  Words,  if  the  one  be 
within  the  Danger  of  the  Statute,  aiid  the  other  not,  then  the  De- 
claration shall  be  taken  most  slrongly  against  the  Plaintiff,  viz. 
that  tiie  Defendant  was  such  a  Receiver  ^s  shall  be  out  of  the 
Danger  of  tlie.  Act.  For  Declarations  oi^ght  fully  and  precisely  tj 
shew  the  Grieyance  ojf  the  Plaintiff,  and  that  cannot  be  where  in 
the  substantial  Part  there  is  Inccrlainty,  and  such  too  as  stands 
indifferent  to  make  the  Defendant  a  wrong  Doer  or  not,  in  which 
jCase  it  is  not  reasonable  to  punish  oi^e  that  is  not  precisely  charged. 
^Wherefore  inasumch  as  Declarations  impeach  the  Party,  and  *SfeABte84.(e]t 
force  him  to  answer,  and  are  the  Foundation  whereupon  tlie  Court  •"^  the  Books 
is  to  give  J^dgment^  it  is  r^a^nahle  that  they  should  be  certain,  ^''•"^^"^ 
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80  that  the  Party  may  know  what  he  is  to  answer  to,  and  the  Jud^ 

upon  what  he  is  to  give  Judgment.     For  which  Reason  if  the  I)e- 

«  Hardr.  135.        ciaraiioD  is  not  certain  to  every  intent,  *  but  has  two  Intendmeuts, 

Heath's  Max.  67,  ^^  ^f  ^y^,,  ^^^.^^  f^^  ^^^  Plaintiff  and  the  other  against  him,  i| 

in  reasonable  to  take  it  in  that  Sense  which  makes  against  him,  for 

if  his  Complaint   lies  in  the  other  Point  it  is  his  Folly  that  he  did 

^        not  shew  it  precisely,  seeing  he  might  have  done  it ;  and  since  be 

has  not,  it  ^all  be  taken  in  the  Sense  against  him,  and  so  sliall 

abate,  because,  it  bemg  taken  in  tliat  Light,  there  is  no  Offence 

^VetLib.Iatmt.  committed  by  the  Defendant.     '^  As  if  a  Man  brings  an  Action  of 

m. a*  Hardr.       Wast  against  Tenant  for  Life,  and  declares  that  J.  S.  made  tbe 

Lease  for  Xife,  and  afterwards  granted  the  Reversion  to  him,  and 
that  the  Tenant  for  Life  attorned,  and  that  he  has  done  Wast  to 
the ,  Disherison  of  the  Plaintiff;  the  Declaration  b  not  good,  be- 
cause he  has  not  shewn  that  the  Wast  was  done. after  tbe  Attorn- 
ment, which  he  ought  to  do,  as  appears  by  the  Book  of  Entrk^ 
for  if  it  was  done  before  the  Attornment,  then  itwas  not  to  bis 
Disherison,  nca  is  it  any  Offence  to  him,  and  if  it  was  done  tffier 
the  Attornment,  thai  it  is  to  his  DisherisoHi  and  is  an  Offence  to 
him.     And  because  by  taking  it  one  Way  the  Matter  is  for  hini, 
and   the  other  Way  against  him,  it  sliall  be  taken  the  Way  that 
•Stt  Ante  27  (g).  m&kes  against  him,  and  therefore  it  shall  be  infeufhcient.     *  So  b 
53(0.  and  the       Assize  of  Land,  if  a  Man   makes  Title  in  his  Plaint,  and  shews 
Book*  there  cited,  ^^i  |,e  ^v,g  ^of^j^  a„d  that  the  Tenant  alien'd  the  Land  in  Mort- 
main to  the  Tenunt  in  the  Assize,  and  that  he  entered^  and  so  was 
seized  until  b}  the  Tenant  disseized,  this  Title  is  not  good,  becaose 
it  might  be  that  he  entered  after  the  Year  after  the  Alienation,  in 
which  Case  his  Entry  was  not  lawful,  or  it  might  be  that  he  en- 
tered wiihin  the  Year,  in  which  Case  his  Entry  was  lav^ful;  and 
therefore  it  shall  be  taken  most  strongly  against  him,  viz.  that 
be  entered  after  the  Year,  and  so   the  Plaint  shall  be  adjudged  in- 
fSee  Ante  84  ,0«  sufficient.     ^  So  (it  was  siiid   tlie  Case  is  in  3  Ed.  4.  where  a  Man 
Slie^^er*"'       *br<.ught  an  Action   of  Debt  for  i*i  5  against  a  Prioress,  and 
r  ♦  2Q3  ]        Cf *unted  that  he  was  retained  with  one  Cicili/,  Pr^decesaorcss  o( 
the  Defendant,  in  the  Office  of  Bailiff  of  Husbandry,  taking  40s.  by 
the  Year,  and  that  he  did  the  Services  Mhich  came  to  the  Use  6f  the 
House,  and  that  he  was  not  paid  for  so  many  Years  sis  amount  to 
the  Sum  before  mentioned,  and  by  the  better  Opinion  this  De- 
claration was  held  insufficient,  because  he  had  shewn  that  lie  was 
retained  with  the  Prcdecessoress,  and  did  nqt  shew  who  retained 
him,  for  there  it  is  said  it  miglit  be  that  he  \>as  retained  by  one  who 
had  no  Warrant  to  reta.n  him,  and  then  the  Retainer  is  void,  add 
it  might  be  that  he  was  retained  by  the  Predeccssoress  lierself,  or 
by  some  other  by  her  Command,  and  th^n  the  Retainer  is  good ; 
and  as  this  may  be  taken  two  Ways  it  is   incertain,   and   therefore 
.  shall  t^  taken  most  strongly  against  the  Plamt iff,  and  that  is,  in  the 
Seme  tliat  makes  against  him,  and  so  it  shall  be  adjudged  insiifii- 
cient.     So  in  the  principal  Case  the  Plaintiff  goes  about  to  chaige 
tbe  Defendant  for  an  Offence  done  the  last  Day  of  October,  Aniio 
S  6i'A  P-  6)  M.  and  shews  that  he  was  then  Receiver  of  the  said 
Manors,  and  has  not  shewn  that  the  said  Manors  then  belong^ 
to  the  said  King  and  Queen.     So  that  it  stands  indifferent  whether 
they  belonged  to  them  or  no    a«id  if  they  did  belong  to  them^  then 

the 
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die  Defendant  was  Receiver  to  them,  and  so  clearly  within  the 
Danger  of  the  Statute ;  and  if  they  then  belonged  to  another^ 
|hen  the  Defendant  was  Receiver  to  another.  And  if  the  Re- 
ceiver to  a  common  Person  is  out  of  the  Danger  of  the  Statute, 
then  it  shall  be  taken  here  that  the  Manors  belonged  to  another 
than  to  the  King,  and  so  that  the  Defendant  was  Receiver  to 
another  than  to  the  King,  and  consequently  out  of  the  Danger 
of  the  Statute ;  for  that  is  the  Sense  that  makes  strongest  against 
the  Plaintiff,  and  so  it  shall  betaken,  and  therefore  the  Declaration 
js  iusufiicient  ^  becau^^  of  the  Incertainty  in  not  shewing  whose  *S.P.  Hardr. 
Receiver  the  Defendant  was.  ^^  Kitcli.45r. 

As  to  the  next  Point,  viz.  whether  the  Statute  extends  to  Trea-  t  Point, 
surers^  Receivers,  or  Ministers  Accountant  of  any  other  Person 
than  the  King ;  it  was  argued  by  the  Counsel  for  the  Defendant, 
imd  also  it  was  argued  and  held  by  all  the  Barons,  **that  Trea-  li'^i^I^Sjr. 
surers,  Receivers,  or  Ministers  Accountant  of  common  Persons,  4  y^.  550/ 
and  their  Deputies,  who  receive  Money  or  other  Profit  for  Pay- 
ment of  Fees,  8fc.  are  out  of  the  Purview  and  Penalty  of  the  said 
Statute.  And  yet  they  ail  agreed  that  such  are  withm  the  Words 
of  the  Statute,  for  the  Words  are,  if  any  Treasurerf  Receivery  or 
Minister  Accountant y  or  their  Deputies^  tak^or  receive,  &c.  which 
Word  (ani/ )  is  a  g^eneral  Word,  and  contains  every  Treasurer,  Re- 
ceiver, or  Minister  Accountant.  For  he  that  is  a  Treasurer  to  a 
common  Person  is  a  Treasurer,  and  thisAVord  (an^)iuchxdes  every 
one,  for  in  containing  each  singular  Number  it  has  the  Sense  oJF 
the  Plural,  so  tliat  the  Words  which  enact,  that  if  any  Receiver  do 
audi  an  Act,  he  shall  forfeit  so  much,  include  in  them  that  if  the 
Receiver  of  a  common  Person  does  the  Act,  he  shall  forfeit  the 
Thing.  Wherefore  the  Words  of  the  Branch  being  general,  com^ 
prchend  the  Defendant  here.  '  ^ut  if  a  Man  considers  where  the  *  *  ^^^  ^^* 
Mischief  lay  before  the  Statute,  and  what  it  ^as  that  the  Parlia- 
ment intended  to  redress,  he  will  thereby  perceive  tliat  the  Intent 
of  the  Majcers  of  the  Act  was  only  to  punibh  the  Treasurers,  Re^ 
ceivers,  and  Ministers  of  the  King,  and  not  of  cpmmon  Persons, 
for  from  the  former  only  the  Mischief  grew.  ''For  when  Mo-  *l4tt.B.f4y« 
nasteries.  Houses  of  Religion,  Colleges,  and  Chantries  were  dis- 
aolved,  and  came  to  the  Hands  of  King  Henry  8.  and  King 
Edward  6.  Pensions  were  assigned  to  the  Abbots,  Monks,  Nuns, 
Incumbents,  and  others  who  before  lived  upon  the  Possessions  of 
the  said  Monasteries  and  Houses  which  so  came  to  the  Hands  of 
the  said  Kings,  and  of  these  Pensioners  there  was  a  great  Number. 
And  also  upon  other  Actions  the  said  Kings  were  d^arged  with  the 
Payment  of  many  Annuities.  And  the  Treasurers  and  Receivers, 
and  other  Ministers  Accountant  appointed  by  tlie  said  Kings  to  pay 
them,  perceiving  tliat  so  many  were  payable  through  their  Hands, . 
made  a  Gain  of  it,  and  would  give  for  Answer  to  the  Pensioners, 
Annuitants,  S^c,  that  they  had  no  Money  of  the  King's  in  their 
Hands,  or  would  delay  and  put  then)  off  by  otjier  Means,  until 
they  were  forced  to  give  them  some  R^w^fd  to  get  what  was  due 
to  them.  And  |by  such  extortious  Delays  and  Means  they  com- 
pelled the  poor  Pensioners  and  oti^ers  ^o  part  with  a  good  deal  of 
.what  was  due  to  them  to  the  Treasurers^  Receivers^  and  others  .ap- 
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poiBtBd  to  ptj  dies,  who  inncfacd  tfaeoifdfvs  chcnbir ,  mai  im- 
poTenjbed  the  Pensiooen,  %iliich  was  a  great  Eoomntj^  and  ae- 
cesnrj  to  be  restmlned.  And  to  this  End  a  Bfanch  wss  pnt  in  the 
Act  made  m  55  //.  8.  co.tcemin^  the  Erection  of  the  Coort  of 
SurrejarSy  !»;  wfaicb  it  is  enacted,  ikai  the  gtmtral  or  fortkaJv 
Recdten^  or  ihnr  Deputing  mho  hereafter  Jtati  hiqppem  ioma 
any  Annmi^^  Pension  or  Rent^  shall  not  retain  or  take  of  m 
Party  to  whom  thet/  shali  happem  to  pay  the  same  ky  way  ^' Re- 
ward,  or  otherwise^  above  the  ^um  of  Ad.  for  every  tirenty  Smtfit^ 
tchith  the  same  general  or  particular  Receiver  shall  happen  topof, 
on  Pain  of  forfeiting  6s :  3rf.  for  every  Penny  which  he  or  tiiy 
shall  happen  to  receive  above  the  Sam  of  4d.  for  every  tireBty 
Shillings  which  he  or  they  shall  happen  to  pa^,  the  one  Moiety  of 
this  Forfeiture  to  be  to  the  King^  r,nd  the  either  to  tlte  Party  thai 
will  sue  for  the  same;  miuch  Act  extends  only  to  the  Receirers  ot* 
the  King,  as  one  maj  see  bj  comparing  and  conadeiing  the  Chases 
Aerein  together.  And  a^eeabie  to  the  Intent  of  this  Branch,  tad 
as  a  Conbrmation  of  it  was  the  said  Cbutse  made  in  tfat  said  Act 
of  7  Edw.  6'  which  was  also  made  by  reason  of  the  said  Mischief 
whicfa  attended  such  Payments  made  by  the  Kin^*s  Receivers,  and 

«flCa.3S^a»        other  Ministers  of  the  King,  *  and  agabist  them  only  was  the  Act 

intended  to  he  made,  which  ma\  be  collected  from  the  Words  of 
the  Act  in  other  Branches;  for  the  Stile  of  the  Act  is.  An  Act 
for  the  true  answering  ijf  the  King's  Revenues,  so  that  the  Stik 
8igpii6es  the  Scope  of  the  Act  to  be  touching  the  Matters  of  the 
King  and  his  Ministers.  And  also  all  the  Branches  before  the  said 
Branch  above  recited,  treat  of  the  King's  Ministers^  viz.  of  his 
Receivers,  Auditors,  Bailiffs,  and  other  Ministers  ojf  Receiptor 
Payment,  and  theu  comes  the  said  Clause  which  bath  genenl 
H'ord^,  viz.  if  any  Treasurer,  Receiver,  or  Minister  Accountant^ 
&c.  which ^ are  referred  to  such  Treasurer,  Receiver,  or  Miiiisttr 
before  spoken  of,  that  is,  the  King's.  And  the  Clauses  before, 
speaking  of  the  King*-  Ministers,  are  an  Ir.ducement  to  us  to  take 
tfie  Iiktent  of  the  Legiilalnre  in  the  said  Clause  above  recited,  to 
eitend  to  the  King's  Ministers.  And  ihat  the  ^aid  Clause  reaches 
\  *2(V4  ]       only  to  the  King's  Ministers,  is  more  fiilly  *  proved  by  the  Words 

which  come  afterwards,  viz.  more  or  othcrzcise  than  he  or  they 
might  latcfally  do  hu  foreign  Imzc^  and  Statutes  therein  providei, 
(which  W  ofd  (foj  trtgn)  it  w  a>  said,  should  be  former,  and  was 
misprinted,  but  by  Saunders,  Chief  Baron,  foreign  is  well  enough, 
and  shall  be  taken  in  the  Sense  of  former)  which  Words  (he  or 
they)  go  to  every  Treasiirer,  Kectiver,  or  Minister  restrained  by 
the  Statute:  And  the  Words  (foreign  or  forint^r  l^arcsand  Statutes) 
imply  that  the  Officers  intended  in  the  Branch  fur  the  Payment  of 
^he  said  Fees,  Annuities,  Pensions,  Duties,  or  ^Varrauts,  might 
take  some  Sum.  And  what  Treasurers,  Receivers,  or  Ministers 
could  by  any  former  Law  receive  any  Sum  for  the  Payment  of  any 

•».  P.  Litt.  R.      Fees,  Annuities,  Pensions,  Duties,  or  Warrants  ?  *  certainly  the 

King's  Ministers  might,  and  no  other.  And  this  they  might  do  by 
Implication  of  the  said  Act  of  33  //.  8.  which  inflicts  a  Penalty 
on  the  King's  Officers  who  receive  for  such  Payments  above  the 
Sum  of  4d.  for  every  twenty  Shillings,  whereby  it  is  implied  that 
be  might  receive  4d,  for  every  tweuty  Shilling,  and  that  which  is 

implied 
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implied  by  any  Act  is  equal  to  express  Words  in  the  Act*    So  that 
by  the  Sense. and  Intent  of  the  said  Act  of  33  if.  8.  tbey  inighfi 
receive  4d.  for  the  Payment  of  every  twenty  Shillings ;  and  accord- 
ingly it  has  been  used  since.     But  there  is  not  any  former  Law  or 
Statute  which  permits  the  Receiver  of  a  common  Person  to  take 
any  lliing  for  any  Payment  made  by  him  to  another.    Wherefore 
forasmucE  as  all  the  former  Words  of  the  Sentence,  as  to  the 
Ministers  named,  and  their  taking  any  Thing,  are  referred  to  die 
latter  Words,  viz.  more  or  otherwise  than  they  might  by  foreign 
Laws  or  Statutes,  which  latter  Words  are  lutended  only  of  we  • 
King's  Ministers,  and  no  other,  from^  thence  it  follows  that  the 
latter  Words  clear  up  the  Intent  of  the  first,  and  that  tkeTrea* 
surersy  Receivers,  and  Ministers  named  in  the  former  Part  are  in* 
tended  the  Treasurers,  Receivers,  and  Ministers  of  the  King  ouly» 
and  of  no  other*    So  that  the  Sense  of  the  subsequent  Worcb 
diminish  the  Generality  of  die  Words  precedent,  and  also  manifest 
tlie  Intent  of  die  Makers  of  the  Act.    And  the  Judges  of  the 
l^w  ill  all  Times  past  have  so  far  pursued  the  Intent  of  the 
Makers  of  Statutes,  that  they  have  expounded  ^Acts  which  were  b4f||gt  390. 
general  in  Words  to  be  but  particular  where  tjie  Intent  ^as  par-  3  Keb.7«i.  Via, 
ticular.    As  the  Statute  de  Prarogativa  Regis^  cap.  1.  provides,  e.6  pLeS^***^ 
that  the  Lord  the  King  shall  have  the  Wardship  of  all  the  Lands  Ante  t09, 
of  such  as  hold  of  him  in  chief  hy  Knights^ Service,  whereof  /Ae 
Tenants  were  seized  iu  their  Demesne,  as  of  Fee,  the  Day  of  their 
Death  (of  whomsoever  they  hold  else  by  hke  Service,  so  thai  they 
held  of  anciefit  Time  any  Land  of  the  Crown)  until  the  Heir  come 
to  his  lawful  Age,  &c. ""  yet  if  the  King's  Tenant,  who  has  LaiKl  ^M.  uEd.4. 
bolden  of  the  King  in  capite,  by  Knights-Service  by  Descent  on  Ae  ^^  ^'  '^"***  '^J** 
Part  of  his  Father,  and  other  Lands  holden  of  another  by  Knights-  ^^^e^OfficeT 
Service,  which  descended  to  him  on  the  Part  of  his  Mother,  dies  37.  Oard.  9^ 
without  Issue,  his  Heir  on  the  Part  of  the  Father,  and  also  his  Livery,  48.  Par- 
Heir  on  the  Part  of  the  Mother  being  within  Age,  die  Judges  have  ^^^JJw!j Jri  r^ 
so  expounded  the  Law,  that  die  King  shall  not  have  the  Wardship  geizer,  40.  StamU 
of  die  Lands  de3ccnded  on  the  Heir  to  the  Part  of  the  Mother,  Prerog.  8.1k 
because  the  Lands  which  came  on  th^  Part  of  the  Mother,  did 
not  descend  to  the  Heir  to  whom  the  Lands  holden  in  capite  de«  *•  ** 

scended.     So  that  although  die  Words  of  the  Act  or  Treatise  say, 
that  the  King  shall  have  the  Wardship  of  all  the  Lands  of  such  as 
hold  of' him  in  chief,  whereof  the  Tenants  were  seized  in  their  De-* 
mesne  as  of  Fee  the  Day  of  their  Deaths  yet  he  shall  not  have  die 
Wardship  of  all  the;  Lauds  wliercof  he  dies  seized  in  Fee.  in  this 
Case,  because  the  Intent  of  die  Makers  of  the  Act  was  not  such^ 
for  it  was  not  th^ir  Intent  to  give  the  King  more  than  descended  to 
the  Heir  to  whom  the  Lund  holden  of  hiin  descended.     Sq  that 
though  die  Words  are  general,  they  are  not  to  be  taken  generally,   - 
but  are  to  be  reduced   tu  a  Particularity,  viz.  wheie  the  Lands 
bolden  of  the  King,  and  the  Lands  holden  of  another  descend  to 
one  same  Heir.     So  is  the  same  Statute  taken  alterwards  in  cap,  3. 
which  provide?,  that  the  King  shall  have  primer  Seizin  after  the 
Death  of  those,  who  hold  of  him  in  chief  of  all  the  Lands  whereof 
Uieu  were  ^ized  in  their  Demesne  as  of  Fee;  '^yet  if  the  Tenant  a  See  Ante lOf. 
-  botda'  of  the  King  in  capite  by  Socage,  it  has  been  always  taken,  (<*)«  and  the 
that  he  shall  not  have  primer  Seizm  of  the  Lands  held  of  odiers,  cd!  *  sU*d7  sii 

though  pi."  39. 
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though  by  the  Generality  of  the  Words  he  sliall  have  it  tbere^  hot 

that  was  not  the  Intent  of  the  Makers  of  the  Act.     So  the  Statute 

bf  Marlbridge,  cap.  4.  enacts,  that  none  from  hcficeforth  shall  caute 

any  DUtresi  that  he  has  taken  to  be  driven  out  of  the  County 

te/itre  it  Was  taken,  and  says  further,  if  the  Lord  presume  to  do  so 

against  his  Tenant j  he  shall  be gtitcously punished  by  Amercement; 

•M.  1 H.  6.  S.  b.   «  yet  if  one  has  a  M^nor  in  one  County,  and  a  Person  holds  Landi 

D^^s  iBro.     ^^^^^  l>^  has  in  another  County^  of  this  Manor,  it  is  hefd- in  I  H.6. 

5S.  Action  siur      that  it  is  lawful  for  the  Lord  to  distrain  for  the  Services,  and  to 

VEsutnte,  41.       carry  the  Distress  to  the  Manor  into  the  other  County  where  the 

^m^'wStteo*       Manor  is,  notwitbstatiding  Ihe  said  Statute,  and  yet  it  sfeems  con- 

Crompt.  J.  c!       trary  to  the  Letter  of  the  Act,  as  it  is  in  Trtfth  contrary  to  the 

18.  a.  Vin.  Abr.    Generality  of  the  Letter  of  the  Act.     But  the  Judges  have  ex- 

*\^S^9*io*'Gilb'.  P<>""»^^  *«  'n^^^  of  *«  Makers  of  the  Act  not  to  extend  to  the 
{aw*  of  Replev.  Lord,  but  where  the  Seigniory  and  Tenancy  are  in  one  same 
50,51.  Ante  9       County.     So  that  by  such  Exposition  made  accordin'g  to  the  To* 

^'^'the  o^hir  "**  *^**  ^^  ^^^  ^^^  ^^^  Generalitv  of  the  Words  is  abridged.  And  so 
Books  tbcrc  cit-  it  was  said,  the  Statute  of  Gloucester,  cap,  1.  provides,  that  the 
cd.  Disseizee  shall  recover  Damages  in  a  Writ  of  Entry  upon  Novel" 

'Litt.  f  685.  Disseizin  against  him  that  is  found  Tenant  after  the  Disseizor,  [  yet 
#dac  Abn  048*    jf  ^  Disseizor  by  Deed  makes  a  Feoffment  to  three,  and  makes 

Livery  to  two  of  them,  but  the  tiiird  is  not  at  the  Livery  of  Seizio^ 
nor  ever  agrees  to  the  Feoffment,  nor  will  ever  take  the  Profits^ 
and  afterwards  the  two  die,  aT)d  the  tliird  survives  them,  and  the 
Disseizee  brings  his  Writ  of  Entry  sur  disseizin  in  the  Per  against 
him,  he  shall  shew  the  whole  Matter  how  that  he  never  agre^  to 
the  Feoffment,  and  so  shall  discharge  himself  of  the  Damages : 
So  that  the  Demandant  shall  not  recover  Damages  against  him, 
although  he  be  Tenant  of  the  Freehold  of  the  Land,  as  Littleton 
says  iu  his  Chapter  of  Remitter,  which  Exposition  of  the  said 
Statute  by  UUleton  (it  was  said)  is  founded  upon  the  Intent  of  the 
Makers  of  the  Act,  and  upon  good  Reason.  And  yet  it  seems  con- 
trary to  the  Text,  which  says  generally  that  Me  Disseizee  shall  recover 
Damages  against  him  that  is  found  Tenant  ajier  the  Disseizor. 
And  Littleton  says  that  in  the  said  Case  he  is  found  Tenant  after  the 
Disseizor,  and  yet  the  Disseizee  shall  not  recover  Damages  against 
him,  but  it  was  the  Intent  of  the  Legislature  that  made  him  say  so. 
[  *fi05  ]  *  And  tiiat  their  Intent  was  so,  he  gathered  from  Reason,  for  Rea- 
son would  never  suffer  him  to  pay  Damages  to  the  Disseizee,  where 
he  never  assented  to  Uie  Wrong  done  to  the  Disseizee,  and  never 
received  nor  intended  to  receive  any  Profits  of  his  Land.  So  that 
by  che  Ex{>osition  of  the  Statute  there  is  a  Diversity  where  he  is 
tenant  by  his  Agreement,  and  where  without  his  Agreement. 
And  from  hence  we  may  see  that  Statutes  are  often  taken  contraiy 
to  the  Generality  of  the  Words.  And  the  Statute  of  IVestminsler  ?• 
cap,  48.  concerning  View,  provides  that  from  henceforth  View  shall 
not  be  granted  but  in  case  rchen  View  is  necessary,  and  then  says 
further,  in  case  ichen  ojie  by  an  Exception  dilatory  abates  a  Writ 
after  the  View  of  the  Land,  as  by  Non-tenure,  or  mis-naming  of 
the  Towuy  or  such  like,  if  he  purchase  another  Writ,  in  this  Case 
•  M.  Loog.  5  Ed.  f'ieK}  shall  not  be  granted,  if  he  had  View  in  the  first  Wi  its ;  •yet 
4. 142.  a^  b^  K.ro.  ^j^  ^^^^  gj^j^jj  jf  ^jj^  has  View  in  a  Precipe  quod  reddat,  and  after- 

1  Keb.  20j.*  wards  abatis  the  Writ  by  fdhe'Latin,  or  odier  apparent  Fault,  if 

is 
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id  held  iii  Lonc^o  5  Ed.  4.  that  in  another  Writ  he  shall  have  tkd' 
View,  because  there  the  Part^  abated  the  Writ  by  Exceptii)D  tU 
Amicus  Curia,  for  the  Exception  was  apparent,  but  if  the  Tenant 
had  abated  it  for  other  Cause  not  apparent,  it  had  been  otherwise, 
for  there  he  should  not  have  the  View.     From  which  Case  it  ap- 
pears,  that  notwithstanding  the  Generality  of  the  Words  of  thoi 
Statute,  which  provides  that  the  View  shall  not  be  granted  in  the 
second  Writ,  where  the  Party  after  the  View  abated  the  first  Writ 
iu/  Ezception  dilatory f  yet  where  he  abates  the  Writ  by  some  Kiud> 
0/  Exception  dilatory,  the  Judges  have  granted  the  View,  because 
they  took  the.  Intent  of  the  Makers  of  the  Act  to  be  so,,  for  it  wa9 
no(  th^ir  Intent  that  the  View  should  be  denied  where  die  Party 
abated  theWrjt  by  such  an  Exception,  for  which  the  Court  might 
have  abated  it  without  Motion  of  the  Party.     So  that  the  Gene* 
rality  of  the  Purview  is  bj  such  Exposition  become  special.    And 
so  the  Statute  of  25  Ed^  3.  cap.  Id.  enacts,  that  no  Writ  shall 
abate  Im  Exception  of  Non^tenure  of  Parcel,  but. for  the  QuantUtf 
of  the  rion-tenure  which  is  alleged ;  ^  yet  in  a  Pracipe  quod  reddat  b  s^e  Ante  109 
of  a  Manor,  if  the  Tenant  pleads  Non^tenure  of  Parcel,  it  has  been*  (c)  and  the  Books 
adjudged  since  the  Statute  that  the  whole  Writ  shall  abate,  because  ^^  ^^^^^ 
the  Demandant  had  not  an  Exception  in  the  Writ,  for  it  has  been 
taken  that  the  Intent  of  the  Makers  of  the  Act  was,  diat  no  Writ 
should  abate  for  Non-tenure  of  Parcel,  but  for  the  Quantity,  wliere 
the  Things  demanded  were  several ;  but  if  the  Tiling  demanded  be 
entire,  then  it  was  not  their  Intent  that  die  Writ  should  not  abate, 
nor  did  they  design  to  alter  the  Form  of  the  Register  in  the  Excep* 
tion.     So  that  where  tlie  Statute  says  generally, ybr  Non-tenure  of 
Parcel  no  Writ  shall  abate,  the  Judges  have  expounded  it  that  10 
some  Case  for  Non-tenure  of  Parcel,  the  whole.  Writ  shuli  abate, 
which  Exposition  seems  to  be  contrary  to  the  Text,  but  when  it  is 
declared  that  such  is  the  true  Intent  of  the  Makers  of  the  Act,  then 
it  is  ifot  contrary  to  the  1  ext,  but  a  right  Interpretation  of  tlie 
jLetter  thereof.     And  so  the  Statute  of  Westminster  2.  cap.  25. 
enacts,  that  in  Assize  if  any  Being  named  Disseizor  do  personal^ 
alledge  the  Exception,  viz.  if  he  sliall  vouch  a  Record  and  fail  at 
tlie  L>ay,  he  shall  be  adjudged  for  a  Disseizor  without  taking  of  the 
Assize,  &c.     ^  Yet  if  a  Feme  Covert  with  her  Husband,  vouch  a  ^  H.  11  HJ4. 50", 
Record  in  an  Assize  and  fail,  she  shall  not  be  attainted  a  Dissei-  ^V  ^^'  ^1"'.  . 
coress,  but  afterwards  being  received  she  shall  plead  to  the  Assize,  sin  7j.  Parl^* 
as  it  b  taken  in  1 1  //.  4.  for  it  was  not  the  Intent  of  the  Makers  of  wcut  los.  s  IimCa 
the  Act  to  convict  a  Feme-Covert  for  a  Disc^eizoress  by  such  Plea,  f'%^**^*  l?V 
So  that  when  the  Statute  savs,  if  any  alledge  the  Exception,  it  has  k.  91.' 
been  expounded  not  to  include  a  F^nie-Covert  by  the  Intent  of  the 
Ligislattire.     And  so  tliere  arc  many  other  Instances  ivhere  Sta- 
tutes, which  have  inOicted  a  Penalty  upon  every  one  that  shall  do 
such  an  Act,  have  been  expounded  not  to  extend  to  Femes  Covert, 
or  Infants,  so  that  though  the  Words  have  comprehended  all,  yet 
ifi  Effect  they  have  not  reached  to  all.     ^  And  if  the  Coiiusee  in  a  <^  See  Aate  8f 
StatiUe  Merchant  has  the  Land  of  the  Conusor  extended,  if  it  be  (0  anrf  tl»t  Boito 
extended  too  high,  tlien  at  the  Pra)  er  of  the  Conusee,  by  Iniquity 
of  die  Statute  oi  Acton  Burnel,  (which  extends  to  (iloods  only,  and 
was  made  l)efore  the  Statute  Merchant)  the  l.^id  shall  be  deli- 
vered to  the  Extenders,  who  shall  presently  answer  to  the  Creditor 

for 
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•p.  s  H.  4.  ir.     foiMs  DeU,  as  Ap  Words  of  tb» Act  speak;  *ttnd  ^f\t  iris  dtf* 
teiifir-B  ^*     li^crcd  to  the  Extenders,  iliey  AM  jnot^^y  the  Money  intjl^ti»* 
Viik  Abr.^  *     -"^y*  appointed  and  limited  in  the  £xtent>  as'&irjidersy  Chief  Ba» 
Btrntsto  If er-       roii,.  put  it,  notwithstanding  the  Words  of  the  Act  are  (JitUlf^' 
^lE^lLfe.     g^ft^y  answer,  &c.)  but  the  Intent  of  the  Maksra  of  the  Att^(at' 

every  reasonable  Man  may  obaerve)  was  not. to  compel  theii^tlH 
pay  it  ilnmediately,  and  to  let  them  wait  tv  receifo  it  Bgain'wiifeif' 
tb^  Days  shall  come,  for  if  so,  every  one  would  charge  the  EaiMNi* 
c^rs  with  the  Land,  and  theo  none  M'ould  be  wiHii^  tb  btf  aa  Bi4 
t^der;  for  whicli  Reason  the  Judges  have  expounded  the  Wank'. 
(prt^ntly  answer)  to  mean  tlmt  they  shall  presently  becone  Ofb^^ 
tors  for  tne  Duty,  and  chargeable  with  the  Payment  j»f  it,  wft^lbeii 
Says  for  paying  the  Rents  or  receiringthe  Revenues;  Andjm^^kmf 
have  qualified  the  Rigoiu-  of  the  Word  (presently)  ai5teafiliiig''il6q 
Reason,  in  such  Manner  as  the  Intent  of  the  Makers  of  the  Act i 
might  be  presumed  to  be.  From  which  Cases  itappeara,  -thatlha^ 
Sages  of  the.  Law  heretofore  have  construed  Statutes  qviat'-jaon- 
tr^  to4he  Letter  iu  some  Appearance,  and  those  Statntea  nhichf 
cbmpreheod  all  Things  in  the  Letter,  they  have  expounded  io  itiliadl* 
but  to  some  Tbiugs,  and  tliose  wliich  generally  prohibit  all  Pee|ifo« 
from  doing  such  au  Act,  they  have  interpreted  to  permit  aonie  Pea- 
pie  to  do  it,  and  those  which  include  every  Person  in  the  YjMA*' 
they  have  adjudged  to  reach  to  some  Persons  only,  which  Expa*' 
tioAs  have  always  been  founded  upon  the  Intent  of  the  LegislaHue^^ 
r  Hardr.  208.  ^hich  they  have  collected  ^  sometimes  by  considerhig  the  (^uae  sad' 
4Bac.  Abr.  648.    Necessity  of  making  the  Act,  sometimes  by  comparing  one  Part  of 

the  Act  with  another,  and  sometimes. by  foreign  CircumstaDCea.  So 
f  That  Acts  of  that  they  liavq  ever  been  guiikd  by  the  ^  Inteut  of  the  Le^pslalBre^ 
ParliaflMntoDght  which  tliey  have  always  taken  according  to  the  Necessity  of  the 
accor^nirto  Ihe  ^^*^^®^  *"^  according  to  that  which  is  consonant  to  Ueasoftamt* 
Intent  sod  Mean-  good  JDiscretion.  In  our  Case  then  the  Occasion  and  Neoeisitj* 
iDg  of  the  Lrgu-  of  the  Act  was  to  reform  the  Abuse  practised  by  the  King's  Re* 
iwlba^TsId  ceivers  and  Ministers  towards  the  Pensioners  and  others,  as  is* 
isr!  5Co.  0.  a.  b.  shewn  before,  but  not  by  the  Ministers  of  other  People^  for  if  the 
s  Rol.  It.  SIB.  Ministers  of  otiiers  had  ai>used  the  Parties  in  the  Payments,  er  had 
ll^w'  ^  \ft  1  ^®'®y^^  ^^  P^y  ihem,  they  that  ouglit  to  be  paid  might  easily  bate- 
491.  *  L  ^^  J  had  Access  to  the  Master  of  such  Alinister,  and  have  sliewed  ^tbtir 
Psr  Eftr,  J.  8  Grievance,  or  tliey  miji^ht  have  "^  distrained  for  their  Duties,  if  Dis^ 
ViMod  161^^'  ^^^^^  ^^'  given  to  tlie  Party,  or  they  might  have  sued  tlie  ftinriyalr 
^JRer  TVfMr,  C.  J.  themselves  that  owed  tliem  tlie  Duties ;  but  such  eaw  i^cofess, 
*4  Btc.  Abr.  617,  Distress,  or  Suit,  they  could  not  have  with  regard  to  the  Kingy-isr 
Sf  Statetes^E.  ^'»*^"*>  lleason  the  Mischit^Hay  only  in  the  King's  Ministen.  and-iC 
e.  pL  81.  Ante  Has  tlie  luteiit  of  the  Parliament  to  redress  their  Abuses  only  ^  aail 
53?*).  Per  that  their  In  lent  was  such,  it  may  be  collected  from  other  Vartaof 

™^^^")*  the  Act,  as  it  is  shewn  Inrfore.  Wherefore  the  whole  Coortlidd 
C.  J.  Po*c  ysi.  ttiat  Heci'ivers  ami  Ministers  of  others  than  of  the  King  or  .Queesi^ 
iWjr0WK,J.  were  out  of  the  Provision  aiid  Penalty  of  the  Act,  and  thsitb* 
bt^fiB^cpoiter '  •'^^^^i^^tion  beie  shall  be  taken  most  strongly  against  the  PkOBttfff 
*  jLiit.  K.  S47.  *   '^'{*'  tliat  tlie  Defendant  shaU.be  taken  for, a  Ileceiver  to  aiipAcf 

tliLU  to  tlic  King  and  Queen  Philip  and  Mary,  and  that  for 
Causes  the  Declaration  is  insi^cient  to  charge  tlie  ~ 
Ai.d  ^Vnf/^c/er^;,  Chief  l^ron,  said,  diat  tlie  Declaration  .ifras 
suilidcjii,  because  he  1^  not^  recked  tl|Q  said^Act  of  £dXL  &  iaT 

the 
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tk«  Act  of  7  £dv.  6.  wflsipotnided  ttpim  it,  ttid  1^ 

but  at  oiM;    *  As  if  an  Act  b  made  which  prohibite  the  libiiig  bf  » 0#c».ia5t 

tudi  a  Thing,  and  afterwards  linother  Act  ii  made  which  brdiiiis  that  ^Jf^^j^ff^ 

tf  any  dow  the  Thing  he  shall  forfeit  so  mucb>  there  if  any  Me  will  ut  Stetat^iK!! 

sue  for  the  Forfeitnre  he  ought  to  recite  both  the  Acts^  for  the  first  pL  i5« 

Prohibition  and  the  Penalty  given  after  are  but  as  one  Act.    So  ia 

it  heie,  ns  he  said.    And  also  he  said  that  the  Plaintiff  has  not 

ahewn  folly  that  he  was  Bed<il,  and  that  he  had  the  F^  of  40 

Marksy  for  he  has  said  in  the  Declaration,  that  hy  viriue  cf  the 

LeiUnhf^nt  of  Kufg  Henry  8.  8cc.  to  the  tame  (Plaintiff)  made 

he  wm  emd  yei  iiJkSel,  &c.  which  is  not  a  sufficient  shewing  tfuit 

he  waa  Bedel,  for  he  ought  to  have  declared  in  Fact  that  the  King 

waa  eobed  of  the  Manors  at  the  'Ilnie  of  the  Dete  of  die  Letters- 

patcnly  which  as  it  is  herei  is  alledged  only  by  Implicatioo,  and  that 

la  not  fufficient.    So  that  for  this  Cause  also  he  took  the  Declara- 

tio»  to  be  insufficient 

Farther  it  was  moved  and  debated,  whether  or  no  if  the  Decla-        s  Point 
ntiott  had  been  food^  and  the  Matter  sufficient  to  charge  die  Da- 
fisndint,  Iba  Plaintiff  might  sue  for  the  Penalty  elsewhere  than  m 
IFdbs^  forasmuch  as  it  appears  by  the  Declaration  duit  the  Recdp 
waa  at  Cardijff  in  the  County  of  Olamorgtmf  which  is  a  fVehh. 
County.    And  it  was  argued  for  the  Defendant,   that  ahhoogh  For  tie  De« 
upon  the  Matter  die  Defendant  had  been  chaigeable,  and  although  ^c>daat. 
Wake  is  by  the  Statute  of  527  H.  8.  incorporated,  united,  and  an- 
neiMd  to  Aigland,  by  which  Means  it  might  be  that  any  personal 
Action,  for  a  Canse  arising  in  WaleSf  mi^t  be  sued  in  the  Com- 
moo  Bench  in  England^  yet  the  Defendant  here  shall  not  be  sued 
for  the  Duty  now  demanded  else^rhere  than  in  Wake;  because 
Walee  viras  by  the  aforesttd  Statute  of  S7  H.  8.  divided  into  twelve 
Counties,  and  by  the  Statute  of  34  8c  35  H.  8.  concerning  the 
Ordinance  of  Walee,  four  Justices  were  appointed  for  Wahs^ 
that  is,  one  for  every  three  Counties,  and  th^had  Power  given 
diem  by  the  aame  Statute  to  hold  Plea  of  all  Things  within  their 
Preancts,  at  their  Sessions,  limited  by  the  said  Statute,  and  also 
one  original  Seal  was  appointed  to  each  of  the  four  Circuits  to 
aenl  all  original  Letters  within  the  three  Counties  of  eadi  of  the 
Cireuito;  and  there  is  a  Branch  in  the  said  Statute  of  34  &'35  H.  8. 
contaimng  the  Words  following,  via.  Aleo  that  alljlctwu,  real  and 
meiModf  Attainted  Coiuptroctes,  Awxa^  and  QMore  ImpedU^  Jppetde 
ofMmrder  emd  Felomf^  and  all  Aetione  founded  tgnm  awf  Statutes, 
akaU  ke  eued  bu  original  Writ,  to  be  ootmined  am  eealed  with  the 
said  aeigiual  &alj  returnable  before  theJuetices,  at  their  Semons, 
wriikiMSk  JUwnts  of  their  Authorities,  in  Manner  and  Form -brfo^  * 

dadnsid,-  by  which  Words  of  the  Act,  all  Actions  founded  upon 
Statutea,'  as  our's  here  is,  are  appointed  to  be  sued  diere  by  original 
Writ,  to  be  aealcd  with  the  said  original  Seal,  returnable  before 
the  aaid  Juatices.  So  that  the  Statute  appoinU  the  PhM:e,  Order, 
UPmI  Warm  of  such  Suits,  and  then  they  cannot  sue  in  any  other 
Plafes^  or  in  any  odier  Form,  for  if  they  should,  it  would  be  con- 
fenqr  to  the  Purview  of  the  Statute.  And  upon  thia  it  was  smd, 
thai  thn  Statute  ^f  WeetnUnster  ft.  cap.  11.  provides,  diat  upon 
A^eottHt  ttaished  before  AudKtors  assigned^  and  Arrears  foimd  iqion 
Iht  Aprminmntii^  ikeir  BadJee  shall  be  arrnted,  and  by  tha  Testt- 
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moiy  ^xAk  Amiiton  qf  ^A€  Mim,  Account  $haU  be  MeUt  and  id^ 
»ILfrH4  6.8.  vered  ta  ike  mext  Getol  of  the  King's  in  those  Parts,  Su.  ^upon 
oLr. Bm.  Fwt  yfMidn  Wqrds  it  is  Ukea  in  27  //.  6.  ihat  the  Auditora  oii^  to 
In^jioiiiiMt  Jt.  ^B,a„(  ii^eoj  l„  lli^  i^t  Q^j^  although  the  next  Gaol,  be  in 

,  .  Mother  County,  for  they  cannot  vary  from  the  Place  limited  by 
V^b^^'^  (ho  Statute.  "^  And  so  the  Statute  of  fVestminster  2.  cap.  3.  gifts 
lUtiieria  0. 5.  •*  ^'^.  ^  ieoeud  Deliverance  out  of  the  Court  where  ibe  Acst 
pL  6.  .Replevin  vi'is -granted,  and  a  Man  cannot  have  it  elsewhere,  far  if 

«  4  Bac  Abr.  6iS.  eo,  then  he  yvould  vary  from  the  Place  limited  by  the  Statute.    '  So 

in  (he  principal  Case  this  Action  founded  upon  a  Statute,  wlucb  is 

Appointed  by  the  said  Act  of  34  &  3J  U.  8.  to.  be  returned  befare 

the  Justice  of  Glamorgan,   at  his  Sessions,  cannot  be  sued  nor 

'iiC«.5!ium.      retomed  elsewhere,  nor  before  any  other.     5 As  the  Statute  of 

Bn^env  ^^^*  ^    SlEd.  S.  can.  12.  provides,  that  Error  in  the  Exchequer  ehall  be 

Bac    br«64i^     corrected  and  amended  brfore  the  Chancellor  and  TreatmreTf  mi 

'  11  Co.  59.  a.       therefore  it  cannot  be  corrected  before  any  other..    ^  For^wbons 

B^^Ak^^^'  ^     Statute  Appoints  a  Thing  to  be  done  befote  a  certam  Mao,  it  csn- 

sc  Abr.  6is.     not  be  done  before  any  other,  for  it  must  be  done  as.  the  Statnls 

limits  it.    So  here  an  Action  founded  on  a.  Statute  for  an  OflSnce 

.  in  Wales,  appointed  to  be  sued  before  the  Jostice  there,  caniiot  be 

sued  before  aAy  other.    And  although  the  Words  in  the  Act  of 

34  and  35  //.  8.  are  in  the  Affirmative,  viz.  that  all  ActionsfoMmU, 

.  &C.  ehall  be  sued  there  by  original  Writ,  to  be  eealedwkk  tke 

iaid  Seal,  retutnable,  &c.  and  has  not  an  eipress  Neoalive^  ss 

'  (and  not  elsns'here),  yet  diis  Afiirhialive  implies  in  itseLr  a  Ntg^ 

five,  viz.  and  not  elsewhere;  for  the  Clause  saith,  aU  Adkmt 

'  founded  upon  Statutes  shall  be  sued  there,  and  if  any  ahouU  be  smd 

in  the  Exchequer,  then  all  would  not  be  sued  there:.  So  that  dui 

universal  Word  (all)  admits  of  no  Exception,  but  excludes  emrf 

'.  particular  one  from  being  sued  elsewhere.    And  if  any  Writ  shodd 

•  be  sealed  With  any  other  Seal,  tlien  all  would  not  be  sealed  Willi 

the  said  Seal,  and  if  any  should  be  returned  before  another  Justice, 

ir  Vin.  Abr.  tit.   .  then  all  would  not  be  returned  before  the  said  Justice.    ^  Wbevc* 


Bookt there        .Statute  of  Quod   ei    deforceat    ordains    that   the    Demandant 


J*Jj^-  [*S07]  shall  vouch  as  if  lie  uire  Tenant  in  the  former  *Writ,  tiui 
Ante  115(c),  includes  a  Negative,  viz.  and  not  otlierwise:  For  it  has  bees 
and  the  Books  .  taken  since  tiie  Statute  that  if  tlic  first  Writ  was  a  Sctre  JFffCJss, 
ivLm!i*!r  c.  ^^  ^«  Tenant  in  the  Quod  ei  deforceat  maintains  the  TWe  of  it, 
'^'""  the  Demaiidant  sludl  not  vouch,  for  he  shall  only  vouch  as  if  hi 

were  Tenant  in  thefornur  Writ,  which  is  as  much  as  to  say,  **  be 
shall  vouch  as  if  he  were  Tenant  in  the  former  Writ,  and  in  no 
^otlier  Manner,'*  and  then  in  the  former  Writ  (beiQg  a  Scire  Fa- 
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*  6m  Ante  114,     dos)  he  mi^ht  not  vouch,  and  therefore  he  mav  not  now.    *ilwi 

if  Tenant  in  Tail  makes  a  Feoffment  to  the  Use  of  himself,  for 


(lOwd  file  Books 

B^idi^^!  w.  Life,  and  afterurards  to  tlieUse  of  his  Issue  in  Tail,  and  dies, 
Crompt!  J.  C.  afterwards  the  Statute  of  27  //.  8.  is  made,  it  has  been  adjnd||sd 
14.  a.  ^P.Wmf.  ,||||^|  gie  |wue  in  Tail  shall  Jiot  be  remitted,  for  the  Statute  ea^ 
^^^'  cules  the  Possession  in  the  same  Manner  and  Form  as  be  haddie 

Use,  which  is  much  as  to  say,  ''and  in  no  o^her.Minuiec  aad 
^^  Form.**    And  he  had  the  Use  as  a  Purchaser,  and.  ao  he  sM 


1i8V^  (he  Land  now  by  the  Statute,  ergo  he  in  Hot  remitted. .  And 
to  the  Statute  of  3 1  // .  8.  enacis  that  ihe  King  $haU  have  all  the 
■Poueidons  of  Abbits  and  Collies,  See.  which  Aen  were  hnn^;  nf^ 
^'nfierwardz  &ould  come  to  his  nands^  in  the  time  Estate  a»  thty 
'  Afic  were;  ^and  it  has  been  adjud^d  diat  if  any  College,  Mber  bg^Oj^C^.  49.11; 
.that  Statute,  makes  a  Lease  fdr  Years,  and  three  or  four  Xears  10  Carl  55.  i:  b.  * 
lAerwaids' the  College  and  the  Possessions  come  to  the  Hands  'of  ^•^^^''tuf* 
die  said  King,  the  Lease  is  void,  for  tb^  King  shall  have  the  Pos-  AbbotofizLiMy's 
"sessions  as  £ey  were  then,  viz.  at  the  Thne  of  the  miikmg  the  Caic,Dy.  ssi. 
said  Statute^  and  dien  they  were  void  of  the  Lease,  aitd  wtere' in  JL^' f  iSf'^' 
^T6S8e8sion,  and  if  the  King  should  now  have  thcim  in  Reversion,  Keh^tii.pUi9. 
he  could  not  have  them  in  the  same  Estate  as  they  then  were.   So  1  Co.  47.  a.  10  . 
that  this  Statute  spoken  m  the  Affirmative  contains  a  Negative.  And  £?*  ^^.^.?^ 

-.-         --t:_  _  ._©_  --_    Vin.  Abr.  tit. 


ao  In  the  principal  Case  the  said  Statute  of  34  aiid  55  H.  t).  which  statota  £.  tfl  pi. 
limits  the  Older  of  sding  Actions  founded  upon  Statutes  for  1S3. 
OflFences  done  in  Wales,  viz.  that  they  shall  all  be  sued  there  by 
m]|iiial  Writ  to  be  sealed  with  the  said  Seal,  and  t6  be  returned 
Ipefom  the  said  Justices,  implies  a  Negative,  viz.  that  they  shall 
not  be  sued  elsewhere,  and  especially  if  the  said  Word  (itt)  be 
comadered,  which  strongly  excludes  the  Suit  of  aby  particular 
one  any  where .  else,  ^d  of  Ais  Opinion  was  Frecil  the  thii-d 
-  Baron. 

On  die  contrary  it  was  argued,  that  forasmuch  as  by  the  Statute  Ecmdra  for  the 
of  37  H.  8.  Walts  was  ^incorporated  and  united  to.  JBir|f2aiicf,  and  Plaintiff. 
mil  was  made  but  one  Realm,  for  this  iteason  Actions  upon  Sta-  ^^^sBalitio^. 
fates  arising  upon  a  Cause  there  might  before  the  said  Statute  of 
34  and  55  if.  8.  be  sued  in  the  lung's  Courts  %t  Westminster. 
And  the  said  Clause  in  the  swd  Ordinance  made  in  the  S4  and  95 
H.  8.  being  spoken  in  the  Affirmative  shall  not  take  away  the  Jiiri^- 
diction  of  other  Courts.    Nevertheless  in  the  said  Cases  of  Qupd 
ei  deforceat,  and  upon  the  Execution  of  a  Use,  and  in  the  oHxtt 
Cases  put  on  this  Head,  it  was  said,  the  Law  is  accordingly  as'it  is 
there  alledged,  because  by  the  common  Law  there  was  not  jfty 
Voucher  by  the  Demandant,  nor  any  coming  to  the  Land  by  the 
Use,  nor  any  Power  given  to  Auditors  to  commit  an  Accountant 
to  Prison.    And  therefore  where  an  Act  of  Parliament  gives  them 
an  Authority  to  do  that  which  they  c6uld  not  do  before^  they  ouffht 
to  do  it  in  the  Order  limited  by  the  Statute,  and  not  otherwise. 
Bat  where  ah  Action  of  Debt  or  other  Action  which  was  at  die 
common  Law  is  given  by  any  Statute  in  a  Case  wherein  it  did  not 
li^  before,  the  Law  says  that  it  is  stmble  in  the  common  Courts 
Used  for  it  by  the  Common  Law,  ''and  that  the  Courts  entitled  ^UP.mijndgtd 
to  it  shall  not  be  deprived  of  their  Jurisdiction  in  die  Case  but  by  Cro.  £.SS6. 
cypress  Words  of  Restraint.     And  in  our  Case  the  affirmative  sSu^nM^ 
Wonis  in  the  Statute  of  34  and  35  H.  8.  which  ordain  that  Actions 
fotind  upon  Statutes  shall  be  sued  before  the  Justices  of  Wales, 
We  used  tnther  to 'declare  that  the  said  Justices  might  hold  Plea 
of  thte, 'Imd  to  give  them  a  Jtnrisdiction,  than  to  take  away"  the 
Jnriadicddfi  of  other  Courts,  and  they  are  put  to  male  ttie  Otfiit* 
tfers  studble  as  well  Hitre  as' elsewhere,  and  ndt  ^fb  resthim  dftier 
Courts  of  dieir  Jurisdiction  in  the  Case.    So  that  the  Affirmative 
Words  there  do  not  take  away  the  Jurisdiction  of  other  Courts*    . 
Aixl  of  this  Opinion  was  Saunders,  QaeS  Baron,  who  said,  that 
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«8t«t.S6H.8;  /where  it  is  enacted  *  that  iitfilfiiriier5y  Robberia,  Felqnia^  anA 
^^*^  the  Accatarin  of  ike  sttme^  which  thdl  happtn  hereajler  to  t^ 

perpetrated  ana  committed  within  the  County  of  TAerktMb  fti 
-  Walety  shall  and  may  be  from  henceforth  en^mredf  h^trdi  atd 
determined  in  the  Counties  of  Ctxruhrvoa  and  Andesea,  brforttht 
'I  Rot.  R.  91*      Kit^B  Justice  of  North- Wales,  or  his  Deputy,  Mt  has  been  taken 
^'l^*^"^  by  ^od  Advice  since  thatStatute,  that  the  said  Murdert  mkI  Fe- 

lonies mMit  be  enquired,  heard,  and  determined  before  Hbe  JttP 
tice  of  Merioneth f  as  well  as  before  the  Justice  of  the  CoiMtMof 
Caernarvon  and  Anglesea,  for  the  Words  being  in  the  Affirmadfedo 
not  take  away  the  Enquiry  in  the  proper  County  where  the  Mmder 
or  Felony  was  committed,  nor  the  Jurisdiction  of  the  Justice  there* 
of,  but  only  tend  to  give  tlie  Justice  of  the  said  other'Countiestf 
concurrent  Jurisdiction  to  enquire  thereof.  And  of  die  like  Effieet 
are  the  said  affirmative  Words  of  the  said  Statete  of  M  and  55  Zf«  t- 
^s  it  seemed  to  him« 
fi^€hen9hs  fbe  But  fiote  thai  the  stiid  tVordi  of  th^  said  Statute  touching  ik 
Reporter.  Enauity  of  the  said  Offences  done  in  the  County  of  Merioneth  0e 

as  before  recited^  viz.  '*  that  they  shall  and  may  be  thenceforth  ea^ 

'^  quired,  heard,  and  determined  in  the  Counties  of  Caemanon 

'<  and  Andesea,  before  the  Jto/tcf  of  North- Wales  or  hi$  Demfi 

"  for  the  Time  being,"*  but  the  Words  are  further,  "  by  the  Tler- 

'*  did  or  Enquest  to  be  taken  by  the  Inhabitants  tfihe  same 

*^  Counties  o/' Carnarvon  and  Anglesea,  or  otherwise,  if  bytk 

^^  Discretion  of  the  Justice  there  or  of  his  D^Pfiy  ^  ^ihall  k 

**  thought  contenient,**  which  Words  (ij  by  the  Discretion  of  At 

Justice  there,  &c.  t^  Jiall  be  thought  convenient)  art  refetrea  m  it 

seems,    to  the  Efiquiry,    hearing,  and  determitting  in  the  otkr 

Counties,  so  that  the  Jet  refers  the  Thing  to  the  Will  oftheJih 

<ice  of  North- Wales,  and  therefore  the  Words  are  not  ar  pficisc 

to  take  away  the  Enquiry  in  the  County  ^Meriorl^tlfy^iiiiid  io 

give  it  to  ike  Justice  of  the  other  Counties,  ai  the  Words  art  in  the 

said  Statute  of  S4  and  35  U.e. 

4  PoiDt.  As  to  the  last  Point,  it  was  argued  on  behalf  of  tlie  Defends 

]^or  the  Defend.    ^^  ^.j^^^^  ^^  yf^^^^  ^  ^^  3^j  ^^^  ^fj  ^^  g^  ^^  ^^  p^jjy 

to  be  recovered  in  any  of  the  Kin^s  Courts  of  Record  6w  BUI, 
Plaint,  or  Action  of  Debt,  notwidistanding  the  Law  shoidd  be  diat 
the  Words  of  the  said  Statute  of  34  and  S5  H.  8.  beiiig  piut  hi  the 
Affirmative  don't  take  away  the  Jurisdiction  of  other  Courts  which 
might  hold  Plea  thereof  before  that  Statute,  yet  the  SiAt  here  shall 
[  *  208  ]      not  be  niaintenable  by  *  the  Plaintiff  by  oiiginal  Writ  6f  IMbt  in 

•  I  Vera.  221.       the  Exchequer,  as  it  is  here  brought.    *  For  the  Exdiequer  iriiot 
PtrNwth,  Ld.R.  ^  Q^^^^  f^  Common  Pleas,  but  it  i^  a  Court  for  the  King'a^iii- 

ness  only,  that  is,  touching  the  Revenues,  Debts^  and  Dutiei  of 
.  the  King.     But  no  Plea  between  common  Persons  shall  be  beU 

*  t  In»t.  551.        there,  *  unless  ibr  a  Person  privileged  there,  as  Officers  thalatleiii 

uyton  the^ourt,  the  Absence  of  whom  (as  they  would  "be  abseat 

if  they  were  impleaded  elsewhere)  would  be  prejudicial  tothe-  Boh- 

ness  of  the  King  in  the  said  Court,  and  therefore  fortheXiMfi 

*>  58.  Am.  pi.  eo. .  ^  Benefit  and  to  dbpatch  his  Business  in  the^ame  Court  theO>v* 

PerSk*pi».    ThU  .  -s,- 

Court  may  fake  Consuancc  of  all  Things  that  concern  th»  Kingy  and  may  torn  to  |ns  Bant,  (^ 
tbe^giAtevDkpatahof  bUBiuincsa.    Godb.297.  

-    .       •  .....  •      .  i   •        .     '.^ 
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c«ff8  and  Mbisters  of  the  Court  shall  siie'  th^re.    ^  And  ^  ifcall ,  c  i>.  n  h.  7. 26« 
one  that  is  indebted  to  the  King  by  Surmiae  of  Quo  mnvSf  £fc^  pi;  9.  Bro.  Quo  * 
(ffg  here  lalelrio  an  *  EjectionefirmiK  brought  by  Garrawqi/  agaioat  ^^T^l^it^ 
Biehard  ap  Thomas  upon  an  £jectnient  oif  lands  in  the  County.  66*  i  Inst.  5m[ 
cfjinglaea  in  North  naks,  after  Arguments  made  on  both  Sides,  4li^t«  i|<.  t- 
yon  adjudged  the  same  maintenable^  as  well  as  a  Suit  should  be*  S^**  ^'  ^ 
here  maintenable  by  the  King  himself  for  an  Intrusion  into  Lands  b!^3i^^a.  And 
in  Wales,)  and  the  Reason  is,  because  tlie  King  shall  have  *  Exe«>  berewith  agrees 
cttUiMi  of  the  Thing  and  Damages  recovered  in  the  Qmo  minus,  ^/^.^P^'^'^S 
towards  Satisfaction  of  the  Debt  which  the  Plaintiff  owes  the.  Ex^n^^^-n''^ 
King:   So  that,  the  Plaintiff  in  the  Quo  minus  partakes,  of  the  these  Words,  Et 
Kii^s  Prerogative,  and  the  King  shall  have  f  benefit  by  the  Suit.  J^Vlf  'f^ r^ < 
And  ao  a  Man  may  sue  here  qne  that  is  in  Ward  in  thk  Court,  or  ^^ITiimd^/^ 
one  that  is  Accountant  or  Attendant  here,  because  he  cannot  have  Dettmny  pv  ou 
his  Body  out   of  this  Court  to  be  arrested  or  imprisoned,  and  ?fyj^**"^**J^ 
therefore  the  Pbiintiff  must  of  Necessity  sue  him  by  BiU  here.  IS^l^^'' 
And  upon  these  Causes  only  is  the  Office  of  common  Pleas  '  8.  P.  Crompf. 
foundea  in  this  Court    And  m  all  these  three  Cases  the  namtiff^  •'•  C*  '^^^  *•  ^^9. 
in  Older  to  give  Jurisdiction  to  the  Court,  ought  to  make  his  Sur-  ?s!pf  s  r^'r 
mise,  and  shew  the  Cause,  viz.  that  he  is  privileged/ or  indebted  soi.  Cromptl  j! 
to  the  King,  or  that  the  Defendant  is  in  Ward  here,  or  attendant  C-  ^^'  ••  199.  a. 
upon  this  Court.     But  in  the  principal  Case  the  PUintiff  has  {Dt^l74f 'pi.  19. 
bfought  his  Action,  and  has  not  made  any  Surmise  to  entitle  the  •      ' 
Court  to  Jurisdiction.     And  without  Suniilse  the  Jurisdiction  shall 
not  be  taken  away  from  other  Courts,  and  given  to  this  Court. 
'  As  the  Defendant  shall  not  remove  a  Plea  of  Replevin  out  t>f  f^tr  74(e).     « 
the  County  Court  into  the  Common- Bench  without  Surmise  in  the 
Pone  or  Recordare,  for  which  Reason  it  is  usual  to  inake  a  Sur- 
io  the  Writ,  and  the  Writ  says,  fiat  Executfo  istius  brevis,  si 


caum  sit  vera,  oHter  non.    <And  a  Writ  of  Right  for  iWicb  fAote74Cb). 
hoUea  of  a  Manor  shall  not  be  sued  in  the  Common  Bench  widi-  ^*^^'  ^^  ^C^^ 
out  Cause  shewn,  viz.  diat  the  chief  Lord  has  remitted  his  Court  ^''''  ^  **  ^*^' 
to  the  King.    ^  And  a  Venire  Facias  shall  never  be  1^ wanted  to  ttie  n  see  Ante.74. 
Coronen  without  Cause  shewn  to  take  away  the  Direction  to  the  • 
common  Officer,  vit.  the  Sheriff,  and  to  direct  it  to  th^  Coronera. 
So  here,  without  Surmise  the  Jurisdiction  of  the  Court  appointed 
lor  common  Pleas  shall  not  be  takpn  away,  and  given  to  this  Courty 
for  the  Penalty  here  and  the  Action  for  it  is  ocily  given  Jbv  tb^n  Aft 
to  the  Party,  and  nothing  is  given  to  the  Queeii^  foi:  which  Iteasoo 
the  Court  without  Surmise  or  Cause  shewn  haaiio  mor^Cans^  to  '  «  '  > 

hold  Plea  upon  it  than  it  has  upon  an  Action  of  Debt  brought  upon 
ao  Obligation^  And  as  to  what  has  been  obiect^  to  the  contrafy^  * 
fAz.  that  the  Penalty  is  given  to  be  recovered  in  any. of  the  King's 
Courts  of  Record  by  BiU,  Plaint,  or  Action  of  Debt,  and  here  the 
£xcheauer  is  one  of  the  .King*s  Courts  of  Record^  ergp  the  Actiop  of 
JDebt  snail  be  maintenable  here.  Sir,  although  the  Words  of  the  Act 
are  so,  yet  we  ought  to  construe  such  general  Words  to  staml  with 
Season,  and  not  hi  such  Manner  as  to  confound  all  Order  and  Usaget 
'And  therefore  they  ought  to  be  .taken  to  mean  in  some  qf  the  iSee6.Cs  19.  b. 
King's  Courts  of  Record  usual  and  proper  for  that  Purpose,  and  Chmrfs  Case, 
in  no  others.    ^  For  if  the  Offence  was  done  in  London,  or  in  ^^^^S*  ^2f ' 
Jfqrthumberland,  a  Man  might  not  sue  for  it  in  the  Court  of  Oar-  pi.  5^^ 
fard^  and  yet  (he  Court  heU  at  Oxford  h^ore  the  Mayor  there  is  ^ifm'th's  Max. 

the  i^« 
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the  Kiiig*8  Court ;  but  the  Intent  of  the  Mhlftrs  of  thtf  Act  wW 

not  to  give  the  Suit  but  in  Courts  convenient  for  it,  and  within 

tiieir  Juriidiction.    And  where  the  Act  gives  theSwt  in' my  of 

the  King's  Courts  of  Record  by  Bill,  Plaint,  or  Action  of  IMn^^ 

if  it  should  be  eipounded  according  to  the  Words,  a  M  w  migbt 

sue  for  the  Penalty  in  the  Chancery  by  original  Writ  of  OelH,  fiir 

that  is  within  the  Words,  and  it  never  was  seen  that  any  Wiit  c^ 

Pebt  was  returned   into  the  Chancery,  but  the  Intent  ctlti 

Words  is  to  give  the  Party  an  Action  of  Debt  in  aiieb^CMitt 

wherein  Actions  of  Debt  are  soable,  and  a  Bill  or  Plaint  in  audi 

Courts  wherein  original  Writs  are  not  sued  nor  retomaMe,-  hut 

where  BiBs  or  Plaints  sre  used.    So  that  the  Intent  of  tte  Bia; 

leers  of  the  Act  was  to  pursue  Order  and  Jurisdictiea,  atfd  not  M 

alter  Order,  or  to  give  a  new  Jurisdiction  to  Courts  wbidi 

'  bsld  Jurisdiction  in  such  like  Cabes  before;  and  themfeM 

genend  Wonb  in  Acts  ought  to  be  interpreted  with  RalMNi^  nd 

'  not  dwaya  according  to  the  Rigour  of  the  Teit    And  Wereopon 

several  of  the  Cases  before  recited  for  the  Understandfaig  dfSlk 

tutes  vvera  again  repeated,  and  therefore  it  was  said,  that  notwilb- 

•  atanding'die  siud  Objection  iftlie  Offence  had  been  done  «vnni^  a 

Connty  of  Englawlp  the  Action  here  would  not  be  maintamMa  in 

this  Court  of  Exchequer  without  Surmise  or  Cause^sliewB*    AimI 

of  thb  Opinion  was  FrevU  the  third  Baron,  and  Ltike  tha 

9<uron.    And  Luke  also  said,  ihat  by  the  Sutute  of  Articuh 

ChartaSf  cm.  4.  it  is  ordained,  that  710  common  Plea$  $katt'U 

from  henceforth  holden  in  the  Exchequer  contrary  to  the  Farm  ef 

the  Great'Charter.    And  he  also  cited  the  Statute  of  MuJlmi^ 

made  in  10  Ed,  1.  which  says,  but  forasmuch  as  certam  Pietu 

have  been  heretofore  holden  in  our  Exchequer,  which  did  noi  comf 

■■   eem  U4  nor  our  ifinisters  of  our  Exchequer ,  whereby  a$  wtU  mar 

Pleas  as  the  Causes  of  our  People  are  unduly  prorogued  and  kttsd, 

we  will  and  ordain  that  no  Plea  shall  be  holden  or  pleaded  m  the 

Exchequer  aforesaid,  unless  it  do  speciaOy  concern  ns  or  oitr  Kf- 

nisters  aforesaid,  S^c.  hy  which  Statutes,  ne  said,  the  Exdiemicr  is 

restrained  from   holding  common  Pleas,    except  in  the  Causes 

abovesaid;  which  Statutes  it  was  not  the  Intent  of  the  Mdsers  of 

the  said  Act  of  7  Ed,  6.  to  repeal,  and  Aerefore  tfaia  Suit  in  the 

Excbeouer  is  not  maintenable. 

But  Satinders,  Chief  Baron,  vras  of  opinion  to  the  contrary.  For 

he  said,  die  Bxefaenuer  has  of  very^imcientTiaiieiieen  aConitto 

hold  all  common  Pleas  whatever  between  any  of  the  King's  Sub> 

jtcts.     ^  And  this  (he  said)  appears  by  Glanoil,  who  in  the  lltle 

of  his  Book  says,  ex  illas  9olum  leges  *  continet  et  consuetudines,  se* 

cundum  quas  placitatur  in  Curia  regis  ad  Scacearium^  6ic.    From 

whence  it  appears  that  the  Exchequer  was  then  a  Court  for  all 

common  Pleas,  and  there  has  not  been  any  Restraint  by  l^tatiite 

since,  but  by  Reason  of  the  M  ultitude  of  ihc  King's  Business  rather 

than  for  Want  of  Power  this  Court  has  of  late  Time  ceased  to 

hold  Pleas  between  common  Persons  in  other  Cases  th^n  those 

before  mentioned,  but  not  dp  rigore  juris,  and  be  denied  that  to  be 

•  This  Point  lias  a  Statute  which  was  called  die  Statute  of  *  Rutland,  for  be  said  it 
been  mach  con- 

trovcrtad.  Sec  4  Inst.  113*  Bat  S  lait.  531,  lays  it  is  a  Statute,  and  that  this  Opinion  of  Sautim 
it  to  be  raeeted  n^  contraiy  to  gteat  Anthority,  and  beinj;  never  read  nor  bmd  of  beibfc.  Yet 
Ihja^  Anuaadv.  55, 56, 57,  gi?es  many  Reasons  to  prove  that  it  is  ao  Statute. 

wss 
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wu  only  tn  Ordinance  made  by  the  King  witboot  the  Authoii^  ^ 
Pirlnment,  loocbiog  the  Onler  of  the  Court  of  Exchequer.. '  'AtA 
ma  to  the  other  Statute  which  lefoxa  to  Magna  Chttrta,iieaaid  thai 
thare  is  no  mk^  itestraint  in  Magm  (^harta.    So  Uul  they  itidnot 

XB  upon  tlie  Authority  and  Juriadiction  of  the  Couft,  ipd  ia 
t  Place  the  Action  ought  to  be  brougbL 
But  they  all  unanimously  ^reed  that  the  Receiver  of  \cotnmaQ 
iPtraon  is.out  of  the  Penalty  of  the  St»tute,  and  tlial  by  (Im)  Ue> 
dantioD  the  Defeiulant  ahalj  be  intended  «  Reviver  of  a  coimnoa 
PeraoD,  because  the  DecUration  shall  be  moat  stroi^y  waisst  die 
PUiodff.    And  aUe  they  all  agi^,  that  allhough  the  Verdict  be 
paBsed^  yet  for  tbe  Fault  in  the  DecWatioD  the  Plaintiff'  ahall  not 
%ave  jud^mei^;  "and  itispot  remediedby  theStptvte  (^  Jj^^iA',  ►  H. P,  1|^. ff. 
for  Faulte  io  tb^  Matter  of  tl^e  Coapt  cannot  be"coinprise4  wi*Juo  S''^J™''*' 
miaplet^iins  or  iiuuflicient  pleading,  fbrlbat  whicji  cones 'after  <D,,9f^^«9. 
ifal)  CouiDt  shsll  be  called  tbe  Plea£ngt  *«  that  which  is  coquifled  b^  tbcX*V*rtv 
HI  Uie  BWi  Repljcatiou,  aijd  Rejoinder.    And  ^^WM^fl:^'  CSidf  5,"^^*bJ!^^ 
Smxmi,  ^aid.  that  wl)en  £rojn/ev  was  Chief  Juabce,  it  ww  «¥Cfird-  A^.c.'titiaiil 
hgty  w  adjudged  ia  the  King's  Bench,  iu  a  Writ  of  .^jjoi  UfWD  ^  ttanbrtatiuy 
jEJectiot^Jurma,  vii.  the  ^udgiuemgivcu  upou  thcVertfict  w'ttie  I?  ^"'^11,. 
Jl^ctionejirma  yum  reverted  fur  DeUuU  in  the  Count]    A&4  H^^  b/ST^wit  n 
tWt  Ca^  wa^  between  Mooh  and  Cliffoid.    !lf or  wbidi  Causes  tl^  DmIbmimd,  awl 
<Pourt.agire4  J4iet  Sir  Thomas  Slraiiltug,  tbe  Phtintii^  should^  ooi  *^^'^^^2m. 
hy«  Jodgnieiu  uwm  tbe   uid  Verdict,  biit  ibqt  'ttwy  wguid;  »#  ^tTpUnis, 
mght  to  a^ard  tW  he  should  take  nothing  ^y  hia  Writ,  for  ibf  Suu,  ar  Ac- 
Omae  aforesaid-    And  afleiwanfa  il  w v  so  awaided,  iii 'Pff^  ^H  ^^  Jwl«5 
1^  Jwjgaqeat  which  here  followa.  ^?aftet,rt» 

Kf■tf4^^?^»!Uw• 

V^reupoQ  all  and  singular  the  PfemisMS  be!i%  leen  (tq^  r^4  Ttomtaftb* 
^  the  l^arpqs  afpresaid,  and  ipo^  full  Delibentton  being  there-  **"**'^ 
■Ipoq  hvl  ain9ngst  them,  because  it  teem?  to  thi^  same  U^ruiis  here 
t^t  .the  afpreaaid  Writ  and  peclaration  of  iIk  aforesaid  ThwHat 
^tmafiiM  in  Manner  and  Form  above  declafed,  and  the  Matter 
apecyietTin  (hp  s^e  >*  iowfficient  in  l^w,  Sfc.    TTi^fefore  it  ia  J 
considered  Iq  the  lamp  Barons  that  t])e  aforciftid  Tliomas  Stradliiig 
lake  nothing  )ty  Jiis  Writ  and  Declaration  afer^Kaid,  and  that  the 
•aid  Tkomai  Stradfing  pe  in  Mercy  of  the)  Ijidy  the  Qn^u  aftw. 
Apd  alto  that^fJi^  laiS^owlend Morgan.^  to  thepKemissp*  bcdV 
mined  ftom  t}i»  Cowt,  aii4  (o  ih^rfof  without '^y»  4if< 
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iff. )2i?/wr/  of  a  Judgpient  givek  in  the  <!!pijiflQOjj  Benetii 
;  npoH  Argument^  in  Michaelmas  Term^  iu  tiUiiw^ 
**    and  fourth  Tiwrr^^'  the  Retgn  of  &ueen  Blitgbetb^ 

upon  a  Verdict  found  in  a  Quid  juris  cfamat,  M&iig^ 
[  by  William  Saunders  against  George  Freeoi^^ffif 
•    Joan  his  Wtfe.     And  the  Record  appears  amengst 

the  Records  of  Michaelmas  Term,  2  &  '3  %\^m 
.'   beth.  Rot.  132).  and  it  was  as  foUowsi;,.    ^,"J,i, 

Ukk.  Ttn»*  f  4r  3  ^npHB  SberiflF  was  comnuuicled  tb^t  lie  diitram  OeorgeV/einum^ 
N^ii^'  ^«^-  -^  and  Joan  his.Wife,  by  all  their  Unds  and  Chattte,  *  (hat  be 
SmmePrecedeat,  J*^^  bave  tbcir  Bodies  bere  at  this  Day^'  m.  on  the  OtMbtt 
IUttEiitr.536/  ^St*  Michael,  to  acknowIed|e  what  Right  theycldin  in  two'Mea- 
b.  pi.  Ht  tniaires,  two  Cottages,  two  Gardens,  100  Acres  of  Lsnd,  40  AcMs 

'of  Meadow,  20  Acres  of  Ptisture,  one  Acrt  of  Wood,  eight  Acres 

(of  Furze  and  Heath,  aind  one  Penny  Kent,  with  Ae  Appctrleflincet, 

In  JrtMngworthf  in  the  County  aforesaid,  which  Henry  SdBwg,  m 

'  *iibe  Court  here  sranted  to  William  SaunderSf  Esi^uire,  fey  rbe 

thiereof  between  ttiem  made,  ^c.    And  now  here  at  this  Dfeiy  came 

'its  well  the  aforesaid  fVilHam,  hy  Richard  Peririch,hSB  AtCo^uefa 

.  in  the  Mbi^said  O^n^  and  Joan  in  their  proper  Persons:  'Am 

thereupon  the  stoie  William  prays,  that  the  aforcisaid  GiMiglr  ail 

Joan  may  attorn  to  him  thereof,  S^c.    And  the  aforemod  Otoigie 

t^tAUaSbifii^  SM  Joan  pray  Oyer  of  the  Writ  aforesaid.    And  it  iirn^d  tb  Vtim^ 

^^«  ■  Sfc,    They  also  pray  Oyer  of  the  Note  from  whence  the  aamrt^  Writ 

is^ed ;  and  it  is  fead  to  them  in  these  Words,  **  Between"  WVJMin 

"^  Saunders^  Esauire,  Complainant,  and  Henry  EdHng,  Defbr- 

^  ceant  of  two  Messuages,  two  Cottages,  100  Acres  of  ^Laiidy 

**  4/t)  Acres  of  Meadow,  20  Acres  of  Pasture,  ortc  Acre  cSf  Wood, 

''  eight  Acres  of  Furze  and  fleatb,  and  one  Penny  Itost,  with 

^  the  Appurtenances,  in  j^rthingworth,  wheneof  ^  Plea  of -Cove* 

^'  nant  was  summoned  between  them,  viz.  that  the  aforesaid  Hbiry 

^  has  acknowledged  the  Tenements  an<)  Rent  aforesaid,  with  the 

'^  Appurtenances,  to  be  the  Right  of  the  said  William,  and  has 

"'granted  for  bimself  and  his  Heirs  that  the  afores^d  Teneinents 

^  and  Reiit,  with  the  Appurtenances,  (which  the  aforesaid 'Creofge 

^  and  Joan  hold  for  Tenh  of  life  of  the  said  Joan,  of  tt<e  J^ 

/ ./  -r.'  Tf-""  <*  heritance  of  Ae  aforesaid  Henry,  flic  Day  when  this  'Agt«emenC 

-    '''=■    '"'   <^  was  madey  and  which  after  the  Death  of  the  said  Joan  ought  to 

-^  revert  to  the  aforesaid  Henry  and  his  Heirs,)  after  the  Death  of 

''^  the  said  Joan,  shall  wholly  remain  to  the  aforesaid  William  ^od 

w-'-his  Heirs  for  ever ;  to  hold  of  the  chief  Lords  of  the  Fee  by  the 

-^^  Services  which  to  the  aforesaid  Tenements  and  Rent  baon^. 

:^  And  for  this  Acknowledgment,  Grant,  Fine,  and  Agreenfteiit,  tlie 

-^  same  WiRiam  hath  ^ven  to  the  aforesaid  Henry  100  Marks 

>'  Sterling."    Which  being  read  and  heard,  the  same  Gtorgt  and 

Joan  say,  that  *tfaey,  by  virtue  of  the  Note  aforesaid,  ought  not  to 

^ttorii  th^telves  to  the  aforesaid  William  Saunders  for  ihe  Tene- 

Plfad  m  Bar  of  ^*ments  aiid  Rent 'aforesaid,  because  they  say  that  biefore  tte  afore* 

I!d^TSJ     said-  flcnry  JBd/i/?g  had  aiiy  Thing  in  the  Teiiements  and  Rent 

Tenoaentt  io     ^  ^foresaid,  Whb' the^Appturtenarices,  one  Joilm  EiHnff  was  teiscid  of 

piL  *iht  TMeoients  and  Rent  aforesaid,  with  the  Appurtenances  in  his 

Demesne 
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Oemesne  as  of  ¥e%;  and*  that  th^  same  Tenements  and  R^t  [  *01O  J 
^re,  and  at  the  Time  of  the  Deadi  of  the  afore<tiiid  John  Edling 
were  btM  of  the  aforesaid  fVUiiam  in  Socage  by  Fealty  and  Rent 
q{  two  Pence  to  bge  paid  yearly  at  the  Feaal  of  St.  Mickaei  the 
^rchaJigel.  AndthesameJpAit  k^eing  so  seized  thereof,  the  ninth 
Day  of  Marchf  in  the  Year  of  our  Lord  1556,  vX  Arthingvorth 
aforesaid/ made  hid  kst  Will  and  Testament  in  Writing,  and  Uiereby 
Revised  to  the  aforesaid  Joan,  the  Tenements  and  Kent  aforesaid, 
>vitb  the  Appurtenaiices,  by  thu  Name  of  his  House,  with  the  Ap- 
purtenances to  the  same  belonging,  for  ever,  in  the  Town  and 
Fields  of  Arthingoforth^  to  have  to  her  and  to  the  Heirs-  of  her 
Body  lawfully  b^otten^  and  afierwards  he  there  died,. after  whose  ^ 

Deati\  the  same  Joan  entered  into  the  Tenements  and  Rent  afoie* 
^aid,  with  the  Appurtenances,  and  was  thereof  seized  in  her  Dc^ 
menrie,  as  of  Fee  Tail,  by  JPorm  of  the  last  Will  and  Testament     '.    ....  ,  .;. 
aforesaid.    And.  afterwards,  vit.  the  ucond  Ds^wjoI  MaVf  in  the  ii  .'  • 

Years  of  the  Reign  pf  the  Lord  and  Liaoy  PhiUp 
and  Marjf,  late.  King  and  Queen  of  England^  tit  ArthingwQrlh 
aforesaid^  ip  the  County  aforesaid,  the  same  Joan  took  to  Husband 
tbe^  aforesaid  Qeorge^  whereby  the  same  George  and  Jojh,  in  rkhit 
pf  the  said  Joan,  vvere  thereof  seized  in  their  Demesne,  as  of  Fee 
Tailf  viz.  to  the  9%nieJoan,  and  po  the  Heirs  of  her  Body  l^wfuUj  ' 

begotten*  And  this  ^ey  i|re  neady  to  verify,  wherefore  they  prajr 
i^iidfmentif  they  b^  virtue  of  the  said  Note  ought  to  attorn  theoir 
selves  to  the  ffojresaid  William  thereof,  (fc. 

'  And  the  afores^d  William  Saunden  says,  that  by  any  Thii^  fW^tfPIt^- 
''bc^re  alledged  he  ought  npt  to  be  precluded  froip  having  the  At- 
tormnaii  of  the  afor^^aid  George  and  Joan  of  the  Teiieinents  and 
Rent  aforesaid,  by  virtue  of  the  Note  afore^id|  I^ecause  by  pro^ 
teatiog  that  thejsune  Tenements  apd  Rent,  witli  tlie  Appurtpnanceo, 
are,  and  at  theTitne  of  the  Death  of  the  afpresaid  JoAn  EdUnp 
were  held  of. the  uvLvn^  WilUaifl  by  Knights  Service,  and  not  m' 
Socage,  as  the  afofesaid  George  and  Joan  in  their  Bar  aforesaid 
have  a|ipve  aVedgei),  nevertheless  for  Pl^a  says,  that  well  and  true 
itis  ithat  the.  aforesaid  John  Edling  was  seized  of  the  Tenements 
and. jSent. aforesaid^  with  the  Appurtenances  in  his  Den^esue  as  of 
Fee :  And  ^  san^e  John  being  so  seized  thereof,  the  afqreuud 
ninth  Day  of  March,  in  the  abovesaid  Year  of  our  L^n)  )556,  at 
^rtUugpoorth  aforesaid, ,  made  his  last  Will  and  Testament  ii| 
Writing,.. as  in  the  Bar  aforesaid  is  above  alledged.  But  the  ^am^  f|i^^ ^^ Devbe 
]Viili^^$<^^nder$  ss|ys,  tliat  the  aforesaid  John  Edling  by  his  same  was  for  life, 
last  Will  and  Testament,  amongst  other  Things,  willed  apd  Revised, 
the  aforesaid  Tenements,  wi^h  the  Appurieuances,  by  the  Name. 
aforesaid,  to  the  aforesaid  Joan,  to  have  to  her  for  Term  of  her 
Life^  ai^  afterwards  the  same  John  there  diedi  ^^^^er  whose  Deatit 
the  same  ^oorn  entered  into  the  saici  Tenements,  with  the  Appur- 
tensQcefjr  ani^  wfs  thereof  seized  in  her  Demesne  as  of  Freeoold 
by  Form  of  |l^e^  last  Will  and  Testament  aforesaid.  And  being  so 
seized  thereof^  tjie  afori^id  if co«^  Day, of  May,  in  the  aboTe-» 
eaid      /  Ye^  of  the  Kei^^n  of  the  aforesaid  late  King 

aa4  Qveen^  ettArthii^gjifQrth  a&resaid,  slie  took  to  Hi|sband  the  -^  c. 
afqreMid  )(!^rjp^  wj^er^y  the  s^  : 

t^/B  Mmi^7c0(eiiieetf4,f^  .i^i  wit)i  tjy  A£piirtenaiyes»  in  their 

/  "I)eiiiesoe 
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XH^mesne  oa  of  Freehold,  in  right  of  tfie  m\d\han;  mliMNilib«l 
tfwt  the  aforesud  Jokm  Edling  bj  Ua  laal  Will  wd  TeacuMit 
aforeaaiii,  fleviaed  to  tbe  aforeaeid^Joii/i,  die  afowimid  TownieuU 
irod  Rent,  with  die  Appurtenances,  lo  have  tohertfnd  to^tlw  Heire 
of  her  Body  lawfiilly  begotten,  aa  the  eforaaaid  George  md  Jimn^ 
haife  M>o«e  aHedged.  And  thit  he  is  ready  to  Tefify,  wherefiare  te 
praya  Ju^^ment,  and  that  die  aforesaid  George  and  Joan  umf'wtMni 
to  him  diermfi  Sfc. 

•  And  the  afomaid  George  and' Jooft  as  befeve  say  dnt  tbe  efete** 
eaad  Johm  EMng,  by  hn  last  Will  and  Testament  mforesaiil^did  de- 
tise  to  the  sane  Joan  die  Tenements  end  Bent  aforesaid^  widiihe 
Al^Hirtenances  by  the  Name  aforesaid,  to  have  to  her  and  to  ibe 
£mrs  of  hep  Body  lawftiUy  b^otlen,  as  they  have  above  aHedged. 
And  of  this  they  put  themselves  upon  the  Coantfy:  And  dni 
aforesaid  fVHHam  Saundert  likewise.  Therefore  the  Sheriff  is 
commanded,  that  he  cause  to  coniie  here  on  the  Oetave  of  8if 
Martin,  twelve,  Sfe.  by  whom,  6fc.  and  wiky  nether,  4rc.  tofecog> 
niae,  ^c.  beeatne  as  weU^  (fc.  Alia$  Femw  Fadat  fstttmrtle  fhe 
Octave  of  5^.  tf •//of^r* 

It  appears  by  "the  Riscord  that  the  Fine  upon  which  the  said 
Writ  of  Quid  juris  elamat  was  founded,  was  levied  between  die 
said  WiBiam  Saunden,  Complainant,  and  one  Henry  EdKng,X^ 
fonseant,  of  the  Tenements  m  Jlrthingwtnih,  in  the  Coimty  of 
Nwikamptcn,  as  was  as  follows,  viz.  **  That  the  aforesaid  Imry 
^  hath  acknowledged  the  Tenements  and  Kent  ^fof  esaid,  widk  tli^ 
Appurtenances,  to  be  die  Kisht  of  the  said  fVilKam,  and  hath 
granted  for  himself  and  his  Heirs,  that  die  aforesaid  Tenements 
and  Rent,  with  the  Appurtenances,  which  the  aforesaid  Geme 
and  Joan,  the  Day  when  this  Agreement  was  made,  held  w 
Term  of  Life  of  the  said  Jodht  of  the  Inheritance  of  the  afore- 
said Henry,  and  which  after  the  Death  cf  the  said  Joan  oqA% 
^  to  revert  to  the  aforesaid  Henry  and  his  Heirs)  riiall,  after  me 
^  Death  of  the  said  Joan,  wholly  remain  to  the  aforesakI*ypf/Aain 
^<  and  his  Heirs  for  ever,  to  hold;  S^c.^  Atid  the  soidQeorp 
JPteeman  and  his  Wife  plead  in  Bar  of  Attornment,  diat  before  the 
said  Henry  £J^W  (the  Conusor)  had  any  Thing  in  the  said  Tene? 
nients,  one  JoknEdHng  was  seized  thereof  in  Fee,  ^nd  held  them 
ill  Socase  of  the  Plaintiff,  and  by  his  Testament  in  Wridas  mad^ 
in  the  Year  of  our  Lord  1556,  at  Arthingworih  aforesaid,  lie  de- 
"vised  to  the  said  Joan  the  same  Tenements  by  the  Name,  ^.to. 
iiave'to  her  and  to  her  Heirs  of  her  Body  begotten,  and  aftefWahls 
cbed,  aAer  whose  Death  she  entered  and  took  to  Husband  the  sai4] 
Creorge^  whereby  they  in  right  of  tbe  said  Joan  were  seized  i^TuI,* 
ami  therefore  they  demand  Judgment  if  they  ought  to  attorn.  And 
tbe  said  WilHnm  Saunders  says,  that  well  and  true  it  is  die  sii4, 
John  Edliftg  was  srized  of  die  s«d  Tenements  in  Fee,  but  he  s^ 
that  be,  bv  bis  said  Testament,  devised  them  to  the  said  Joan  for 
Term  of  her  life,  andafterwards  died,  after  whose  De^th  Joitn  enr, 
tered,  and  wa^  s6bed  thereof  in  her  Demesne  as  of  Freehold,  ^nc). 
she  being  ao  seized  took'  to  Husband  the  said  "George  Preeman,  v^» 
out  ^^thar  diet  th^  afor^slnd  JoAii  JB^ta^,  by  his  last  Will  add  T^ 
tanlent  aftMMid^^MMl^^  ttfoiosi^ioait  die  afofilAaid  TkAe- 
*  ^       *  meats 
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inenlB  and  Rent,  With  the  Appurtetitmces,  to  have  to  her  and  did 
lieirt  of  her  Body  lawfully  faiegotten,  as  tlie  afbreauid  Geprgt  and 
Joan  have  above  Pledged.     And  die  said  George  Freeman  and 
Joan,  bj  their  Rejoinder,  maintain  the  Devise  in  Tail;  and  there* 
upon  thi^  were  at  lasUe,  which  was  tried  by  Nut  Prius,  at  North' 
ampioa^^nnd  the  Po$iea  came  in  as  follows,  **  viz.  Afterwards  at  PMm. 
**  die  Day  and  Place  within  contained  before  Jame$  Dyer,  Knight^ 
'^  Chief  Justice  of  the  Lady  the  Queen  of  the  Common  B^nch^ 
''  and  WUliam  BendUe^  Seijeant  at  Law,  Justice  of  the  said  Lady 
**  die  Quem  assigned  to  take  Assizes  in  die  Coimty  of  Nortkanip^ 
''  ftm,<by  Form  of  the  Statute,  Sfc.  came  as  well  the  within  named 
^*'. William  Saundere,  by  his  Attorney  within  contained,  as  the 
'^  witbiA  written  George  Freeman  and  Joan   his  Wife  by  Join 
''  Farwel  dieir  Attorney.    And  the  Jqrors  of  the  Juiy  whereof 
*^  meotioQ  is  made  being  called  likewise  came;  who  to  say  the 
''  Truth  of  the  within  contained  being  chosen,  tried,  sworn,  and 
''  chareed,  retired  from'  die  Bar  there  to  communicate  with  one 
''.  another,  under  the  Custody  of  one  of  the  BaiKffs  of  ThomoB 
Loveif  fisquire,  then  Sheriff  of  the  County  aforesaid.    And  after 
the  rising  of  the  Court  aforesaid  and  Adjournment  of  the  same 
Court  until  eight  of  the  Clock  on  the  Morrow  of  the  same 
''  Day*  piZf  Wednesday  the  ninth  Day  of  July  within  written^ 
*^  the  ssinie  Jurors  onder  the  Custody  of  the  aforesaid  Bailitf  in 
f*  the  Absence  of  die  Parties  aforesaid,  on  the  within  written 
*^  Tuadny  xix  the  Evening  about  eight  of  the  Clock  in  the  kftet* 
^'  noon  of  ^  same  Day,  came  before  the  aftiredaid  Justices  at 
^*  the  Irui  of  the  said  Justices  in  the  Town  of  Northampton  in 
^*  the  County  aforesaid.    And  the  same  Jurors  being  then  and 
''  thcire    asked  by  the.  same  Justices  whether  or    no  they  were 
''  agreed  of  giving    their  Verdict  toifcliing  the  Matters  within 
^'  contained,  ^aid  that  ihey  were   fully  agreed  thereof   between 
^'  them.    And  thereupon  the  same  Jurors  secretly  said  upon  their 
''  Oath,  that  the  within  named  John  Edling  by  his  last  Will  and 
^*  Testament  in  Writing  within  written  devbed  to  the  aforesaid 
''  Joan  the  Tenements  and  Rent  within  specified  with  the  Ap« 
^'  purien^nces,   by  the  Name  of  his  House  with  the  Appurte* 
**  nances  to  .the  same  belonging  for  ever  in  the  Town  and  jPielda 
^''  of  Arihingpporth^  to  h^ve  to  her  and  to  the  Heirs  of  her  Bod^ 
^^  lawfyiUy  begotten,  as  the  aforesaid  George  and  Joan  within  have 
'^  all^d^.    And  then  the  same  Jurors,  for  their  Ease  (as  is  the. 
**  Custom)  to  f  eat  and  drink  together,  if  they  pleased,  and  to  He  t  That  altera 
*'•  together  until  the  Morrow  aforesaid,  and  then  to  give  their  Ver-'P".^y  ^^J^^|j^ 
**  diet  ftfcn'er4id  openly  before  the  aforesaid  Justices  at  NortAompfOA  ^peaces,  the 
^^  alpi^said,  by  th^.  Cotnoi^  of  the  Justices  aforesaid  departefl  Jury  ouiycat  and 
^'  txigedi^  under  the  Cn^ftody  of  die  aforesaid  Bailiff  unto  die  PI»tis  ^^^  nnt^l,  tfc. 
<'  fi^Si^  whence  iheycame«    On  which  said  ninth  Day  o(  J4ity  ^sa.  M.Lcmg. 
>'  befiir^  the  afores^d  Justices  in  the  open  Court  aforesaid  at  the  5  £d-  4.  gi  b. 
''  CisO^  afoiesaid  ctoi^  die  afoiesnid  Wimam  Sanndtrt  by  his  At-  g[;;}|j.*/\Jf^  ^ 
''  toQtiey  aforetdid,  and  the  Jurors  of  the  Jury  aforesaid  under  the  ^^  'i^h.  per 
**  Ciiato^y  of  the  bailiff  aforesaid  b^'mg  called  to  give  dieir  Ver«  Pau,  i<ia. 
*'  idict  aSpireiaid  opoaJy  .of  a«d  upon  the  Premisses,  ipame,  where^ 
*^  vpoji  Are  Vieiifidt  Aforesaid  in  M^ntter  and  Form  afoMiud  given 
**  by  die  Jury  aforesaid  before  tiw^^f^m^JiislwciL'aldw  Inn* 

^*  aforesaid, 
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'''aforesaid,  on  tli^  aforesaid  eighth  l)ay  o{  July  in  the  Evepnig 
''  of  the  same  Day,  being  by  the  Court  then  read  and  rep^^d, 
"  and  the  said  Jurors  beii^  thereupon  asked  whether  or  qo  they,, 
/^  would  aflSrm  the  said  Verdict,  the  same  Jurory,  pot  depiipg 
**  that  they  had  given  the  Verdict  aforesaid  of  and  upon  the  Prer '., 
**  misses  on  the  Day  then  last  past,  but  for  certain  Causea  spe-. 
**  cially  moving  them  wnd  their  Consciences  holding  the  said  y^ '. 
^  diet  for  noughti  answered  that  they  now  were  otherwise  ap^c^^ 
*'  together  upon  the  Matter;  and  they  say  upon  their  Qath  tjbat 
^  the  aforesaid  John  Edting  by  his  last  Will  and  Testament  afc^fe? 
^  said  in  Writing  did  not  devise  to  the  aforesiaid  ^oan.  the  T^QfS" 
**  meots  and  Rent  within  specified  with  the  Appurtenances,  by  diq 
**  Name  of  hi^  House  wim  the  Appurtenances  to  )he  saone  be- 
''  longing  for  ever  in  the  Town  and  Fields  of  Arthifigzi^riykf  Uk 
*'  have  to  her  and  to  the  Heirs  of  her  Body  lawfully  bejgottqiiy  ai|. 
*^  the  aforesaid  William  Saunders  within  has  alledgjed*.    And  tl«ey 
**  pray  that  this  their  Verdict  in  Form  aforesaid  given  may  be  re- 
**  corded  by  the  Justices  aforesaid,  S^cJ!    And  becapse  the  Jus* 
tices  here  will  advise  of  and  up<^n  the  Premisses  before  lliey  ffire 
Judgment  thereon.  Day  is  given  to  the  Parties  aforesaid,  heic 
until,  Sfc, 

And  upon  this  Matter,  whether  the  first  Verdict  was  good  and 
Ihe  second  void,  or  the  second  good  and  the  first,  void,  was  argued 
this  Term  in  the  Common  Bench  by  Serjeant  Harper,  for  tbe  De* 
fepdants,  and  by  Serjeant  Cams,  for  the  Plaintiff.  And  the  last 
Day  of  the  Term  the  Justices  shewed  their  Opinions  severally^  but 
I  was  pot  present  at  either  the  one  Argument  or  the  other.  And 
all  the  Justices  (as  I  was  credibly  informed)  unanimously  agreed 
that  the  last  Verdict  should  stand,  and  that  the  first  should  not  be 
taken  as  a  Verdict,  for  the  Jury  was  charged  openly  in  Court,  and  ' 
in  Court  their  Verdict  ought  to  be  received,  and  that  which  they 
pronounce  openly  in  Court  shall  be  taken  to  be  their  Verdict. 
And  although  it  is  usual  to  take  the  Verdict  privily  when  the  Jurors 
are  agreed,  yet  the  Law  does  not  necessarily  require  this,  biit  it  is  - 
•  Moor,  SS.  Tri.  only  out  of  Curtesy  for  the  *  Ease  of  the  Jurors,  and  in  such  Case 
per  Pais,  873.       ^^^^  ^j^^y  ^y^^^  ^^^  ^j^  ^^^^  ^  looked  upon  as  their  Verdict,  until 

it  be  openly  pronounced  in  Court.    And  when  they  come  into 
Court  the  Plaintiff  shall  be  called,  and  may  theQ  be  jiOQsuited : 
^  Ibid.  ^But  when  they  give  a  privy  Verdict  the  Plaintiff  is  not  demand-  ■ 

able,  nor  can  he  be  then  nonsuited,  and  he  may  be  nonsuited  when 
the  Verdict  ought  of  Right  to  be  given,  ergo  it  is  of  Force  when 
«  Dy«  204*  pt.  3*'  given  in  Court,  and  not  elsewhere.'  ^  And  even  in  Court  if  they 
3  H,  H-**P(^C.  pronounce  a  Verdict  they  may  change  it  if  they  have  mistdcen  it, 
299,300.  5  Mod.  or  if  it  was  not  full  in  Law,  or  for  any  other  reasonable  Cause 
*^'  '^^'  ^^  immediately  perceived ;  for,  it  was  said,  in  the  Lord  Chief  Justice 
O  Mod^a&o        Mouniague*B  Time  one  ^  Archer  was  arraigned  in  the  King's  Bidnch 

for  Felony  of  the  Death  of  a  Man,  and  the  Jury  gave  theit  Ver- 
dict, not  guilty,  and  presently  after  they  said  they  had  miatakefi 
themselves,  and  they  said  he  was  guilty,  and  this  last  w^  mcdvf^ 
«m;1iH.  4.S.  .and  entered  as  their  Verdict.    *And  in  ]  1  J7.  4.  in 'C^nspiniey 
E^'tz*  r*^l^]    sgvinst  two  the  Inquest  found  one  guilty,  *  and  it  was  ^ere' said 
Ver4fct,  18.  Bro.  that  tlieir  Verdict  waa  contrary  in  itelf,  for  a  Conspiracy  Ipannot 

is.  Jndecs,  5.  Jororsi  7^  \ib.  Ahr.  tit  Trnu,  B.  g.pL  4. 

be 
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be  but  betWeSit  two  at  least,  and  if  the  one  ia  not  guilt;  the  other 
is  not  gui% ;  for  which  Reason  ihey  were  sent  hwcli,  and  after- 
wanfs  the;  calne  anin  and  Mid  that  both  were  ^ilty,  and  tfaii  wu 
received  as  their  Vetditt.     So  that  upon  Occatiion  t^ej^  may  con* 
indict  dielr  f  fint  taying,  and  if  they  may  vary  from  or  contradii^  t  So  in  Dj.  f64. 
their'  tint  aayiiig  in  open  Court,  afortion  they  may  do  it  upftti  J™' «ve'a*VM. 
better  Advice  when  their  first  Verdict  was  siven  out  of  Court,  and  diet  at  the  B«r 
tbev  not  discharged,  for  they  were  not  out  of  the  Custody  of  the  for  Hm  D^fcnd- 
Ba&irf,  but  always  under  his  Custody,  as  the  Record  skews.   And  ^'^JJ^S'*' 
altbot^  the  PoUea  contains  that  they  were  sent  back  to  the  Plade  mim  ttf  the  mt, 
from  whence  they  came,  to  eat  and  drink  together  if  they  would,  w^  <*">>  main 
yet  it  was  not 'found  by  the  Posteo  that  they  did  eat  and  diink  VMtll«"fS't^r 
udted,  and  it  shall  not  be  takeu  that  they  did  so,  inasmuch  as  it  own  accordwitl^ 
is'notrfwwn  by  the  Record,  nor  averred  by  the  Party.     Where-  outWngpirtto 
.  fore  Chew  open  Verdict  iu  CoUrt  was  taken  to  be  their  Verdict  by  j^j''^  ttS^t 
tbe  Opinion  of  (he  whole  Court.    And  so  it  was  lAerwards  tA-  n^  fbr  the 
ju(f|ed»  as  appeaia  by  tbe  Record  bete.,  Plalntir,  which 

'  At  which  Day  here  Came  as  well  the  aforesud  Ifi/fiani  SatMfn-f  The  nst  of  the 
at' the- aforesaid  George  and  Joan,  by  theii' Atlomies  afoteaald.  Rreorf. 
Aitt  thereupon  die  Premisses  being  seen,  and  by  the  Jtiaticca  filHy  ^■"'f^^ 
understood,  it  ia  considered  that  the  aforesaid  IViUiam  SoMndeta 
0t  he  vrill)  may  prosecute  for  having  his  Seizin  of  ^  Tiaiements  iJndgaicaU,  (99. 
■nd  Rent  aforesaid  with  the  Appbrtttuoces,  gainst  the  aforesaid  !^'°^^-lp' 
George  abd  Jbaii,  by  Occasion  of  the  Claim  and  Plea  aforesaid  ^i^uj,  6S6> 
forfeited :  And  also  that  the  Vine  aforesaid  Q£  he  wilt)  dull  be 
eng^oM^.    And  the  aforesaid  George  add  Joan  in  Mercy,  ifct 

4.  Rtpi»i  l)f,  t/ieOpmiojis  g/*  divers  qf  the  Judga  and 
others  learned  in  the  Law  fiereunder  named,  in  a 
Case  depending  in  ike  Covrt  of  the  Dutchy  of  Lan- 
caster, tcArrnn  many  Things  appear  concerning  tbe 
Estate  and  Degree  of  the  said  Court,  and  qf  the  .  - 
Lajids  of  the  same  Dutchy,  as  well  as  of  the  Per" 
son  qftfu  present  Queen,  in  Relation  to  the  Dutchy, 
:  and  f^.  t/u  Kings  that  have  heretofore  inherited  t/u 
't>utchy.  .:« 

■4\S  tbe  Morrow  of  the  Tettn  of  St.  MiJiael,  vis.  on  the  Eve  of  Mia.  -nM-f  au. 
V  St.  Jjidrm  the  ApoiUe,  in  the  4th  Year  of  theileign  of  iL'^^gL, 
Q/aemMsabtth,  Dyer,  Chief  Justice  of  the  Comnon   Uench,  ijf  i^ud^wel 
Sawiders,  Chief  Baron  of  the  Exchequtt,  Battal,  one  ctf  the  Jus-  of  tb«  Untebj 
.     tigeiof  tbe  Kii^s  Bench,  and  also  one  of  Uie  Justices  of  Asaie  y^y*)^.. 
m  the  County  Palatine  of  Lancatter,  AtaHomi  Brown,  one  of  dm  J^Tio  c^. 
.-JufUcw  «f  ^d  Common  Bench,  Corbet,  one  of  the  Justices  of  ^  nwiwe  after  Ae 
;^JCiii^»  B«ncfa,  Wulofi,  one  <rf  the  Justices  of  the  Common  Bencb,  ^'|''^«»'  »  '»"^ 
.i'retil,  one  of-  tbe  Barons  of  the  Eichequer,  Coras,  Quewi's  Serjeent,  «ooH*bd  J^'i  '* 
■^lUireUt  ^egea^t,  who,  w«s  the  other  Justice  of  Aauze  in  tbe  asid  avoidnhii  bj;  te». 
..CoujrtjeaUlipepfXwcaifio-tGfnirrf,  the  Queen'fl  Attorney,  Ris-  '^"^^ il' "^^^^ 
pi.  ti.  i  lost.  SW,  110.  Cnnpt.  J.  C  I3t  b.  .Via.  Ahr.  tiul'rtrogaiive,'  M.  ti.  i.  pi.  >. 

■■■    ■  c//; 


SlSd  Micb.  l^erm.  4  £!lira1beth.  at^Serjettnfs^Inhv  : 

wlf  the  Queen's  Solicitor,  Corell,  Apprentioci  Attorney  of'  tbe 
Hutchif^  DikL  Plorsden,  i^pprentice^  who  was  one  of  the  Coiftuel.of 
'  the  said  Courti  by  the  Queen's*  Contmaiid  asaembled  at  Se^tonfi- 
Jun,  in  Flett'Unttf  to  confer  together  in  order  to  undetrtaud  die 
Xaw  in  ft  certain  Caae  which  was  depending  in  the  said  Court  be* 
Iween  the  Queen  on  the  one  Part^  and  divers  of  her  Subiects  aeve- 
«  rally  on  the  otiier  Part,  wherein  the  Queen  required  their  KesoliitioD 

upon  the  Matter  in  Law.*  And  the  Case  was  delivered  to  theiili  in 
Writing  in  this  Manner.  King  ii«/<ry  8.  beins  seized  of  etftainr 
lands  in  right  of  his  Dutcby  k^  LancasieTf  made  a  Leaae  to  W*  C» 
by  the  Adrice  of  the  Counsel  of  the  said  Dutchy,  and  tinder  the 
I>utchy  Seal,  for  the  Term  of  21  Years,  and  died,  afiter  ufaofe 
Deatli  King  Edmard  6.  bv  like  Advice  roadea  Lease  to'R.  W.  ef 
the  same  Lands  for  the  1  erm  of  2 1  Yeare,  to  commence  idttkiib- 
diately  after  the  fispiralion,  Eorfeiture,  Surrender,  or  other  Db* 
termination  of  (he  first  Term,  the  same  King  Edteerd  6.  tbeo 
being  within  the  Age  of  %\  Years.  The  Question  was,  if  the 
present  Queen  shall  be  bound  by  this  Lease  made  by  Kinx  £<i- 
ward  6.  or  if  she  shall  avoid  it  by  reason  of  the  Nonage  ot  the 
.•aid  King  JSc/swrrt^ 6.  And  this  Caae  was  argued  in  the  Dutichy 
Chamber  in  the  Time  of  Queen  Maty^  when  Sir  Edmard  fVdhh- 
'gravtf  Kniriit,  was  Chancellor  of  the  Dutchy,  on  a  Demurrer 
upon  the  Point  between  John  Scudamorty  Piaiittiff,'«nd  Lviy 
Martf  Morgan t  kte  -Wife  of  Sir  Richard  Morgan,  Knight;  de- 
ceased, late  Chief  Justice  of  Ae  Common  Hench,  D^ndant, 
oipon  a  Leaae  of  Lands  in  the  County  of  Monmouth,  Parcel  of  the 
DuSchy:  But  it  was  not  adjudged  iu  the  Time  of  Queen  Mffr^. 
And  the  Judges  and  others  abovenamed  now  considered  first,  wut 
the  Common  Law  was  in  this  Case,  and  then  what  was  the  Purport 
'Of  the  Statutes  made  concerning  the  Dutchy,  all  which  tbey  piRaued. 
[  *  213  ]       ^And  this  the  greatest  Part  of  them  (as  well  as  Sir  Robsri  Catline, 

had  done  twice  be- 

third  Yenn  of  the 

.preaent  Queen,  viz,  once  at  the  same  Serjeanf$*hm,  and  the  other 

rime  at  Soooner'i'HaU,  in  Fleet'Street,  t>eing  there  assembled  for 

die  same  Cause,  at  which  Places  they  had  debated  the  Matter  at 

large,  and  by  their  several  Arguments  at  Spooner^s-Hall  they  had 

shewn- their  Opinions.     And  the  greatest  Part  of  them  then,  and 

<  all  of  them  now  assembled,  except  Rusrrel  (who  had  but  little 

Time  to  consider  the  Matter)  unanimously  agreed  that  the  Queen 

should  not  avoid  the  Lease  made  by  King  Edtcard  her  Brother,  by 

•  H.LEf].6.Rro.  reason  of  his  uonagCi  -  For  first  of  all  they  agreed,  *  that  by  the 

Age,  5«.  78.  Ptc-  common  Law  no  Act  which  the  King  does  as  King,  shiail  be  die* 

IT^^'c'/srs.     f^^^  ^y  1^9  nonage.    ^For  Uie  King  has  in  him  two  Bodies^  m. 

Kielir.'isa.  pi«'f«  a  Body  natural,  and  a  Body  politic.     His  Body  natural  (if  it  be 

5Co.f7a.7Co.   considered  in  itself ).  is  a  Body  mortd,  ;nibject  to  all  Infirmities 

(^.  Co^'utt.    *^*  come  by  Nature  or  Accident,  to  the  Imbecility  of  IiifaiiCy,  ^ 

4Sa.*  Vrcf.  to      old  Age,  and  to  the  like  Defects  that  happen  to. the  natural  JUiodifis 

tlBtUi Rol*        of  other  People.    But  his. Body  politicals  a  I^ody  that  Cannot  ^ 

^ia^^*         fcen  or  handled,  consisting  of  Policy  and  GovemmeBt„>nd  ^^ 

%  Fiacbl  as.         stituted  for  the  Direction  of  the  People,  and  the  Managcfmeu^  gof 

tit.  Enftiat,  A.  pU  «.  Pout  364  [m.) 

> f  Co.  10 a.  Cofolfc*! Cm.    Ha»t.fS4(a). 

•  Tbc  Klnir  M  always  adiadi^  io  Ltw  of  AiU  Age,  and  Infan^sball  not  be  presumed  in  biait 
Ctovpt.  J*  C.  1S4  b.    iFuich57.    ]fostSi6(c). 

Age, 


Chief  Justice  of  England,  who  was  now  sick) 
fcHre  in  Michaelmas  remi,  in  the  second  and 


Oaspof  the  Dutehy  6f  Laiie.  at  Serjeflnt-84bii.  :  SIS 

Age^  and  odter  natural  Defects  and  imbecilities,  %vhidi  the  Boc^ 

natural  is  subject  to,  and  for  this  Cause,  what  the  King  does  in  bis 

Bo4y  politic,  cannot  be  invalidated  or  frustrated  by  any  Disability 

in  his  natural  Body.    And  therefore  his  Letters-patent,  which  gilKe 

Authority  or  Jurisdiction,  or  whicb'give  Lauds  or  Tenements  that 

lie  has  as  King,  shall  not  be  avoided  by  reason  of  his  nonage. 

*^Ai>d  hereupon  was  alledged  what  Th^rp  saith  m  9&Ass*  that  ^f6AM.pK54* 

y*  die  Ring's  Gift  shall  not  be  defeated  by  his  nondge,  and  so  have  P>^  infant  15. 


BrQ.  A^  34. 


many  Peers  and  Sages  of  the  Realm  said."    ^  And  also  it  was  e  h.  6  EA,  3.  bo. 
said,  it  af^pears  in  6  Ed.  3.  that  the  same  King  Edward  3.  brought  pi.  49«  Pit<. ' 
i^Wnt  of  Uight  of  a  Manor,  as  Hieir  to  K\fi%  Richard,  and  there  Droim.  Age89. 

.  it  was  pleaded  that  the  King  u-as  within  Age,  Judgment  if  during     ^*^* 
his  nonage  he  should  be  received  to  this  Writ,  and  die  Exception 
Wi^  no|  julowed,  for  which  Reason  the  Tenant  demanded  the  V^iew 
anid  bad  it.     By  which  Cases  it  appears  that  the  nonage  which  the 

,  King  has  in  his  natural  Body,  shall  not  blemish  or  defeat  the  Acts 

^or  Suits  which  he  does  or  pursues  in  his  Bodv  politic. 

Further,  as  to  the  Things  which  he  has  in  his  Body  natural,  they 
look  the  JLiw  to  be,  ^that  if  the  -King  has  Land  by  Descent,  on  rs.  t^.CriMapt 
the  Part  of  his  Mother  or  other  Ancestor^  or  which  he  (when  Kiar)  ^*J^'  ^^^  ^ 
purdhased  in  Fee  in  the  Capacity  of  his  Body  natural,  or  which  he  Fi^^2^^fBftm 
purchased  before  he  was  King,  if  he  (being>Kmg)  gives  them  to  (n). 
snotber  during  his.  nonage,  such  Gift,  by  the  C/oUrse  of  the  com* 
inon  Law»  shall  never  be  defeated  by  reason  of  his  nonage*    for 
alcfaoinh  be  has  or  takes  the  Land  in  his  natural  Body^  yet  to  this 
Baturai  Body  is  coi\joined  his  Body  politic^  which  contains  bis 
royal  Estate  and  Dignity,  and  the  Body  politic  includes  the  Body    • 
natural,  but  the  Body  natural  is  the  lesser,  and  with  this  the  Body 
politic  is  consolidated.    So  diat  he  has  a  Body  natural,  adorned 
and  invested  with  the  Esstate  and  Dignity  royal,  and  he  has  not  a 
Body  natural  distinct  and  divided  by  itself  from  the  Office  and 
Di^itT  royal,  but  a  Body  natural  and  a  Body  politic  together  in- 
divisible, and  these  two  Bodies  are  incorporated  in  one  Person, 
and  make  one  Body  and  not  divers,  that  is  *  the  Body  corponrtsiin  *  Haar  14». 
the  Body  natural,  ,ei  e  contra  the  Body  natural  in  the  Boc^  corpo- 
rate.   So  that  the  Body  natural,  by  the  Conpinction  of  thei  Bady 
politic  to  it,  (which  Body  politic  contains  the  Office,  Go.v?ni- 
ment,  and  >Ia|esty  royal)  is  magnified,  and  by  the  said  Conaoli- 
datioQ  hath  in  it  the  Body  politic,  for  which  Reason  the  Acu  which 
the  King  does  touching  the  Things  that  he  possesses  or  inherits  iu 
the  Body  natural,  require  the  same  Circumstance  and  Order  as  the 
Thiugs  which  he  possesses  or  inherits  in  the  Body  politic  do ;  /or 
theThmg  possessed  is  not  of  such  Consideration  as  to^ change  tiie 
Nature  of  the  Kings  Person,  but  the  Person  who  possesses  it 
changes  the  Course  of  the  Thing  possessed.   >  And  therefore  it  was  rjg.  Pt  -vMAt.  ' 
held,  that  if  the  King  will  pait  with  Land  in  Fee^  ^hiclrbe  kastby  diis.  ^Ftedifl^ 
'JDescient  on  the  Part  of  his  Mptheri  or  by  some*  other  Ancestor 
who  was  not  King,  diis  shajl  pass  by  bis  Letters-patent  ouly  with-     'i.      .\  ' 
jpat  other  Matter,  and  .without  Livery  of  Seizin^.for  he  cannot         -^  - ''  *'r>' 
ipake  Livery  of  Seizin  in.  his  Body  natural,  distiiict  from  jdie  Body 
politic,  because  they  are  oue  same  Body  and,  pot  divers.    So  that  •!^': 

pe  cannot  do  it  without  doing  it  as  King,,  ai^l  it  would  Jbe  incon*  -•^'  -*.  .^  *:.>  *: 
venient  and  beneath  the  Dignity  royal  for  the  Law  to  roak^  the  fj^g  ,.  J  .^.i* .'--"';!* 
give  Livery  m  proper  Person  to  a  Subject.    *"  And  besides  liver v  '^hiCik  &.Vft  ^ ' 

.  Jf  Bro.  4*iitcatci01. 
•  ...  .  ■  ■>  r*  .  I 
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Ytfe  King  can-  of  Seizin  it  Matter  of  Fact,  which  the  King  camot  do,  'forUl 
mi«^\Thi^  ^^^  ^^^^  ^^  P'^  ^  Matter  of  Record,  which  is  suitable  to  his 
b«t  by  Matter  of  Majesty^  and  ihc  refore  the  Land  shall  pass  hjf  the  King^s  Letfeft- 
Rccord.  M.  57  patent  only  by  the  Course  of  the  connnon  Law.  And*  so  it  ImI 
a^^y.'uT  ^'^^  ^  Practice  with  regard  to  the  Lands  which  descended  to  the 
^ir.'isyipLaj.  Kins  from  the  Duke  of  Jfor Ar,  the  Ear!  of  Marchy  and  others  of 
Fsplu  td.  t  Co.  the  King's  Ancestors,  who  never  were  Kings.  ^  And  also  if  H  Man 
Stad.*  lUu'if  cap.  ^^^^  P^^  iMtid  to  the  King  and  to  his  Heirs,  which  he  woold 
t. I0.S1. 1  Viadi  ^^^t  in  his  Body  natural,  and  not  in  his  Body  politic,  the  King 
66. 161.  t  Finch  cannot  take  this  by  Livery,  but  it  on^ht  to  puss  to  hint  by  Dttd 
AdsfMrCmrt  ^""^''^  ^^  Matter  of  Record,  cAusS  qua  iupra.  ^  And  if  the 
lait.  116.  Mother  or  odier  Ancestor  of  the  King  makes  m  Lease  for  Life, 

^VideM.sr  H.6.  rendering  Rent,  with  Re-entry  for  Default  of  Payment,  and  dies,  so 
T^TEd^J^^iT^'  ^^^  the  Reversion  descends  to  the  King,  if  die  Rent  be  in  Anear, 
Fits.  KcoffmeDtB  ^  *hall  re-enter  %«ithout  Demand,  for  he  is  not  bound  by  Law  fo 
fi.  H.  29  H.  a.  make  I>emand  in  his  proper  Person,  ccruid  qua  ^ama :  "  Hot  the 
Mik  fs^f  Fe^  Breach  of  a  Condition  ought  to  be  found  by  Office  before  Ae 
iMnU69.  B.N.C  ^try  of  the  King.  *  And  so  if  the  King  aliens  Land  which  he 
f-iio.  tRoLAbr.  had  by  Descent  firom  his  Mother,  he  shall  not  defeat  it  by  reason 
iTiBdiinrViB.  ^^  ^^  within  Age  at  the  Time  of  the  Abeoation;  *fer  kb 
Abr.  tif.  Prcro-  Body  politic,  which  is  anneied  to  his  Body  natural,  takes  away 
gativeZ.r#2l^1  *the  Imbecility  of  his  Body  natural,  and  draws  the  Bodynatnrai, 
in  ti'ar  ine.  Po^  ^^^  ^  ^^^  lesser,  and  all  die  Effects  thereof  to  itself,  which  is  the 
«4t(e).     *  |;reater,  auid  magis  dignum  trahit  ad  se  immrf  dignvm.    And  yet 

^  S.  P.  Post  t4S  if  Land  oescends  to  the  King  from  his  common  Ancestor,  be  shall 
llookfl  Uim^^  have  it  by  reason  of  his  Body  natural,  for  this  Body  is  privy  to  the 
cited.  Descent,  but  the  Body  politic  is  not  privy  to  this  Descent.     And 

^  5  Co.  52.  b.  9  if  the  second  Son  of  the  King  purchases  Land,  and  aliens  it  within 
^?Uo??>4.  "***»  *"^  afterwards  the  King  and  his  eldest  Son  die,  so  that  the 
ISO.  1  Finrh  168.  second  Son  becomes  King,  he  may  enter  for  the  nonage  which 
a  Finch  fss.  Post  was  in  him  before,  viz,  at  die  Time  of  the  Alienation,  when  he  wu 
■^Vn  larf  ^      *^  King,  but  yet  he  ought  to  have  an  Office  before  his  Entry  to 

•  Co.  Litt.  43.  b.  find  his  Title,  because  his  Person,  which  had  a  Right  of  l^try 
Slodr  14^  ISO.  before,  has  now  the  Estate  royal  united  to  it,  which  can  do  nothing 
?»«?!•  Cb)'        '''^'diout  record.    But  if  he  had  been  King  at  the  Time  of  die 

Alienation,  be  should  never  have  avoided  it  by  reason  of  his  nonm, 

•  3  Bac.  Abr.  *  for  it  would  be  repugnant  to  say  that  he  is  disabled  to  make  a  Fe- 
IH5. 30$.  offment  or  Lease,  who  is  admitted  and  received  to  govern  the  Realm 

and  the  People,  and  all  the  Business  of  the  Realm.  Then  in  the 
principal  Case  hero  King  Henry  4.  was  Son  and  Heir  to  John  a 
Gawtt,  who  was  one  of  die  Sons  of  King  Edward  3.  and  abo  Son 
and  Heir  to  Blanch^  Wife  of  the  said  John  a  Gaunt^  who  was 
l>aitghter  and  Heir  to  Henry  Duke  of  Lancaster.  So  that  the 
|)tttchy  of  Lancaster  came  to  the  said  King  Henry  4.  by  Descent 
i^CiMpt  J.C  on  the  Part  of  his  Mother,  '^and  in  this  Case  if  he  had  not  zttef' 
*^  ^  ^^  ■•       wards  been  King,  his  Possessions  should  have  passed  by  Livery  and 

Seisin,  and  Attornment,  S^c.  in  die  same  Manner  as  the  Possessions 
•Cnmpt  J.C  ef  oilier  Subjects'onght  to  pass.  *  But  after  he  had  deposed  King 
^^  ^  ^  Richard  9.  and  had  assumed  upon  him  die  royal  Estate,  and  so  haS 

conjoined  to  his  natural  Body  the  Body  politic  of  King  of  this 

Realm,  aild  was  become  King,  then  die  Possessions  of  th^  Dntchy 

MC^ft. f^      of  Lamatter  were  iu  him  as  King,  and  not  as  Duke,  ' for  the 

S'J^Ji'Sl      Vwam  ^  Duke  being  lower  than  xho  Name  of  King,  was  drowned 
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bf  the  !Nam'e  of  King,  and  by  the  Accestioh  of  the  Ktate  royal  to'  ^    - 

hifn  who  Was  Duke,  for  the  King  could  not  be  Duke  in  his  own  .,.  * 

Realcti,  though  he  might  out  6f  it.     And  in  like  M  anner  the-  >i ame  * 

of  thef  Diltdty,  and  all  the  Franchises,  LibeitiesI,  and  Juriidh> 

tions  thereof,  whilst  they  were  in  the  Hands  of  him  that  had  the' 

Crown  and  Jurisdiction  l-oval,  were  extinguished  by  the  common 

Law.   *  And  after  that  the  Possession  of  tlie  Dutrhy  of  Lancaster  « Crompt.  J.  C 

could  not  pass  from  King  Henry  4.  by  Livery  of  Seizin,  but  b^  his  l^-  ^* 

Letters«pa(elit  under  th^  Great  Seal  of  England,  without  any  Lu- 

very  of  Seizin  or  Attornment,  as  the  Possessions  of  the  Dukedom 

of  Ydfk,  or  the  Earldom  of  March,  or  such  other  Possessions, 

which  have  descended  to  the  Kings  of  this  Realm  from  other 

Ancestors  than  Kings,  have  used  to  pass  heretofore  from  the  Kings* 

of  this  Kealln,  ^and  so  they  should  have  passed  until  this  Day  by  f  >r^ru9  ur-    ^■ 

the  com  mod  Law,  if  no  Statute  had  been  made  to  the  contrary,  gvundo.  .   ' 

And  therefore  his  Grant  or  Alienation  of  the  Lands,  Parcel  of  the* 

Dutchy  Made  during  his  Nonage,  should  not  be  avoided  by  thi^ 

common  law.     And  so  the^^  tobic  the  common  X>aw  to  be  in  thi^ 

Gate. '   But  in  oVder  to  take  away  the  common  Law,  and  to  have  t 

the'  Dtftchy  to  be  a  Duichy  with  Liberties  td  it,  as  it  was  before,  \  '  [ 

and  to  alter  the  Order  and  Degree  of  the  Lands  of  the  Dutchy^ 

the  said  King  Henry  4.  made  a  Charter  by  Authority  of  Parliament, 

which  is  intitled  Cartb  Regis  Henrici  quarti  de  $eparaCione  Du-- 

catus  Lancaslried  a  Corona  Auctoritate  Parlianienti,  anno  Regni 

tui  primo,  Part  whereof  hert  follows. 

Henricm  Dei  gratia  rex  Anglia  et  Francia,  dominus  Hihernia,  Charter  of  a  4. , 
omnibus  ad  quos  pnesentes  litera  ptrvenerint  salutem.  Sciatis  of  Separatioa of ,. 
qiufd  cum  ducatus  Lancastria,  ac  quam  plura  alia  comitatuSf  i!^.?f!5i.MS,i, ' 
tionoreSf  castroy  manena,  jeoda^  possessiones,  et  domtnta,  tnjra  Dntchv  of  La»r^, 
regnum  nostrtun  Anglite  et  Wallia,  et  alibi,  nobis  tarn  per  mortem  cotter  fi-om  tic-  " 
Celebris  memoriae  tienrici  nuper  ducis  Lancastrian  art  nostri,  ac  f^^eh'^, 
charissimi  domini  et  Patris  nostri  Johannis  ntiper  ducis  Lan*'  t.  Raym.  90,  \  :i 
castrie,  uecnon  charissimte  domina  et  matris  nostra  Blancite  uxoitis  tntwA%S^tt%^ 
ejus,  Jilia.  et  haredis  vrizdicti  Henrici,  nobis  jure  hareditario  ante^ 
^dm  ad  statum  et  dignitatem  regalem  rerum  dotniuUs  omnium  sua  '    .     \^\ 

ineffahili  dementia  nos  tiuperrimi  evocavit,  descenderunt  et  acci^  '' '  ' 

derunt,  in  quibns  quidem  ducat u,  comitatibus,  honoribus,  castnhi',         •..,"•-. 
maneriisj  possessionibus,  et  dominiis  diversa  libertatesp  jura  r^aliitf 
cottsuetudines  et  franchesia  diclis  progenitoribus  et  antecessoribvi 
nostris,  quadam  videlicet  eis  et  haredibus  de  corport  sua  exeuntibu^ 
et  quadam  sibi  et  Aiciedibus  masculis  de  corporibus  suis  extuniibus, 
ae  quadam  prafato  domino  et  pairi  nostro  ad  termirutm  vita  iua 
per  dicersas  chartas  tarn  domini  Edwardi  nuper  regis  Angtia  ind 
nosiri,  quam  domini  liichardi  nuper  r^gis  Anglia  secundt-post  con^ 
queHum,  sunt  et  fuerunt  concessa,  prout  in  chartispradictis.apk      ^     ?.»*•*'- 
paret,  quarum  tenores  sequuntur  in  hac  verba,     Jtldzoardiis  DH        •  *-5  ^  *M 
gratia,  &c.     Sciatis  quod  si  nos  debita  considerationt  peftsantek 

Etfis  magnificos  cunctorum  qui  nobis  in  guerris  nostrii  laudabi'      ?  t  *"'*^'V* 
r  et  strenue  servierunt,  ipsos  desideremus  honoribus  attollerc,  U  <f  -^   ■  U 

pro  viribus  juxta  merita  pramiare,  quanta  magis  JiHa$  nostras^ 
qtsQS  tctm  sapientia  q^tam  in  gestu  no6ili  alios  praceUtre  conspir 
cimus,  et  qui  nobis  locum  tenueruut  et  tenere  poterunt  gotiorem,       •     **  'v  *  ' 
I7M  convenit  majoribus  honoribus  et  gratiis' prarogaSeT  ^CnriS-     -L^m^^  it'^ 

K  £  derantes 
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derantes  itaque  probitalem  strenuam  tt  sapentiam  pracellentem 
ciarissiuii  Jilii  nostri  Johannis  regh  Castella  et  Legionis,  duos 
Lancastrioi,  qui  laboribui  et  expends  semper  se  nobis  obsequiasum 
exbibuit,  pro  nobis  pluries  in  necessitatibus  intrepidi  se  guerrarum 
discriminibus  expotiendo,  et  volentes  eo  pratextu^  ac  considerantes 
eundem  Jilium  nostrum  aliquali  commodo  et  honore  ad  prasens 
(licet  fion  ad  plenum  prout  digna  merita  exposcunt)  remiinerare, 
ex  certa  scientia  nostra  et  lato  corde,  de  assensu  Pralatorwn  et 
Procerum  in  instanti  Parliamento  nostro  apud  fVestmonasterium 
convocatorum  existentium,  concessimus  pro  nobis  et  hitredibvs 
nostris  prafatojilio  nostro,  qudd  ipse  ad  iotam  vitam  suam  habeat 
ir^ra  comitatum  Lancastrian  Cancellariam  suam,  ac  brevia  sua  sub 
ssgillo  suo  pro  officio  Cancellarii  deputando  consignanda,justiciarios 
[  *215  ]  suos  tarn  *adptacita  coronce,  quam  ad  qutccunque  hlia  p/acita  com- 
munem  legem  tangentia,  tenanda,  ac  cognitiones  eorundem,  et  quas- 
cunque  exeoutiones  per  brevia  sua  et  ministros  suos  ibidemjaciendas. 
Et  qutecunque  alia  libertates  et  jura  regalia  ad  comitatum  Palan- 
tium  pertinentia  adeo  libere  et  integre  sicut  comes  Cestria  infra  eun- 
dem  comitatum  Cestria  dignoscitur  obtinere,  &c.  Nos  nolentes  dic- 
tum hereditatem  nostrum,  aut  libertates  ejusdem,  occasione  instan- 
lis  assumptionis  regalis  status,  et  dignitatis  nostra,  in  atiquo  mu- 
tart,  transferri,  diminui,  seu  derogari^  sed  eandem  htereditatem  nos- 
tram  cumjuribus  et  libevtatibus  suis  pradictis  eisdem  modo  et  forma, 
conditione,  et  statu,  quibus  nobis  descender  unt  et  revenerunt,  ac  etiam 
cum  omnibus  et  singulis  talibus  libertatibus  et  franchesiis,  ac  alOs 
privilegiis,  commoditatibus,  et  proficuis  quibuscunque,  quibus  pradic- 
tus  dominus  et  pater  noster,  dum  vixit,  cam  ad  terminum  vita  sua  ex 
concessione  pradicti  Richardi  nuper  regis  habuit  et  tenuit,  nobis  et 
dictis  hareaibus  nostris  in  dictis  chartis  specificatis  plenarii  et  in- 
tegri  conservari,  continuari,  et  haberi  volumus,  ac  tenore  prasen- 
tium  ex  certa  scientia  nostra,  de  assensu  prasentis  parliainenti  noS' 
tri  concedimus,  declaramus,  discemimus,  et  ordinamus  pro  nobis  tt 
haredibus  nostris,  quod  tam  ducatus  noster  Lancastria,  quam  uni- 
versa  et  singulc^  alia  comitalus,  honor es,  contra,  nianeria,Jeoda,  ad- 
vocationes,  possessiones,  anuuitates,  et  dominia  quacunque,  nobis 
ante  adeptionem  dignitatis  nostra  regia  qualitercunque  et  ubicun- 
que  jure  hareditario,  in  dvminico^  servicio,  vel  in  reversione,  seu 
alias  qualitercunque  discensOy  nobis  et  dictis  haredibus  nostris  in 
chartis  pradictis  specificatis  in  forma  pradicta  remaneant  inperpt" 
•  See  Moor,  150.  tuum,  *  Et  quod  taliter,  et  tali  modo,  et  per  tales  qfficiarios  et 
1  Kcb.  643.  ministros  in  omnibus  remaneant,  deducantur,  gubernentur,  et  per- 

tractentur,  sicut  remanere,  deduci,  gubernari,  et  pertractari  debe- 
rent,  si  ad  culmen  dignitatis  regia  assumpti  minimefuissemus.  Ac 
insuper  quod  talia  et  hiijusmodi  libertates,  jura  regalia,  consuetur 
dines  et  J)'anchesia  in  ducatu,  comitatu,  honoribus,  castris,  ma- 
neriis,  feodis,  et  cateris  possessionibus,  et  in  dominiis  pradictis,  in 
omnibus  et  per  omnia  in  perpetuum  habeantur,  exerceantur,  conti- 
nuentur,fant,  et  utentur,  et  per  tales  qfficiarios  et  ministros  guber- 
nentur  et  exequentur,  qua  et  qualia  et  per  quotes  officiarios  et  rni- 
nistros  tarn  tempore  dicti  domini  et  patris  nostri^  quam  temporibvs 
aliorum  progemtorum  et  antecessorum  nostrorum  tn  dictis  ducatu, 
comitatibus,  honoribus,  castrisj  maneriis,  feodis,  et  aliis  possessioni- 
bus, et  dominiis  pradictis,  uti  <§'  haberi  ac  regi  et  gubernari  consue- 

verunt 
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verunt  virtute  chartarum  pradiciarum.  Voletites  ulferius  et  cou^ 
cedentes,>ac  pro  nobis  et  haredibus  nostris  pradictis  ex  certa  scientia 
nostra,  et  assensu  pnedictis^  plenarii  declarantes,  quod  umversi  et  sin* 
guli  tenentes  de  ducatu,  comitatu,  honoribus,  maneriis  feodis,  et  aliis 
possessionibas  et  dofniniis  pradictis,  et  haredes  sui  adeo  liberi  sinty  et 
in  omnibus  tales  adeo  libera  et  illesa  conditiones,  tctm  ingressibns  suis 
in  A(eredidatessuaspost  mortem  antecessorum  suorum,  quctm  in  tenu- 
ris  suis,  et  aliis  quibuscunque,  sicut  esse  possent  et  deberent  de  con* 
suetudine  tel  de  jure,  si  aicta  dignitas  nostra  regia  nobis  nusquam 
accidisset,  dicta  assumptione  nostra  dignitatis  regia,  aut  qudd  duca* 
tuSf  comitutus,  honores,  castra,  maneria,  feoda^  advocationes,  pos' 
sessioneSf  dominia,  et  libertates  prtedicta  in  manu  nostra  jam  exist* 
unt,  sea  aliqua  interruptione,  eessatione,  vel  discontinuatione  liber- 
tat  um  pradict  arum,  seu  aliquibus  aliis  occasionibus,  causis,  colori* 
buSf  vel  impedimentis  quibuscunque  (qua  in  contrarium  prasentis 
voluntatis,  concessionisy  et  declarationis  nostra  rigorem  sen  effectum 
aliquem  habere  nolumus)  in  aliquo  non  obstantibus. 

By  which  Charter  it  is  ordained,  that  the  Dutchy  of  Lancaster  and 
all  the  Possessions  thereof,  shall  not  be  altered  or  changed  by  rea- 
son that  King  Henry  4.  assumed  the  royal  Estate  upon  him,  but 
that  they  shall  be  preserved  and  continued  in  the  same  Form,  Con- 
dition, and  Estate  in  which  they  descended  and  came  to  him,  and 
shall  remain  to  the  same  Heirs  contained  in  the  Charters  before- 
mentioned,  and  that  they  shall  so,  in  such  Manner,  and  by  such 
Officers  and  Ministers  in  all  Points  remain,  be  ordered,  governed, 
and  demeaned,  as  they  should  have  been  if  he  had  never  been 
King.     So  that  by  these  Words  the  Dutchy  is  a  Dutchy  with  the 
like  Franchises  and  Liberties  as  it  was  before^  meerly  disjoined 
from  the  Crown,  and  from  the  Ministers  and  Officers  of  the  Crown, 
and  from  the  Receipt  of  the  Revenues  of  the  Crown,  and  from  such 
Order  of  Conveyance  as  the  Law  requires  in  the  passing  of  the  P09- 
sessions  of  the  Crown ;  for  if  the  King  would  give  any  Lands  Parcel 
of  the  Dutchy  to  another  in  Fee,  or  for  Life,  he  ought  to  make  Li- 
very of  Seizin,  and  also  upon  his  Grants  of  the  Reversion  there 
ought  to  be  Attornment,  in  the  same  Manner  as  there  should  have 
been  before  he  was  King.     And  this  is  by  reason  of  these  Words 
of  the  Charter,  f  quod  talitir  et  tali  modo  remaneat,  deducantur,  t  See  Moor,  15a 
gubernantur^  et  pertractentur,  sicut  remanere,  deduciy  gubemari,  et 
oertractari  deberent,  si  ad  culnien  dignitatis  regia  assumpti  minimi 
fuissemus,  and  also   by  reason  of  the .  other  Words  in   the  said 
Charter.      Which   Separation,   Division,   and  Severance   of   the 
Dutchy  from  the  Crown,  and  from  the  Receipt  and  Order  of  the 
Possessions  of  the  Crown,  seemed  to  the  Judges  and  other  the 
Counsellors  above-mentioned  to  be   a  politic  Scheme  of  King 
Henry  4.  who  well  knew  tliat  he  had   tlie  Dutchy  of  Lancaster 
jpoD  a  good  and  indefeasible  Title,  and  that  his  Title  to  the  Crown 
^as  not  so  good,  and  therefore  having  some  Distrust  that  in  Time 
o  come  the  Crown  might  be  taken  from  him  or  his  Heirs,  and 
>eing  desirous  nevertheless  that  the  Dutchy  should  continue  to  him 
md  his  Heirs,  and  knowing  at  the  same  Time  that  if  the  Posses- 
sions of  the  Dutchy  should  be  mixed  with  the  Possessions  of  the 
i^rown,  and  not  be  notoriously  cut  and  dissevered  from  the  Pos- 
it e  £  sessions 
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sessions  of  the  Crown,  it  might  be  a  Means  of  causing  jthe  Diitchy 
the  sooner  to  be  taken  away  from  him  or  his  Heirs,  or  at  least  be  or 
his  Heirs  would  receive  no  good  by  their  being  mixed  widi  the  Pos- 
sessions of  the  Crown,  if  the  Crown  should  be  taken  from  him  or 
his  Heirs,  for  these  Reasons  he  made  the  said  Charter  by  the  Au- 
thority of  Parliament,  whereby  the  said  Separation  is  made  as  b 
[  *  2l6  ]       shewn  before.     But  notwithstanding  *  that  the  Possessions  of  the 
Dutchy  ought  to  be  demeaned  and  oHered,  and  pass  as  they  should 
before  Henry  4.  was  King,  by  force  of  the  Words   of  the  said 
Charter,  yet  there  is  no  Clause  in  the  Charter  which  makes  the  Per- 
son of  die  King  that  has  the  Dutchy  to  be  in  any  other  Degree  than 
it  was  before ;  but  for  things  which  concern  his  Person  he  shall  be 
in  the  same  Estate  as  he  was  before.    So  that  if  the  Law  before 
the  Charter  adjudged  the  Person  of  the  King  to  be  of  full  Age, 
having  Regani  to  his  Gifts  as  well  of  the  Land  which  he  inherits  in 
his  Body  natural  as  of  that  which  he  inherits  in  Right  of  bis 
Crown,  so  he  shall  be  adjudged  with  regard  to  the  Lands  of  the 
Dutchy  ever  since  the  Charter,  for  the  Charter  extends  only  to 
the  Estate,  Condition,  and  Order  of  the  Lands  of  the  Dutchy, 
but  does  not  reach  to  the  Person  of  tlie  King  who  has  the  Lands, 
in  Points  touching  his  Person,  nor  does  it  diminish  or  alter  the  Pre- 
eminences which  the  Law  gives  or  attributes  to  the  Person  of  the 
King,  but  the  same  continue  as  well  with  regard  to  the  Possessions 
of  the  Dutchy  of  Lancaster^  as  tiie  Lands  which  come  to  him  from 
•  H.  ioU.4.7.     other  Ancestors.    *And  in  Proof  hereof  was  cited  the  Case  in 
S  *C 'dt^bttf^*   ^^'  *^  ^-  ^-  7-  which  is  as  foHows,  viz.  "  King  Herny  4.  brourfit 
there  mis-printed  *'  ^  Scire  facias  against  the  Lord  Strange,  reciting  that  a  Judg- 
(loH.roCrompt.  '<  ment  given  against  Thomas  of  Lancaster,  his  Ancestor,  by  whidi 
p  ^t  «?o'  **  *'  ^^  ^^  ^^  forfeit  his  Land,  was  reversed  for  certain  Errors  at  the 

^       *       .      ''  Suit  of  Henry  of  Lancaster^  Brother  and  Heir  of  the  said 

'^  Thomas,  in  a  Parliament  holden  in  Ihe  first  Year  of  the  King 
^^  his  Grandfather,  and  the  said  Henry  was  admitted  to  inherit  to 
''  the  said  Thomas;  and  he  demanded  to  knew  if  he  could  say  aoy 
'*  Tiling  why  the  Manor  of  RL  (whereof  the  said  Thomas  was 
'*  seized  at  the  Time  of  the  Judgment  given,  and  whereof  the  Lord 
*'  Strange  is  now  seized)  should  not  be  delivered  to  the  King,  as 
**  Cousin  and  Heir  of  the  said  Thomas,  and  the  Record  of  the  Re- 
"  versal  was  resident  of  ancient  Time  in  the  King's  Bench. 
**  H  Horton,  Judgment  of  the  Writ,  for  the  Writ  saith,  qndd  nan 
**  omittas  propter  aliquam  libertatem  in  Balliva  tua,  w  hich  Words 
**  are  used  in  Writs  where  the  King  demands  as  King  a  Tiling  be- 
*^  longing  to  his  Crown :  But  here  he  demands  Execution  by  his 
'<  Writ,  as  Duke  of  Lancaster,  and  not  as  King,  so  that  these 
"  Words  (non  omittas)  shall  not  be  put  in  the  Writ,  wherefore, 
"  4fc.  If  Tirwith,  Although  he  demands  the  Manor  as  Parcel  of 
'*  the  Dutchy  of  Lancaster,  he  is  the  same  Person  that  is  King, 
*^  and  he  cannot  sue  otherwise  than  as  King.  H  Huh,  The  King 
*  Post 243 (q).      '<  has  such  a  Prerogative,  that  no  Officer  shall  ''execute  his  Writ 

"  but  his  own,  and  althongh  there  is  a  Franchise  in  die  County, 
"  yet  the  Sheriff  is  the  Kind's  Officer,  and  shall  make  Execution 
**  for  die  King  within  the  Francliise,  and  without,  wherefore  for 
"  the  King  the  Writ  ought  not  to  be  otherwise.  If  Gastoign,  By 
"  Advice  we  award  the  Writ  good.**    And  this  Case  was  cited  by 

Catline, 
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CatHne,  Chief  Justice  of  the  Kiiig^s  Bench,  at  the  first  AssemHy  .  , 

above-mentioned,  at  the  said  SerjeanCs-Inriy  in  the  said  Term  of 
tS^^  Michael,  in  the  second  and  third  Years  of  the  Reign  of  the 
present  Queen,  and  he  had  a  Copy  of  the  said  Writ  of  Scire  facias 
>vritten  out  of  the  said  Record  remaining  in  the  King's  Sench, 
which  he  then  shewed  to  the  other  Justices  and  Counsellors^  and  it 
was  according  as  it  is  recited  in  the  Case.     Which  Case  being  ad- 
judged in  Manner  and  Form  aforesaid,  then  and  also  now  strongly 
moved  them  to  be  and  continue  of  Opinion  according  as  it  is  said 
above,  viz.  that  the  Prerogatives  which  the  Law  attributes  to  the 
Person  of  the  King  hold  Place  as  well  in  relation  to  the  Land  of 
the  Dutchy,  as  other  Land  which  he  has  or  holds  in  the  Capacity 
of  his  Body  natural ;  and  by  the  same  Reason  the  Prerogative 
which  the  Ijarw  attributes  to  the  Person  of  the  King  touching  his 
Age,  viz.  ^  that  he  shall  always  be  judged  of  full  Age,  and  tiH^t  e  Ante  213  (c). 
under  Age,  shall  continue  with  relation  to  the  Lands  of  the  Dutchy 
since  the  said  Charter,  as  well  as  with  relation  to  other  Lands  whicH 
he  hdlds  in  his  Body  natural.     ^  And  to  this  Purpose  the  Lord  D^er  d  see  tbe  Effect 
now  voiiiched  a  Record  in  Easter  Term,  3  H.6.  Rot.  112.  which,  of  this  Case,  rir* 
he  siid,  he  and  the  said  Anthony  Brown  read  in  the  Treasury  the  JJ^^jf^u^^^KiiuT 
same  Day,  and  the  Record  is  to  this  Effect,  viz,  one  Henry  Knivdr  before  Issue  join- 
ton  brought  a  Writ  of  Trespass  against  Ralf  Shirley,  and  four  ed,  touching  the 
others,  for  breaking  his  Close  at  Bradley,  in  the  County  of  Derby,  jTi**'^*'- K»"!ff 

J         .,.  J  »  I.-    /^       "^       J    -.1      /^        •  ^  iT '  holds  m  right  Of 

and  spoilmg  and  consuming  his  Orass,  and  the  uermms  of  ms  |,|,  Datchy  of 

Wood  with  their  Cattle,  i^c,  and  declared  of  a  Tri^spass  on  Sunday  hmctater^  Moor, 
next  after  the  Feast  of  St.  John  Baptist,  in  the  tenth  Year  of  the  ^^^j^S^V- 
Reign  of  Kin^  Henry  5.  and  alledged  Continuance  until  the  second  ^  j^xn^Xi  399. 
Year  of  the  Reign  of  King  Henry  6.     Ralf  Shirldy  pleaded  that 
the  Place  where,  S^c.  was  a  great  Wast  called  Bridle- Hey,  and'  that 
one  Joan,  wha  was  Wife  of  Sir  Joan  Basset,  Knight,  was  lafe 
seized  of  the  Manor  of  Brailsford,  in  her  Demesne  as  of  Fee,  and 
that  she  alid  ali  her  Ancestors  Lords  of  the  same  Manor,  and  all 
those  whose  Estate  she  had  in  the  said  Manor,  had  Common  of 
Pasture  in  the  said  Wast  for  ail  Cattle  at  alt  Times  of  the  Yeai*^ 
as  appendant  t6  the  said  Manor  from  Time  beyond'  the  Memor}'  of 
Man,  and  for  so  long  Time  used  to  (^i^op  and  lay  Wast  with  the 
said  Cattlii  the  Germins  of  the  Underwood  growing  in  thb  said 
Wast.     And   he  shewed  that  the  said  Joan  died,  and  that  the 
Manor  descended  to  one  Ralf  being  within  Ace,  and  because  the 
Manor  was  held'  of  the  said  King  as  of  his  Dutchy  of  Lancaster 
by  Knight*s  Service,  the  same  King  seized  the  said  Manor  during  th^ 
Nonage  of  the  said  Heir,  and'  committed  it  by  his  Letters-patent 
to  a  Husband  and  Wife  during  the  Nonage  of  the  Heir,  rendering 
40  Maiics  Rent  yearly,  the  ^tate  of  which  Husband  and  Wife  in 
one  Messuage  and  one  Yard  Land  of  the  said  Manor  the  said  Ralf 
Shirley  (the  Defendant)  at  the  Time  of  the  Trespass  had,  and  now    . 
hath,  and  be  prayed  in  Aid  of  the  Khig,  and  had  it  bv  Award  before 
Issue  joiiied  or  Plea  over.     And  afterwal"ds  the  Plaintiff  obtained 
♦  a  Procedendo  with  the  following  Words  in  it,  viz.  dnm  tamen  ad      [  *  217  ] 
judicium  inde  reddendum  nobis  inconsultis  nullatenas  procedatis ; 
and  there  was  the  like  Plea,  Aid  Prayer,  and  Procedendo  by  each 
of  the  other  four  Defendants.     Which  Case  (it  was  said)  shews  us 
vshnt  were  the  Opituons  of  the  Judges  in  the  Time  of  King  Henry  0. 
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touching  the  Estate  of  the  King's  Person  in  relation  to  tiie  lands 
of  the  Dutchjy  for  if  they  hacU  looked  upon  him,  with  regard  to 
those  Lands,  as  Duke,  and  so  as  a  common  Person ,  and  no 
higher,  then  should  not  the  Defendant  have  had  Aid  of  him  be- 
fore Issue  joined,  any  more  than  he  should  have  of  another  com- 
mon Person,  nor  should  the  Plaintiff  have  had  a  Procedendo  with 
the  said  Clause,  viz,  dum  tamen  ad  judicium  inde  reddetidum  nobis 
inconmltis  vuUqteuus  procedutis.  Wherefore  notwithstanding  the 
Order  limited  by  the  Charter  for  the  Lauds  of  the  Dutchy,  viz.  quid 
taliter  et  tali  modo  remaneanty  deducantur^  pibernentur,  el  per» 
tracte/Uur,  sicut  remanere^  deduci,  gubernan^  et  pertractari  debe- 
*  rent,  si  ad  culmen  dignitatis  regies  assumpti  minime  fuissemus, 

r  and  notwithstanding  that  these  \Tords  have  been  so  taken  as  to 

make  the  Dutchy  Lands  of  the  King  pass  by  other  Order  and  Cir- 
cumstance than  other  Lands  Mhich  he  inherits  in  his  Body  natu- 
ral, yet  these  Cases  argue  and  prove  that  the  Person  of  the  King, 
ynih  regurd  to  the  Dutchy  Lands,  shall  be  used,  demeaned,  have 
his  Prerogatives,  and  be  hi  like  Estate,  as  he  should  have  had  or 
been  if  the  Charter  aforesaid  had  not  been  made,  although  the 
Estate  and  Nature  of  the  Laud  is  in  another  Degree.  And  the 
Prerogative  which  the  Common  Law  gives  to  the  Person  of  the 
King  to  be  always  of  full  Age,  and  never  within  Age,  is  astirmly 
annexed  to  him  with'  regard  to  the  Dutchy  Lands,  as  the  Prero- 
gative of  Non  omittas,  or  of  not  proceeding  to  Issue  without  Aid 
of  him  in  the  Case  before  recited,  and  Nonage  is  a  Thing  which 
touches  the  Person  more  than  tlie  Land,  but  vhe  Land  of  the 
Dutchy,  and  the  Things  which  concern  it  more  than  the  Person, 
shall  be  demeaned  and  used  as  if  a  common  Person  had  held  them. 
And  80  is  the  Diversity  between  the  Estate  and  Degree  of  the 
JLand  of  the  Dutchy,  and  the  Estate  and  Degree  of  the  Person 
who  inherits  the  Land  of  the  Dutchy.  And  although  the  Charter 
and  tlie  Act  make  '  the  King  to  have  the  Dutchy  and  all  the  Liber- 
ties, Privileges,  and  Jurisdictions  thereof,  as  they  were  before  in 
the  Hands  of  the  Duke,  yet  they  don't  make  the  King  to  be  Duke 
of  Lancaster,  for  there  is  not  a  Word  in  them  to  any  such  Pur- 
pose, nor  can  it  be  reasonably  supposed  to  be  the  Intent  of  the 
Charter  or  of  the  Makers  of  the  Act  to  make  him  so,  for  the  King 
cannot  be  J^uke  in  his  own  Realm,  though  he  may  out  of  it,  as  it 
*Litt.  R.  301.  IS  said  before,  *"  for  his  Name  a  iid  Dignity  of  King  merges  and 
Crompt.  J.  C,  drowns  the  inferior  Name  and  Dignity  of  Duke  within  his  own 
214.'  (d>  Realm.     And  after  the  Charter  if  a  Lease  had  been  made  of  Par- 

cel of  the  Dutchy  by  the  Name  of  Henry  Duke  of  Lancaster, 
without  otlier  Name,  it  had  been  void,  for  it  should  have  been  in 
the  Name  of  Henry  4.  King  of  England.  And  for  this  Reason 
it  is  that  in  Leases  which  the  Kings  have  made  of  the  Possessions 
of  the  Dutchy  they  have  used  to  call  themselves  Kings,  and  not 
Dukes.  And  iii  Offices  it  is  usual  to  find  tliat  the  Tenant  held  of 
the  Kmg  as  of  the  Dutchy  of  Lancaster,  and  it  is  not  well  found 
that  he  held  of  the  King  as  Duke  of  Lancaster,  for  he  is  not 
Duke,  but  King.  So  that  the  Condition  of  his  Person  and  his 
Prerogatives  are  not  to  be  comprehended  or  measured  by  the  Es- 
tate or  Name  of  Duke,  but  according  to  the  Estate  and  Name  of 
King.     And  Infancy,  which  is  a  great  Disability,  is  repugnant  to 

the 
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the  Estate  of  a  King,  and  although  the  natural  Body  of  the  King 
is  subject  to  Infancy,  +  yet  when  the  Body  politic  is  conjoined  with  t  Ante  Ii3  (o). 
it,  and  one  Body  is  made  of  them  both,  the  whole  Body  shall  have 
all  the  Properties,  Qualities,  and  Degrees  of  the  Body  politic 
which  is  the  greater  and  more  "worthyy  and  in  which  there  is  hot 
nor  can  be  any  Infancy.  So  that  neither  the  Common  Law,  nor 
the  Charter  (alihough  it  be  by  Authority  of  Parliament)  gives  Au- 
thority to  the  King  or  his  Heirs  to  avoid  by  reason  of  Nonage 
such  Leases  as  he  makes  during  his  Nonage.  Wherefore  it  seemed 
to  them  that  the  whole  Intent  of  King  Henry  4.  and  of  the  Charter 
and  Act  was  only  to  sever  the  Lands,  Possessions,  Privileges,  . 
Jurisdictions,  and  Hereditaments  of  the  Dutchy  from  the  Heredi- 
laments  of  the  Crown,  viz,  in  Survey,  Order,  Government,  and 
Process,  but  not  in  Person,  so  long  as  by  the  Grace  of  God  the 
Crown  and  the  Dutchy  should  continue  and  abide  together  in 
the  Blood  of  the.  Duke  of  Lancaster,  and  of  the  said  Blanch  Mother 
of  the  said  Henry  4.  and  that  if  the  Crown  should  afterwards  by 
any  Means  be  taken  out  of  the  Blood  of  the  Duke  of  Lancaster^ 
that  yet  the  said  Dutchy  should  continue  in  the  Blood  of  the  said 
Duke.  So  that  the  Intent  of  the  Charter  may  be  satisfied  without 
derogating  from  the  Person  of  tlie  King,  or  destroying  the  Dignitj 
or  Pre-eminence  which  the  Law  attributes  to  it. 

Further  they  considered  the  following  Part  of  the  Statute  en- 
titled, A  Statute  touching  the  Seal  of  the  Dutchy  of  Lancaster,  StRtate  of  3  H,&> 
made  in  the  Parliament  Iiolden  the  sixteenth  Day  of  March  \\\  the  n^ST'S^  V^ 
third  Year  of  the  Reign  of  King  Henry  5.  viz*  the  Commons  of  "  ^  *  ' 
England  assembled  in  that  Parliaihent  delivered  a  Petition  in  the 
same  Parliament  in  the  Form  following,  *^  May  it  please  oiir  So- 
vereign Lord  the  King  by  the  Assent  of  the  Lords  spiritual  and 
temporal  and  of  the  Commons  hi  this  present  Parliament  assem- 
**  bled,  by  Autliority  of  the  ^ame  Parliament,  to  accept,  approve, 
''  ratify  and  grant  your  Letters- patent,  by  you  made  and  granted 
"  in  your  Parliament  holden  at  Westminster  in  the  second  Year  of 
''  your  Reign,  touching  the  Liberties,  Customs^  and  Franchises 
to  be  used^  and  to  continue  within  your  Inheritances  of  your 
Dutchy  of  Lancaster,  and  of  the  Counties  of  Hereford,  Essex, 
''  and  Northampton,  and  other  Things  comprised  in  the  said  Let- 
*'  lers,  ^according  to  theEtfect,  Tenor,  and  Purport  of  the  same  ,[  *218  ] 
"  Letters,  in  due  Form  adding  and  inserting,  by  your  Letters, 
^*  amongst  other  Affairs  granted  by  you  and  your  Heirs,  with  the 
Assent  of  the  said  Lords  and  Commons  of  this  same  Parliamait, 
and  by  Authority  of  this  Parliament,  for  your  great  Profit 
touching  your  Inheritances  aforesaid,  and  for  the  better  Govem- 
''  ment  thereof,  and  m  Preservation  and  Sustentation  of  the  afore- 
*'  said  Liberties,  Customs,  and  Franchises,  the  Clauses  and  Words 
"  here  following,  ^c."  Moreover  zee  are  willing  by  the  AssetU 
of  the  Lords  Spiritual  and  Temporal,  and  of  the  Commons  of' this 
ttealm  of'  England  in  our  present  Parliament  assembled,  and  by 
Authority  of  the  same  Parliament  do  grant  and  declare  for  U5 
and  our  Heirs,  that  no  Gifts,  Grants,  Pardons,  Remissions,  or 
Releases  which  concern  or  in  any  Case  €trise,  or  by  any  Sort  of 
Colour  may  concern  or  for  the  future  Jianpen  or  arise  touching  our 
laid  Inheritances,  or  any  Parcel  thereof,  or  the  Honours J^Castfes, 
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ManorSf  LandSf  T^enementSy  Rents,  Fees,  Advowsons,  Liberties, 
qfid  Franchises  to  our  same  Inheritances  or  any  Parcel  thereof  in 
qnywise  belonging,  or  touching  the  Wards,   Wardships,  Marri- 
ages, Reliefs,  Issues,  Fines,  Amercements,  Profits,  anaComnu>di' 
tfes,  Of  the  Officers  and  Ministers  of  us  our  Heirs  and  Assigns, 
of  the  biheritances  aforesaid,  whether  the  said  Honours,  Castles, 
.Manors,  I^ands,  Tenements,  Rents,  Fees,  Advowsons,  Liberties  and 
JPranchises  be  in  the  Hands  of  us,  or  our  said  Heirs  or  Assigns, 
Qr  in  the  Hands  of  others  wliomsoever  bi/  Grant  or  Feoffment  of 
fis,  or  of  our  same  Heirs  or  Assigfis  thereof  made  or  to  be  tnaae 
for  Term  of  Life,  or  Years,  or  in  Fee,  or  any  otherwise  wjiatso- 
tver,  to  the  tjse  of  us  or  our  Heirs  or  Assigns,  shall  for  the  future 
ie  made  uftd^r  any  other  Seal  of  us  our  Heirs  or  Assigns  afore-- 
^       said  great  or  small,  ordained  or  to  be  ordained,  but  only  under 
(^ur  ^eal  for  the  Dutch/  aforesaid,  as  is  aforesaid,  and  if  any 
sfiall  happen  in  anywise  to  come  under  any  other  Seal  for  the  fu- 
t^re^    tlmj  shafl    not  be    valid  or  effectual  btf  any  means,   but 
ihall  be  judged  and  deemed  vain,  nul,  and  void  for  ever.  Which 
PedtipQ.  being    r^sad    openly  in   the  said  \Parliamenty    and  well 
un^erstoodj  was  answered  in  the  Manner  following^  '^  The  King, 
*'.  by  the  Assent  of  th^  Lords  Spiritual  and  Temporal  being  in  this 
^'  Parliament,  and  at  the  Request  of  the  Commons  aforesaid,  wills 
^'  that  the  same  be  done  in  all  Points.'^     Which  Act  making  all 
Charters  of  any  of  the  Possessions  of  the  Dutchy  sealed  with  any 
Other  than  the  Dutchy  Seal  to  be  void,  declares  the  Intent  of  the 
8fddK'u)g  Henry  5.  to  be,  that  the  said  Dutchy  and  all  the  Pos- 
sessions thereof  slipuld  be  distii^ct,  separate,  and  so  openly  known 
and  used,  from  the  Possessions  of  the  Crown.    Which  seemed  to 
1^  done  by  the  said  King  Henry  ^.  being  lineal  Hpir  to  the  Dutciiy 
of  Lancaster,  with  the  same   politic  Design  before  mentioned. 
But  yet  there  is  notliiqg  in  it  that  touches  the  Person  of  the  King, 
80  that  the  Prerog^atives  concerning  his  Nonage  and  other  Points 
of  his  Person  remain  as  they  were  before  the  making  of  that  Sta- 
tute ;  uud  the  said  C^se  in  3  //.  6.  being  adjudged  as  it  is  before 
recited,  and  being  af^er  this  Statute,  declares  that  the  Prerogatives 
of  his  Person  continue  in  him  with  regard  to  the  Dutchy  Lands 
after  this  Statute. 
Statnte  pf  1  H^<         Further  they  considered  the   foUowiug  Part  of  the  Statute  made 
4.  of  Confiscation  the/b^r/A  Day  of  November  in  the^Vs^  Year  of  the  Reign  of  King 
Dnrchy  of  Lun- .    Fdnard  4.  entitled,  An  Act  of  incorporating  and  also  of  confiscate 
easier  to  the  ing,  amongst  other  Things,  the  Dutchy  of'  Lancaster  to  the  Crown  vf 

Crown.   Vide        Engi.iiiil  Jor  ever,  that  is  to  say,  It  is  declared  and  adjudged  hy  the 
Lut^   123d/         Assent  and  Advice  of  the  Lords  Spiritual  and  Temporal,  and  of  the 

Commons  being  in  this  present  rarliament,  and  hy  the  Authority 
of  the  same,  that  the  same  Henry  late  called  King  Henry  the 
sixth,  for  the  Considerations  of  the  great,  heinous,  and  detestable 
Matters  and  Offences  before  specified  by  him  committed  against  his 
Faith  and  Ligeance  to  our  said  Lie^e  Lord  King  Edward  the  fourth, 
hie  true,  lighteousy  and  natural  Liege  Lord,  offended  and  hurt 
unjusii :/  and  unuiafnl/y  the  Royal  Majesty  of  our  said  Sovereign 
Loii^  t.,n(l  :uf  Jte  sai(l  Advice  and  Assent  convicted  and  attainted 
of  Ilfi!,.  Treason  And  that  it  be  ordained  and  established  by  the 
same  Advice,  Assent,  and  Authority,  that  he  the  sajne  Hemry  for- 
feit 
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feit  unto  the  same  our  Liege  Lord  Edward  Me  fourth,  and  to  his 
Heirs,  and  to  the  said  Crown  of  England,  ail  Castles,  Manors, 
Lordships,  Towns,  Townships,  Honours,  Lands,  Tenements,  Rents, 
Services,  Fee- Farms,  KmghCs-Fees,  Advozcsons,  Uereditametits^ 
and  Possessions  with  their  Appurtenances,  which  he  or  any  other  to 
his  Use  had  the  third  Day  oj  March  last  vast,  being  of  tile  Dutch/ 
of  Lancaster,  or  that  were  any  Parcel  or  Member  of  the  same 
Dutchyy  or  thereunto  annexed  or  united  in  the  first  Year  of  the  Reign 
o/*  Henry  late  called  King  Henry  the  fifth,  or  at  any  Time  since. 
^And  that  it  he  ordained  and  established  by  the  same  Advice^ 
Assent,  and  Authority,  that  the  same  Manors,  Castles ^  Lordships^ 
Honours,  Towns,  Townships,  Lands,  Tenements,  Rents,  Services^ 
Fee- Farms,  Knig^hfs  Fees,  Advowsons,  Hereditaments,  and  Pos-' 
sessions  with  their  Appurtenances  in  England,  Wales  and  Calais, 
and  the  Marches  tliereof,  make,  and  from  the  said  third  Day  of 
March  be  to  the  said  Dutchy  of  Lancaster  corporate,  and  be  called 
the  Dutchy  of  Lancaster.  Ana  that  our  said  Sovereign  Lord  King 
Edward  the  fourth  have,  seize,  take,  liold,  enjoy,  and  inherit  all 
the  said  Manors  and  Castles,  and  other  the  Premisses  with  their 
Appurtenances,  by  the  same  Name  of  Dutchy  from  all  other  his 
iTlheritances  separate,  from  the  said  fourth  Day  of  March,  to  him 
and  to  his  Heirs  Kings  of  England  perpetually,  and  that  the 
County  of  Lancaster  be  a  County  Palatine :  And  that  our  Liege 
and  Sovereign  Lord  King  Edward  ^Ae  fourth  and  his  Heirs  have, 
as  Parcel  cf  the  said  Dutchy,  the  same  County  q/*  Lancaster  and 
County  Palatine,  and  a  Seal,  Chancellor,  Judges,  and  QficerM  ^ 
for  the  same ;  and  all  Manner  of  Liberties,  Customs,  Laws  Royal, 
and  Franchises  in  the  same  County  Palatine  lawfully  and  ri^ht^ 
fully  used,  and  over  that,   another  Seal  called  the  Seal ,  of  the  * 

Dutchy  of  Laucasier,  and  a  Chancellor  for  the  keeping  thereof. 
Officers  and  Counsellors  for  the  guiding  and  Governance^  of  the  r  •^in  \ 
same  Dutchy,  and  of  the  particular  Officers,  Ministers,  Tenaut$  •* 
and  Inhabitants  thereof,  in  as  great,  ample,  and  larse  Form  as 
Henry,  calling  himself  Henry  the  fifth,  at  any  Time  therein,  had, 
vsed,  and  enjoyed  lawfully.  And  by  the  same  Authority  the  said 
Qlficers  ana  ministers,  and  also  the  said  Tenants  atul  Inhabitants 
oJ  and  in  the  same  Dutchy  have,  me,  exercise  and  enjoy  stich  and 
all  Liberties,  Privileges  and  Customs,  as  the  Officers,  Ministers, 
Tenants  and  Inhabitants  of  the  same  Dutchy  had,  used,  exercised 
or  enjoyed  lawfully  in  the  Time  of  the  same  Henry,  calling  himself 
King  Henry  the  Jifth;  and  that  also  in  the  same  Dutchy  be  used, 
had,  and  occupied  all  such  Freedoms,  Liberties,  Frattcnises,  Pri^ 
vileges.  Customs  and  Jurisdictions,  as  xoere  used  therein  lawfully 
before  the  said  fourth  Day  of  MzxcAu  And  the  Officers,  Minis* 
ters.  Tenants^  and  Inhabitants  of  or  in  the  said  Dutchy  be  ei^ 
treated  and  demeaned  according  to  the  same  Freedoms,  Liberties, 
Franchises,  Customs,  Privileges  and  Jurisdictions,  and  not  dis^ 
trained,  arc  ted,  nor  compelled  to  the  contrary  in  anywise* 

From  which' Acts  the  said  Justices  and  Counsellors  inferred,  that 
if  before  the  making  of  this  Act  the  Nonage  of  the  King  had  beeo 
any  Cause  to  avoid  Gifts  or  Leases,  made  by  him  witliin  Age,  of  the 
Lands  of  the  Dutcliy,  that  yet  by  this  Statute  it  i^made  clear  that 
bis  Nonage  is  no  Cause  after  the  Act  to  avoid  theq^,  for  by  this  Act 

the 
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the  Dutchy  is  annexed  to  the  Crown.  And  it  is  to  be  observed  that 
King  Edward  took  himself  to  be  lawful  Inheritor  of  the  Crown  of 
England,  and  that  the  House  of  Lancaster  had  unlawfully  usurped 
upon  him  and  bis  Ancestors.  And  as  the  House  of  Lancaster, 
doubting  their  Title  to  the  Crown,  intended  to  preserve  their  Inhe- 
ritance of  the  Dutchy  of  Lancaster,  in  which  they  had  no  Manner 
of  Doubt  whilst  it  was  disjoined  from  the  Crown,  so  on  the  con- 
trary King  Edward  4.  knowing  his  Title  to  the  Crown  to  be  un- 
doubted, intended  to  extirpate  the  House  of  Lancaster,  and  to 
unite  to  the  Crown  their  Inheritance,  in  which  he  had  no  Title  but 
in  Right  of  the  Crown,  viz,  for  Treason  committed  against  it,  and 
to  vest  the  Dutchy,  and  all  the  Possessions  thereof,  in  the'  Body 
politic  of  the  King.  And  to  this  Purpose  are  the  Words  of  the 
6aid  last  Act,  viz.  that  King  Edward  4.  shall  have,  seize,  take,  hold, 
enjoy,  and  inherit  all  the  said  Manors,  ^c.from  the  fourth  Day 
of  March,  to  him  and  to  his  Heirs  Kings  of  EngXznd  perpetually. 
So  that  the  said  Inheritance  of  the  \Dutcny  is  placed  and  settled 
only  in  the  Body  politic  of  the  Khig,  in  which  Person  there  is  no 
Nonage  or  other  Imbecility  to  which  the  Body  natural  is  subject. 
And  by  these  Words,  as  well  as  by  the  other  Words  in  the  Act,  by 
vhich  it  is  ordained,  thcit  the  said  King  Henry  6.  shall  forfeit  to 
Kin^  Edward  4.  and  to  his  Heirs,  and  to  the  Crown  oj  England, 
the  Hereditaments  of  the  Dutehy,  the  County  Palatine  of  Lan-^ 
caster,  and  the  Court  of  the  Dutchy,  and  the  Liberties  and  Fran- 
chises thereof  should  have  been  utterly  dissolved  and  extinguished 
in  the  Crown,  if  there  had  been  no  other  Provision  made  in  the 
•  1>j.  44.  pi.  S2.  Act ;  *  for  the  Crown,  which  receives  any  Hereditaments  by  Escheat 
P^^^Wflifc^QCo  ^^*  '^  ^'^  ^\AesQ  here)  merges  all  Jurisdictions,  Franchises,  and  li- 
f5  b.  Cro.  £.  berties  had  and  used  in  them,  which  were  before  derived  from  the 
S9^.  X  Finch  126.  Crown,  for  the  greater  extinguishes  ihef  lesser.  So  that  the  Act,  hav- 
sFineb  164.  j^g  Relation  to  the  fourth  Day  of  March  last  past,  (on  which  Day 

King  Edward  4.  begun  his  Heign)  would  have  extinguished  the 
said  County  Palatine,  and  the  said  Court  and  the  Liberties  thereof, 
from  the  said  fourth  Day  of  March  thenceforwards  for  ever,  if  it 
had  stopped  there  without  making  any  other  Provision;  but  to  raise 
it  up  again,  it  was  necessary  to  have  a  new  Erection  or  a  Saving  by 
AVords  proper  for  it.  And  therefore  King  Edward  4.  being  de- 
sirous that  the  Dutchy  and  all  tliat  belonged  to  it  should  be  as  it 
was  before,  as  to  the  Order  and  Direction  of  it,  he  made  a  new 
Establishment  thereupon  by  the  Act,  whereby  it  is  ordained  and 
established,  that  the  same  Manors,  Castles,  8lc.  should  make,  and 
from  the  third  Day  of  March  be  (he  said  Dutchy  of  Lancaster 
incorporate,  and  be  called  the  Dutchy  of  Lancaster,  atid  that  the 
County  of  Lancaster  should  be  a  County  Palatine,  and  that  the 
King  should  have,  as  Parcel  of  the  Dutchy,  the  same  County 
Palatifie^  and  a  Seal,  Chancellor,  Judges,  and  Officers  there, 
and  the  Liberties  and  other  Things  as  in  the  said  Act  is  before 
recited.  So  that  this  last  Act  has  established  or  cou6rmed  tlie 
County  Palatine  from  the  third  Day  of  March  last  before  the  Act, 
and  that  the  same  King  Edward  should  have  the  Hereditaments 
thereof,  by  the  Name  of  the  Dutchy,  from  the  fourth  Day  of 
March,  to  him  und  to  his  Heirs  Kings  of  England  for  ever.  Yet 
it  shews  how  he  shall  have  tliem^  su.from  all  other  his  Inheritamts 

separate; 
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separate ;  and  how  separate  ?  not  from  the  Person  of  the  King,  as 
Kmg,  but  from  the  Order  of  the  other  Possessions  of  the  King,  as 
to .  pass  by  another  Seal  than  a  Lease  of  the  Possessions  6f  the 
Crown  is  used  to  do,  and  by  other  Means  than  Possessions  of  the 
Crown  shall  pass  by,  viz.  by  Livery  of  Seizin  and  by  Attornment/ 
and  by  other  Officers  than  the  Officers  of  the  Possessions  of  the 
Crown,  and  by  such  other  Rules  and  Methods  used  before.     And 
to  prove  that  the  Dutchy  is  separated  from  the  other  Possessions  of 
the  Crown  in  the  Method  of  Couveyance,  since  this  Act,  as  it  was 
before  the  Act,  the  Case  in  M.  21  Ed.  4.  was  alledged  at  Spooners, 
which  is,  that  in  the  Exchequer  Chamber  it  was  held  by  all  the 
Justices,  ^  that  if  the  King  makes  a  Feoffment  of  the  Lands  which  i>M.  fiEd.  4. 60. 
he  has  in  Right  of  his  Dutchy  of  Lancaster  in  Fee,  or  for  Term  of  P''  ^^'  l^^o.  Feoff- 
Life,  it  is  necessary  to  have  Livery  of  Seizin,  as  well  as  if  the  FeoflF-  SSve  V j.  Moor' 
meot  be  made  by  a  common  Person,  unless  it  be  of  Lands  Within  153.  i  Keb.  643* 
the  County  Palatine,  which  shall  pass  by  the  Letters-patent  of  the  J  ^"•**  *^*- 
Dutcby  without  Livery ;  and  the  said  Question  was  there  demanded  crompt  J.  C. 
by  the  Attorney  of  the  Dutchy.     So  that  the  Word  (separate)  may  i35.  a.  Sec  i  Lev. 
and  ought  to  be  taken  separate  in  respect  of  Order,  but  not  sepa-  ^^'J^Lj^S^*^*^ 
rate  from  the  Person  of  the  King,  as  King.     Wherefore  the  said 
Statute  *of  King  Edward  4.  ordains  three  1  hings,  tirst,  it  establishes       [  *  220  ] 
the  County  Palatine  of  Lancaster;  secondly,  it  vests  it  in  the  Body 
politic  of  the  King  of  this  Kealm  and  his  Heirs ;  thirdly,  it  divides 
it  from  the  Order  of  the  other  Possessions  of  the  Crown.     And  in 
this. Form   the  said  Dutchy  continued  until  the  Time  of  King 
henry  7. 

And  further  they  considered  the  following  Part  of  the  Statute,  Statute  of  IH.  7. 
made  in  the  Jirst  Year  of  King  Henry  7.  entitled,  A  Repeal  of  a  y^^%^'  ^*  ^* 
Feoffment  made  by  King  luiward  4.  of  certnhi  Lands  and  Tene-  ^      * 
ments  of  the  Dutchy  of'  Lancaster,  by  Authority  of  Parliament^ 
for  the  Performance  of  his  last  Willy  in  the  I2th  Year  of  his  Reign, 
which  was  as  follows,  Where  in  the  Parliament  begun  and  holden 
at  Westminster,  the  6th  Day  o/*  October,  in  the  12M  Year  of  the 
Reign  of  Edward  late  King  of  England  the  Fottrth,  and  by  divers 
Prorogations  unto  the  23a  t)ay  of  February,  the  lAth  Year  of 
his  Reign  continued,  and  then  there  holden,  for  certain  Const" 
derations^  by  the  Advice  of  the  Lords  Spiritual  and  Temporal, 
and  the  Commons  in  that  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  would,  ordained,  and  enacted,  that 
Thomas  Cardinal  Archbishop  of  Canterbury,   and  divers  others 
there  named,  from  the  said  23d  Day,  should  hate,  hold,  enjoy,         *    , 
and  possess  the  Honour,  Castle,  Lordship,  and  Manor  of  Tut- 
bury,  with  the  Members  and  Appurtenances^  and  all  Manors, 
Lordships,  8cc.     Be  it  enacted,  ordained,  and  established,  "by  the 
jtdvice  and  Assent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons^  in  this  present  Parliament  assembled,  and  by  the  Au- 
thority of  the  same,  that  the  said  Act,  and  every  Thing  therein 
contained,  be,  from  the  9,1  st  Day  q/*  August  last  past,  void,  re- 
pealedf  annulled,  and  of  none  Effect.   And  over  that,  by  the  same 
Authority,  the  Kin^  our  Sovereign  Lord  shall  have,  hold,  enjoy, 
and  possess,  from  the  said  %\st  Day  (>/*  August,  to  him  and  to  his  ' 

Heirs  for  ever,  all  the  Honours,  Castles,  Lordships,  Manors, 
Lands,  Tenements,  Rents,  Reversions,  Services,  Possessions,  and 

other 
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other  Hereditaments^  with  their  JippurtenameSj  tn  fke  tmidJct 
contained,  and  the  County  Palatine  of  Lancaster,  and  all  Honours 
Castles,  Lordships,  Manors,  Lands,  Tenements,  RenU,  Rtoermm, 
Services,  Possessions,  and  other  Hereditaments,  tritk  their  ^^fpstr- 
tendnces,  that  tvere  Parcel  of  the  said  Dutchy  o^I^racastcr,  tn  the 
Hands  or  Possession  of  the  said  Edward  late  Ktng  of  Eof^and,  tkt 
fourth  Day  o/*  March,  the  first  Year  of  his  Ragn,  or  tsny  Time 
ofier,  or  in  the  Hands  or  Possession  ^*  Richard  the  Third,  tote  in 
beed   and   not  in  Right   King  of  England,  any  2*ime  during 
his  Reign,  tpith  all  Liberties,  Freedom,  francmses,  and  other 
Things,  as  well  to  the  said  County  Palatine,  as  to  any  other  the 
Premisses  appertaining  or  betongit^;  and  to  be  governed  by  Hh 
Officers,  and  use  like  Seals,  as  for  Time  past  have  been  nsed  and 
accustomed,  in  as  ample  and  Ime  Manner,  and  in  Hke  Manner, 
Form,  and  Condition,  separate  from  the  Crown  cf  England,  ami 
the  Possessions  of  the  same,  as  Henry  4.  Heni^  5.  Houy  6.  the 
King's  noble  Progenitors,  late  Kings  of  this  Realm,  or  the  said 
Edward  late  King  had  a  fid  held,  or  any  of  the  said  Kings  had  and 
held,  any  Jet  or  Statute  before  this  made  in  anywise  notwitk' 
standing,  &c. 

And  it  was  argued  at  Spoonet^s  by  some,  that  by  this  Ad  die 
Dutchy  is  devest^  oot  of  the  Bodj  politic  of  die  King^  in  wfaidi 
Capacity  it  was  vested  by  the  Act  of  Edward  4.  and  thmt  it  is  be- 
come vested  iu  the  natural  Body  of  King  Henry  7.     For  the  Words 
are,  that  the  King  our  Sovereign  Lord  shall  have,  hold,  enjoy,  and 
possess,  from  the  said  2}st  Day  q/*  August,  to  him  and  to  his  HUn 
for  ever,  all  the  Honours^  Castles,  &c.  in  the  Coutity  Palatine  of 
JLancaster,  6ic.  and  also  they  referred  to  this  Clause  die  Words  after, 
viz.  in  as  ample  and  large  Manner,  and  in  like  Manner,  Form, 
and  Condition  separate  from  the  Crown  of  England,  and  from  the 
Possessions  of  the  stime,  as  H,  4.  H.  5.  H,  6.  or  Kin^  Edward 
had  and  held,  or  any  of  them  had  and  held,  for  the  said  Words, 
in  as  ample  and  large  Manner,  and  in  like  Manner,  Form,  &c. 
cannot  be  referred  to  the  Clause  before,  viz.  to  be  governed,  &c. 
for  that  Clause  ends  at  the  Word  accustomed,  viz.  to  be  governed 
by  like  Oj/icers,  and  use  like  Seals,  as  in  Time  past  have  been  used 
and  accustomed;  so  that  this  Clause  ends  here.  And  also  they  took 
it  that  the  Word  separate  would  not  suffer  this  Clause  to  be  re- 
fierred  to  the  Clause,  to  be  governed ;  for  then  it  shall  be  put  ad« 
verbially,  that  is,  separately.     And  if  the  Words,  in  as  ample  and 
large  Manner,  and  in  like  Manner,  Form,  and  Condition,  be 
referred  to  the  Words,  the  King  shall  have,  hold,  enjoy,  and  pes* 
sess^  bic.  as  they  said  they  ought  to  be,  then  King  n.  7  shall  re- 
ceive the  Possessions  in  his  Body  natural,  and  not  in  his  Body  po- 
litic, as  King.    But  if  the  Words  had  been  to  him  and  to  his  Heirs 
Kings  of  England,  as  the  Words  of  the  Act  of  King  Edward  4. 
were,  tlien  //.  7.  should  have  taken  them  in  his  Body  politic,  as 
King  Edward  4.  took  them.     And  the  Words,  iu  like  Manner, 
Form,  and  Condition,  separate  fivm  the  Crown,  as  any  of  the 
Kings  H.  4.  H.  5.  H.  6.  or  Edw,  4.  held,  being  referred  theretb, 
do  enforce  the  Constructiou  that  he  received  them  in  his  Body  na- 
tural, for  if  King  H.  7.  shall  have  them  in  like  Manner,  Form, 
and  Condition,  as  any  of  the  said  Kings'Iield  them,  then  shall  he 

hare 
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ave  them  in  liis  Body  natural/ for  each  of  the  three  first  Kmga  so 

eld  them,  though  King  Edward  4.  held  them  in  bis  Body  politic^ 

lut  inasmuch  as  the  County  Palatine  is  given  to  H.  7.  is  as  large 

nd  ajpple  Manner,  and  in  like  Manner,  Fonn^  and  Condition, 

eparate  from  the  Crown,  as  any  of  the  four  Kings  held  it,  smmI 

liree  of  them  held  it  more  largely  separated  from  the  Crown  tboa 

Be  fourth  did,  (for  they  three  held  it  m  their  Body  natural  separate 

rem  the  Crown,  and  the  fourth  in  his  Body  politic  in  right  of  the 

>own,  and  separated  in  the  Order  and  Government  of  tne  Crown, 

nd  not  otherwise)  then  King  H.  7.  shall  take  it  according  to  the  most 

tmple  and  large  Separation  from  theCrowq  diat  migliU  be,  and  that 

s,  in  his  Body  natural.     And  this  al;so  ^emed  to  them  to  be  the 

[ntent  of  the  Act,  for  King  JFJ.  7.  was  descended  from  the  House  of 

^  lAincaster,  and  favoured  that  Party,  and  therefore  it  is  roost      f  *22l  1 

probable  that  he  intended  to  have  the  Dutchy  in  the  likft  Form 

IS  die  House  of  Lancaster  held  it,  which  was  m  the  Body  natural, 

md  this  the  rather  because  his  Wife  pretended  an  Intexest  in  the 

Body  politic  along  with  him ;    and  this  Act  ref^ealed  the  ottber 

Act  of  Edward  4.  in  this  Point,  for  it  has  in  it  these  Wordsi  viz. 

iny  jfct  before  madfi  notwitftstanding.     And  for  these  Causes  it 

seemed  to  some  that  the  Dutchy  was  vested  in  the  natural  Rofif 

of  King  Henry  7 »  an,d  in  like  Manner  in  the  Body  of  King  JB<^ 

ward  6.  ai^d  tnen  with  regard  to  the  Nonage,  that  it  resls  only  upon 

the  common  Law,  without  any  Enforcement  by  the  Statute  of 

Edward  4.  or  any  other  Statute. 

On  the  contrary  it  was  argued,  at  Spooner\  by  others,  that  it 
is  enforced  by  the  said  Statute  of  Edw.  4.  and  that  the  Dutchy 
was  not  vested  in  the  natural  Body  of  King  Henry  7«  but  in  hi« 
Body  politic,  for  the  Dutchy  was  vested  in  }i!m%  Edtvard  A,  in 
his  Body  politic,  and  when  KiQ$  Henry  7*  took  upon  him  the 
Government  of  the  I(ealai»  whereby  he  had  in  hhn  the  Body  po- 
litic of  King  of  this  Realm,  in  that  Body  he  received  and  held  the 
Dutchy  beifore  the  said  Act  in  the  first  Year  of  his  Reign  was 
m^de;  apd  although  the  said  Act  says  that  King  Henry  7*  shall 
have  it  to  him  and  to  his  Heirs  from  the  21st  Da^*  of  Augmt^  this 
may  be  intended  his  Heirs  that  should  liave  inherited  it  if  the  Act 
had  not  been  made,  and  that  ih  Uie  Heirs  to  the  Body  politic ; 
eo  that  the  Act  is  as  a  Confirmation  of  it  to   that  Body  which 
then  hetd  it.     And  if  the  Words  fif^  ^^  ample  and  large  Manner ^ 
FonUf  and  ConditioUy  S^c.J  be  /  referred  to  the  Clause  (the  Kin^ 
shall  have^  hold,  enjoy^  and  possess,  8ic.)  they  will  enforce  this 
Opinion;  for  if  Km^i^e/irv7*  should  have  it  in  as  large  and 
ample  Manner,  and  in  lil^  Manner  as  the  four  K'mgfi,  or  any  of 
them,  held  it,  and  three  of  them  held  it  in  their  Body  natural^ 
which  is  not  so  ample  and  large  as  the  other,  and  the  fourth  held 
it  in  hi^  Body  politic,  which  is  more  ample  and  large  than  the 
Body  natural,  then  King  Henry  7«  should  have  it  in  his  Body 
politic,  because  that  is  the  more  ample  and  lai^ge  Manner;  for  both 
the  Sentences  are  joined  together  by  a  Copulative,  so  that  it  ought 
to  be  in  as  ample  and  large  Manner,  and  also  in  like  Manner, 
Form,  and  Condition,  &c,  aud  so  the  first  Part,  viz.  concerning  tlie 
Ampleness  aqd  Lar^uess,  ought  to  be  satisfied  as  well  as  the 
second  Part,  viz.  the  likeness  of  the  Manner,  Form,  and  Con^ 

dition. 
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dition.  And  the  Word  (separate)  may  be  fulGIled  by  such  a  Se- 
paration from  the  Possessious  of  the  Crown  as  relates  only  to  die 
Order^  Direction/ and  Method  of  Conveyance,  as  it  is  shewn 
before  in  the  Exposition  of  the  Act  of  Edw.  4.  And  the  Clause 
of  (in  as  ample  and  larse  Manner ,  and  in  like  Manner,  &c.  sepa- 
rate from  the  Crown^  ^x.)  may  belong  to  the  Clause  (to  be  go- 
vemed,  &c.J  and  so  it  agrees  >vith  the  Letter.  And  therefore  the 
Leases  are  good,  the  rather  by  reason  of  the  said  Statute  of  Ed.  4. 
and  /f .  7.  and  are  not  avoidable  for  the  Nonage  of  the  said  King 
Edward  6.  And  some  held  that  the  Opinion  of  the  Servants  in 
•T.15H.7.  irt.  *  15  H.  7.  is  not  Law,  where  it  is  reported  to  be  held  by  them, 
Bro.  Aid  de  Roy  ^^^  jf  ^  ^3„  justifies  in  Trespass  as  Bailiff  of  the  King  by  reason 

of  his  Manor  which  he  has  as  of  his  Dutchy  of  Lancaster,  the  De- 
fendant shall  not  have  Aid  before  Issue  joined.  And  they  also  held 
that  if  it  was  the  Intent  of  the  said  Act  of  Henry  7*  to  have  the 
Possessions  of  the  Dutchy  separated  from  the  Possessions  of  the 
Crown,  as  well  in  the  Inheritance  as  in  the  Order  and  Govern- 
ment of  the  same  Inheritance,  (as  it  seemed  to  them  it  was  not,  and 
the  more  so  from  the  Title  ol  the  same  Act,  which  is  a  Repeal  of 
a  Feqffhtent,  &c.  ut  supra)  yet  there  is  not  any  Word  m  the 
same  Act  that  requires  the  Dutchy  to  le  separated  from  the  Per- 
son of  the  King,  or  the  Person  of  tho  King  to  be  separated  from 
the  Possessions  of  the  Dutchy,  nor  is  there  any  Word  that  tends 
to  make  the  King  Duke  of  Lancaster,  or  to  make  him  Duke  of 
Lancaster  with  regard  to  the  Possessions  of  the  Dutchy,  or  to 
alter  the  Quality  of  the  Person  of  Kmg  Henry  7-  but  only  that 
the  King  shall  have  to  him,  and  t9  his  Heirs,  the  said  Dutchy  se- 

Erate  from  the  other  Possessions,  in  which  Case  the  Dutchy  is  at 
ist  joined  to  the  Person  of  King  Henry  7.  and  to  bis  Heirs,  and 
the  Person  of  the  King  remains  as  it  was  before,  for  nothing  is 
said  as  to  the  Quality  of  the  Person  of  the  King  in  this  Act,  or 
in  the  other  Acts  before  made  in  the  Time  of  H.  4.  or  H,  5.  nor 
as  to  the  Alteration  of  his  Name,  but  he  continues  as  before. 
And  the  Person  of  the  King  shall  not  be  invalidated  by  the 
Dutchy's  being  given  to  him,  and  to  his  Heirs,  by  the  said  Act, 
and  his  Person  remains  always  of  full  Age,  as  well  with  regard  to 
Gifts  and  Grants  of  Lands  made  by  him,  as  in  the  Administration 
of  Justice.  And  to  these  last  Reasons  the  others  agreed,  al- 
though they  did  not  agree  to  this  Exposition  of  the  Act  of 
Henry  7.  viz.  that  the  Dutchy  remains  not  separated  in  Inherit 
ance  and  in  Right  from  the  Crown,  and  that  it  is  not  devested 
out  of  the  Body  politic  of  the  King,  in. which  Capacity  only  it 
was,  and  vested  in  the  Body  natural  of  King  Henry  7.  But  that 
w  herein  they  all  agreed  proves  that  the  Leases  are  not  voidable  by 
reason  of  the  Nonage  of  King  Edrcard  6.  And  therefore  all  the 
Justices,  Serjeants,  and  Counsellors,  assembled  on  the  Eve  of 
St,  AndreWy  (as  it  is  shewn  before)  except  Ruswel,  agreed  unani- 
t  See  the  Books  mously,  *f-  that  the  said  Leases  made  of  the  Lands,  Parcel  of  the 
cited.  Ante  J12,  Dutchy,  (whether  the  Lands  lie  out  of  the  County  Palatine  of 
the  cL^  Lancastery  or  within  it)  were  not  voidable  for  the  Nonage  of  the 

said  Khig ;  and  that  the  Law  is  all  one  where  the  Lease  is  made 
of  Lands  of  the  Dutchy  which  are  not  in  Lease,  to  commence 
presently,  and  where  to  commence  after  the  End  of  another  Lease 

before 
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before  maHe^  and  that  neither  the  one  nor  the  other  is  voidable 
for  the  Nonage  of  the  said  King.  And  the  Proviso  contained  in 
the  Statute  of  7  Edw.  6.  cap.  3.  hath  not  changed  the  Law, 
Mrherein  it  is  provided,  that  the  Act  then  made  for  Confirmation 
of  the  Letters-patent  of  the  said  King  Edzcard  6.  shall  not  ex- 
tend to  make  good  any  Lease  made  in  Reversion  of  any  Lands 
or  Tenements,  Parcel  of  the  Dutchy  of  Lancaster ;  for  (it  was 
said  at  Spooner's)  this  Proviso  does  nothing  but  only  puts  the 
Matter  at  large  as  it  was  before. 

*  And  the  next  Day,  being  the  Feast  of  St,  Andrew  the  Apos-  [  *222  ] 
tie,  the  Justices  \^ent  to  Cat lif it,  Chief  J  usiice  oi  England,  who 
was  sick  at  his  House,  to  have  his  Opinion  in  the  Case,  (for  so 
they  had  agreed  to  ( o  at  their  said  Assembly)  and  he  agreed  in 
Opinion  with  them,  that  the  Leases  of  King  Edward  6.  were  not 
voidable  by  reason  of  his  Nonage.  And  afterwards,  on  Monday ^ 
being  the  Morrow  of  St.  Andrew  the  Apostle,  all  the  said  Jus- 
tices, Serjeants,  and  Counsellors,  viz,  I)ifer,  Saunders,  Rastaly 
Anthony  Brown,  Corbet,  lYeston,  Frevil,  Cams,  Puttrel,  Gerard^ 
Ruswel,  Carell,  and  Plowden,  at  a  lime  appointed  for  the  same, 
went  to  York-place  to  report  their  Resolution  to .  Sir  NicAo/as 
Bacon,  Knight,  Keeper  of  the  Great  Seal,  (to  whom  they  were 
referred  to  report  it)  and  to  Sir  Ambrose  Cave,  Knight,  Chancellor 
of  the  said  Dutchy,  to  the  Intent  that  the  said  Sir  Nicholas  Bacon 
might  report  it  over  to  the  Queen,  according  as  her  Majesty  had 
given  Orders.  And  tliere  the  Lord  Dyer,  in  the  Presence  of  all 
the  rest,  shewed  their  said  Resolution,  and  briefly  declared  the 
Cause  thereof,  and  said  tliat  all  the  rest  there  present,  except 
Ruszeel,  were  unanimously  of  the  same  Opinion,  which  they  all 
affirmed,  and  upon  this  Answer  given  they  departed. 

And  note,  in  the  said  Case,  in  the  Dutchy  upon.  Demnrrer,  be*  Nota  bene  by  th^ 
'  trceen  Scudamore  and  Lady  Morgan,  it  was  argued  that  the  Reporter. 
Act  of  1  Edw.  6.  cap.  8.  for  Conjirmation  of  Letters-patent  does 
not  enforce  the  said  Leases,  for  that  Act  makes  all  Leases  and 
Grants  good,  notwithstanding  the  Causes  and  Matters  mentioned  in 
the  Act,  or  to  which  the  Act  has  relation,  and  the  Nonage  of  the 
King  is  not  any  of  them.  And  also  it  was  theti  argued,  that  the 
said  Act  of  7  Kdw.  6.  cap.  3.  whereby  it  is  etuicted,  that  all  Let- 
ters-patent, sealed  with  the  Great  ^al  of  the  Dntchy  of  Lan^ 
caster,  shall  be  goo<l,  perfect,  and  available  in  Law  to  all  Intents 
and  Purposes,  the  Nonage  of  the  same  King  Edward  6.  as  Duke 
of  Lancaster,  (although  as  King  he  is  always  of  full  Age)  to  the 
contrary  notwithstanding,  does  not  enforce  the  Lease  of  King  Ed- 
ward 6.  for,  it  was  said,  the  Preamble  of  the  Branch,  and  the 
Circumstance  of  the  Act,  shew  that  it  extends  to  Letters-patent  of 
Inheritances  only ;  and,  it  was  said,  that  for  Patents  of  Inherit" 
ance*it  was  put  in  for  the  Surety  of  the  Patentees,  because  of  the 
Doubtfulness  of  the  Law,  and  ilie  rVords  don't  precisely  affirm  that 
he  shall  be  accounted  within  Age  with  regard  to  the  Dutchy  Land* 
And  then  the  Case  t/i  M.  2  H.  3.  Fitz.  Age  149<  was  cited,  where 
a  Man  vouched  the  King  mthin  Age,  and  prayed  that  the  Parol 
might  demur,  and  sliewed  that  the  King's  Progenitor  had  given 
him  the  Land,  and,  because  he  did  not  shew  t/ie  Charter,  he  was 
ousted  of  the  Warranty.     So  that  there  it  did.  not  go  ^o  far  as  to 
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be  adjudged  whether  the  Parol  should  demur  or  not.  And  the  uM 
Demurrer  in  the  Dutchy  wob  argued  by  some  of  them  beforemen' 
turned^  viz.  by  Plonden,  GeraiS,  and  Carusi  in  the  hearing  of 
some  of  the  resi  above  named,  thereunto  required  by.  the  Chmt' 
celtor  of  the  said  Duichy  in  the  Name  of  the  (uieeh.  And 
note,  there  is  a  Statute  made  in  1  H.  4.  as  follows,  viz.  Also  Cfor 
said  Lord  the  King,  considering  how  that  AlmighW  God  of  bis 
Grace  hath  placed  him  in  Uie  honourable  Estate  of  King,  and  for- 
asmuch as  he  himself  may  not^  for  a  certain  Cause,  bear  the 
*'  Name  of  Duke  of  Lancaster  in  bis  Stile,  and  also  the  same  our 

Lord  the  King,  considering  how  that  this  honourable  Name  and 
Estate  of  Duke  hath  been  very  honourably  bom  and  demeaned  in 
the  honourable  Person  of  his  Father  (whom  God  assoil)  and  of 
many  of  his  honourable  Ancestors,  and  being  willing  thereupon 
that  the  said  Name  of  Duke  of  Lancaster  be  continued  in  Honour 
as  it  behoveth,  by  the  Advice  and  Assent  of  all  the  Lords  spiritual 
and  temporal,  and  of  tho  Commons  aforesaid,  hatli  ordained  that 
Henry,  his  eldest  Son,  have  and  bear  the  Name  of  Duke  of  Lan* 
caster,  and  that  he  be  named  Prince  of  Wales,  Duke  of  Aquitain, 
of  Lancaster,  and  Cornxtal,  and  Earl  of  Chester.  And  over  that 
the  same  Lord  the  King  considering  how  that  divers  Liberties  and 
Franchises  have  been  granted  before  this  Time,  as  well  to  bis  said 
Father  as  to  other  his  Ancestors  Dukes  and  Earls  of  Lancaster, 
willeth  and  granteth,  by  the  Advice  and  Assent  aforesaid,  that  the 
same  Liberties  and  Franchises  be  and  continue  to  his  said  eldest  Son, 
and  his  Heirs  Dukes  of  Lancaster,  dissevered  from  the  Citywn  of 
England,  quietly  and  entirely,  according  to  the  Effect  and  Pumorc 
'  of  £e  Grants  aforesaid,  6fc.  So  that  the  said  Statute  in  the  Pre* 
amble  recites,  that  the  King,  for  a  certain  Cause,  might  not  bear 
the  Name  of  Duke  of  Lancaster  in  his  Stile ;  which  Cause  (though 
^it  is  Twt  there  expressed)  is,  for  that  he  was  King,  and  the  Name 
cf  Kins  and  the  Dignify  royal  merges  the  Name  of  Duke,  as  it 
IS  said  before.  Wherefore  the  Preamble  of  this  Act  confirms  the 
above  Opinion  of  the  said  Judges,  Serjeants,  and  Counsellors,  in 
4he  Point  before  recited, 
Easter  ^  Tnn.  And  afterwards,  in  Easter  and  Trinitv  Terms,    in  the  fourtb 

Tcmu.  4  Elis.       Year  of  the  Reign  of  the  same  Queen  hlixxibeth,  and  also  in  the 

Term  of  St.  Michael  then  next  following,  by  virtue  of  a  Privy* 
'  Seal  directetl  to  the  said  Chancellor  by  the  said  Q^een  Elizabeth, 
the  suid  Matter  was  argued  again  on  several  Da}s  in  the  Dutchf 
Court  by  many  Counsellors,  before  the  said  Chancellor,  and  beibie 
Saunders,  Chief  Baron,  and  Anthony  Brown,  one  of  the  Justices 
of  the  Common- Bench,  and  Puitret  and  Walsh,  Justices  of  Assize 
in  the  County  of  Lancaster,  Cams,  Serjeant  at  Law  to  the  Queen, 
and  Sackford,  one  of  the  Masters  of  Requests,  and  Carell,  Attor* 
ney  of  the  smd  Court  of  the  Dufchy,  and  Plowden  aforesaid,  Vho^ 
was  one  of  the  Counsel  of  the .  s»d  Court  of  the  Dutchj.  And 
after  all  the  Arguments,  tbe  said  Judges  and  Comisellors  of  thef 
Court  assembled  themselves  at  divers  Times  to  misike  their  Reso* 
lution,  and  at  last  they  all  agreed  as  was  before  agreed.  And  dso 
they  all  agreed^  that  King  Henry  7.  had  the  Dntchy  in  bis  Body 
natural,  as  King  Henry  5.  had  it,  disjoined  firom  the  Crown,  and 
not  as  King  ]^.  4.  bad  it.    And  this  was  by  Foiice  of  tbe  Act 
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nade  in  the  Time  of  the  said  King  Henry  7.  and  for  die  Reason 
>efore  given  to  this  Purpose  at  Spoonet^s, 

*Note,  at  Uie  said  Assemblies  it  vIeis  said  by  the  said  Judges      [  *223  1 
md  Counsellers  of  the  Dutchy  Courts  *  that  if  the  Queen  makes  a  •  s.  P.  t  Leon. 
PeofFment  of  Land  of  the  Dutchy,  out  of  the  County  Palatine,  to  i5i.  Crompt. 
lold  of  her  in  capite,  the  Feoffee  shall  hold  of  the  Queen  in  capite  j^J^'  ut^T  *  ^^ 
IS  of  her  Crown  of  England.    i\nd  many  good  Cases  were  put  by  i^^  2'  pi  S8. 
hem.     And  upon  their  Resolution  agreeing  widi  the  former  Reso-' 
ution,  as  is  raewn  before,  a  Report  was  afterwards  made  thereof 
o  the  Queen. 

4  brief  Report  of  a  Qase  argued  by  the  Serjeants  in  ' 
the  Common-Bench 9  before  thi  Justices  there,  in 
Hillary  and  Easter  Terms,  in  the  third  Year  of 
the  Reign  of  Qu€e7i  Elizabeth^  and  by  the  said 
Justices  in  Trinity  Term,  in  the  fourth  Vear  of  the 
Reign  of  the  said  flueen,  upon  an  Ejectione  Firmae, 
brought  by  Henry  Willion  against  Henry  Berkley, 
Knight,  Lord  Berkley,  and  Richard  Knight 
And  the  Record  was  as  follows. 

HERETOFORE,  as  appears  m  the  Term  of  St.  Michael,  tn  EuMter  Tern, 
tbemk  and  sixth  Years  of  the  Reign  of  the  Lord  JPA«Vt)>  J^^J^-^- 
md  Lady  Maty,  late  King  and  Queen  of  England,  Rot»  314.  it  is  Declaration. 
x>ntained  thus.  Hertford,  to  wit,  Henry  Berkley,  Knight,  ♦  Lord  Same  Precedent* 
Berkley,  and  Richard  Knight,  of  fVeston,  in  the  County  aforesaid,  ]^"J;  J^^-  *^ 
tfeoman^  were  attached  to  answer  Henry  Willion  of  a  Flea,  where-  ♦Vide  6  Co.  55.  ■• 
ore  with  Force  and  i^rms  into  seven  Acres  of  Wood,  with  the  Ap* 
lurtenances,  in  Weston,  which  Henry  Cock,  Esquire,  demised  to 
lim  for  a  Term  not  yet  passed,  they  entered,  and  the  said  Hettry 
WiUiou  from  his  Farm  aforesaid  ejected,  and  other  Wrongs  to  him 
lid,  to  the  great  Dam^e  of  the  said  Henry  Willion,  and  against 
he  Peace  of  the  Lord  the  King  and  Lady  the  Queen  now,  tfc^ 
Uid  whereupon  the  same  Henry  Willion,  by  Thomas  Hanchet  bis 
\ttomey,  complains,  tiiat  whereas  the  aforesaid  Henry  Cock,  was 
>f  the  aforesaid  seven  Acres  of  Wood,  with  the  Appurtenances, 
eized  in  his  Demesne  as  of  Fee,  and  being  so  seized  thereof,  the 
iame  Henry,  the  ffth  Day  of  M(nf,  in  the  fourth  %xA  fifth  Years 
>f  the  Re^  of  the  Lord  the  King  and  Lady  the  Queen  now,  at 
Hoddesden,  in  the  said  County  of  Hertford,  had  delivered,  granted, 
md  to  Farm  let  to  the  same  Henry  Willion,  the  aforesaid  seven 
lores  of  Wood,  with  the  Appurtenances,  to  have  to  the  same  Henry 
Willion,  unto  the  End  and  Term  of  seven  Years  from  thence  next 
bllowing,  and  fully  to  be  compleat.  And  the  aaioie  Henry  Willion, 
»f  tlie  aforesaid  seven  Acres  of  Wood,  with  the  Appurtenances,  by 
virtue  of  the  Grant  and  Demise  aforesaid,  was  possessed,  and  the 
ame  seven  Acres  occupi^,  until  the  aforesaid  Henry  Berkley  and 
ttichard  Knight,  the  sixth  Day  of  May,  in  the  Years  abovesaid, 
vith  Force  and  Arms,  viz*  Swords,  Staves,  and  Knives,  into  thii 
(foresaid  seven  Acres  of  Wood,  with  the  Appurtenances^  entered, 
lod  the  said  Henry  Willion  from  his  Farm  aforesaid  ejected,  and 
»dier  WroDgS;  tfc.  to  the  great  Damage,  Ife.  and  agftisst  the  j^eace. 
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Ssc.  wherefore  he  iiays  that  he  b  damnified,  aiid  has  Dsmage  to  die 
Value  of  <£lO,  and  therefore  he  produces  tlie  Suit,  Sfc* 

Bar.  And  the  aforesaid  Henry  Berkley  and  RUhardj  by  John  BUlf 

their  Attorney,  come  and  defend  die  Force  and  Iq)ury,  wben^  Sfc. 

Lnpaifoaee.  and  pray  Leave  to  imparl  tbereOn  here  until  the  Octave  of  Si. 

HUtaty^  and  they  have,  4rc*  The  same  Day  iS  given  tp  the  afoie- 
said  tienry  WiUion  here,  i^c.  At  which  Day  here  came  as  well 
die  aforeewid  Henry  Willion  as  the  aforesaid  Henry  Berkley  and 
Richard^  by  their  Attomies  aforesaid.  And  thereupon  the  same 
Henry  Berkley  and  Richard  further  pray  Leave  to  imparl  thereon 
here  until  from  the  Day  of  Easter  in  fifteen  Days ;  and  they  ha?^ 
^  ifc*  The  same  Day  is  given  to  the  aforesaid  Henry  fVilUon  here, 
Sfc.  And  now  here  at  this  Day  came  «s  well  the  sSoresaid  Henry 
Willum^  by  his  Attorney  aforesaid,  as  the  aforesaid  Henry  Berkley 
and  Richard,. hy  John  Comber^  their  Attorney.  And  the  same 
Henry  and  Kichard,  as  to  the  coming  with  Force  and  Arms  say, 
that  they  are  not  guilty  thereof,  and  of  this  they  put  themselves 
[  *  224  ]       tipon  *tbe  Country;  and  the  aforesaid  Henry  Willion  likewise.  And 

as  to  the  rest  of  the  Trespass  and  Ejectment  aforesaid,  above  sup- 
posed to  be  done,  the  same  Henry  joerkley  and  Richard  say,  mat 
the  aforesaid  Henry  Willion  his  Action  aforesaid  agidnst  them 
ought  not  to  have,  because  they  sayi  that  long  before  the  aforesaid 
Time  when  the  Trespass  and  Ejectment  aipresaid  is  supposed  to 
be  done,  one  William  Marquis  Berkley  was  seized  of  the  Manor 
of  Weston,  near  Baldock,  in  the  aforesaid  County  of  Hertford^ 
whereof  the  aforesaid  seven  Acres  of  Wood,  with  the  Appurte- 
nances, are,  and  at  the  aforesaid  IHme  when,  isc.  and  also  firom 
Time  whereof  the  Memory  of  Man  is  not  to  the  contrary,  were 
Parcel,  in  his  Demesne  as  of  Fee,  and  being  so  seized  thereof,  s 
certain  Fine  levied  in  the  Court  of  Lord  Henry  the  Sevenih,  late 
Kin^  of  England  here,  viz.  at  We^minster,  on  the  Octave  of  the 
Punfication  of  the  blessed  Mary,  in  the  fifth  Year  of  his  Reign, 
before  Thomas  Brian,  Ro^er  Townsend,  William  Davers,  ioA 
John  Favisor,  Justices,  and  other  faidiful  Subjects  of  the  said 
late  King  Henry  the  Setf^h,  then  there  present,  between  one 
William  Willomhby,  Esquire,  and  John  Skill,  Complainants,  and 
die  aforesaid  Marquess  Deforceant,  of  the  Manor  aforesaid,  with 
the  Appurtenances  whereof,  S^c.  by  the  Naine  of  the  Manor  of 
Weston,  near  Baldock,  with  the  Appurtenances,  in  the  County  of 
HertfoKd,  amongst  other  Tilings,  4rc.  whereof  a  Plea  of  Covenant 
wrais  summoned  between  them  in  the  same  Court  of  the  same  late 
King  Henry  the  Seventh,  viz,  that  the  aforesaid  Marquess  acknow- 
ledged the  Manor  aforesai^i,  with  the  Appurtenances,  amongst 
other  Things,  to  be  the  Right  of  the  said  Edward,  as  that  which 
the  said  Edward  and  JbAn  had  of  the  Gift  of  the  aforesaid  Mar* 
qiiess,  and  the  same  rejTeased  and  quit-claimed  from  himself  an(| 
his  Heirs  to  the  aforesaid  Edward  and  John  Skill,  and  to  the 
Heirs  of  the  same  Edward  for  ever.  And  further,  the  same  Mar- 
quess, by  the  same  Fine  granted  for  himself  and  his  Heirs,  that 
tfiey  would  warrant  to  the  aforesaid  E'dwardAwA  John,  and  to  the 
Heirs  of  the  same  Edward,  the  Manor  aforesaid,  with  the  Appur- 
tenances whereof,  6^c.  amongst  other  Things,  against  all  Men  for 
ever.  And  for  the  said  Acknowledgment,  Remise,  Quit-claiffl| 
Wamm^^y  Fine,  and  Agreement,  the  same  Edvcard  and  John,  bj 
the  same  JP'ine  gvaoted  to  the  aforesaid  Marquess  the  Manor  afor^- 

said| 
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said,  with  the  Apportenancesiwhereof^  Sfc.  amongst  other  Things, 
;ind  the  same  to  ham  rendered  in  the  same  Court^  to  have  and  to 
'hold  to  the  sqme  Marauess,  and  to  the  Heirs  of  his  Body  begotten, 
to  hold  of  the  chief  ix>rds  of  the  Fee  by  the  Services  which  to 
die  aforesaid  Manor  should  belong  for  ever.   And  if  it  should  hap- 
pen that  the  same  Marc|uess  should  die  without  Heir  of  his  Body^ 
begotten,  then  after  the  Death  of  the  said  lattf-  Marquess,   the 
Manor  aforesaid,  with  the  Appurtenances  whereof,  ^c.  amongst 
other  Things,  should  wholly  remain  to  die  aforesaid  late  King 
Henry  the  Seventh^  and  to  the  Heirs  Males  of  his  Body  lawfully 
begotten.    And  if  it  should  happen  that  the  same  late  King  should 
die  \iithout  Heirs  Maies  of  his  Body  begotten,  then  after  the  Death 
of  the  said  late  King  Henry  the  Seventh^  the  Manor  aforesaid, 
with   the  Appurtenances   whereof,  ^c.    amongst    other  Things, 
should  wholly  remain  to  the  right  Heirs  of  the  said  late  Marquess, 
to  bold  of  the  chief  Lords  of  the  Fee  by  the  Services  which  to 
the  aforesaid  Manor  belong  for  ever*.     By  reason  of  which  said  •Note  here  the 
Fine  the  aforesaid  Marquess  was  of  and  in  the  Manor  aforesaid,  Pin^  pleaded, 
with  the  Appurtenances,  whereof, ^c.  amongst  oChef  Things,  seized  ^I^ioa\f^wo«<" 
in  his  Demesne  as  of  Fee-Tail,  %nz.  to  him  and  to.  the  Heirs^of  his  paiet^  &c.    See 
Body  begotten,  Remainder  thereof  to  the  aforesaid  late  King  Henry  ^  ^on.  77. 
the  Seventh,  and  to  the  Heirs  Males  of  his  Body  begotten,  and 
for  Default  of  such  Issue,  Remainder  thereof  to  the  right  Heirs 
of  the  aforesaid  late  Marquess  for  ever.    And  the  aforesaid  Mar- 
quess of  the  Manor  aforesaid,  with  the  Apportenances  whereof, 
£^c.  amongst  other  Things,  being  seized  in  his  Demesne  as^  of  Fe^ 
Tail  in  Form  aforesaid,  the  same  late  Marquess  of  such  his  Estate 
therein,  before  the  aforesaid  Time  when,  ^c.  died  by  Protestation 
seized  without  Fleir  of  his  Body  begotten,  after  whose  Deatb  the 
same  late  King  Henry  die  Seventh,  into  the  Manor  aforesaid,  with 
the  Appurtenances  whereof,  S^c.  as  hi  his  Remainder  thereof,  be- 
fore the  same  Time  when,  S^c.  entered,  and  was  thereof  seized  in 
bis  Demesne  as  of  Fee-Tail,  viz.  to  him  and  to'  the  Heirs  Males  of 
his  Body  issuing.  Remainder  thereof,  for  Default  of  such  Issue, 
to  the  right  Heirs  of  the  aforesaid  late  Marquess,  by  virtue  of  the 
Fine  aforesaid.    And  being  so  seized  thereof,  of  such  his  Estate 
therein,  he  afterwards  died  seized,  after  whjOse  Death,  and  before 
the  aforesaid  Time  when,  ^c.  the  Manor  afoiesaid,  with  the  Appur- 
tenanoes  wherectf,  ^c.  amongst  other  Things  descended  to  the  late 
King  Henry  the  Eighth,  as  Son  and  Heir  Male  of  the^Body  of 
the  said  late  King  Henry  the  Seventh,  lawfully  begotten,  whereby 
tbe  same  late  King  Henry  ihe  Eighth,  into  the  Manor  aforesaid, 
wrilfa  the  Appurtenances,  whereof,  S)X>  amongst  other  lliings,  be* 
fore  the  same  Time  when,  ^c.  entered,  and  was  thereof  seized  in 
his  Demesne  as  of  Fee^Tail,  viz.  to  hin  and  to  the  Heirs  Males 
of  his  Body  issuing,  and  for  Default  of  such  Issue,  and  for  De- 
fault of  Heu-s  Males  of- the  Body  of  the  aforesaid  late  King  Henry 
the  Seventh,  lawfully  begotten,  Remainder  thereof  to  the  right  Heirs 
of  the  aforesaid  late  Marquess,  by  virtue  of  the  Fine  aforesaid. 
And  being  so  seized  thereof,  the  same  late  King  Henry  the  Eighth 
died  by  Protestation  thereof  seized,  after  whose  Death,  and  before 
the  aforesaid  lime  when,  S^c.  the  Manor  aforesaid,  with  the  Ap- 
purtenances whereof,   S^c.  amongst  other  Things,  desceiided  to 
Edward  the  Sixth,  Ute  King  of  England,  as  Son  and  Heir  Mate 
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of  the  Body  of  the  same  late  King  Henry  the  Eifthth^  kwfbliy 
begotten,  whereby  the  same  kte  King  Edward  the  &jriA,  into  the 
Manor  aforesaidi  with  the  Appurtenances  whereof,. 4rc*  amongst 
other  ThiogSy  before  the  aforesaid  Time  when,  ifc.  entered,  and 
was  thereof  seised  in  his  Demesne  as  of  Fee-Tail,  viz.  to  him 
and  to  the  Heifi  Males  of  his  Body  issuing*  and  for  Default  of 
such  Issue,   and  for  Default  of  Heirs  Males  of  the  Body  of 
the  aforesaid  late  King  Henry  the  Seventy  lawfully  begotten,  Re- 
mainder thereof  to  the  right  Heirs  of  the  aforesaid  bte  Marqness, 
according  to  the  Form  of  the  Fine  aforesaid.    And  afterwank, 
before  die  aforesaid  Time  when,  i^c.  the  same  late  King  £d- 
[  *  225  ]      wpard  *  of  such  his  Estate  in  the  Manor  aforesaid,  wilb  tbe  Ap- 
purtenances whereof,    Ssc.  amongst   other  Things,    died  seind 
without  Heir  Male  of  his  Body  issuing.    And  ^e  aforesaid  hie 
King  Henry  the  Seventhj  before  the  same  Time  friien,  ifc*  died 
without  Heir  Male  of  his  Body  lawfully  begotten.     By  leasoo 
whereof  t^e  Manor  aforesaid,  with  the  Appurtenances  whereof,  4fic. 
amongst  other  Things,  remained  and  came,  and  of  Right  ought  to 
remain  and  come,  by  Form  of  the  Fine  aforesaid,  to  the  aforesaid 
Henry  Berkley^  and  to  his  Heirs,  as  Cousin  and  next  Heir  of  tbe 
aforesaid  ffiV/uun,  late  Marquess  Berkley^  viz*  as  Son  and  Heir 
of  Thoma$,  late  Lord  Berkl^  Son  and  Heir  of  Thomas  Berkkff 
Knight,  late  Lord  Berkley f  Brother  and  Heir  of  Morice  Berkley, 
Knight,  Son  and  Heir  of  Morice  Berkley^  Knight,  Brother  and 
H^  of  the  aforesaid  ff iUiam,  late  Marquess  Berkley.     By  reason 
of  which  said  Premisses  the  san^e  Henry,  Lord  Berkky^  the  eleventh 
Day  of  August t  in  the  Jirst  Year  of  the  Reign  of  the  aforesaid 
lady  the  Qiia^n,  into  the  aforesaid  Manor,  with  the  Appurtenances 
whereof,  i^c*  entered  as  in  his  Remainder,  as  it  was  lawful  for  him 
to  do,  and  was  thereof  seized  in  his  Demesne  as  of  Fee,  until  the 
aforesaid  Henry  Cock  into  the  aforesaid  seven  Acres  of  Wood,  with 
the  Appurtenances,  before  the  aforesaid  Time  when,  i^c.  entered, 
and  the  same  to  the  said  Henry  WHlion  delivered  and  demised  for 
the  Term  aforesaid,  as  the  aforesaid  Henry  Willion  by  hb  Writ 
and  Declaration  aforesaid  above  supposes,  upon  the  Possession  of 
which  said  Henry  Willion  thereof,  the  aforesaid  Henry  Berldey, 
in  his  own  proper  Right,  and  the  aforesaid  Richard,  as  Servant 
of  the  said  Henty  Berkley,  and  by  his  Command^  the  aforesaid  Tine 
when,  S(c.  entered,  and  the  aforesaid  Henry  Willion  from  his  Farai 
aforesaid  ejected,  as  it  was  lawful  for  them  to  do,  and  this  they 
are  ready  to  verify ;  wherefore  they  pray  Judgment  if  the  aforesaid 
Henry  Willion  his  Action  aforesaid  against  them  ought  to  have,  ^. 
Repltcatiaa.  And  tbe  aforesaid  Henry  Willion  says,  that  by  any  Thing  before 

alledged  he  ought  not  to  be  precluded  from  having  his  Action  afore- 
said, because  he  says  that  well  and  true  it  is  that  the  aforesaid 
William,  Marquess  Berkley,  was  seized  of  the  aforesaid  Manor  of 
Weston,  near  Baldock,  with  the  Appurtenances  whereof,  i^t* 
amongst  other  Things,  in  his  Demesne  as  of  Fee,  and  he  being  so 
seized  thereof,  the  aforesaid  Fine  levied  in  the  aforesaid  Court  of 
the  late  King  Henry  the  Seventh  here,  viz.  at  Westminster,  on  the 
Octave  of  the  Purification  of  the  blessed  Mary,  in  the  Jifth  Yesr 
of  his  Reign,  before  the  aforesaid  Thomas  Brian,  Rk^^  Towns* 
en  ,  William  Davers,  and  John  Vavisor,  then  Justices,  and  other 
£iithfttl  Subjects  of  the  said  late  King  Henry  the  Setenth  then 
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Ui^re  present,  between  the  aforesaid  Edward  fVilloushby,  Esquire^       '^ 
and  Ji^htt  Skilt^  ComplainanUy  and   the  aforesaid  Marquess  De 
forceanty  of  the  aforesaid  Manor,  with  the  Appurtenances  whereof, 
Sfc.  bj  the  Naoie  of  the  Manor  of  fVcston,  near  Baldock,  with  the 
Appurtenances,  in  the  Countj  of  Hertford,  amongst  other  Things, 
ifc.  whereof  a  Pita  of  Covenant  was  summoned  between  them  in 
the  same  Court  of  the  said  late  King  Henry  the  SevetUhy  m.  that 
the  aforesaid  Marquess  acknowledged  the  Manor  aforesaid,  with 
the  Appurtenances  whereof,  S^c.  amongst  other  Thitm,  to  be  the 
Right  of  the  said  Sdtvard,  as  that  which  the  said  Edward  and 
John  bad  of  the  Gift  of  the  aforesaid  Marquess^  and  the  same  re- 
leased and  quit  claimed  from  himself  and  his  Heirs  to  the  aforesaid 
Edward.tmd  John  Skill,  and  to  the  Heirs  of  the  said  Edward  for 
ever.    And  further,  that  the  same  Marquesa,  by  the  same  Fine 
granted  for  himself  and  his  Heirs,  that  they  would  warrant  to 
the  aforesaid  Edward  and  Johfi,  and  to  the  Heirs  of  the   same 
Edward,  the  Manor  aforesaid,  with  the  Appurtenances  whereof, 
Sfc.  amongst  other  Things,  against  all  M^n  for  ever.     And  for  the 
same  Acknowledgment,  Remise,  Quit-claim,  Warran^,  Fine,  and 
Agreement,  the  same  Edward  and  JoAn,  by  the  same  Fine,  granted 
to  the  aforesaid  Marquess  the  aforesaid  Manor,  with  the  Appurte- 
nances whereof,  Sfc,  amongst  i^ther  'lli^gs,  and  the  same  rendered 
to  him  in  the  same  Court  of  the  atbresaid  late  King  Henry  the 
Seventh,  to  have  and  to  hold  to  the  same  Marquess,  and  to  the 
Heirs  of  his  Body  lawfully  begotten,  to  hold  of  the  chief  Lords 
of  the  Fee  by  the  Services  which  to  the  said  Manor  belong  for 
ever :  And  if  it  sliould  happen  that  the  same  Marquess  should  die 
witliout  Heir  of  his  Body  begotten,  then,  after  the  Death  of  the 
said  late  Marquess,  the  Manor  aforesaid,  with  the  Appurtenances 
whereof,  ^c.  amongst  other  Things,  should  wholly  remain  to  the 
aforesaid  late  King  Henry  the  Seventh,  aiid  to  the  Heirs  Males  of 
his  Body  lawfully  b^otten ;    and  if  it  should  happen  that  the 
same  late  King  Henry  the  Seventh  should  die  without  Heir  Male 
of  his  Body  begotten,  then,  after  the  Death  of  the  same  late 
Kii^  Henry  tlie  Sevetith,  the  Manor  aforesaid,  with  the  Appur- 
tenances whereof,  8fc.  amongst  other  Things,  should  wholly  re 
main  to  the  right  Heirs  of  the  said  late  Marquess,  to  hold  of  the 
chief  Lords  of  the  Fee   by  tlie  Services  which  to  the  aforesaid 
Manor  belong  for  ever,  as  by  the  same  Fine  appears.     And  that 
by  reason  of  the  Fine  aforesaid,   the  aforesaid  Marquess  was  of 
the  Manor  aforesaid,  with  tlie  Appurtenances  whereof,  ^c.  amongst 
Other  Things,   seixed  in  his  Demesne  as  of  Fee-tail,  the  Re- 
mainder thereof  to  die  aforesaid  late  King  Henry  the  Seventh,  and 
to  the  Heirs  Male  of  his  Body  lawfully  begotten,  in  Form  afore? 
said  belonging,  as  the  aforesaid  Henry  Berkley  and  Richard  have 
abovie  alledged.     And  the  same  Marquees  being  so  seized  thereof 
before  the  aforesaid  Time  of  the  Trespass  and  Ejectment  afore- 
said done,  of  such  his  £state  therein  afterwards  died  seized  withr 
out  Heir  of  his  Body  begotten,  after  whose  Death,  and  before 
the  aforesaid  Tiase  of  the  Trespass  and  Ejectment  aforesaid  done, 
the  aforesaid  late  King  Henry  the  Seventh,  then  having  Issue  of 
his  Body  lawfully  begotten,  viz.  one  Arthur,  late  Prince  of  Wales, 
into  the  Manor  aforesaid,  with  die  Appmrtenances  whereof,  4rc« 
amongst  other  Things,  as  in  hit  Remainder  aforesaid,  entered,  and 
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VM  iheieof  seized  in  his  Demesne  a»  of  Fee,  bj  reason  of  die 
Fine  aforesaid,  bj  Foroi,  Ac-  And  afterwards  ibe  aforesaid 
Prince  Arikmr  clied  without  Heir  Male  of  his  Body  iawMly  be- 
gotten. And  the  same  late  King  Henry  the  Sevepiik  being  so 
seized,  in  Manner  and  Form  al'oresaid,  of  the  Manor  aforesaid, 
with  the  Appurtenances  whereof,  Sfc.  the  same  kite  King  of  such 
Estate  in  the  same  Manor,  with  the  Appurtenances  n^bereof,  ire, 
[  *S26  ]  amongst  other  Thii^,  afterwards  died  seiaed,  *  after  whose  Death 
the  Manor  aforesaid,  with  the  Appurtenances  whereof,  4r€.  de- 
acended  to  the  aforesaid  Lord  litmiy  the  Eighth,  hte  King  of 
Etiglandy  as  Son  and  Heir  of  the  aforesaid  late  King  Henry  the 
Seventh^  whereby  the  same  late  King  Henry  the  Eighth^  before 
die  aforesaid  Time  of  the  Trespass  and  £jectmeBt  aforesaid  done, 
into  the  aforesaid  Manor,  with  the  Appurtenances  whereof,  A^r. 
cnterM,  and  was  thereof  seized  in  his  Demesne  as  of  Fee,  by 
reason  of  the  Fine  aforesaid.  And  the  same  late  King  Henry  Ae 
tiigAtk,  being  so  sei»d  thereof,  took  to  Wife  one  Lady  Cainerine 
Latimer.  And  afterwards,  and  before  the  aforesaid  Time  of  the 
Trespass  and  Ejectment  aforesaid  done,  by  a  certain  Act  made  in  a 
Parliament  of  tibe  aforesaid  late  King  Henry  the  Eighth^  begMn  at 
Westminster^  tbb  fourteenth  Day  of  January ,  in  the  tmrtif-fifih  Year 
of  the  Re^  of  the  same  late  King  Henru  the  Eighth,  and  there 
lield  and  continued  until  the  twenty-ninth  Day  of  March,  in  the 
aaid  thirty^Jiflh  Year,  amongst  other  Things  it  was  ordniiwd  and 
enacted,  tint  all  Demises,  Releases,  Gifts,  Grants,  Obligations, 
Recognizances,  Patents,  Fees,  Acquittapces,  and  other  'tilings 
Irom  thenceforth  to  be  made  by  the  aaid  Lady  Catherine,  or  to 
the  same  Lady  Catherine,  by  or  to  the  aaid  late  King  Hemry  die 
laduh,  or  by  or  to  any  other  Person  or  Persons,  should-  stand 
and  be  of  the  same  Force  and  Fffect  in  Law,  as  they  should  if 
they  were  made  by,  to,  or  between  any  other  Subjects  of  the  said 
late  King  Hettry  the  Eighth,  w  ithout  any  Interest,  Profit,  or  Be- 
nefit to  come  or  accrue  by  any  Means  to  the  said  late  King  Henry 
the  Eighth,  his  Heirs,  Executors,  or  Successors,  of,  for,  or  in 
any  of  the  Premisses,  or  by  reason  or  Occasion  of  the  same,  or 
of  any  Part  thereof,  or  otherwise,  as  in  the  same  Act,  amongst 
other  Things,  is  more  fully  contained.  And  tliat  afterwards,  and 
before  the  aforesaid  Time  of  the  Trespass  and  Ejectment  afore- 
aaid  done,  the  aforesaid  late  King  Henry  the  Eighth,  by  his  Let- 
ters*patent,  sealed  under  his  Great  Seal  of  England,  bearing  Date 
the  «5th  Day  of  February,  in  the  Soth  Year  of  his  Reign,  gave 
and  granted  the  aforesaid  Manor  of  Weston,  with  the  Appurte- 
nances, (whereof  the  aforesaid  seven  Acres  of  Wood,  with  the  Ap- 
purtenances, are,  and  fix)m  Time  whereof  the  Memory  of  Man 
IS  not  to  the  contrary  were  Parcel)  to  the  aforesaid  Lady  Catherine, 
then  his  Wife,  and  Queen  of  England,  to  have  and  to  hold  to  her 
for  Term  of  Life  of  her  tlie  said  Lady  Catheiine.  By  reason  of 
which  said  Gift,  Grant,  and  Act  of  Parliament,  the  same  Lady 
Queen  Catherine  was  of  the  aforesaid  Manor,  with  the  Appur- 
tenances whereof,  ^c.  seized  in  her  Demesne  as  of  Freehold,  the 
Reversion  thereof  belonging  to  the  aforesaid  late  King  Henry  die 
Eighth,  and  to  his  Heirs.  And  the  same  Lady  Catherine  being 
ao  seized  thereof,  the  Reversion  thereof/  in  Form  aforesaid,  be- 
longing 
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longing  to  the  aforesaid  late  King  Henry  the  Eighth^  and  to  his 
Heirs,  the  aforesaid  late  King  Henri/  the  Eighth^  before  the  afore- 
said Time  of  the  Trespass  and  Ejectment  aforesaid  done,  at  fVesi^ 
minster,  in  the  Countyof  Middlesex,  died^  after  whose  Deaths  and. 
before  the  aforesaid  Time  when^  S^c.  the  same  Reversion  of  the 
aforesaid  Manor,  with  the  Appurtenances  whereof^  S^c.  descended 
to  Lord  Edward  the  Sixth,  late  King  of  England,  as  Son  and 
Heir  of  the  aforesaid  late  King  Henry  the  Eighth,  whereby  the 
same  late  King  Edward  the  Sixth  was  of  the  Reversion  aforesaid 
seized  as  of  Fee,  and  the  same  late  KmgEdward  the  Sixth,  being 
so  seized  thereof^  before  the  aforesaid  Time  of  the  Trespass  and  ^ 

Ejectment  aforesaid  done,  die  same  late  King,  by  his  Let(ers-pa« 
tent  sealed  under  his  Great  Seal  of  England,  bearing  Date  at 
Westminster,  the  tenth  Day  of  Jufy,  in  the  ^rst  Year  of  the  Reign 
of  the  said  late  King  Edward  the  Sixth,  (which  the  same  Henry 
Willion  here  produces  in  Court)  gave  and  granted  the  aforesa^ 
Reversion  of  the  said  Manor  of  Weston,  with  the  Appurtenances 
whereof,  i^c.  to  one  William  Herbert,  Knight,  now  Earl  of  Pewi* 
broke,  to  have  and  to  hold  to  the  same  Earl  and  to  his  Heirs  for 
ever.  By  virtue  of  which  said  Grant  the  same  Earl  was  of  the  same 
Reversion  seized  as  of  Fee  and  Right ;  and  being  so  seized  there* 
of,  and  the  aforesaid  Lady  Queen  Catherine  being,  in  Form  afore* 
said,  seized  of  die  same  Manor,  .with  the  Appurtenances  whereof^ 
4rc.  the  same  Lp.dy  Catherine,  late  Queen,  afterwards  at  Sudely^  in 
the  County  of  Gloucester,  died,  after  whose  Death,  and  t>efora 
the  aforesaid  Time  of  tlie  Trespass  and  Ejectment  aforesaid  done^ 
the  aforesaid  Earl  into  the  aforesaid  Manor,  with  the  Appurt^ 
nances  whereof,  8fc,  entered,  and  was  thereof  seized  in  his  Dep> 
mesne  as  of  Fee.  And  the  same  Earl,  being  so  seized  thereof, 
before  the  aforesaid  Time  of  the  Trespass  and  Ejectment  afore* 
said  done,  of  the  same  Manor,  with  die  Appurtenances'whereof, 
Sfc.  enfeoffed  the  aforesaid  Henry  Cock  to  have  and  to  hold  to  him 
and  to  his  Heirs  for  ever.  By  virtue  of  which  FeoflFment  the  sam^ 
Henry  Cock  into  the  aforesaid  Manor,  with  the  Appurtenances 
whereof,  S^c.  before  the  aforesaid  Time  of  the  Trespass  and  Eject- 
ment aforesaid  done,  entered,  and  was  thereof  seized  in  his  De- 
mesne as  of  Fee,  And  the  same  Henry  Cock,  being  so  seized 
thereof,  before  the  aforesaid  Time  of  the  Trespass  and  Ejectment 
aforesaid  done,  m.  the  aforesaid  ^ifA  Day  of  Afotr,  in  ^le  fourth 
and  /ifth  Years  of  the  Reign  of  the  said  Lord  Fhilip  and  Lady 
Mary,  late  King  and  Queen  of  England,  at  Hoddesdon  aforesaid, 
in  the  aforesaid  County  of  Hertford,  demised  the  aforesaid  seven 
Acres  of  Wood,  with  the  Appurtenances,  to  the  same  Henry  Wil^ 
lion,  to  have  and  to  hold  to  the  same  Henry  Willion  from  tlie  said 
Jifth  Thiy  of  May,  in  the  fourth  and  fifih  Years  abovesaid,  unto 
the  End  and  Term  of  seven  Years  thence  next  following,  and 
ftilly  to  be  compleat.  By  virtue  of  which  Demise  the  same  Henry 
Willion  into  the  aforesaid  seven  Acres  of  Wood,  with  the  Appur- 
tenances, before  the  aforesaid  Time  of  the  Trespass  and  Eject«> 
ment  aforesaid  done,  entered,  and  was  thereof  possessed  until  the 
aforesaid  Henry,  Lord  Berkley,  and  Richard,  the  aforesaid  sixth 
Day  of  May,  ui  the  fourth  and  Jifth  Years  abovesaid,  with  Force 
and  Arms,  viz.  Swords,  Staves,  and  Knives,  into  the  aforesaid 
seven  Acres  of  Wood^  with  the  Appurtenances^  entered^  and  the 

said 
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said  Henry  Willionf  from  his  Farm  aforesaid  thereof  ejected^ 
against  the  Peace  of  the  aforesaud  late  King  and  Queen  Philip  and 
Man/f  as  he  above  complains  against  them ;  and  this  he  is  readj 
to  verify,  wherefore  for  that  the  aforesaid  Henry  Berkley  and 
Richard  the  Trespass  and  lijectment  aforesaid  above  confess,  the 
same  Henry  WUlion  prays  Judgment,  and  his  Damages  by  Occa- 
sion of  the  said  Tresjpass  and  Ejectment  to  be  adjudged  to  him,  At. 

*  And  the  aforesaid  Henry  Lord  Berkley  and  Richard  say,  that 
the  aforesaid  Plea  of  the  aforesaid  Henry  IfUlion,  in  Manner  and 
Form  above  in  replying  pleaded,  and  the  Matter  in  the  same  Plea 
contamed,  are  insufficient  in  law  to  maintain  the  aforesaid  Henry 
Willion  to  have  bis  Action  aforesaid  against  the  same  Henry  Berkly 
and  Richard^  and  that  they  have  no  Necessity,  uor  are  by  the  Law  of 
the  Land  bound  toansvrerthe  said  Replication  in  Manner  and  Form 
aforesaid  pieced.  And  this  they  are  ready  to  verify,  wherefore  for 
Want  of  a  sufficient  Ueplication  in  this  Behalf  die  same  Hemy 
Lord  Berkley  waA  Richard,  pray  Judgment,  and  that  the  aforesaid 
Henry  Willton  may  be  precluded  from  having  his  Action  aforesaid 
against  them,  4r^. 

And  the  aforesaid  Henry  Willion,  for  diat  he  has  above  allec^ed 
sufficient  Matter  against  the  said  Henry  Lord  Berkley  and 
Richard,  in  Maintenance  of  the  Action  of  him  the  aforesaid 
Henry  fVUlion  asrainst  them,  which  said  Matter  the  aforesaid  Henrt/ 
Berkley  and  Richard  do  not  deny,  nor  thereunto  in  anywise  answer, 
but  the  said  Averment  wholly  refiise  to  admit,  prays  Jfudgment  and 
bis  Damages  by  Occasion  of  the  Trespass  and  Ej^iment  afore- 
said to  be  aiKudged  to  him,  8fc.  And  because  the  Justices  here 
will  advise  of  and  upon  the  Premisses  before  they  give  Judgment 
"diereon,  Day  is  given  to  the  Parties  aforesaid  here  on  the  Morrow 
of  the  Holy  Trinity,  to  hear  their  Judgment  thereon^  because  the 
Justices  here  hereof  not  yet,  ^c. 


The  CASE. 

The  Ring  is 
bound  by  the 
SUtate  de  domt 

well  as  a  com- 
mon Person. 
And  therefore  if 
a  Remainder  in 
tail  is  limited  to 
the  King,  and 
for  Default  of 


The  Case  was  recited  in  this  Manner.  Tt  appears  by  the  Re- 
cord that  Henry  fVillion  has  sued  a  Writ  of  Ejectione  Jimud  against 
Henry  Lord  Berkley  and  Richard  Knight,  for  ejecting  him  out  of 
seven  Acres  of  Wood,  witli  the  Appurtenances  in  Weston.  And  be 
has  declared  that  Henry  Cock,  Esquire,  was  seized  of  the  same 
seven  Acres  in  his  Demesne  as  of  Fee ;  and  being  so  seized,  the 
5th  Day  of  May,  in  the  fourth  and  tifili  Years  of  the  Reign  of 
King  Philip  and  Queen  Mary,  at  Hoddesdon,  in  the  County  of 
Hertford,  ne  demised  the  same  to  the  Plaintiff  for  the  Term  of 
Issue  to  the  right  seven  Years   thence   next  ensuing ;  and  that  He  the  said  Henry 

h  a  "^ute  un  ^''^'^'^  ^^^f  ^y  v'^^"^  ^^  ^^^  ^^^  Demise,  possessed  of  the  said 
in  the  King,  and  seven  Acres  with  the  Appurtenances,  and  them  occupied  until  the 
he  shall  not  be  at  Defendants,  the  6th  Day  of  May,  in  the  Years  aforesaid  entered  into 
U*M  a%ee-!rm*lc  *^  '^'^  *^^^"  Acres,  and  ejectecl  the  Plaintiff  out  of  his  Farm  afore- 
conditional!  u^  said  to  his  Damage  of  ^10.  And  the  Defendants  plead  in  Bar, 
before  the  sta-  that  long  before  the  Time  of  the  Ejectment  supposed,  one  William 
•ou^lrep'*"**  Maruuess  Berkley  was  seized  of  the  Manor  of  Weston,  near 
to  alien  after^**^   Baldock,  in  the  County  of  Hertford,  (whereof  the  seven  Acres  of 

Itsue  had,  but  Wood  are,  and  then,  and  at  all  Times  before  were.  Parcel)  in  bis 
wpon  Failuie  of 

lisue  he  in  Remainder  in  Fee  may  well  enter.  S.  C.  S.  P.  cited  Dy.  344.  pi.  56.  1  Co,  44.  b. 
48.  a.  49.  b.  50.  a.  6  Co.  14.  b*  7  Co.  iU  a.  52.  a.  1 1  Co«  72.  a.  1  Rol.  R.  lo'J.  l  Finch  59.  2  Finch 
tH.  4  Bac  Abr.  198. 

Demesne 
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Demesne  as  of  Fee.  Aud  he  being  so  seized,  a  Fine  levied  i|i  the 
Court  of  King  Henry  7,  here  at  Westminstety  on  the  Octave  of  the 
Purification  of  our  Lady,  in^  the  fifth  Year  of  his  Heign,  before 
Thomas  Brian^  Roger  Townsend^  WilHam  DnverSy  and  John  Vavi- 
soTy  Justices,  between  Edward  Ifil/oughbi/,  and  John  SkiU,  Com- 
plainants, and  the  said  Marquess,  Deforceant,  of  the  said  Manor^ 
with  the  Appurtenances  whereof,  ^r.  viz.  the  said  Marquess  ac* 
knowledged  the  said  Manor  amongst  other  I'hings  to  be  the  Hight 
of  the  said  Edward,  as  that  which  the  said  Edward  and  Johti  had 
of  the  Gift  of  the  said  Marquess,  and  the  same  released  to  them  and 
to  the  Heirs  of  the  said  Edward  for  ever,  with  Warranty  against  all 
Men.  And  the  said  Edward  and  John  by  the  same  tine  granted 
and  rendered  to  the  said  Marquess  the  said  Manor  whereof,  4rr. 
amongst  other  lliings,  to  have  and  to  hold  to  the  said  Marquess, 
and  to  the  Heirs  of  his  Body  be.s:otten ;  and  if  he  should  die  with- 
out Heir  of  his  Body  begotten,  that  then  the  said  Manor  whereof, 
^r.  should  remain  to  the  said  King  Henry  7-  and  to  tlie  Heirs 
Males  of  his  Body  lawfully  begotten ;  and  if  the  said  King  should 
die  without  Heir  Male  of  his  Body  b^otten,  that  then  the  said 
Manor  whereof,  ^r.  should  remain  to  the  ri^t  Heirs  of  the  said 
Marquess.  By  reason  of  which  Fine  the  said  Marquess  was  of 
the  said  Manor  whereof,  ^c.  seized  in  his  Demesne  as  of  Fee-tail, 
the  Remainder  thereof  to  the  said  King  Henry  7.  and  to  the  Heirs 
Males  of  his  Body  begotten,  and  for  Default  of  such  Issue,  the 
Remainder  to  the  right  Heirs  of  the  said  Marquess  for  ever.  And 
the  said  Marquess  being  seized  of  such  Estate,  thereof  died  by 
Protestation  seized,  without  Heir  of  his  Body  begotten;  after 
whose  Death  the  said  King  Henry  7.  entered  into  the  said  Manor 
whereof,  i^c.  as  in  his  Remainder  thereof,  and  was  thereof  seized  in 
his  Demesne  as  of  Fee-tail,  viz.  to  him  and  to  the  Heirs  Males  of 
his  Body  begotten,  the  Remainder  thereof,  for  Default  of  such 
Issue,  to  the  right  Heirs  of  the  said  Marquess,  by  virtue  of  the 
said  Fine.  And  he  being  so  seized  of  such  Estate,  died  thereof 
seized,  after  whose  Dqath  the  said  Manor  whereof,  S^c.  descended 
to  the  late  King  Henry  8.  as  ^on  and  Heir  Male  of  the  Body  of 
the  said  King  Henry  7.  begotten,  whereby  the. same  King  Henry  8. 
into  the  said  Manor  whereof,  Sfc.  entered,  and  was  thereof  seized 
hi  his  Demesne  as  of  Fee*tail,  viz.  to  him  and  to  the  Heirs  Males 
of  his  Body  begotten,  and  fur  Default  of  such  Issue,  tlie  Re- 
mainder to  the  right  Heirs  of  the  said  Marquess,  by  Force  of 
the  said  Fine.  And  the  same  King  Henry  8.  being  so  seized 
thereof,  died  by  Protestation  thereof  seized,  after  whose  Death  the 
said  Manor  whereof,  S^c.  descended  to  the  late  King  Edward  6.  as 
Son  and  Heir  Male  of  the  Body  of  the  said  King  Henry  8.  be* 
gotten,  whereby  the  same  King  Edward  6.  into  the  said  Manor 
whereof,  Sfc.  entered,  and  was  thereof  seized  in  bis  Demesne  as  of 
Fee-tail,  the  Remainder  as  before.  And  afterwards  the  said  King 
Edward  of  such  Estate  of  and  in  the  said  Manor  whereof,  &c« 
being  seized,  died  without  Heir  Male  of  his  Body  issuing.  And 
the  said  King  Henry  7.  before  the  said  Time  when,  Jrc.  died  with- 
out Heir  Male  of  his  Body  begotten,  whereby  the  said  Manor 
whereof,  S^c.  remained  and  came,  by  Force  of  the  said  Fine,  to  tlie 
aforesaid  Henry  Berkltyf  aud  to  his  Heirs,  as  Cousia  and  next 

Heir 
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Heir  of  the  said  William  Marquess  Berkl^,  that  is  to  saj,  n  Soa 
and  fleir  of  Thomas  late  Lord  Berkley^  ^n  and  Heir  of  Thorns 
Berkley f  Knight,  late  Lord  Berkley^  Brotlier  and  Heir  of  Moriee 
Berkley^  Knight,  Son  and  Heir  of  Moriee  Berkley,  Brother  and 
Heir  of  the  said  JVilliam  late  Marquess  Berkley.  By  reasoo  of 
which  Premisses  the  same  Henry  Lord  Berkley y  the  11  th  Daj  of 
August,  in  the  first  Year  of  the  Ueign  of  the  Queen  aforesaid,  into 
the  said  Manor  whereof,  ii;c,  entered  as  in  his  Kemainder,  as  it  was 
lawful  for  him  to  do,  and  thereof  was  seized  in  his  Demesne  as  of 
[  *  228  ]  *  Fee,  until  the  said  Henry  Cock,  into  the  said  seven  Acres  of  Woo4 
before  the  Time  when,  ^t.  entered,  and  the  same  demised  to  the 
said  PlaintiiF  for  the  said  Term,  as  the  said  Plaintiff  has  declared ; 
upon  whose.  Possession  the  said  Henry  Lord  Berkley  in  bis  own 
Right,  and  the  said  Richard  as  his  Servant,  and  by  his  Command, 
the  said  Time  ^hen,  S^c,  entered,  and  the  said  Plaintiff  out  of  his 
said  Farm  ejected  ;  and  so  they  demanded  Judgment  ^i  4ctio.  And 
the  Plaintiff,  by  his  Replication,  confessing  that  the  said  Marquess 
Uras  seized  of  the  said  Manor  of  Weston,  whereof,  S^x,  in  his  Der 
mesne  as  of  Fee,  and  that  he  levied  the  Fine  in  Manner  and  Form 
aforesaid,  and  that  the  said  Marquess  died  without  Heir  of  his 
Body,  says  further,  that  after  th^  Death  of  the  said  Marquess, 
the  said  King  Henry  7*  then  having  Issue  of  his  Body  begotten  one 
Arthur,  late  Prince  of  Wales,  into  the  said  Manor  whereof,  l^c, 
entered  as  in  his  Remainder,  and  was  thereof  seized  io  his  J>e- 
mesne  as  of  Fee,  by  reason  of  the  said  Fine,  and  afterwards  tht 
said  Prince  Arthur  died  with9ut  Heir  Male  of  his  Body :  And  the 
said  King  Henry  7.  being  seized  of  the  Manor  whereof,  S^c.  m 
Manner  and  Form  aforesaid,  thereof  died  seized,  whereby  the  same 
descended  to  King  J/eitry  8.  who  entered,  and  was  thereof  seized 
in  his  Demesne  as  of  Fee,  by  reason  of  the  said  Fine.  Aad  the 
said  King  being  so  seized,  took  to  Wife  Lady  Catharime  Latimer. 
And  afterwards  by  an  Act  made  in  the  Parliament  of  the  said 
King  Henry  8.  begun  at  Westminster,  the  14th  Day  of  January, 
in  the  thirty-fifth  Year  of  the  Reign  of  the  same  King,  and  there 
held  and  continued  mUo  the  29th  Day  of  March,  in  the  said  thirty- 
fifth  Year,  amongst  other  Things  it  was  enacted,  that  all  Demises, 
Releases,  Gifts,  Grants,  Obligations,  Recognizances,  Patents, 
Fees,  Acquittances,  and  otiier  Things,  from  thenceforth  to  be 
made  by  the  said  Lady  Catherine,  or  to  the  said  Lady  Catherine,  by 
or  to  the  said  King  Henry  8.  or  by,  to,  or  between  any  odier  Persoa 
or  Persons,  shall  stand  and  be  of  the  same  Force  and  Effect  in  Law, 
as  they  should  be  if  they  were  made  by,  to,  or  between  any  other 
Subjects  of  the  said  King  Henry  8.  without  any  Interest,  Profit, 
or  Benefit  to  come  or  accrue  by  any  Means  to  the  said  late  King 
Henry  8.  his  Heirs,  Executors,  or  Successors,  of,  for,  or  in  any  of 
the  Premisses,  or  by  reason  or  Occasion  of  them,  or  any  Part 
of  them,  or  otherwise,  as  in  the  same  Act  is  more  fully  contained. 
And  that  afterwards  the  said  King  Henry  8.  by  his  Letters-patent, 
under  his  Great  Seal  of  Errand,  bearmg  Date  the  25th  Day  of 
February,  in  the  thirty-fifth  Year  of  his  Keign,  gave  and  granted 
the  said  Manor  oi  Weston,  with  the  Appurtenances  whereof,  i^c.  to 
the  said  Lady  Caf  Aertne^  theu  his  Wife^  and  Queen  of  England,  to 

have 
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have  and  to  hold  to  her  for  Terra  of  her  Life.  By  reason  of 
which  Gift^  Grant,  and  Act,  the  said  Queen  was  seized  of  the 
said  Manor  whereof,  ^*c.  in  her  Demesne  as  of  Freehold^  the 
Reversion  thereof  belonging  to  the  said  King  Henrtf  8.  and  to  his 
Heirs.  And  she  being  so,  seized,  the  Reversion  ut  mpra,  the 
said  King  Henry  8.  died,  and  the  Reversion  descended  to  King 
Edward  6.  whercbv  he  was  seized  thereof  as  of  Fee.  And 
he  being  so  seized,  by  his  Letters- patent,  bearing  Date  at  JVest* 
miitsier,  the  10th  Day  pf  J///y,  in  the  first  Year  of  his  Reign, 
here  shewn  forth,  granted  the  said  Reversion  of  the  said  Manor, 
whereof,  S^c.  to  Sir  William  Herbert^  Knight,  now  Earl  ofPew- 
brokCy  to  have  and  to  hold  to  the  said  Earl,  and  to  his  Heirs.  By 
virtue  whereof  the  said  Earl  was  seized  of  the  same  Reversion  as. 
of  Fee  aud  Right,  and  afterwards  the  Queen  died,  and  tlie  Earl 
entered  into  the  said  Manor,  whereoi^  6)C.  and  thereof  enfeoffed 
the  said  Henry  Cock  and  his  lleirs ;  by  virtue  whereof  he  entered 
and  was  seized  in  his  Demesne  as  of  Fee.  And  being  so  seized, 
he  made  the  Demise  ut  supra^  by  Force  whereof  the  said  Henry 
Willion  entered,  and  was  possessed  until  the  Defendants  ejected, 
him  nt  supra.  And  upon  this  the  Defendants  have  demurred  in 
liaw. 

And  this  Demurrer  was  argued  in  the  said  Terms  of  St.  HilJary  HiU.  S^  Emiiep^ 
and  Easter  by  all  the  Serjeants,  viz,  by  Harper^  Soutkcote,  fValw,  Ternu.  3  EUz. 
and  Chomley,   on   the  Part  of  the  Defendants,  and  by  Pultrely 
Sendloe,  and  Carusy  on  the  Part  of  the  Plaintiff ;  and  divers  Ex-  e  j.    t* 
ceptions  were  taken  by  the  Serjeants  and  Judges  also,  some  to  th«  by  the  Defend-** 
Writ,  and  others  to  the  Pleading.     *  One  I'-xception  taken  by  the  *",**•  i 
Serjeants  of  Counsel  for  the  Defendants  was,  for  that  tliis  Clause,  **^^^n^<*  ^99 
viz.  the  Goods  and  Chaltles  of  the  same  Henry  Willion  found  in  the  rpnti!****'"^    *" 


of  the  same  Henry  Willion ybuwrf  in  the  ception  taken  by 


to  pursue  the  Form  aiKi  Order  of  the  Register ,  and  we  cannot  7,  says  tiiat  the 
now  make  a  new  Form,  or  a  new  Register^  and  in  Writs  it  is  suf-  Jf "^  "Rood ei^ 
ficient  to  say  that  the  Register  is  so,  and  in  each  of  the  Writs  in  witbant  the*^ 
the  Register  there  is  the  Clause,  the  Goods  and  Chatties,  &c.  took  Clause  (Goods 
and  carried  away,  and  this  is  omitted  in  none  of  the  Writs  in  the  a  *d^*F*^**h - 
Register,  ergo  it  is  the  common  Course  and  usual  Form  of  Writs,  nays,  thanbU 
and  all  Writs  ought  to  be  so ;  and  though  in  rei  veritate  the  J>e-  Ciau»e  shall  be 
fendant  did  not  take  any  Goods  and  Chatties,   for  perliaps  the  ''j,\"\V**^IK"' 
Plaintiff  had  none  there,  nevertheless  he  ought  to  have  these  Words  inenUs  s«|>poH^I| 
in  the  Writ,  and  make  a  special  Declaration,  omitting  the  Goods  ^^  a  Manor,  be- 
and  Chatties;  as  in  many  Cases  a  Man  shall  have  a  general  Writ,  f*'""*'  the  Law 
and  make  a  special  Declaration  according  to  tlie  Truth  of  his  Case.  utorkcVwifli  '^ 
And  although  there  is  a  Kule  in  the  ^Register,  thut  in  a  WVit  of  ChattU  smother- 
Ejectionefirma  there  cannot  be  (Goods  and  Chatties }f  because  for  ^^J^  of  other 
Goods  a  Man  shall  have  an  Exigent,  and  in  the  Writ  of  Jujectione  b  KegUt.  227.  b. 
firmiB  Distress  infinite,  yet,  he  said,  this  Reason  is  not  ^sufhcicnt  to  c  ciib  Law  of 
overthrow  the  Exception  taken  for  the  Omission  of  the  Word^j,  be-  Ejectm.  7. 
cause  in  this  Writ  there  is  ^  vi  et  armis,  and  in  all  Writs  which  have.  <i  9  Co.  73.  a. 

1  Finch  SI8 
1  Keb.  164.  pt.  116,  Gilb.  Law  of  Ejectm.  47,  says,  if  these  Words  are  omittpd  ia  the  Writ,  it  h 
aa  Error  incorable,  because  there  must  appear  such  a  Trespass  in  the  Writ  as  will  gi?e  the  Kiiiir 
A  Fine,  which  cannot  be  without  these  Words  are  inserted.  ^ 

Words 
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«M.  35  H.  6. 6.  those  Words  *  Process  of  Outlawry  lies  by  the  Common  Law.  ^Ani 
^^'^Maik.  p.  ]^.  JB,  says,  that  Process  of  Outlawry  lies  in  this  Writ,  whidi 
Utt.  i^/b.  *  ^^^  he  by  the  Common  Law,  for  it  is  given  bv  no  Statute: 
s  Rol.  Abr.'sos.  So  that  the  said  Rule  in  the  Register  is  of  no  Weight.  <  But 
?!i  ^t  **''^' *•  in  Actions  on  the  Case  Process  of  Outlawry  did  not  lie  until 
"' NrSriwTiu  ".^»«  Pv«n  by  the  Statute  of  19  H.7.  cap.  9.  'Also  he 
Glib.  Law  of  said,  although  it  is  expressed  in  the  Register  that  a  Writ  of 
^^'pSm*!*^^]  ^j^^^^^^  fi^^^^  li^s  of  a  Pool,  or  of  Pasture  for  an  Ox^  •  yet 
3ia.  '^  ™^y  ^  ^^^  there  arc  Goods  there,  viz.  Land  or  Timber  in 

f  P.  10  H.  7.  SI.  the  Pool,  and  in  the  Pasture  an  Ox  or  a  Horse,  and  a  Bell  round 
pi.  15.  Bf^  Dis-  the  Ox's  Neck,  and  Fetters  round  the  Horse's  Feet,  and  other 
cm^iSi.  Ld!^^  such  like  Things,  which  are  the  Goods  and  Chatties  of  him  that  is 
lUyiD/987.  *  ejected.  So  that  this  is  not  a  sufficient  Cause  to  maintain  the 
MEtegiflt.  ttr.  b.  Omission  of  tlie  Words  Goods  avd  Chatties.  And  therefore  it 
143*  seemed  to  him,  and  to  the  Serjeants  of  Counsel  for  the  Defend- 

ants, that  the  Writ  ought  td  abate  for  the  Omission   of  the  saU. 
Words. 

But  all  the  Serjeants  of  Counsel  Tor.  the  Plaintiff,  and  all  the 

other  Justices,  viz.  Weston  and  the  Lord  Dyer,  held  the  contrary; 

for  the  Clauses  of  Ejectment  of  the  Land,  and  of  the  taking  of 

the  Goods  and  Chatties,   are  two  distinct  and  several  Clauses. 

•8.  P.  Ante  199.   *  And  if  the  Truth  be  that  the  Defendants  did  not  take  any  Goods 

PffDfor,  c.  J.     ^j  Chatties,  it  would  be  idle  to  put  the  Clause  in  ;  for  the  Law 

will  not  suffer  a  Man  to  complam  of  more  Things  than  he  has 
» Regist.  81.  b.  Cause.  ^  For  which  Reason  if  one  Beast  is  taken,  the  Writ  of 
^'iSch'^*  ^See  ^^^P'^^  ■^■'J  make  mention  of  that  only,  as  his  certain  labouring 
Kelw.d5*a.*pUi.  Beoit,  or  his  certain  Ox,  and  it  shall  not  say  his  Cattle,  in  die 
SIS*  a.  plural  Number,  where  only  one  Beast  is  taken,  catisa  qua  supra. 

*  Kcgiit.  f f7.  b.  c  And  in  the  Register  the  Writs  are  for  an  Ejectment  of  a  Manor, 
1  FiociiSia*         jyjj  taking  of  Goods,  in  which  Case,  the  Lord  Dj/er  said,  it  shall 

be  intended  such  a  Manor  as  is  stored  with  a  Stock ;  but  there  is 
no  Writ  in  the  Register  for  an  Ejectment  of  Land,  or  Meadow,  or 
Pasture,  or  Woo^  and  taking  of  Goods.  And  if  there  was^  yet 
the  Register  is  not  to  be  pursued  in  such  precise  Terms,  where 
the  Truth  of  his  Case  who  sues  the  Writ  does  not  agree  with  the 
Words  in  all  Points.  And,  he  said,  tliere  were  divers  Precedents 
in  the  Common  Pleas,  where  such  Writs  as  this  is  here  were  held 
good;  for  which  Reason  he  ttnd  IVeston,  Justices,  held  the  Writ 
good  enough.  And  the  Lord  Djfer  said  that  the  Words,  then  that 
you  cause  the  said  Tenements  to  be  reseized  of  the  Chattier  which 
'  mthin  it  were  taken,  and  the  said  Tenement,  with  the  Chatties,  to 
be  in  Peace,  until,  8cc.  ought  to  be  in  every  Writ  of  Assize,  for 
it  is  the  usual  Form,  and  the  King's  Command  for  the  Repose  of 
the  Party  in  the  mean  Time,  and  there  is  no  Precedent  to  the  con 
trary,  but  here  in  our  Case  there  are  several  to  the  contrary. 
Esceptioii  f •  Another  Exception  taken  to  the  Replicatfon  by  tlie  Serjeants  of 

Counsel  for  the  Defendants  was,  that  m  the  Replication  the  Plain- 
tiff  has  alledged  that  the  Marquess  died  without  Heir  of  his  Body, 
after  whose  Death  the  said  King  Henry  7.  entered  into  the  said 
Manor,  whereof,  ifc.  and  he  has  not  alledged  that  there  was  any 
Office  found  proving  that  the  Marquess  died  without  Heir  of  his 
Body;  which  he  ought  to  have  done,  for  his  Deatli  is  Matter  of 

Fact, 
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Facty  and  without  his   Death  King  Henry  7.  had  no  Title  of 
Entry;  and  there  ought  to  be  Matter  of  Record  to  prove  the 
Matter  of  Fact  which  gives  a  Title  of  Entry  to  the  King.     ^  As  if  *  M.  5 Ed.  6.  Bro^ 
the  King's  Tenant  dies  seized  of  his  Land,  which  descends  to  his  ^^ItM^B^N^ 
Heir  within  Age,  *  or  if  his  Villain  purchases  Land,  the  King  can-  ^  ^^^    '    *    • 
not  enter  into  the  Land  without  Office  first  finding  his  Htle ;  'and  «Bro.  Office  de- 
^ithout  Office  there  can  be  no  Intrusion  upon  the  Possession  of  Jf"*  Escheat  53. 
the  King,  and  therefore  Office  ought  to  be  found.     And  although  5  S^.  Jf  ^^^ 
the  Defendants  themselves  in  their  Bar  have  said  that  the  Marquess  2  Leon.it4.  i35. 
died  without  Issue,  and  that  King  Uenrtj  7,  entered,  without  al-  J  p?"®?^^f; 
ledging  any  Office,  yet  this  Confession  of  the  Defendants  shall  not  infrlJ^/i). 
aid  the  PN'.ntiff,  for,  as  to  the  Defendants,  tlie  Entry  and  Seizin  ^SUmf.  Prero^. 
of  King  Henry  7.  after  the  Death  of  the  Marquess,  without  Issue,  A'-** 
is  not  for  Necessity,  but  only  as  Conveyance  to  theni^  for  if  the 
Marquess   died  without  Issue,  and  King  Henry  7.  without  Issue 
Male,  it  is  sufficient  for  th^  Defendants,  whether  King  Henry  7* 
ever  had  Seizin  or  Estate  or  not.     For   if  tlie  King  was  never 
seized  it  is  the  better  for  the  Defendants ;  but  as  to  the  PlaintiiF 
the  Strength  of  bis  Title  depends  upon   the   making  his  Lease 
good,  for  he  derives  his  Lease  from  Cockf  who  derived  his  Title 
Arom  the  Earl  of  Pembroke^  who  derived  bis  Title  from  King 
Edward  6.  who  derived  his  Title  by  Descent  from  King  Henry  B. 
who  derived  his  Title  by  Descent  from  King  Henry  7.  who  de- 
rived his  Title  from  the  Fine  and  from  the  dying  of  the  Marquess 
without  Issue,    and  Entry  by  himself.     So   that   if  the  PlaintiiF 
does  not  sufficiently  prove  that  the  Marquess  died  without  Issue, 
and  that  the  King  had  an  Estate  in  the  Land  after  his  Deatii,  he 
does  not  sufficiently  prove  his  own  Title  or  Interest ;  wherefore 
the  Proof  of  that  is  the  Substance  and  Support  of  die  Plaintiff's 
Title.     But  although  the  Defendants   have  alledged  in  tlie  15ar 
that  he  died  without  Issue,  and  that  King  Henry  7.  entered,  this 
Confession  shall  tibt  prejudice  th^  Defendants,  oecause  it  is  not 
the  Substance  of  their  Title,  for  the  Cause  shewn  before,  but  it 
is  tlie  Substance  of  tlie  Plaintiffs  Title.     And  when  it  is  shewn 
that  the  Marquess  died  without  Issue,    then  it  is  the  Substance 
of  the  Defendant's  Title  to  prove  that  King  Henry  7.  died  with- 
out Heir  Male,   and  not  to  prove  whether  there  was  any  Office 
or  other  Matter  of  Record  to  entitle  King  Heuiy  7.  or  not.     Fur 
if  lie  never  had  Seizin  in  Deed,  it  it;  the  better  for  the  Defendants. 
So  dial  the  Confession  of  that  which  is  not  material  for  the  De- 
fendants sliaH  not  prejudice  the.  Defendants,  nor  make  the  Plain- 
dflTs  Title  better,  nor  can  it  give  Title  by  Law  to  the  Kin^,  if 
the  Law  would  not  give  it  without  their  Confession,  for  their  Con- 
fession  shall  not  make  that  to  be  Law  which  is  nor  Law.     Where- 
fore it  was  said,  tliat  because  there  is  no  Office  aDcdged  proving 
the  Death  of  the  Mttr<^uess,  and  the  Estate  and  Seizin  in  Deed  of 
the  King,  the  Keplicatifm  is  naught. 

But  the  whole  Court  argued   against  this   Exception.      *  For  *  Seel  Finch  16S. 
nvhen  the  Marquess  died  without  Issue,    the  Freehold  v  n?  pre*  ^  ^'Q*-*^  ^3'* 
aendy  cast  upon  the  King.     For  Anthony  Brown  said,  the  Free-  thn^'u^oS^'a  olft ' 

in  Tail,  Keinain- 
4er  to  the  King,  the  Freehold  is  pretenUy  ca«t  upon  the  &iog  withont  Office  by  the  Death  af  tht 
Tcjuat  in  Tail  without  Issue. 

hold 
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hold  must  of  Necessity,  be  in  some  one,  in  order  that  he  whohaf 
Title  or  Right  to  it  may  know  against  whom  he  ought  to  denund 
k,  for  which  Reason  it  shall  not  be  in  Susp^nce,  and  therefore 
when  the  Estate  was  determined  in  the  Marqueas,  the  Law  cast 
cT.  9  H.  7.  e.  b.    the  Possession  in  Law  upon  tlie  King.     <  As  if  the  King's  Tenant 


yZshTsk  ss'     '^"^  ^^^  ^'^''  ^^  Freehold  in  Law  is  presently  in  the  Kiag;  *and 
Oflic«  dcTaRt  Es-  ^^  ^^  ^^^  King's  Tenant  dies  without  Heir,  the  Possession  id  Law 


Poph.  27.  Vtn.  broken,  there  the  same  ought  to  be  found  by  Office.  'So  ought 
rv''B^6^r^^\^'  ^^  ^^''*^''®  ^^^  Kipg's  Villain  has  purchased  Land,  fo*  the  Kmg 
'■T.  9  H.V.^.b.  ^^^^^  ^^^^  ^^^  Land  thereby,  and  the  Land  is  not  in  the  King  b^ 
PerOx'  [♦230]  fo^e  Office.  But  here  the  Freeliold  *  is  in  him  before  Office,  and 
Sf  *^o  r  or  ^^^"  *^  '*  ^^'^  ^^  ^^^^  *"  Office  to  convey  that  to  the  King  which 
Duvis  34.  a.     ^    ^^^^  ^^^'  ''^  conveyed  to  him  before  the  Office  found.     And  as  to 


>  S.  P.  2  Leon.       Guardian  is  at  Liberty  to  take  tlie  Wardship  of  the  Land,  or  to 


^^^  J!r  ^^^^^*  distrain  for  the  Seigniory,  for  the  Seigniory  is  not  extinct  there. 
^fee  Ante  213  ^  ^^^  ^  ^^  "^^  so  in  the  Case  of  an  Escheat,  for  upon  the  Esdieat 
(m)  and  the  the  Seigniory  is  presently  extinct,  by  reason  that  the  Law  conveyi 

Books therecited.  j|,e  Possession  of  the  Tenancy  to  the  Seigniory:  And  so  was  tUi 
^  Cclut^li.  b.  Diversity  taken  about  the  first  or  second  Years  of  King  £efar.  3. 
te  Co.  68.  a.  And  as  in  the  Case  of  an  Escheat  the  Possession  of  the  Tenancy 

¥¥*'"p?'^*"'Y  ^*  ^*^^  upon  another  Lord  before  Entry,  so  is  it  cast  upon  the 
^;Vitl'Av^owry  ^'"^^  ^^^  <>^  Lord,  before  Office.  And  in  the  same  Manner 
168.  Bro.  Gard.  here  the  Remainder  is  presently  cast  upon  the  King  by  the  Death 
vl'  "ajT*"^^* ^o-  ^^  ^^^  Marquess,  and  then  an  Office  afterwards  would  be  super- 
fipe  D.  pi.  15,       fluoiis.     And  for  the  same  Reason  also  the  Bar  is  good  by  the 

Alle^tion  that  King  Edward  6.  died  without  Heir  Male,  and  that 
tJic  Lord  Berkley,  now  Defendant,  entered,  without  shewing  any 
Ouster  le  main,  or  other  Matter  of  Record,  to  devest  it  out  of 
Queen  Maty;  for  when  King  Eddcard  6.  died  without  Issue  Male, 
the  Freehold  was  presently  cast  upon  the  Lord  Berkley,  now  De- 
fendant, and  never  came  to  Queen  Mary,  which  is  upon  the 
lleason  shewn  before.  And  hereupon  Aiithouy  Brown  said,  if 
I^ud  is  leased  to  the  King  for  his  Life,  upon  Condition  that  if 
the  Lessor  dies  his  Heir  shall  enter,  and  the  Lessor  dies,  there 
his  Heir  shall  not  enter  without  OHice  finding  the  Death,  and 
without  Ouster  le  main  sued ;  but  if  it  was  upon  Condition  that 
if  the  King,  who  is  Lessee,  dies,  the  Lessor  shall  enter,  there, 
if  the  King  dies,  the  Lessor  shall  enter  without  Office,  or  OuUer 
le  main  sued.  For  in  the  first  Case  the  Condition  is  meerly  a 
Condition  which  abbreviates  the  Estate,  but  in  the  other  Case 
•  S.P*  Moor  348,  tlie  Condition  is  joined  to  the  ^  Limitation  of  die  Estate,  and  the 
^'  Condition  and  the  Limitation  tend  to  one  End,  and  the  Condition 

does  not  abridge  the  Limitation  as  it  does  in  the  other  Cose ;  and 
therefore  when  the  King  dies,  the  Freehold  is,  by  the  Act  olT  the 
Law,  cast  upon  the  Lessor  before  Entry.  So  in  our  Case  when 
King  Edward  6.  died  without  Heir  Male,  the  Freehold  was  cast 
|i|>on  the  iiord  Berkley,  and  his  Entry  was  lawful  without  Office 

or 
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dr  (hater  k  maiti,  and  die  Bar  reciting  that  fie  entered  is  good 
enough   in   this  Point,   quod  fait  concessum  per.  totam  Curiam. 
Also  adoiitting  that  an  Ollice  was  necessary  here,  yet  the  De- 
fendants by  their  Plea  in  Bar  have  **  amended  the  Fault  which  they  ^  Like  Point 
have  hcie  excepted  to.     For  they  themselves  in  conveying  their  N.BendUSie. 
Title  to  them  have  shewn  that  ihe  Marquess  died  without  Issne* 
and  that  King  Henry  7.  entered,  and  it  is  Matter  of  Substance  for 
the  Defendants  to  shew  the  Deaths,  for  the  Fee-simple  which  the 
Lord  Berkley,  one  of  the  Defendants,  claims,  could  not  be  ex- 
ecuted in  him  imtil  both  die  Estates-tail  precedent  were  ended. 
And  theiefore  it  is  as  material  for  him  to  shew  the  Death  of  the 
^arquess  without  Heir  of  his  Body,  as  to  shew  that  Henry  7. 
died  without  Heir  Male  of  his  Body  ;  and  by  tbe  Plea  in  Bar  tlie 
Defendants  have  gone  further,  and  have  shewn  that  the  Marquess 
fiied  without  Heir  of  his  Body,  and  that  Henry  7.  entered,  and 
died  without  Heir  Male  of  his  Body,  so  that  they  have  confessed 
die  Estate  in  Deed  in  Henry  7«  and  the  Plaintiff  by  the  Replication 
hadi^aaid,  well  and  true  it  is  that  the  Marquess  died  without  Heir 
of  his  Body,  and  that  King  Henry  7«  entered,  6^c.  whereby  he  has 
only  afErmed  that  which  the  Defendants  have  affirmed,  and  which 
diey  are  therefore   estopped  to   say  is  faulty.      And  Anthony 
Brown  sakly  ^that  in  Assize  if  the  Defendant  will  say  that  he  en-  «Litt.  f  365.  Dr. 
feoffed  Jthe  Pkintiff  in  Fee  upon  Condition,  and  the  Plaintiff  and  8.tnd.  Kb.  i. 
broke  die  Condition,  for  the  fteach  whereof  he  re-entered,  this  ^^;  ^  ^ 
Plea  is  not  good,  because  he  does  not  shew  the  Deed  of  the  Con- 
dition, for  the  Condition  without  the  Deed  shewn  does  not  lie  in 
Averment ;  but  if  the  Haintiff  says,  well  and  true  it  is  diat  the 
Pefendant  enfeoffed  him  upon  Condition,  and  that  he  broke  the 
Condition^  and  the  Defendant  re-entered,  and  afterwards  enfeoffed 
him,  or  that  after  the  Condition  broken,  and  before  his  Re-entry, 
|he  Defendant  releaaed  to  him,  now  the  Bar  which  was  faulty  is 
made  good  by  the  Affirmance  of  him  that  might  have  taken  Ad* 
vantage  of  it,  and  by  his  Affirmance  he  i^  now  estopped  to  find 
Fault  wilfa  iL    So  is  it  in  our  Case  here,  wherefore  this  Exception 
was  disallowed  by  the  Rnle  of  the  Court^ 

Another  Exception  taken  to  tlie  Replication  by  the  Counsel  for  Excq»tion3. 
the  Defendanta  was,  for  that  the  Defiendants  in^  the  Bar  have 
pleaded  the  Fine  which  limits  the  Remainder  in  Tail  to  King 
Henry  7-  and  have  alledged,  that  after  the  Death  of  the  Mar- 
quess King  Henry  7.  entered  into  the  said  Manor  whereof,  ^c.  and 
ivas  thereof  seized  in  his  Demesne  as  of  Fee-Tail,  viz.  to  him  and 
to  the  Heirs  Males  of  his  Body  begotten,  the  Remainder  to  the 
right  Heirs  of  the  Marquess,  by  virtue  of  the  said  Fine,  and  the 
Plaintiff  in  the  Replication  says,  well  and  true  it  is  that  the  Mar- 
quess was  seized  in  Fee,  and  levied  die  Fine,  as  in  the  Bar  is 
•hewn,  and  afterwaids  the  Marquess  died  without  Issue,  and  then 
he  says  further,  that  afterwards  King  Henry  7.  having  Issue  Male, 
entered  as  in  his  Remainder,  and  was  thereof  seized  in  bis  De- 
mesne as  of  Fee,  by  reason  of  the  said  Fine,  which  does  not  agree 
with  the  Plea  in  Ikir,  wherein  it  is  said,  that  he  was  seized  in 
Tail  with  the  Remainder  over,  for  a  Fee-simple  in  Possession, 
and  a  Fee  tail  in  Possession,  can't  stand  together  in  one  same 
Plenoo  at  one  same  Timei  for  which  Reason  £is  Contrsdiction  of 

the 


SSOa  Anno  3  Elizal&eth.  in  C.  B. 

the  Bar,  without  a  Traversey  is  not  receivablei  but  tfie  Replicatioii 
i»  bad  by  reason  of  this  Variance  without  a  Traverse  taken. 
•  8r«  s.  P.  Ac-         ♦  But  the  whole  Court  argued  to  ihe  contrarj.    For  the  Vim* 
C0vd  s  BniiU  149.  ^g  ^^j  ^^  Defeudanls  have  agreed  upon  the  Fine,  by  #hich  ihey 

have  shewn  the  Estate  as  it  was,  and  die  Definiihnits  have  taken  k 
to  be  a  Fee-tail  in  King  ilenry  ?•  and  the  Plaintiff  baa  taken 
it  to  be  a  Fee-simple  in  him,  especially  after  Issue  had.  And 
whether  it  be  a  Fee-simple  or  a  Fee-tail  is  Matter  of  Law 
which  belongs  to  the  Court  to  determine ;  and  then  wiien  oofe  of 
tliem  sa}s  it  is  a  Fee-tail,  and  the  other  says  it  is  a  Fee^onple, 
this  is  according  as  they  took  the  Law  and  would  have  it  to  be, 
and  it  is  no  more  than  to  signify  to  the  Court  that  Ib^  varied 
in  their  Judgment  of  die  Law,  whereupon  the  Coert  11119  be 
the  better  apprized  of  the  Point  of  Variance  upon  which  they  aie 
I  *931  J      *  to  adjudge.     And  when  the  Matter  of  Fact  is  agreed  by  the  om 

Party  and  die  other,  a  Traverse  cannot  be  taken  to  the  Operation  of 
•TiMt  m  TinTf  fM  the  Law  thereupon,  *  for  a  Traverse  shall  never  be  taken  bat  to  Matter 
*!''j^*o Matter  of  Fact,  and  if  die  Parties  are  agreed  upon  the  Matter  of  Fact,  they 
;Bot  to  Matter^in  ^^^^  "^^  traverse  the  Law  diereupon,  as  to  say,  the  Law  upon  tids 
Lawy  Yclv.  foo.  Matter  is  with  me,  without  thaty  that  it  is  with  you ;  but  flie  Judges- 
Ld.  Raym'.  410,  gh^i  adjudge  upon  it  without  Traverse  of  the  Party.  For,  as 
Jkif.^^Tn*  Anthony  Browti  said,  Matters  of  Fact  being  traverse,  shall  be  tried 
vcrflcP«pU4,ii.  by  12  Men,  and  if  tlie  Plaintiff  should  take  a  Traverse  here,  it 

would  be  to  make  12  illiterate  Men  try  a  Matter  of  Law  whereof 
they  have  no  Knowledge.    And  he  said,  it  is  not  their  Office  to  tiy 
Matters  of  Law,  but  only  to  try  Matters  of  Fact ;  for,  be  said,  at 
^9Co.  t5.  a*  11    the  Beginning  of  our  Law  it  was  ordained  that  ^  Matters  of  Fact 
Co.  10.  b.  should  be  tried  by  12  Men  of  the  Country  where  the  Matter  arisei, 

«i  Piiieb44, 198.  «and  Matters  of  Law  by  12  Judges  of  the  Law,  for  wfaidi  Pur- 
a  Finck  61,  6«.      p^g^  j|^^,.g  ^,^^  ^^^  Judges  here,  and  six  in  the  King's  Bendi,  vrha 

.upon  Matters  of  Law  used  to  assemble  together  in  a  certain  Place, 
in  order  to  discuss  what  the  Law  was  therein.  So  that  if  a  Tra- 
verse should  be  here  taken,  it  would  be  to  make  12  ignorant  Men 
of  the  Country  try  that  whereof  they  are  not  Judges,  and  which 
does  not  belong  to  them  to  try;  nnd  therefore  the  crossing  of  tbt 
Bar  by  the  Replication  is  good  enough  without  a  Traverse.  For 
which  Reason  diis  Exception  was  dia«llowed  by  the  Rule  of  the 
Court. 
Kxccptioii4*  Another  Exception  taken  to  the  Replication  was,  for  that  it  only 

recites  Part  of  the  Act  made  in  35  /i.  8.  touching  the  distinct  Ca- 
pactty  of  the  Queen.  For  there  is  in  it  a  Saving  to  every  Subject 
their  Right,  which  is  omitted  in  the  Replication ;  and  it  was  said 
that  it  is  but  a  particular  Act,  whereof  the  Court  is  not  bound  to 
take  notice. 

But  the  whole  Court  was  of  Opinion  against  this  Ezception| 
for  they  said  diat  without  its  being  pleaded,  the  Court  and  m  the 
'Herewith  agree  Realm  are  ''bound  to  take  notice  of  it.  For  although  it  be  oiade 
a  Co.  ij^a.  b  1  touching  Things  between  die  King  and  Queen,  and  toudiing  the 
57l*sINSich^^^  Capacity  of  the  Queen,  yet  it  concerns  all  the  Subjects  of  the 
win;.  Max.  r^*  R^m.  *"  For  every  Subject  has  an  Interest  in  the  King,  and  noiia 
ai.  Dl.  5b.  of  his  Subjects  that  is  withip  his  Law   b  divided  from  the  Hiag 

*4  Co.  77.  a*         ^.{jQ  I,  Yob  Head  and  Sovereign.     So  that  his  Busineas  and  Things 

concern  Ae  whole  Reahp ;  and  forasmuch  as  the  vrbole  Beala 

has 


V.  Berkley,  in  C.  B.  ffA 

• 

hti  an  Interest  in  the  King,  and  by  the  tame  Reason  in  the  Qoeen, 

who  18  his  Wife,  ibe  «aid  Act  concerns  tie  whole  Realm,  and  may 

well  be  called  a  general  Act,  whereof  every  one  is  bound  to  take 

Notice.    And  Jnliony  Brown  said,  although  the  Saving  h^d  not 

been  in  the  Act»  yet  it  sliould  have  been  imfflied  by  .the  Jntept  of 

the  Makers,  for  the  Intent  of  the  Act  was  to  make  the  Queen 

have  such  Capacity  as  is  expressed  in  the  Act,  and  to  this  Intent. 

only  the  Act  enurea,  and  not  to  all  other  fntfsnts;  ^and  whoever  'See  Ante  t05.(g) 

would  consider  an J\ct  well  ought  always  to  have  partiqiihur  Regard  Sjlf^ted^'^ 

to  the  Intent  of  it,  and  according  as  the  Intent  appears  he  ought 

to  construe  the  Words.    Wherefore  thia  Exception  .was  disallpwed 

by  the  Rule  of  the  Court.  . 

Another  Excemion  was  taken  to  the  Replication  for  not  shewing  Exception  &. 
the  Place  of  the  Date  of  the  said  Lettera-patent  of  King  Htnry  8. 
made  of  the  said  Manor  to  the  Queen  for  Term  of  h(er  X^fe ;  for 
the  Plaintiff  conveys  his  Lease  from  Coctf  and  CocA  conveys  his 
Title  ftom  the  Eaii  of  Pembroke,  and  the  £arl  froip  the  King  by 
Grant  of  the  Reversion,  ii^whkh  Case  it  is  necessaiy  for  the  Plain-  ^ 
tiff  to  make:  the  Qn^en  have  an  Estate  for  life,  for  if  she  had  not  a 
Darticttlar* Estate  in  the  Manor,  it  could  not  pass  to. the  Earl  by 
Words  of  Roversion.    And  in  order  to  make  her  have  a  particular 
Estate,  it  is  requisite  to  shew  that  the  Lettera-patent  ms4e  to  her 
were  good  and  perfect,  and  this  the  Plaintiff  has  not  done,  unless  he 
shews  iu  what  Place  diey  were  dated.    For  in  all  Matters  of  Re- 
cord the  Piece  of  the  Date  oughtto  be  shewn,  as  well  as  the  Time 
of  the  Date. .  And  ao  here  the;  Plaintiff  (although  he  is  not  bound 
to  shew  the  Letters-patent  made  to  the  Queen,  because  be  does 
aot  *  claim  by  tbemjt.  ought  nevertheless  to  pl^d  them  certainly,  ^S.  P.  Ante 
which  he  hasinot  done  when  he  has  omitted  the  Place  of  the  Date  ^^^«  (*) 
of  them :  wherefore  for  Want  of  shewing  the  Place  of  the  Date, 
the  RepiiDaiion  is  ill.  , 

But.  die  whole  Court  was  of  Opmion  against  this  Exception* 
AFor  jitbough  it  is  usual  in-  pleading  Deeds  to  shew  the  Place  r  s.  P.  At  to 
wbete  ihiey  were  m^de^  in  order  to  inform  the  Court  of  what  risne  H.  7. 6.  *>•  ^V^ 
Jbe  Jury  dhall  come,  if  they  are  denied,  this  Reason  does  not  hold  ^*"^***  ^  ^•«•^• 
Place  hei^  jss.the  LordDyer^said.    ^  For,  he  said,  no  Matter  of  i^p.  ii  H.  6. 4f. 
Beoord  shall  be  tried  fier  pais,  if  it  be  denied,  and  the  Letters-  ?'!JL*^  u*^'^^' 
patent  fure  a  Record  in  themselves,  and  no  Record  can  be  tried  b'^^i^MiV' 
JMT  pttU.    So  that  forasmuch  as  the  Place  of  the  Date  is  shewn  in  PoUord.  Co.  Litt. 
pleading  only  for  the  Certainty  of  the  Kistie,  and  fih*  no  other  Cause,  itr.  b.  seo.  a. 
Ibcrofoaa  the  Place  is  not  necessary  tp  be  shewn  here,  because  \^XViioU^. 
HP  inry  shall  come  from  any  Fisne  to  try  the  Letten*patent..  Also  574.  pi.  1.  s  Rol! 
JbUhon^  i^f  ecHt  said,  if  neither  the  Plaqe  ncr  the  ^  Day  of  the  Date  R.  ro.  Hob.  iio« 
beiftibeLctters-patent,  yet  the  Letters-patent  are  as  good  as  the  H^^^nf^  ^ 
JDeedof  any  ^^.olber  Person  is, which  hasinot  the  Place  or  the  Day  of  pincli  'las. '  TrL 
.iheDate.  'for  the  Grant  of  ibe  Thing  is  the  Substance,  and  the  per  PaU.  a. 
Eiaciior  the  Day  of  the  Date  ia but  aCircumatancfr  of  Truth,  and  ^^^^^^ 
jSoiMntter.of  Necessity.  For  if  the.Kinggtanta>an  Office  to  one  by  miwt  a  Date,  Pm' 
Uai«llerfr-p«tant4.ind  afterwards  grants  the  sasae  Office  to  another  Hmx.M.soH. 

^ScieKctw.  $4.b.  pi.  1.  aDeedbridMod,  thoMi  tbere  wal  no  Place  aorDayaf  tbtOala 
taemii,  bat  tbt  Pbrintiff  tonniicd  wbea  and  ivime  U  was  anda.  S.  P.  Nay  tl. 

.««•  P.  apa.  a.  a.  Ovt  US. 
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by  ollMr  Litt^r»<paltnt;  midriiuAierof  .lligljgttaai<|wi>witr  fcwu.fcn) 
Dijr  of  tile  Dmte,  thare  if  he  who  bad  the  fiiet  l^itsift  tbeadnfafbid 
drxiilstcriy  heshiiU  fiwre  a*  Scire  FifcMs^<ir  other JS|iiV'jHd«wlklfaBt 
btt  PMeift  ie wore  incieiit  4han  the  otbeVisbhU  teitMl  by  a  Attfitf 
M  Men  upou  i99^:J€iDed  thereoo.    And  the  jStiiiite<D£7:i|i«A?dl 

3.  1.  rfcites-a  Mischief  in  antedating  die^Khi|^e  Leieera«|Mlad4 
i  givM  Remedy  for  difr  same,  but  it  does,  not  -.vi0cite  ju^Mi^ 
Aief  arising  fipotti  ibe  Omission  of  the  Daie^^butiorisitiSySmi^^^ 
^IMty  Wuffunt  Hereafter  unt  hf  the  Ki/tg^or  hivMeii$  toti»i3lmm 
cdlor  the  Day  of  the  Delivery  of  the  same  to  the  ChammUdtUUa 
he  entered  ojf  Aeeord  us  the  Chaneety,  and- tikt .ik^iEluamMof 
ihaOcame  Letierw^jmteui  to  bemademou  thmmtme  Wmrratt^biuaA% 
Dmte  the  Day  ^  the  Delkery  tf  theWarrautudath^VhtUidn, 
emdnot  b^fe^  nndifmny  Liktef^fateM  fromJienoffdM  6f  wA 
to  the  coiUrur^  theyMhall  be  Doidif  emahoUim  Jm  mumsT^^Bi 
which  Statute  "Letters-patent  beanng  anothef  Day  of  Dste^diti 
*lhe  Day  of  ^  Eiitryof  the  Wanaot  (where  these  is  is  "Wamall 
are Toidy  and  imiC  otherm*ise;  and  if  there  is-  «  Werradt^'^  aiiill^ 
|>in^of  tfie  Ddirerycyf  it  is  entered/ and  thePateat  :ba»aia-fl^ 
*  of  Date,  it  is  good,  and  is  cmt'of  the  Words  and  infemorihe  ipl^ 
•ndremahis  at  eomnum  Law.  And  at  common  Law  Leltcsa^palsil 
were  good  notwithstanding  they  had  no  Day  of  Date,  nod  ao'-ari 
ikey  at  this  Day  notwithstanding  they  have  no  Day  of  Date  iftlfami 
^T.S8K^:S4, '  m»d  Dyer  conceetit.  ^  And  yet,  he  s»d,  in  the  Qvorrf m|MdM 
9r.  Fits.  Record    toooght  by  the  King  agunst  the  Abbess  of  Siom  in  38  H.  6i»=tfae  Ah* 
teBto^^"^         besB  conveyed  the  Fee^imple  of  the  Advowson  to  her  P>elcctsss 

IBM  by  Fine  of  a  Bishop,  and  in  order  to  make  a  good^Filata  ip 
the  Bishop^  she  shewed  that  King  Htnry  6.  waaeeiaed  of  iIm  Jf  aiof 
to  which  die  Advowsou  was  appendant^  and  by  hia^T<iHewi|liHsl 
ioased  it  to  Husband  and  Wife  for  tboir  lives>  aMk  »Anrw«idi 
King  Henry  6..  by  his  Letters-patent  bearing  Dale,  If  Cm  nritiaglhs 
said  Dsmise  to  the  Husband  and  Wife,  granted  tte  saiil  MaMK^  to 
the  said  Bishop  and  others,  habendum  unaicumAdwkuUkm  Is 
.  ,  them- in  Fee,  and  the  Bishop  snnrited  tlie  othera,  andnanted  Jcto 
fbe  Predeoesioress  of  the  Defendant  ut  wpraiAaA-  me&hig  ds* 
marred  upon  the  Plea,  and  one  Cause  of  the  Demurrer  thara  shian 
b,  for  that  the  Defendant  pleaded  tho  Letters-patent  iaiadti  l»  ihs 
Husband  and  Wife,  (as  of  Necessity  she  ought,. fee  the  wholeSf* 
feet  of  the  Letters-potent  made  to  die  Bisb^4epeaded 
first  Lettenkoatent  made,  to  the  Htnband  and  Wnej  far  2^ 
was  no  suck  Lease,  consequently  there  was  no  such .ReNMmoai 
and  if  80,'  .tfien  die  second  LeUers«pateot  were  wisd>.  aMl.did 
tiot  shew; .  the  Day,  Year,  or  Place  of:^tbe  Dale  of  dieaib'i .  Am 
there,  it  Js. arf^ned,  that  although. she  shoidd  .not  ba.;oMlpeM 
|(Dys)iew  Ihe  said  LetlcnHpatent  made  to  die  BushaadnsM^ViAb 
because  ^bev  donft  hefaMg  tci  hei^  that  yet.she  oii^t\tO(i|dieS 
-..i  .-    q  ;.-  ^KmceitaiaVl  smd«sh(W.d»:>Dii9,.YjBaE,  andP^ 

lor  they  are  of  Record,  and  every  Matter  n^  HrtrTrrd  TmglitfriH 
be  pleaded  certainlyy  .whechen  it  beloaga  to  Um  ^.thAt*  pleidadll  or 
pot,  1^  ereiy  Mafiler  pfvRecoxd  m^i  to  have  ibe  saa^dDM 
#iid  Place  of  thAj[>ate^^ar  else  it  is  no.MAt^r>oliteeae4^stri« 
tho  Letters  patent  have  noiJOate^  tliey.  aye  M'arth.aof,hing»>iaidl:lbe 
i^sitysMhafoAdxantagii jduureof . hy  fileanuvec; ;; Jje^i^Mif^ 
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^odgmtitiHMillnM.gifaiibr  the  Kiag^  y^t,  1»  miAfhi  ^  npti 
late  Ike  aaid  fiso^tion  to  be  the  Caine  il&awf,  hvtt  other  Matiff 
tariilberctiiiovedy  so  that  be  epprebended  this  Point  wet  not  them 
Ujfidi^  ,  Aadbe^Baid,  theiigh  the  PllKeof  Ifae  Oete  be  oat  of 
tbe  Letflen^ptttettl,  yet  ihey  ere  good,  and  thcrefefe  that  the.Ro4 
plkatioB'  here  teemed  to  htm  to  be  good,  notwithetanding  iho 
QdodsfioD  of  the  Place  of  the  Date.  Alio  it  was  aaid>  that  tho 
abesvilp^of  in  Lettera^patent  made  to  the  Queen  b  but  Blatter  oC 
Cooveyance*    And  so  this  Exception  was  disallowed  by  the  Bule 

^'AadJttitho$^'Brofamf  in  speaidng  to  this  Eiceplion  said,  *if  «  «M.  it  R.  r.  is. 
)lnA^«ade  any  ^jrraot  of  tbe  Kmg  bj  hie*  Letters-patent  seided  b-  Pe^HrteuBfo. 
with  the  Orest  8ea]^  and  shews  them  fmih,  die  other  Pai^  can*  ^S^S^i^ 
siatiaayv  nul  tiel  Bee^rdf  for  if  he  shovid  have  a  Day  to  bnng  in  m.  i6H.V.ii.h. 
ihi  fleeord,  he  coold  not  prove  it  ^  any  other  Means  than  by  thai  Co*  Litt.  feo.a. 
wddch^e  hafe  sbewn^  viz.  by  the  Great  Seal.    Add  theiefore  the  Hiui^!45a.'i)mN! 
ftsty'iiidr  every  other  shall  be  estopped  to  deny  it,  and  it  is  good  Pia.sorySoe.SH* 
^idkiat  all  by  Conclusion.    But  if  a  Man  pleads  a  Recovesy,  Croapt.  JX.  14. 
mfe^  orindiclment^     or  the  like,  there  the  other.  Pwrty  mkj  ^  ^^'  ^* 
mfy  wdUdRMordf  mid  he  shall  have  a  Day  to  bring  in  it^  far 
thetwibet  nwy^bring  it  in  under  the  Great  Seal,    which   mm 
greater  Authority  tinn  he  has  diewn,  and  so  is  the  Diversity,  ae 
lieanidu    .■- 

Another  Eiceiition  was  taken  to  the  Replication,  for  that  in  the  EacepUsn  ib 
Bar  it  is«UH^  that  King  Edward  6.  died  seiaed,  and  the  ReplU 
cation  doea  not  warrant  that  he  did  not  die  seind,  (for  be  had 
graaiedfte  ReversioB  to  tbe  Eari  of  Pemirofe)  and  has  not  taken 
a  TvMeraa  to  the  ifying  seiaed  alledged  in  the  Bar;  sed  mm  Mocm^ 
turBfapih,  for  it  is  not  of  any  dfcct  to  be  traversed,  nor  very 
aMlBrialwlKHther  bodied  seized  or  not,  for  the  Estate  virhich  he  had 
ia^oM'  bjr  th^  Allegation  of  the  Defendant,  so  that  the  Defendant 
ifoeanei'daim  by  9ie  Descent,  but  by  the  Remainder  before,  for 
triiieii  &nse>the  Descent  is  inunaterial* 

/  Aootber  JSioeplion  taken  to  tbe  Rephcatioa  vras^  fordiatiteoo»  EaoeptlMir. 
tahmtiiat  the  Earl  tsSPtmbroke  after  the  Death  of  the  QaeeOi 
iintU>sd>  inio  the  said  Mooor  whereof,  4rc.  and  thereof  enfeoffed  ikm 
mid  H$mm  Cock  mA  his  Heirs,  by  virtue  of  which  he  entered  and 
vHli  ^sirisaiairhia' Demesne  as  of  Fee,  whereas  it  is  not  the  Order  df 
flsadji^  opew  a^eoffment  to  say  that  he  entdred,  for  the  Feoffinent 
eowlaina  Lifery^  ind  the  Livery  contains  Seism  m  Deed,  which  Ji 
aa-mudi^  wm  Entry  for  an  Entry  is  lo  no  other  Purpose  but -to 
fain  Vesseision  inDeedy and  that  is  contained  aa  theljveiy  befoiw, 
nndt  then  the  Allegation  of  Entry  makes  the  RepUcatiop  bad;  40i 
kM  ^dk^mtmBxmihfior  although  the  said  Reason  is  troe,  thai 
Ibe  Feoftneat  impttea  Seisin,  which  ia  tantamount  to  an  Entty^ycft 
di»&itiy  alledged  does  not  make  tfie'Repfication  bad,  for  it  'is 
iMirSoifAumge,^  which  not  being  contraiy  to  theMagisr  befoitv  «s.p.Co.Lltt 
simlltpet  vitiate  die  Plea.  Sos.  b!  4  6a.  4t. 

:  We  Lsfd  Djfir  moved  another  Exception  to  dM  Beplieation,  vJ^^^^^^* 
lite  Ant  it  totttams,  that  King  Edmsrd  &  mraniadthe  Reversion  to  ''^'^^"i^'*^  ** 
WvJKUimmllerUrtf  Knight,  now  Earl  of  FsmiroAs,  tobive  and  lit 
boMtotboramdSarlandio  hia  Heirs;inwhickCas^ifhoWastlidik 
«biy«n^Kiii|h^  it  cannot  be  well  said  fo  Aowvudfo ^Mtf  ta cAe Muif 
Jaoiu^oiiv  oo8  £ar/. 


Anno  3  Elizabeth,  in  O.  B* 

Earit  nor  that  by  virtue  thereof  the  said  Earl  was  siited,  tfc  But 
it  ought  to  be,  ''to  have  aod  to  hold  to  the  aaid  Sir  Willum  Her* 
**'  bertf'  aod  **  by  virtue  whereof  the  said  Sir  William  Herbert  wu 
^*  seized/'  so  that  it  seemed  to  him  not  to  be  as  well  as  it  mig^be. 
But  as  he  was  the  first  that  moved  this  in  his  Argument,  and  no  other 
argued  after  him,  therefore  none  of  the  rest  of  the  Justices  shewed 
their  Opinions  therein. 

-    And  It  was  moved  by  some  of  the  Counsel  for  the  Platatiff,  diat 
tbe  Grant  of  King  Henry  8.  to  the  Queen  for  her  Life  was  a  Dis- 
continuance of  the  Tail,  and  that  the  Lord  Berkley^  the  Defendant, 
might  not  enter,  and  that  it  was  a  Discontinuance  for  tbe  Life  of  the 
Queen,  which  Southcote,  who  was  of  Counsel  for  the  Defendants, 
granted :  For  he  said,  if  the  King  shall  be  taken  as  Tenant  in  Tail,  then 
^  his  Grant  in  Fee,  in  Tail,  or  for  Life,  made  by  his  Letters-patent, 
works  a  Discontinuance,  for  he  cannot  make  Livery,  and  therefim 
the  Law  says  that  some  Way  he  shall  be  able  to  do  aa  much  as  t 
common  Person  may,  that  is,  make  a  Discontinuance.     *  And  if 
a  Copyhold  is  entailed,  and  he  will  surrender  to  the  Use  of  anodier 
in  Fee,  and  a  Copy  is  made  to  the  other  accordingly,  tfab  diall  be 
a  Discontinuance,  for  he  cannot  part  with  the  Land  by  Livery,  or 
any  other  Way,  and  this  Way  which  he  may  use  shall  be  of  the  sane 
Benefit  to  him  as  Liveiy  shall  be  to  him  that  may  make  it.     So  m 
the  principal  Case  it  shall  be  a  Discontinuance  for  Life.    Bot  his 
Companions  held,  that  it  should  not  be  a  Discontinuance,  becaose 
it  only  passed  by  Grant,  **  which  cannot  make  a  Discotitiiwattce. 
Bro.  DiscoDtmn.  c  ^j,j  ^g^  g^^^y  Uisconthmance  is  a  Wrong,  *  whidi  the  Knig  can- 

^"^Patents^m. '  ^^^  ^o.     But  he,  and  all  the  other  Counsel  for  the  DefSendsmti, 
Taile,  39.  '         and  the  whole  Coi\rt,  held,  that  if  the  King  shall  be  only  Tenant 

Co^u.*3a«^'b    "*  '^"*''  ^  **^  ^^^  Matter  in  Law  will  serve  the  Lord  Berkley^  tbe 

Defendant,  his  Entry  shall  be  lawfol,  for  it  should  be  a  Discon- 
tinuance, it  could  not  be  a  Discontinuance  longer  than  for  the 
Life  of  the  Queen.  For  the  Grant  of  King  Edward  6.  to  Sir 
William  Herbert  could  not  make  a  Discontinuance  in  Pee,  not- 
withstandins:  it  was  executed    in  his  Life-time,  because   King 
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there  cited  ^****^*  JBdwflrde.  was  never  seized  by  Force  of  the  Tail,  and  so  by  the 
« LUtTet.^}  637.     Bule  of  ^  Littleton  it  is  not  a  Discontinuance.    And  therefore  the 

Lord  Berkley  in  the  Remainder  might  enter  without  Office,  or 
Scire  Facias  aeainst  the  Patentee,  or  any  such  Means,  for  the  In* 
terest  of  the  King  is  absolutely  determined,  and  nothing  remains 
in  him. 

And  the  Lord  Dyer,  in  his  Argument  took  Exception  to  the 
Replication,  for  that  it  confesses  the  Estate-tail  in  King  Henry  7- 
and  then  says,  tlvit  he  having  Issue  Prince  Arthur^  entiered  ilid*Mt!i 
aeized  in  Fee ;  whereas,  he  said,  the  having  Issue  did  Yi6t  make  him 
to  have  the  Fee,  for  the  Fee  either  accrued  to  him  by  tNb  Re- 
mainder or  never,  for  admitting  that  it  was  in  the  Kii^^  as  tbe 
,  Plaintiff  will  have  it,  viz>  as  it  was  in  others  before  the  Statute,  vet 
the  Fee-simple  vested  at  the  Beginning,  though  by  Issue  he  liid 
Power  to  alien,  which  he  had  not  before,  but  the  Issiie  wiA  not 
the  Cause  of  having  the  Fee,  but  the  first  Gift.  So  that,  M  said, 
the  Issue  did  not  make  such  a  Metamorphosis  as  the  RepBcittioD 
contains,  for  which  Reason,  he  said;  the  Replicsftibu  was  not  good 
in  thb  Point. 

AIM 


Willion  V.  Berkley,  in  C.  B. 

Also  he  tQok  Exception  to  the  Bar,  for  that  it  cootaios  that  King  Exceplioaio» 
Edward  6.  died  without  Heir  of  his  Body  issuing^  and  that  the  said 
Kio^  Henry  7.  before  the  Time  when^  Sic.  died  without  Heir  Male 
of  his  Body  begotten,  which,  he  said,  was  a  Contradiction  in  itself, 
for  it  could  not  be  said  that  Henry  7.  died  without  Heir  Male  of 
his  Body,  when  he  has  shewn  before  that  he  had  Issue  Henry  S. 
and  he  Edward  6.  But  if  an  Estate-tail  is  given  to  J.  S,  the  Re- 
mainda*  to  another,  and  J.  S.  hath  Issue  and  dies^  and  the  Issile 
enters  and  dies  without  Issue,  and  he  in  the  Remainder  brings  a 
Formedan  in  tlie  Remainder,  '  he  may  say  that  J.  S.  died  without  f  See  Dy.  14. 
lleir  of  his  Body,  and  the  Writ  and  Declaration  there  shall  be  pl*  16. 
good,  notwithstanding  the  other  shews  that  he  had  Issue  which 
survived  him,  and  entered,  and  died  without  Issue,  for  when  hia 
Issue  died  without  Issue,  he  upon  the  Matter  died  without  Heir  of 
hia  Body,  and  this  is  usual  in  Writs  of  Formedon  in  Remainder^ 
and  there  is  no  Repugnancy  of  his  own  shewmg  ;  but  to  shew  thilt 
he  had  Issue  and  died,  and  the  Issue  entered,  and  died  without 
Isflue,  and  then  to  say  that  the  Father  died  without  Issue,  is  a  Re* 
pugnancy  of  his  own  shewing ;  and  here  he  might  have  used  other 
Words  to  express  that  there  was  no  other  Heir  Male  of  the  Body 
of  Henry  7.  m  being,  for  he  might  have  said  that  Edward  6.  died 
without  Heir  of  his  Body,  there  being  no  Heir  Male  of  the  Body 
AjT  the  aforesaid  Jva/ig  Henry  7*  alivey  which  would  have  satisfim 
nis  whole  Intent  without  any  Repugnancy. 

Another  Exception  he  took  to  the  Bar,  for  that  it  contains  that  Exeeption  ii« 
(he  Lord  Berkley ^  the  Defendant,  entered  as  in  his  Remainder,  and 
ww^  thereof  seized  in  his  Demesne  as  of  Fee,  until  the  said  Henry 
CocA  entered  into  the  said  seven  Acres  of  Wood,  and  demised  theta^ 
to  the  Plaintiff  for  the  said  Term,  as  the  Plaintiff  has  declared, 
Sfc,  which  is  not  well  pleaded,  for  the  Plaintiff  has  declared  of  a 
liease  in  Deed  made  to  him  by  Henry  Cocky  which  the  Defeodaints 
oudit  to  confess  and  avoid,  or  traverse,  and  here  they  ha^e  not  done 
either  the  one  or  the  other,  for  they  have  said  that  the  Lord  Berkley 
was  seized  until  the  said  Henry  Cock  entered  and  made  the  Lease, 
and  if  Cock  entered  and  did  not  disseize  the  Lord  Berkley,  he  h^ 
no  Estate  to  make  the  Lease,  for  the  Defendants  have  mewn  d^t 
the  Lord  Berkley  was  in  by  good  Title  until  Cock  entered,  in  which 
Case  his  Entry  shall  not  ^ain  him  Possession  ;  <  for  if  two  are  r  Litt.  $  roi. 
upon  the  Land,  the  Law  will  adjudge  the  Possession  in  him  Aat  Moor,  494.  pi* 
Jias  the  best  Right  to  it.     ^  So  that  the  Entry  does  not  imjily  a  Md^  57!*** 
Disseizin,  and  without  a  Disseizin,  he  had  no  Estate  to  make  the  PeA.  isis! 
Lease,  for  which  Reason  it  ought  to  have  been  said  that  he  entered  ^  ^^  ^* 
and  disseized  him,  and  afterwards  made  the  Lease,  and  that  he  re-  hg.  p^  ffH.  6. 
entered,  and  this  would  have  been  a  good  Confession  and  Avoidance  4s.  pi*  27.  firo* 
of  the  Lease,  but  as  it  is  pleaded  it  is  not  so,  for  his  Entry  does  ^!?^"P'J?' 
not  imply  a  Disseizin,  nor  shall  it  gain  the  Possession.    And  so  it  ^^JLlii.  ^^ 
is  taken  in  one  of  the  Years  of  *  Edw.  4.    Wherefore  the  Bar  salk.  tie*  Aoo- 
seemed  to  him  not  good  for  these  two  Causes,  but  as  he  first  moved  Si^S^S**^^* 
diese  two  Exceptions  in  his  Argument,  and  none  argued  after  him,  ^^^  Via.  Abr. 
I  cpuld  not  learn  the  Opinions  of  the  other  Justices  therein.  tit.  Po«eiilon'A; 

pl.5.      ' 
*  P.  10  Ed.  4. 6*  a. 

As 


AdAo  8  EK2iAi«Dih.  itt-iSitt. 
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»r  Co.  10.1. 

VJM.Abrf  tit. 


The  AriK«i€iit         Aftodie  MatCerin  Ltw,it  Wit  nkl  bydieSerjMliii 
Tn^!^  ^^^  ^^^^"^f  ^f  Counsel  for  the  Defendmnts,  that  fint*«lleCg|MiM^^ 
Forthel>clM«    ^  King  are  to  be  con^iidered,  and  bow  man^  Gftpifcitiei'lie  JM»; 

and  if  be  bas  several  Capacities,  dien  in  wbat  Capadlg^  IliBg 
Henry y,UKk  tbe  Remainder;  and  wbether  or  no  ufUsr  liM'ted, 
lie  had  Power  to  alien,  as  every  such  Donee  bad  before  tba  SkAals 
^  donis  comtitionalibus,  or  if  be  shall  be  boond  and  restniaed  bf 
diis  Stsitute,  as  eveiy  other  Donee  is,  and  if  he  shall,  Ibas  4l4Uk 
lows  from  thence  that  when  the  Issues  Males  comii^  firofn  ffiig 
Henry! .  were  extinct,  the  Lord  Berkley ^  now  Defimdaaii  «ti||l|t 
enter.  And  if  so  be  that  King  Henry  ?•  may  be  said  to  basia  a 
Fee-simple,  and  to  have  Power  to  alien  /kmT prolemmmiqimkf 
King  Iienry  8.  shall  also  be  deemed  in  the  same  Case,  and  aoihsU 
Kins;  JBflfanmf  6.>  and  then  he  by  his  *  Letters-patent  made  my  fir 
WiUiam  Herbert  has  lawfully  given  the  sud  Land  h  Vi 
and  from  thence  it  will  follow  that  die  Lord  Berkky,  Mw 
iendant,  might  not  enter,  but  was  widiout  Remedy.  And  aa  CetUi 
it  was  aigned  on  this  Sidethat  the  Kh^has  two  Capacitiesi  *for  he 
has  two  Bodies,  the  one  whereof  is  a  Body  natural,  consisting  ^if 
natural  Members  as  every  other  Man  has,  and  in  this  be  is  subjiM  to 
Ptodons  and  to  Death  as  odier  Men  are ;  tbe  other  is  a  Body  ptitidc, 
ttid  the  Members  thereof  are  his  Subjects,  and  he  and  his  Siibiaiti 
together  compose  tbe  Corporation,  as  ScHtf  Acofe  said,  and  be  vhh 
corporated  with  them,  and  they  with  him,  and  he  is  the  HentL  aad 
they  are  the  Members,  and  he  has  tbe  sole  Government  of  tbeei; 
and  thii  Body  is  not  subject  to  Passions  as  the  other  is,  ndrto 
Death,  for  as  to  this  Body  the  King-^never  dies,  **and  bis  natval 
Death  is  not  called  in  our  Law  (as  Harper  said)  the  Death  of  Ae 
King,  but  the  Demise  of  the  King,  not  signifying  I9  the  Woird 
(Dmite)  that  the  Body  politic  of  the  King  is  dead,  &it  that  tbrn^B  m 
a  Separation  of  the  two  Bodice,  and  that  the  Body  politic  is  trans- 
ferred and  conveyed  over  from  the  Body  natural  n6w  dead,  or  now 
removed  from  the  Dignity  royal  to  anodier  Body  natural.  So  that 
it  signifies  a  Removal  of  the  Body  politic  of  the  King  of  this 
Realm  from  one  Body  natural  to  anodier.  But  notwithstandiDg 
that  these  tivo  Bodies  are  at  one  Time  conjoined  together,  f  ytfl  tbe 
Capacity  of  the  one  does  not  confound  that  of  tbe  other,-  biitrtbey 
cemain  distiuct  Capacities.  *  So  that  tbe  King  may  toike  in  his 
Body  natural  Lands  or  Tenements  as  Heir  to  any  of  hb  Ancestm ; 
and  t  also  in  this  Capacity  he  may  purchase  to  him  and  to  his  Heir% 
^  and  his  Heirs  shall  hold  the  same,  notwithstanding  be  is  removed 
from  the  Estate  Royal.  ^  And  also  he  may  take  or  purchase  Landi 
«u  w  ui»  ncin  •'  Tenements  in  Fee  in  his  Body  oolitic,  tiz.  to  him  and  to  his  Heirs 
shaJl  TCAt  io  hit  Kinffs  of  Bnglaud^  or  to  him  and  to  his  Successors  Kings  of  Emff^ 
^' aL^k^^'  ^'*^»  ^  ***** '""  double  Capacity  remains  as  it  does  m  other  Pef- 
JjJJJ^^Ji^  sons  that  have  a  double  Capacity.  <"  As  a  Bishop  or  Dean  may  take 
]ii4i*tftii»«lCa-  by  Descent  or  Purchase  tP  them  and  to  their  Heirs,  or  to  theqi  ind 
l^y*  f  uT*  ^  ^  ^^^  Successors,  as  they  please.  '  And  to  prove  that  the  Estate 
Dotchy;  QIMU1      Royal  doe»  QPt  confound  the  pthef  Capacity,  fhe  Case  in  46  4#> 

EsUte-taU  by  the  Statute  de  dmM^  7  Mod.  78. 
•S.  P.  Post  250(b).  and  (d)  Infra  (m). 

*  1  Finish  5^,  5?f  »  Finch  87,  88. 

•  Bro:  Dea1^  *c.  t.  1*.  !♦  H.  8.  SO.  b.  Per  PoUord,  f  Fin<Jh  88.-  Poat  tSO  (e). 

^^46  As^  pi.  d.  Fits;  Garnuity,  sa.  Bro.  59.  Assets  per  Descent,  31.  Pivrogative,  59.  Taile^  H» 
fo.  Litt  p.  k.ifr^.  h.  7  e^.  11. 9f.  CWvia*fl  Ci|se.  9  tOr  %92.  b.  S  KoT.  R.  t^T.  ?ost  >ftS.     .       . 


^  See  Ante  177 
(c)  and  tbe 
Moks  there  dt- 


} 


See  Post  S4t 

d). 

f  S.  P.  1  Finch 
56.  t  Finch  87. 
4Bac.  Abr.191. 
t  Ibid.  But  P«p 
Jfstt,  G.  J.  Con- 
tra, for  such  1^ 
Purchase  to  him 
suid  to  his  Heirs 


-afr^WMl.  •Ilfldgwl,  where  it  en^acB  ^2Alik^gHfnfy.$yfflxe9L 

^Mmiov  t^Clie.lEiirl  of  CqntiMr/ui TauIi  saving  theK^yersipn  to.  tuo^- 

ttdyi  ^4i^  tlTll  &»:1  gave  the  M^qur;  tojuaotlier  in  J^eebj  0^> 

;;!vrilh  Gbiua^  of  Wurraaty  iu  Exchaxm  for  anoth^  MaBof j.an)  al^r- 

%iMr<le  the  £ad  di^d  wiibout  U%u^,  leaivW  As^ts^and  the  Vfj^rwoAy 

enA AsaetB^deacended  upon  King  EdtcarJj  •  beiug  Heir  to  th^  Ea^ ; 

^drMwe-  H  u  adjudged  that  ihe  King  was, barred  by  this  Wajraii^ 

-lljlh  AftetSA  .and  therefore  the  Assignee, of  the  AHeiiee  lu^d.KesJFi* 

ptiSipu.tX  the  Manor  out  .of  the  Handwvpf  Kin%,Edwdrd  3.  wjip 

liMlrsejaciA  ti>e  Manor  into. his, Hands  for  thp  Reason  abqve.aa^* 

LWbiqh  Case  proves  that  the  Capadty  which  the  King  has  .in  h|s 

Bo4y  Batumi  remains  after  he  is  Kjngi  for  else  the.  Warranty  ^od 

lA^fiat  could  not  have  descexidLd  jupoii  biin  as  Heir  to  the  £arl  hfa 

Ajieestor.;  so  that  by.  this  Wsirrauty  and.Asset^y  which^  descendiM        .      ,    . 

illpoii  the  Body  natural  of  the  JKiag^  be  .waa  b^nr^dof  the.Revef- 

akni  which, he.  demanded  in  his  Body  politic,  for  it  was  Parcel  pf 

.the  PoftsesaioiM  of  the  Crown^  for  any  Thing,  that  appears  to  the 

contrary..   And  as  his  Capacity  remains  to  take  by  .Desceiat  a^        ^^  o;  n.:?    ' 

""  ur»  40  it  reinains  to  purchase  therein^    .<For  in  34  H*6.,Cm  sP««4]l.i;Mi; 


SoiUhcoie  faid)  the  Master  of  die  House  of  God  in  Cmterbu^f  i^^tS^SnL 
brought  a  QMore  Impedii  against  the  Abbesjs  of  Sipih  and  coiiutajd  n!SSii«t,*ifi  : 
that  Kifig  Henry  4.  was  sei^  of  the  Advowson  aaf  in  gjross  in  njyi  Dy.  as*  pl..M»-  ^ 
Deeiesne  as  ol  Fee  and  Kight,  and  made  Descent  from .  I^m  |p 
Kii4  f^^^'^  o.  and  from  him  ti>  King  Henry  6.  who  granted  it  to 
the  plaintiff;  and  Exception  was  taken  to  the  Count,  because  he 
said  diat  Kuig  Henry  6-  was  seized  as  Heir  to  his  Father  of  t&fs 
Advowson  as  of  Fee  and  Right,  and  did  aot  say  injure  Corqntff       ......    i 

which  he  ought  to  have  said;  ud  non  allocatur,  for  it  is  held.hv 
the  Arguments  there,  *"  that  if  the  King  purchases  Land,  he  shall  ^hH^A),  Sid^ 
bave  it  in  the  Capacity  of  his  natural  Body,  and  not  in  riffht  of  the  CmOrm  Co.  Lite ' 
Crown,     So  that  his  Capacity  to  take  in  his  nature)  Body,  as, well  yf]  nJi^^ 
by  Descent  as  by  Purchase  remains,  m  well  as  his  Cecity  to  takf  4  b«c.  Abr.  lyt. 
10  bis  Body  politic,  for  of  die  politic  Capacity  there  is  no  UoubjL 

Further,  as  to  the  Point  in  what  Capacity  King/ffitry  7*  took 
the  Remainder,  the  Counsel  for  the  Dtfendanls,  held,  that  he  took 
it  in  the  Capacity  of  his  Body  natural.  For  it  is  limited  that  if 
the  Marquess  die  without  Issue,  the  said  Manor  should  remain  to 
the  saidJMe  Kin|;  Henry  7.  and  to  the  Heirs  Male^  of  his  BqAjf 
bq;etteB,  by  whu:h  Name  of  Henry  7.  his  .proper  Name  is  signi- 
fied, pad  the  Capacity  of  «his  Body  natural  ;.for  JRing  he  aiust  of 
Necessity  be  ciilled,  and  the  calling  him  Heniy  ?•  is  a  I^emoifsitn^ 
tioq  what  Kmg,  that  is  to  say,  not  King  generally,  but,  Kiiy 
Henry  ?•  which  is  a  particular  King  known  odiy,  and  no  other,  b^  i 

that  fi*ame.    And  no  other  Words  could  have  been  used  to  sipii^ 
hie  proper  Name,  and  to  give  it  to  his  Body  natural.    ^  Aiid  if  >  %r«  A)*  m\ 
Xdod  is  given  to  the  King  and  to  his  Hehv,  he  takes  it  in  his  Body  <WimiCo.  Liu.  i 
Iftaturalt  •  and  not  in  his  Body  politic.    And  this  is  proved  by  th^  hI/TVIH^mI! 
eaid  Ca^e  in  S^Hen.6.  where  the  Party  declare^  that  the  Kipg  Abr.'iUft/     . 
y^  jifazed  njs  of  Fee,  and  did  qqI  foiy  injure  Corona,  and  E^cejH  j 

tion  was  taken  to  it  because  he  did  not  say  injure  Cpronte^  and  d^ 
allowed.    ^  And  it  is  there  said,  that  if  the  King  is  seized  of  Land  ^  P.34H.  6. 

34.  b.  Per  Afojlr. 
Bro.  Descent,  5.  Frerogiitiv^  4.r9«iCa»  Lite  15.  b.  aeyt  coetraiy,  that  the  Daoglitcr  iball  aot 
bave  UMfLiacUpiprduiMd,  because  tbej  vtfti  in  tbc  politic  Capacity,  and  at  ucb  ihallga  to  tba 
^onfcr  Brother  witti lbs  otbct  ^4UMiS|  Parcel  of  tbo  Cieinif  9^  If.  4.Bae.  ^bh-S^S,  , . 

^    -  Parcel 


t94if  Anno  3  Elizabeth,  in  C.  B. 

'  Parcel  of  the  Crown,  and  Pared  by  Purchase,  and  dies  leaving  a 

Sbn  and  a  Daughter  by  one  Venter,  and  a  Son  by  another  Venter, 

and  the  Son  enters  and  dies  without  Issue,  the  Daughter  shdl  have 

'  the  Lands  purchased,  and  the  Son  the  other,  ergo  a  Pnrchaae  of 

the  King  does  not  go  to  the  Body  politic,  but  to  Uie  Body  natural. 

>  Lunb.PeramK   '  And  if  Lands  in  Gavelkind  are  given  to  the  King  and  to  bb  Heirs, 

536.  foUows  this    tnd  he  dies  having  Issue  two  Sons,  SotUhcoie  said,  that  both  sbaH 

the  contrary  Co.    >>^®>^^  together,  and  Ae  eldest  being  King,  shall  not  have  the  whole, 

litt  15.  b.  Ro-     and  so,  it  was  said,  it  is  taken  in  a  certain  Book,  ergo  a  Gift  of  the 

bins,  of  Gavelk^    King,  and  to  his  Heirs  vests  in  the  Body  natural  of  the  King,  and 

PnJLB^f.    ^^  1"  ^^  Body  politic,  for  if  it  had  vested  in  the  Body  potitic, 

t  Keb.  506.  '  *    dien  the  eldest  uoqie  should  have  had  it.     So  here  the  Remainder 

T^iu^^^'  in  Tail  to  Kio|  Henry  7.  and  to  the  Heirs  Males  of  bb  Body 

where^it  Opi»>     ^^^^  ^^^  ^'^  ^^  Body  natural,  and  in  that  Body  he  shall  enjoy 

pion  is  denied  to    it,  "*  so  that  if  he  had  been  deposed  or  removed  from  the  Office 


b^ijw  by  IWf»  of  King,  yet  he  should  have  held  this  Land  as  Land  f>urchased 

*%pra  (•).  *  ^y  \^^  ^  ^^^  B^  natural.    *  But,  he  said,  if  the  Kmg  had  a 

r  *235  1  Villain  in  right  of  his  Crown  who  had  purchased  Land,  and  the 

•  f  itol,  Abr»  King  entered  into  it,  there  he  should  have  it  in  right  of  his  Crown, 
T3i.  Q.  pL  !•  and  should  hold  it  in  his  Body  politic,  because  in  that  Body  be 
clI^?^  *n!i.  ^^y^  the  Villain.  •*  And  where  a  Man  has  a  Thing  by  reason 
*Mi?iid^  of  another,  the  Thing  which  comes  by  reason  of  the  other  shall 
en  this  Gronnd,  be  had  in  the  same  Capacity  in  which  the  other  that  was  the  Means 
•ndmuiyoi^  thereof  was  enjoyed.  *And  therefore,  he  said,  in  41  Ed.S.  m 
p«t tothTsaflM^  Assize  it  is  taken  that  if  a  Bishop,  who  has  a  Villain  in  right  of 
£ffect.  bis  Church,  enters  into  the  Land  purchased  by  his  Villain,  it  riiall 
«  M.  41  ^3.  be  intended  in  right  of  his  Church.  So  if  the  King  has  a  Seigniory 
If  ortmiUn  5^  ^  ^^^  ^^  ^^  Crown,  and  the  Tenant  cesses  or  disclaims,  whereby 
Bro.  6.  P.  s%  the  King  recovers  the  Tenancy,  he  shall  hold  it  in  ri^t  of  hu 
H»  a.  Bro.  Vil-  Crown,  because  in  that  Right  he  held  the  Sei^iory  which  was  the 
B^N? <M  194.  Cause  of  the  Recovery,  But  here  this  Remamder  in  Tail  to  King 
Co.  Litt.-iir.  a.  Henry  7.  is  a  new  lliing  that  came  only  by  Purchase,  and  not  by 
it4.  b.  3  Roi.  reason  of  another  Thing,  and  therefore  he  shall  be  taken  to  hold 

pi/i/piowd.        *°^  ^i^y  ^*  ^"  *®  Capacity  of  his  Body  natural, 
i^uaer.  $  SS4/  Then  as  to  the  last  Point,  viz.  if  the  King  shall  be  restrained  and 

bound  by  the  Statute  de  donis  conditionalibus,  so  that  after  Issue 
bad  he  could  not  have  Power  to  alien  :  The  Counsel  for  the  De- 
fendants said,  that  first  the  Common  Law  is  to  be  considered,  and 
the  Mischief  that  was  before  the  Statute ;  secondly,  the  Purview 
and  Intent  of  the  Statute ;  and  thhrdly,  the  Estate  and  Preroga- 
tive of  the  King.    And  as  to  the  Common  Law  before  the  Statute, 
*'  Litt  i  13.  Co.    there  was  but  then  "^one  Estate  of  Inheritance,  and  {hat  was  a  Fee- 
I-itt.  19.  b.  6  Co.  simple,  but  these  Fee-simple  Estates  were  in  two  Manners,  the 
i37'*GoQld8b.  9.    ^"®  ^  Fee-simple  absolute,  the  other  conditional.     *  The  Fee- 
Cnribn,  6.  Post     Simple  absolute  was  when  Land  was  given  to  a  Man  and  to  his 
«45*/ \^  **^  ^'^*    Heirs ;  the  other  to  his  Heirs  of  his  Body,  which  was  also  a  Fec- 

•  I  Fioch  100.       'iniple,  but  in  this  last  Estate  there  was  a  Condition  annexed  to  it, 

that  if  he  died  without  Heirs,  the  Land  should  revert  to  the  Donor. 
Which  Condition  was  implied  in  the  Words  as  well  as  in  the  In« 
.tent,  for  in  that  the  Gift  is  to  one,  and  to  his  Heirs  of  his  Body, 
and  no  further,  therein  it  is  implied  that  if  he  has  no  Heirs  of  his 
^  Inst  536*        £ody,  the  Donor  shall  have  the  I^and  agaiu,    ^  And  hereupon  there 

Valid.  S6f^ 
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ma  a  Writ  at  the  Common  Law  for  Recovery  of  the  land  if  the 

Donee  died  widiout  Issue,  viz.  a  Formedon  in  lleverter,  which  the 

Statute  says  ii  commou  enough  in  the  Chaticery.    ^  But  a  FormedoM  g  ^  lo^t,  55^. 

in  Remainder  for  \nai  in  the  Remaioder  of  sucli  Estate  lay  not  at  Vangh.  9^.  9^. 

the  Common  Law  ;  •*  fora  Remainder  could  not  be  appointed  over  S*"IJ*^.^*'5flJ^* 

upon  tpch  Estate  before  the  Statute  de  donis  was  made,  because  a  |  pi„c)|  ^\^ 


barred  his  Issue  for  ever ;  for  they  construed  the  Gift  all  one  as  to  ^^*  ^°***  ^ 
this  Purpose  when  Land  was  given  to  one  and  to  his  Heirs  of  liia  wrcke,T76.  pfg.' 
Body,  and  when  it  was  given  to  him  and  to  his  Heirs,  if  he  had  on  Recov.  si. 
Heirs  of  his  Body.     So  that  they  took  this  as  a  Condition,  and  pj^jf^/ J^) 
when  the  Donee  had  Issue,  then  they  took  the  Conditioo  to  be  per-  i  ^^^  ^  pi?io« 
formed,  and  tliat  he  might  then  alien,  because  he  had  such  Heirs  Corson,  28. 
9S  were  limited  in  the  Gift.    *  But  if  he  had  died  without  any  ^f^^  *?^  t^^* 
Jssue,  or  if  he  had  had  Issue,  and  that  lasuiQ  had  died  without  k  co.  Litt.  19.  a. 
Issue,  the  Donor  should  have  had  a  Formedon  in  Reverter.     For  2  Inst  5^ 
in  M.  4  H.  3.  Fitz.  Formedon,  64.  as  Southcote  cited  it,  a  Man  ^<^^f  "^\9S:' 
brought  a  Formedon  in  Reverter  for  Lands  given  in  Frank-mar*  .^^  ^  (c).-^ 
riage,  because  the  Issue  of  the  Donee  died  without  Heir  of  bis  (h>. 
Pody,  and  it  was  adjudged  that  it  lay  well  for  the  Donor  or  his  '  Co.  Litt.  19.  a. 
Heir.    «  And  if  the  Donee  at  the  Time  of  the  Alienation  had  no  ^  pfnch^tea. 
Issue,  but  after  the  Alienation  had  Issue,  who  died  without  issue,  "Bro.  Formedon, 
such  Alienation  should  not  bind  the  Donor,  but  the  Donor  should  ^^*  ^  ^^t*  t^- 
have  a  Formedon  in  Reverter.    For  Souihcpte  alledged,  that  id  ^  p[neh's^.^ 
^  SO  Ed.  1.  in  llinere  Coxnubia,  a  Man  brought  a  IsormMio/i  in  R^  Wing.  Maz.'reg. 
verteii,  for  that  the  Donee  died  without  Issue;  and  the  Tenant  said  ^s.  pLt.  tBa^ 
that  the  Donee  aliened*  before  the  Statute,  and  had  Issue,  and  the  »  Fit^FosBS* 
Demandant  said,  that  he  had  not  Issue  when  be  aliened,  and  there  doB,d5. 
the  Court  compelled  the  Tenant  to  answer  if  he  had  Issue  alive 
ivheii  he  aliened,  wherefore  the  Tenant  said  that  he  had  Issue  4live 
when  he  aliened,  and  the  Demandant  e  contra.     By  which  Case  it 
appears,,  that  if  Uie  Donee  had  Issue  at  the  Time  of  the  Alienation^ 
such  Alienation  should  bind  the  Donor,  but  if  he  had  no  Issue  at 
the  Time  of  the  Alienation,  then  the  Alienation  should  not  bind 
the  Donor,  although  be  had  Issue  afterwards,  because  the  Condi* 
tioD  wis  not  performed  at  the  Time  of  the  Alienation^  that  i%  be 
had  then  no  Issue  of  his  Body.    So  that  they  construed  the  Gift 
that  the  Donee  might  alien  after  Issue  had,  which  was  contaary  to 
the  Intent  of  the  Dofior,  for  he  intended  that  the  Land  should 
come  back  again  to  him  whether  the  Donee  had  Issue  or  not,  if  so 
be  that  all  the  Issues  were  (iead,  and  that  the  Issues  (whibt  there 
vrere  any)  should  have  the  Land,  and  no  other.    And  the  fixposir 
tion  which  they  then  made  of  the  Gift,  viz.  that  the  Donee  might 
alien  after  Issue  had,  was  contrary  to  the  Will  of  the  Donor,  as  the 
Preamble  of  the  Statute  de  dom$  says,  it  seemed,  and  yet  seems 
hard:,  &c,   •  Wliich  beinga  great  Miachief,  the  King  and  the  whok 
Parliament  intended  tp  remedy  it,  as  the  Statute  itself  purpcurta, 
which  says,  wherefore  our  Lord  the  King  perceiving  how  ueceuary 
ai!4  expedient  it  u  io.frooid/eAmtdy  in  the  afortaaid  Catei,  haA 
ordained  that  the  W%U  e£  the  Gher,  &c.  ehall  bfi  obictvod,  ftc. 
,,  ^  -So 
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iSe  that  for  ■  gre&t  Griemiee  Aey'  provided  i  fell  ttuMAy.  '  KiA 
the  Act  nay*  ■fterwardi,  if  «  Fine  be  levied  hereafter  upoa,  their 
lands  ijao  jare  tit  nulltu,  whereby  it  is  ordaioed  that  a  Ymit 
>■  (although  Kines  were  then  greitlv  resided)  as  to  the  °  ^S^t  shj^ 
be  void  against  the  Issuei  or  the  Donor.  Which  three  vlauaaC 
viz.it  teaneH  hard,  &c.  and,  ve^trefint' the  Lord  the  Kingfcrc^' 
ing,  be.  and,  that  iht  Fine  thall  be  toid,^.  intimate  ta  eveir  M«i 
(as  Chomleiflbe  Recorder  said)  the  grdat  ConaideTationwhi^^iBe 
Lcgisliitiire  had  in  the  making  of  the  Act,  and  ^iit  thejf  appre^ 
bended  the  Grievance  to  be  very  great,  and  mtend<?d  lu  ma)ie  the 
Provision  for  it  genera]  without  any  Exception;  ani(  die  Word;  ttf 
tfie  Purview  shew  the  same,  viz.  that  the  Will  of  the  Giver,  ofe 
cording  to  the  Form  in  the  Deed  of  Gift  manifatlv  erpreised,  ihdU 
iefrom  htnctforth  observed,  8tc.  Wnich  Will  of  the  ponor  "tQ 
have  ihe  Land  continue  in  tiie  Issues,  and  to  bave  (be  Land  bs^^ 
again  after  the  Issues  were  dead,  was  as  great  when  the  King  wai 
Donee  as  when  a  common  Person  was  Donee.  So  that  there  ta  no 
Exception  of  the  King  either  m  the  Words  or  in  the  Intent  of  the 
Act,  but  he  is  included  in  the  Purview  of  the  Act,  as  others  are, 
although  he  is  not  named  by  espress  Words.  And  forasmiKh  as 
tbeAct  is  made  to  save  Mens  Inheritances,  we  ougfat  to  (xmstnie  it 
according  to  the  Consideration  of  the  Common  Law,  and  to  ad- 
measure  the  Prerc^tives  of  the  King  upon  this  Act,  wbicfi  ii 
made  for  the  Safety  of  the  Inheritances  of  oihen,  in  anch  Manner 
as  the  CcHnmon  I^w  admeasures  them  in  Cases  that  affect  the  lo^ 
heritancei  of  othen  at  Common  Law.  And  although  by  the  &>■•• 
mon  Law  the  King  has  many  Prerogative*  toudiiDg  his  F^noi^ 
bis  Goods,  his  Debts  and  Duties,  and  other  personu  Things,  yef 
the  Common  Law  has  so  '  admeasured  his  Pren^tives  that  may 
riiall  not  take  away  nor  prejudice  the  Inheritance  of  any.  'And 
therefore  the  Common  Law  so  favours  the  King,  that  a  Cuslon 
which  binds  «ll  others  to  pay  Toll  for  Things  bought  in  Markets 
or  Fairs,  or  which  binds  Men  to  pay  Through-toll,  shall  nbtbincl 
the  King  to  pay  Toll  in  such  Cases,  but  be  b  excepted  by  his  Prer 
rogative.  '  out  yet  a  Custom  for  Toll-traVerae  shall  bind  the  Kitv, 
as  Harper  said,  who  cited  for  it  the  Book  of  48  Ed.  3.  for  TolP 
ttaverse  is  for  crossing  or  going  over'anoAer's  Soil  or  Freehold, 
and  it  affects  Ihe  Inheritance  of  a  Man  to  suffer  any  one  to  go  over 
his  Ground,  not  being  a  common  Way,  without  paying  any  'Oiiiig 
for  it,  for  which  Reason  the  King's  Prerogative  by  the  CohmmcMi 
IdW'CannOt  prevail  against  such  a  Custom  as  stands  with  the  K^Jrf 
of  Inheritance  of  another.  'Also  he  said  that  the  King  has  .sncti 
a  Prerogative  that  he  may  wave  Demurrer  and  plead  to  Issu^'qi: 
wave  Issue  and  demur  upon  the  Plea  of  the  other  Party,  *  but  yeC 
if  he  and  the  Party  are  at  Issue  he  cannot  change  his  Issue  iif 
another  Term;  for  then  he  might  do  it  in  infiiiitam,  arid  the  Par^ 
might  be  disinherited  thereby,  and  therefore  tli^'  Common  Luw  \v{IL 
not  suffer  the  King  to  have  such  a  Prerogative.  So  in  geiieiaf 
Siktutes  made  for  the  Skfety  of  Inheritances)  or  for  (he  publN 
Good,  the  Expositors'  of  them  have  eongtrued  them  accormng'toi, 
the  Course  of  the  Cilmmon  Law,'  vh.  that  they  shsll  include  ihi^ 
King,  notwithstanding  he  't»  not  named.  As  the  Statute  of  W^j, 
nti^ffr  a.  cq). '(lOlade  M  ledreu  Ufnr^Aitt'iif  Advb«sti^  Vpoti 

Tcoants 


T^tnts  for  life,  (m;  di(riqg  tb^  Minon^  pf  in&liU^  ordaiofic  ihiU 
as  ojien  'tis  aity»  hating  no  RS^i,  dolh  pres^,  wing  the.  Time 
iKtU  suck  Hdrs  art  inWari,  Q>;  Wiiring  th  ^atesorTenutUs  in 
Howeti  Ay  the  Curtisy,  or  otherwise  Jor  Term*^  X^i  &c.  at  the 
Hexl  Avoidance  when  the  Heir  is  tome  to  full  Jge^  or  w/teHt  after 
iUe  Death  of  the  Tenants,  before  namedr  the  Advawsou  shaU  revert 
eusto  the  Heir  being  of/uu  AgCy  he  shall  have  i>uck  Action  and 
Exception  by  Writ  o^  Advowson  possessory,  as  the  last  Ancestor 
cnf  such  an  Heir  should,  have  had  at  the  last  Avoidance  happening 
in  his  Time,  being  of  full  Age  before  his  Death,  or  before  the  De- 
fuse was  made  for  Term  of  Ufe,  Kc.    ^  And  by  the.  belter  Opinion  f  T.  S5  H. «. 
of  the  Court  it  is  held  io  a  Quare  Impedit  m  35  H.  6.  that  if  the  60.  b.  Fiti. 
Kiw  ««irp8  upoji  Tenant  b,  the  Curtesy,  or  during  the  Nowage  of  g,^:;J.'"J5if 
an  Innintt  this  wall  not  gaio  the  Patronage  of  imn  ni  the  Revep*  so9.  t  Kol*  R. 
aion,  or  of  die  Infant,  for  the  Statute  was  made  to  save  the  In-  i5i,i6i.  2  Inst, 
beritance  of  them  that  had  Right,  and  for  the  public  Good,    «  l^it  f koLr/u^ 
the  prindpal  Case  there  was  that  the  King  usurped  upon  an  In£uit  Crompt.  J.  C* 
Tenant  for  Life  of  an  Advowson  of  his  own  Purdiase,  and  there  it  is  i3-b.  Vin.  Abr. 
not  held  so  clearly,  that  he  should  avoid  it  bj  reason  of  his  Nonage,  ^^^  pK  ^l^*^  ^* 
for  he  is  not  so  fully  within  the  Purview  of  the  Act,  because  be  had  r  Bro.  Covertoic, 
not  the  Advowson  b^  Descent,  and  the  Statute  says,  he  shall  have  ^^o.  Pu-iiaineii^ 
ehe  same  Action  as  hu  last  Ancestor  should  have  had    ^  And  so  it  t'x,  S5*H.^^ 
is  there  beld|  that  where  the  Statute  of  Merton,  cap,  5.  ordaini^  si  b.  /Vr  Stdksm. 
that  Usuries  shall  not  run  against  any  being  within  Age,  which  is  <  Inst.  89.  t  RuL 
as  much  at  to  say  that  the  Kent  shall  not  be  doubled  durii^  the  Abr^^opt^^' 
Nonage  of  the  Heir,  if  the  King  gives  Land  to  another,  rendering 
Rent  payable  at  a  Feast  annually,  and  for  De&ult  of  Payment  that 
he  shall  double  the  Rent  at  every.  Default,  and  afterwards  the 
Grantee  dies,  bb  Heir  within  Age,  there  he  shall  not  double  his 
Rent  to  the  King,  for  although  the  Statute  b  general,  yet  the  King 
is  bound  by  it,  because  it  is  made  for  Remed^  of  Infants,  and  for 
the  public  Good.    ^  Also  the  Statute  of  Merton,  cap.  10.  which  iiRoL'R.ifis:' 
ordains,  that  every  Freeman  which  oweth  Suit  to  the  County,  Tritk^  4  Bac  Abr.^f. ; 
ing,  Hundred^  and  Wapentake,  or  to  the  Court  of  his  Laid,  may  \  \) 

freely  make  his  Attorney  to  do  those  Suits  for  him,  includes  the. 
King  in  the  general  Wurds,  for  a  Man  may  make  his  Attorney  to 
do  his  Suit  to  the  King's  Court^  if  he  be  his Xiord,  as  well  as  to 
the  Coiut  of  another,  because  Uie  Act  is  made  for  the  Ease  and 
Convenience  of  Subjects.    ^  So  in  Longo,  5  Ed^  4.  a  Man  iiidicl*  k  p.  Long.  5  Ed. 
ed  of  Trespass  pleaded  not  guilty,  and  was  convicted,  and  there  lie  ^  ^^  !^  ^^^ 
shewed  to  the  Justices  that  he  wanted  an  Addition,  and  that  the  vM^^nt^r 
Court  ex  officio  ought  to  consider  it,  althou^  he  had  nieaded  to  it,  i  Rqi:  Ik  155.'* 
and  he  prayed  Remedy,  and  there  it  was  said  that  an  indictment  is.  ^  Keb.  t^RC' 
the  King's  Siiit,  and  that  tlie  King  is  not  bound  by  the  Sutute  to  l^^LT'^rPii^  ^ 
tfive  an  Ad4ition,  but  it  b  at  the  King's  Election,  as  it  was  at  the  59.  a  Fia^  sSi. ' 
Common  Law;  but  it  is  there  held  that  the  King  is  bound  by  die  Via.AI^.  titf -.^ 
Statute,  for  of  a  Law  which  bekHigs  to^a  common  Person,  be  it  pt^?fS^'^   " 
the  Common  Law,  or  a  special  Law,  every  Man  shall  tsJte  Ad-^).  '  ;^' 

vantage,  which  the  Kii^  of  common  Hight  camiot  defeat,  for  everjp  '  ,     1  .; 

Man  b  an  Inheritoi*  to  tfab  Common  t«w  of  Addition,  as  well  as  ^  •  -  : 

to  any  Other  Common  Law,  which  the  King  cannot  defeat  without  -    '^' 

Parliament,  for  of  this  Law  every  Man  diall  take  Advantage :  And  ,     . ,  "^ 

to  thb  all  the  Justice  there  iigited  thglthere  ought  to  1^  an  Ad* 

dition 
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dition  in  the  King's  Actions,  as  in  IndictnienU  where  Procen  of 

Outlawry  lies^  as  well  as  in  Debt,  Trespasi,  Appeals,  and  other 

such  Originals,  where  Process  of  Outlawry  lies;  which,  it  was 

said,  is  a  very  good  Case,  and  the  Reason  there  given  is  well  woilhy 

of  Observation.     Yet  the  King  is  not  generally  bound  by  all  St»* 

iTw  SI  Ed.  1.        tutes  in  general  Words,  unless  he  is  specially  naiped.     '  Aa  the 

Fit*.  PreroM-      Statute  which  says,  Common  Pleas  shall  not  follow  our  Court,  floes 

68.V^75^.         "^^  '^'"^  ^^^  King;  nor  the  Statutes  whic)^  give  Punishment  for 

1  Roi.  R.  164.       Distresses  in  divers  Cases,  nor  many  other  Statutes  which  give 

4  Bac  Abr.  199,    Punishment  for  breaking  of  Orders,  or  touching  Goods  and  Chatr 

^tf'aT^(%)^^*      ties,  which  are  intended  only  between  Subjects,  and  to  prevent 

^  ^  ^      '  J)iscord  between  tliem ;    but  otherwise  it  is  if  it  conceroa  the 

[  *2S7  ]      *  Safety  of  Inheritances,  or  the  public  Utility  of  the  Realm.    Aad 

as  in  the  said  Statutes  of  Usurpation,  of  Usury,  and  others  which 
concern  the  Reality  or  Inheritance,,  or  the  public  Good  of  the 
Realm,  the  E.xpositors  of  tliem  have  construed  them  to  include 
and   bind   the  King  by  the  general  Words,  without  aay  special 
Mention  of  him,  so  have  they  expounded  this  Act  de  donis  conUr 
tionalibus  to  bind  the  King,  and  especially  upon  this  Reason,  viz* 
because  the  King  and  the  Realm  have  ordained  that  the  Will  of  the 
Giver,  according  to  the  Form  in  the  Deed  of  Gift  manifetikf  ex- 
pressed,  shall  from  henceforth  be  observal,  so  tnat  thereby  it  has 
made  the  Will  of  the  Donor  only  to  be  respected  and  regarded,  in 
which  Words  (as  IValsh  said)  the  King  has  submitted  his  own  Will 
to  the  Will  of  another,  and  that  by  Act  of  Parliament.    So  thai 
every  one  that  can  say,  <<  this  is  the  Will  of  the  Donor  espreased 
**  in  the  Charter  or  Conveyance,"  may  thereby  bind  the  Ki^,  and 
take  from  him  all  Elections  to  have  it  as  a  Fee-simple  conditional, 
as  well  as  the  Power  to  alien  after  Issue  had,  and  ipay  say  to  him, 
**  it  is  not  the  Will  of  the  Donor  that  you  shall  have. a  Fee-aimple, 
<<  or  that  you  may  alien  after  Issue  had.**     So  that  the  King  may 
by  Justice  bind  himself  to  the  Will  of  another.  Mid  cannot  go 
from  it;    for,  he  said,   the  King  has  in  him  tlu-iee Things,  viz. 
Power,  Justice,  and  Mercy;   Power  to  do,  Justice  to  enforce 
him  to  do,  and  Mercy  to  restrain  him  from  doing.    The  last  of 
these  is  exercised  in  NIatters  that  touch  himself,  but  Justice  to  en- 
force him  to  do  has  Respect  to  Things  which  concern  the  Public, 
so  that  every  Subject  may  claim  from  him  Justice,  and  the  King 
is  forced  by  Justice  to  do  that  which  he  ought.    And  so  the  Lord 
3erkleu might  say  to  the  King,  ''you  have  bound  yourself  by  Au* 
<'  thority  of  Parliament  to  the  Will  of  another,  viz*  of  the  Donor, 
''  and  by  his  Will  you  shall  only  have  an  Estate-tail,  and  you  have 
'*  no  Power  to  alien  the  Land  from  the  Donor,  or  him  in  Re- 
'<  mainder,  if  your  Tail  be  ended ;  and  your  Tail  is  now  ended, 
''  and  therefore  I  who  am  in  Remainder  ought  to  have  it.'*    So 
that  he  may  claim  from  him  that  to  which  he  is  bound  by  the  Act 
as  another  Subject  is,  and  he  may  object  to  him  the  Act,  which 
restrains  him   from  saying,   that  he  has   a  greater  Estate  than 
in  Tail.     And  to  prove  that  the  King  is  bound  by  the  Act,  and 
that  he  cannot  say  since  the  Act  that  the  Estate  is  a  Fee>siinple 
conditional,  as  it  was  before  the  Act,  the  Case  of  Tenant  in  Tail 
attainted  for  Treason  was  alledged,  in  which  Case,  it  was  said,  the 
Issue  in  Tail  should  iuheritj  and  the  King  should  not  have  the 
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.Liand  against  the  Issue  by  reason  of  the  Attainder.    And  to  tbia 
.^Effect  Uie  Case  of  ihe  Earl  of  Kent  was  cited,  who  was  Dcmee  in 
Tail  of  the  King,   aad  committed  Treason  against  the  King, 
which  Case  i«  in  ■  JIftcA.  7  U*  4.  coram  Rest^  where  die  Statute  •M.r  H.4.3«.a- 
de  domt  condUionaKbus  is  touched  to  this  Purpose.    And  if  the  ^'^^  u7t?^« 
Issue  in  Tail  nnght  say  again^  the  King  that  his  Father  was  not,  ^  Poit's5i  («> 
as  to  the  King,  Tenant  of  a  Fee-oimple  conditional,  but  Tenant 
in  Tail,  and  therefore  that  he  should  not  forfeit  the  Land  to  the 
Kuig  for  Treason,  this  proves  that  the  King  shall  be  bound  by 
llie  said  Statute,  by  reason  of  the  Words  (the  Will  of  the  Donor 
shall  be  obierved).    ^  And  this  was  always  received  for  Law,  and  ^srH.  a.  Bro. 
practised  until  the  Statute  of  26  H.  8.  cap.  13.  which. enacts,  that  VS^k^^ji'^*' 
every  one  who  ihall  be  attainted  of  Treason  shall  forfeit  to  the  130.  a.  ^'s.  ij* 
King  all  his  Tenements  or  Hereditaments  which  he  nas  of  any  Es-  11  Co.  72,  b. 
tate  of  Inheritance ;  by  which.Words,  viz.  (of  any  Estate  of  In-  15^1*^^^* 
heritance)  it  ha^  bc^  taken  that  Tenant  in  Tail  shall  forfeit  en-  oodbisoa.  Ilct. 
tirely  die  Lands  entailed,   but  mitil  this  Act  was  made  it  has  iro.  T.Jones24o. 
always  been  held  and  practised  otherwise,  since  the  Statute  de  ? ^t^^jf'  ^g  ^'  ^^* 
donis  conditmudibus,  viz.  that  the  Issues  in  Tail  should  inherit  the  g^  pf  ^^  ^^ 
Lands  against  the  King  causa  qua  supra*    ^  So  in  4  /f •  6.  Te-  1  H.  H.  P.  c. 
nant  in  Fee-simple,  who  held  of  the  Kii^  in  capite,  made  a  Gift  y^  *  SS*T^* 
in  Tail  to  hold  of  Uie  chief  Lord  of  die  Fee,  die  Donee  died,  his  |  Bao.^r.  576. 
Issue  being  within  Age,  .and  the  King  seired  him  as  hb .Ward^  and  Pont  A54. 
the  Donor  claimed  him,  and  upon  the  Matter  disclosed  in  Traverse  ^T*^S'  ^A^'a 
of  an  Oflke  there  was  a  Demuncr  in  Law  ;  and  there  it  is  well  ^'.  Bro!.^t.  ^^ 
debated  whether  the  Donor  or  the  Donee  is  Tenant  to  the  King,  Tenures  fi.  Pon 
and  other  Matters  relating  to  the  Point  of  Wardship ;  and  at  lalt  ^  O  fH^^'^r 
it  was  awarded  by  the  Advice  of  all  the  Justices  of  the  one  Bench  3^  ^G^pl.  5.  Per 
and  of  the  other,  that  the  Hands  of  the  King  should  be  ousted,  FUth.  Bro.  Te- 
and  that  th#  Donor  should  be  restored  to  the  Ward,  which  he  nur^ «.  Pou 
ought  not  to  have  been,  if  the  King  had  not  been  bound  by  the  ^^^  ^'^* 
aaid  Statute  de  donis  conditionalibus ;  for  if  the  Donee,  as  to  die 
Khu[,  should  be  as  he  was  before  the  said  Act,  then  lie  should 
be  Tenant  of  a  Fee*simple  conditional,  in  which  Case  he  should 
be  immediate  Tenant  io  the  King,  and  then  the  King  shouU  have 
had  the  Wardship  of  his  Issue,  but  in  that  it  was  acKndged  that 
he  should  be  in  Ward  to  the  Donor,  and  not  to  the  King,  tbevein 
all  the  Justices  then  took  it  that  theKir^was  bound  by  the  Sta- 
tute.   *  So  Walsh  cited  the  Case  in  4  Id.  7.  and  said  that  it  was  'M.  4  H.  7.  I6. 
found  by  diem  clausit  extremttm  after  the  Deadi   of  the  Lady  ^'^*  £?^^^' 
DacreSf  ihftt  one  by  Fine  gave  l^and  to  anodier  for  Life,  the  Ke- 
'muinder  to  the  Lord  Dacres,  and  to  the  said  Lady  his  Wife  in 
Tail,  and  die  Lord  Ducres  died,  and  the  Lady  Docivs  entered 
u{M>n  the  I'eoant  for  Life,  end  dbseized  him,  after  which  Dis- 
seizin the  said  Tenant  for  life  re-entered/  and  was  Sfuied  at  the 
.Time  of  the  Death  of  the  Lady'i>acrei,  and  that  she  did  not  die 
aeited  of  auy  other  Land:  And  one  came  into  the  Chancery,  and 
surmised  that  the  Tenant  for  Life  had  surrendered  hi^fiatateto 
the  Lady  in  her  Life«tidie,  and  so  she  died  seized,  and  prayed  a 
newCdmniission  of  meHusifupdrtndum  for  the  King,  anid  bad  it, 
.^upon  which  the  Commissbners  sat,  and  returned  it,  and  it  is  diere 
debated  wbetlier  or  no  diis  new  Commiasion  was  well  awarded,  and 
^  it  was  held  clearly  by  all  the  Justices  that  the  Commission  was 
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•Bio.Teimra96.  I^adly  awaided :  *  And  oiie  of  the  principal  Reaioiit^lras;'  tlMTal^ 

though  the  Land  wa»  held  of  the  King  by  Knight's  Scmoe>  f^ 
the  0|«e  ought  to  be  taken)  yet  it  waa  h«ld  of  the  Dcmmv  mVi^ 
and  not  of  the  Kuig,  and  then  to  eoipiire  for  a  better  Titte  'At 
the  King,  where  it  appears  that  sltfaoogh  k  had  been  as^-thcJF 
surmised,  yet  the  King  has  no  Title,  bat  anetber,  vtf.  th9^0#* 
nor,  it  ought  to  be  utterly  void;  for  it  is  these  said,  allboiigb^bl 
Kic«  might  take  the  Services  by  the  Hands  of  the  Tenanc  M 
TaSl  because  he  is  in  Possession,  yet  notwithstanding  thisrhirji 
Tenant  to  the  Donor.  And  it  was  for  thb  Cause  cbmy  Umt  aB 
die  said  Justices  held  that  the  ComroiBsion  was  badK  awarded* 
*  By  which  Judraieut  it  is  iaaplied  (as  fVaUh  said)  that  the  insliees 
tfiere  held  (he  King  to  be  bound  by  the  Statute  de  iomt  itondiikh 
nalibuSf  for  if  he  had  not  been  bound  by  it  then  Ibe  Surmise  ifoidd 
have  been  suflSdent  to  entitle  the  King,  for  then  the  Donee  should 
have  been  said,  as  to  the  King,  to  have  a  Fee^simple  eonditiMfeli 
and  so  should  have  held  immediately  of  the  l^vam,  and  not  itf  the 
Donor;  But  in  that  they  adjudged  that  he  hdd  of  the  Doner^  and 
not  of  the  King,  therein  it  is  implied  that  the  King  wna  belind, 
and  that  be  coind  not  say  Uiat  the  Ooneft  hid  a  Fee-simple  eon-^* 
•T.9H»4.9.b.  didonaL  ^  Also  <Sofiriko/e  cited  die  Case  in  8  A.  4.  whicb,"he 
P^PmM^qm^  tfekl,  is  abridged  by  Fitzherbert  in  TiUe  PetiHon,  and  is  thiM.  tit. 
^i^bZ  ''  Tmimt  in  Tail  of  the  Services  aliens  in  Mortmain,  and  the 
Msrtaaiato.       ^^.Tlme  devoKes  to  the  King  for  Defiiuk  of  the  other  Lordi, 

'^  whereby  the  King  seizes  the  Servioesy  and  afkerwards  thcnLand 
,    ^'  escheats,  the  Issue  in  Tail  shall  have  Remedy  by  P^titioii;wr 

^  Gascoign  ;*'  and  this  he  should  not  have  if  it  was  a  Fie'Siii^ile 

conditional  as  to  the  King.    So  that  these  Cases  prove  that  Urn 

Judges,  in  former  Times,  have  taken  this  Act  to  bind  the  King. 

and  to  restram  him  from  ail  Election  to  lake  the  Ellate  as  a  FcSl 

-simple  conditional.    And  if  they  have  so  taken- it  m  the  Gases 

above  cited,~a  fortiore  the  King  shall  be  bound  in  the  Case  here ; 

fpr  in  the  said  Cases  he  vvas  bound  notwithstanding  he  claimed  in 

>  Right  of  the  Crown,  but  liere  the  Estate  vested  in  King  Henry  7* 

ill  his  JSody  natural,  and  in  his  sii^lar  Capacity,  as  it  is  said' 

before,  and  not  in  his  Body  politic,  in  which  Case  he  Shall  irt>t 

hiive  bis  Prerogatives  in  such  Latitude  as  he  shall  in  Things  which 

.he  eqjoys  in  his  Body  politic  as  King.    But  thb  here  vesCi  hi  a' 

^nyore  inferior   Degree,  and  more  du^ant  Aom  Prerogative,  f6r 

which  Reason  it  seemed  to  them  that  the  Alienation  6f  Ki»  £c^- 

WMrd-G.  shall  not  prejudice  the  Ixxtl  BerUejf,  bntAa^  his  Entry 

is  la>»jfiii;  and  that:  ^  PlaiotiiF.  shall  be  basred.  - 

On  the-  CQi^t^ry  il  was  argued  Jby  the  said  ^er  Serfeaiill  "of 
Counsel  ior  the  Plaintiff.  And:  first  they  admitted  tbail  the  Kiiif 
has  a  doubfe  Cjipa^ly.,  and  that  hoih  remain  in  hknUt-'eiie  lahMf' 
Time,  jmd  liisu  he-i^ay  iake  in  the  one  dr  in  the  other^  nceordflig; 
u\  the  Gi£tis  made  to  him.  Andr  aldaoogh  k  be  so^  yd:  lietefiii^ 
Heaiy  7.  took  the  Remainder  in  bis  Body  politic,  for  it  was  Jh 
mited .  to  him.  by  the  Name  of  King  Henry  7.  to  diat  it  ip'  ps^- 
Henry  7«  only,  bitt  Khig  Henry  7.  afeid  he  is  named  by  the  Name 
.of  his  Body  politic,  as  well  as  i>y.tbe  NaiMe  of  hiS''  Body.na^'- 
^fMrai,  and  he  has  Heirs  as  well  in  tfaetjpe  Bd^as  in  tbn/od^^ 
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ift:4wt  tht  Words  4jre^  iadiflfcmitfy  puti  mcTlie  may  tiii^  it'  in  thii  ' '  ' 
^fie  ^  well  at  in  llutt  9dier.  BnC  efery  Gift  shall  be  taken  ibost 
ijtieltgly  acaiMt  Um  dmt  gives  it,  and  Moftt'largety  ftr  iiim  tb 
5p4to«i  if  la^i^ii*  'And  f  tlie  Cody  politic  is' mor^  lam  than 
t^Body  MCutal^  then  it  iv  mev^'  benefieial  for  Ktirg  nt^  7. 
lo^Jlliheitio  thattbanin  4beotba*Capacity)  accordinf^  t<ytfieAr- 
fVVHftita  awde  INI  tbeetherSidey  ft>r  they  agree  tKirt  m-this'Body 
III  hat.a  greater  Prmgidve  and  gmiter  Lil^ty  thMi  in  tbie  ottie^ 
f^df^ifit  betiK^i  it  iff  move  bendkiiil  for  him  to  take  the  Land 
i|i.Ti|ie  Bd<j^  ipoUtie  than  in  the  ether:  "And  therefore,  tipon  this 
Aooount^  he  shall  beo  taken-  to  reteive  it  in  diat  Bod;^,  because  ^ , 

a^XAiff  edjiidges  it  best  for  hiai.   -Bet,  diey  said,  it  is  not  ne- 
cessfiryrlo  rest  «pon  this  Point    For  althov^  the  Law '  should 
i^y^dge  that  King  Htntyl.  took  it  in  his  Body  naturdi  and  not   • 
IB, bis  Body  poiitici  yet  tne^  said  that  he  is  not  toid  bf  Prerogl^- 
tive  in  refafd  to  Things  whidi  he  has  in  his  Body  i^ral^.  but  ne 
shall  iiave^  Pjnarotttive  and  Liberty  hers,  adthit^ng  that  lie  took 
the.I^uad  ia  ifais  Bodynatnrnl,  to  ba^  a  Fe^-eiMple'c6nditton&}l 
and  to^iave^-Power  'to  aken  fost  prokm  nriciialai^i  av  he  s||oura 
IwviSt  ^if  bebad  taken  kin  hnBody  polidc.    ^  Forwhed  the  ^  See  Ante  ns<«| 
Bodyipoli^  of  King  of  this  Realm  is  eonjoined  to  the  Body  ^^^^ 
natanilp  end  oae  Body  is  made  of  them  bolb,  the  Degree  6f  Ito  r^^*^ 
Body  natural  md  of  the  Things  possessed  in  that  Capici^  is 
thereby  akeied,  and  tbe  Efl^ts  dMMoT  are  changed  by  m  fmo^ 
with  the  olber  BocK,  and  don't  remain  in  their  former  Degree,, 
but  pairlake  of  the  Effects. of  the  Body  politic.    *  And  th(l^fbre,<M«  i  H.7«c%. 
it  aM^ara  in  1  U^  7.  that  the  aame  Kmg  Henry  ?.  wa«  attainted  Fits.  PirUssiwrt 
tqpJParliameBt^.  and  it  i».  there  agreed  by  dl  the  Jusd^el;  Ihat  ei'u^^^^  ^ 
inakMt  that  be  took  uponliiB  to  be  King,  be  was  a  Person  able|  if. «.  csM^t 
and  discbeiged  of  thet  Attainder.    And  ditf  Reason  thertof  b;  Cuf .  s^lfo^se. 
b«mse  the  Body  naitund  and  the  Body  iMflitic  sllre  cbnsolidil<M*  \  Sj!!^  £* 
mto  one»  and  the  Body  pohnc  wipes  away  e^ery  Imp^neclKNi^  Wiog.  Max.  ny. 
of  the  ,^er  with  whick  it  is  consolidate^  and  makcHI  it  to  be  6t«pi.t.  Pert 
in  aooUier  IX^ee  dian  U  should  be  if  it  were  alooe  by  itsctf;  *^<')- 
^%^WaUi  said,  where  King  Atdkeitf  d.  was  eiifeoflfed  to  the  <M.5Ed.4.r« 
IJse  of.  otherty  and  afterwards  took  upon  him'  the  royri  Estite,  the  ^^J^   ^^ 
Law  w|M  t^en.that  the  Use  was  gone ;  and  dierrfoie  an  Act  wai  ^^SSf^\\SL 
jnade  v^Mja^^fnt  Year  of  hb  Reign,  cap.  5.  that  tbfe  Lmd  dioold'si. 
be  hivfee.  iu  ^e  teahty  fm  Vst.   lAnd  the  GMue  why  the  Use 
thene  il^et^gone  .by  the.  common  Law,  was  tieC  koNise  w»  Qj^. 
Gitf  eif  hsajSody:  o^tittal  was  drowned   by  the  iXgtli^r  ^^» 
(for  this  Capaci^r  retnmnsd  after  he  was  Kl^^^aM  hi  thn|  Gi^  *  .v:«<    . 

ciijr  W  j^U  tbe  j4iiHi.tfterwards>  biit  the  Reaeott  was,  IkKAusr  tQ  ui-Zi^A 

tU  Bodymitwrid,  i^  iwhidk!  be  held  the  llttd,  ib^Bodj  poKtlc. 
t$u ,  esa^cialpd  jind  ^ooigoined,  during  whiA  Aeso^telon  or  <7on- 
jnqotim  the  Be4y.il«tttnd  pastahes  of  the  Nelure  and  Effects  of 
t%BoArp«(Mic^  'And  th»B4dypoIitie  eautiot  b^  idzed  te  i^ThattiheKtaf 
2     i^/if   1'*        .■  f-  .  »•     '•  V.         ^^'^^  ^-caartstaadtdtcd 

to  •  vie.  T^r  £«  4.  IT.  h. :  PitiL J^fiamts  ft.  Me.  «to*u  el  Vtei  9^^  Dy.  a.  pL  la. 
HM^.  *¥>.%.  ^  RoT.  Atrr.  reO.  C.  pL  1.  1  ItoKlt.  SSti  393*  ?epb.n.  Craw  J.  50,  it.  Jcalu 
1fa»  tl^i9Si^i  Iiili4>9«.'  Hardr:  4etf;4Sa.  1  Mod.!??.  Crorapt.  J.,C.^64.  a.  Bar.  Ecad.  en 
ij«t»o^pjmJ^  Wh.l4uriif4lMs,4«.5,e.lf.trO,iri.  4Bac.Abr.l90,m*  Pastt4f(0> 
Bih^  i  ^1^^479.  viJ^M  the  Matter  of  Uie  Belli  iSQrt  tlaia  heaaMMahcJUaf  to  bo  iaKatafe 
or%  Vreti^ii6ti«fOiMddlBf  tko  fsncrtl  rcceivod  Opinioa  to  tbc  contrary. 

Use, 


286  a  Anno  3  Elizabeth,  in  C.  B. 

'S.P.Bac.Rcad.  Vte^  no  more  can  die  Body  '  natural  during  the  Time  thej  ava 
en^ut.  of  Uses     together,  for  it  b  drawn  to  the  Quality  and  Efifects  of  the  Body 

poiuic,  which  ia  the  greater.     For  Richard  3.  taken  abstractedly 

from  King  did  not  hold  the  Land,  but  Richard  3.  beii^  King, 

held  it,  who  might  not  so  debase  himself  as  to  have  Land  to  the 

Use  of  another.     So  that  the  Body  natural,  by  partaking  of  the 

other,  is  not  in  the  same  Degree  as  it  should  be  if  it  waa  disjoined 

from  the  other,  and  the  like  of  the  Land  which  he  boMs  m  the 

t  T.itt.  $  ire.         Body  natural.     For  Bendloe  said,  *  as  a  Villain  that  purciiases  Free* 

1  ^jncb  ic.  land  shall  make  it  to  be  Villain-land,  according  to  the  Nature  of  his 

MbUU  ^^  Person  who  holds  it,  ^  so  e  converso,  the  Person  of  the  King,  which 

b  most  firee,  and  has  tlie  most  Prerogatives  and  Franchises,  shall 

make  the  I^and  which  he  holdsf  to  en-sne  the  Nattu-e  of  his  Person, 

*T.  4S  Ed.  3.  St.  ^^^  ^^  ^^  demeaned  according  to  his  Privileges.  ^  And,  he  said,  if  the 

b.  Bro.  Incidents  King  purchases  a  Manor,  to  which  a  Franchise  is  appendant,  and  af« 

^^*  terwards  aliens  the  Manor,  the  Franchise  shall  not  pass,  and  so, 

[  *239  ]      *he  said,  Thorp  held  in  43  Ed.  3.  in  a  Quart  Impedil:  And  the 

Reason  is,  because  notwithstanding  that  the  King  purchases  the 

Manor  to  him  and  his  Heirs,  and  that  it  shall  vest  in  his  Body 

natural,  yet  to  this  Body  the  Body  politic  is  annexed,  which  will 

not  suffer  the  Franchise  to  be  in  Esse.  Which  Case  proves,  that  al- 

thotM;b  the  Body  natural  of  the  King  is  distinct  in  Capacity  from 

the  Body  politic,  yet  it  di>ts  not  r<;iuuui  distinct  from  it  to  all  •iher 

•  F.  N.  B.  3«.  f.   Purposes.     *  So  if  the  King  in  his  Body  natural,  and  another, 

Bro.  PrerogatiTe  purcbate  Lands  in  Fee*simple  jointly,  they  are  not  Joint-tenants, 

Cklnram  tSL"        but  Tenants  in  Common,  between  whom  Survivorship  sball  not 

eFiBdias.  hold  Place:  And  so  if  the  Purchase  be  before  he  is  King,  after 

he  is  King  die  Jointure  is  severed.     But  if  the  King  in  his  Bodyr 

natural  was  to  all  Purposes  as  a  common  Person  is  in  his  Body 

natural,  then  he  might  hold  in  Jointure  with  another,  whereas  no 

Body  politic  can  bold  in  Jointure.     And  dierefore  when  the  two 

Bodies  in  the  King  are  become  as  one,  to  which  no  Body  is  equal, 

this  double  Body,  whereof  the  Body  politic  is  the  greater,  cannot 

k  M.  44  Ed.  3.       hold  in  Jointure  with  any  single  one.     '^  So  f  Bendtoe  said)  if  the 

45.  a.  *"»tr.  King  has  a  Seigniory  in  his  Body  natural,  he  may  distrain  for  the 

Di9d^^6.  88?^*    Arrearages  thereof  in  ail  the  Tenant's  Lands  holden  of  others,  by 

PrerofntHve  77.     reason  of  the  Accession  of  the  royal  Estate  to  his  natural  Body. 

1 E?"^^^*.        So,  he  said,  if  the  King  in  his  Body  natural  before  he  was  King, 

s    nic    1  6.         ^  after,  purchases  Land  in  Fee-simple  upon  Condition,  and  the 

Condidon  is  broken,  the  Feofibr  cannot  enter  upon  him  for  the 
Condition  broken,  as  he  might  if  the  Estate  royal  was  removed 
«  H.  10  H.  4. 7.  from  his  Body  natural.  'And  Puttrel  put  the  Case  in  10  H.  4. 
pi.  5.  M#or,  150,  ivliere  the  King,  as  Heir  of  the  Duke  of  Lancaster,  brought  m 
L^  m.win*'!!!!!  ^^'•«  Facias  to  have  Execution  of  Lands,  and  in  the  Writ  there 
(10  H.  7.)  was  the  Clause,   quod  non  omUtas  propter  aiiquam  kbertaitM^ 

Crompt.  J.  C.       and  the  Writ  Mas  challenged  because  these  Words  are  used  in  Writs 

f^FortsScql  ^*^®*'®  *®  ^^  demands,  as  King,  a  Thing  which  belongs  to  the 

Crown ;  but  the  Writ  was  awarded  good,  notwithstanding  that  the 
Possessions  of  the  Datchv  were  severed  from  the  Crown  by  Par- 
liament :  So  that  although  he  there  demanded  the  Land  in  his  na* 
tural  Body,  he  had  Bene6t  of  his  Body  politic,  and  dierefay  he 
maintained  the  Writ,  which  he  should  not  have  done  if  the  Bod^ 
politic  had  been  disjoined  from  the  Body  datiual.     Wherefore  it 

appears 
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appears  by  these  Cases,  that  although  it  should  be  admitted  that 
King  Henry  7.  took  the  Remainder  in  his  natural  Capacity,  never- 
theless he  is  not  destitute  of  Prerogative  in  this  Case,  but  by,  the 
Conjunction  of  the  Body  natural  with  the  Body  polnic  of  King 
of  this  Realm,  and  the  Estate  royal  he  is  advanced,  and  shall  have 
his  Privileges,  and  his  Election  to  have  a  Fee-simple  conditional^ 
or  Power  to  alien  afier  Issue  had,  as  he  should  have  had  if  he  had 
held  it  in  his  Body  poliMc.  So  that  if  the  Body  politic  of  ttie 
King  (if  the  King  had  taken  the  Land  therem)  might  have  had  an 
JElection  to  have  a  Fee-simple,  or  Power  to  alien  after  Issue  had,  ^ 

in  the  same  Manner  he  shall  have  here,  though  he  takes  it  iu  die . 
Body  natural ;  and  this  is  the  only  Pomt  that  ri^mains  to  be  dis- 
cussed.    And  as  to  this,  true  it  is  that  before  the  Statute  de  donis 
conditionalibus  **,  all  Estates  of  Inheritance  were  Fee-simple  abso-  «»  Sec  Ante  S55 
lute,  or  Fee-simple  conditional,  and  the  Fee-simple  absolute  was  (J*)»  *"<^  t^c 
as  it  is  before  recited,  and  the  Feesimple  cd'hditional  was  that  citedL*  ^"^ 
which  we  now  call  an  Estate-tail,  viz,  when  it  was  limited  that  the 
Heirs  who  should  inherit  the  Estate  should  issue  of  the  Body  of 
one  or  two  Persons  certainly  named,  which  Estates  were  called 
Conditional  for  the  Cause  shewn  before.     ^  And  because  these  « See  Ante  985 
listales  were  Fee-simple,  no  Remainder  could  be  appointed  over  (*>)>  and  the 
tipon  the   Determination  of  them,  ^  for  a  Remainder  cannot  be  f^eJ*  ^^^" 
limited  over  upon  a  Fee-simple  precedent.      *  And  therefore  a  f  see  Ante  235 
Formedon  in  Remainder,  to  claim  a  Remahider  upon  such  an  (j^y  a°<i  the 
Estate  ended,  lay  not  at  the  common  Law,  nor  before  this  Statute.  ^-^^^  ^^^ 
^  And  the  Heir  should  have  had  an  Assize  of  Mottdancestor,  before  r  See  Ante  235 
this  Statute,  against  an  Abator  in  all  Cases  after  the  Death  of  such  (gX  and  the 
Tenants  of  a  Fee-simple  conditional.     'And 'there  was  uo  i^br-  ^J^j^  ^*" 
medon  in  Descender  at  the  common  Law,  but  in  one  special  Case,  1^  la  Ass.  pi.  5. 
in  which  (by  Bend/oe)  it  lay  at  the  common  Law,  and  there  the  Bro.  Mortdan- 
Assize  of  Mortdancestor  would  not  serve  the  Issue,  and  that  was,  Jg^illuJii  74^^  • 
^  if  a  Man  bad  Issue  a  Son,  and  his  Wife  died,  and  afterwards  he  Bootli  ui.  Post 
took  another  Wife,  and  Land  was  given  to  him  and  to  his  second  2^1  (»)• 
Wife,  and  to  the  Heirs  of  their  two  Bodies  begotten,  and  they  Tenant  pe?Spy 
bad  another  Son,  and  the  Wife  died,  and  afterwards  the  Father  24.  b.  NJC.  f  3. 
died,  and  a  Stranger  abated,  there,  he  said,  before  the  Statute  the  ^ •  N.  B.  tii.  1. 
Son  could  not  have  an  Assize  ot  Mortdancestor ^  '  for  one  Point  of  o^  Be"„af^i89. ' 
the  Writ  is,  to  enquhe  if  the  Demandant  be  next  Heir  to  his  Fa-  Gouldsli.  6. 
ther,  and  that  he  is  not,  but  the  eldest  Son  is  his  next  Heir,  for  «  Brownl.  44. 
which  Reason  such  AVrit  would  not  serve  upon  his  Title,  and  there-  J^p^i^^t^! 
fore  before  the  Statute  he  should  have  had  a  Formedvn  in  De-  1  Finch  270. 
scender,  which  was  no  other  than  a  Writ  founded  upon  his  Case.  ^  l*'inch  ser. 
So  that,  by  him,  a  For  medon  in  Descender   lay  iu  this  special  j  Blc^Abr'ssr 
Case  at  the  common  Law,  before  the  Statute  de  donis  condition-  vin.  Abr.  tit. 
a/ibus ;  and  to  prove  the  same  he  cited  the  Book  of  5  Ed.  2.     Bat  Fonuedon  B. 
yet,  he  said,  this  Writ  was   to  recover  a  Fee-simple.     So  that  fg  p  « Brownl, 
all  such  Estates  were  Fee-simple,  that  is,  Feesimple  conditional.  44.  o.  Bendl. 
"And  after  Issue  had,  the  Donees  had  Power  to  alien,  and  thereby  189, 190.  1  Fincli 
to  bar,  as  well  the  Issues  as  die  Donor  if  Issues  had  failed.    And  yTn.  Abr"ut.*^' 
this  the  Statute  rehearses,  and  the  Makers  of  the  Act  inteuded  to  Fonncdon  Bi 

pL  1.  See  M.  10 
Ed.  S.  Fitz.    Formedon  55.  Co.  Litt.  60.  b.  S  Co.  9.  a.    Booth  1S9, 140, 141. 
t  Dy.  310.  pi.  BS.  1  Fiuch  28^.  9  Fiucb  390.  Vin.  Abr.  tit.  Mortdancestor  B.  p|.  7. 
*»  Sec  Ante  tZj  (k),  and  tbe'Books  tbere  cited* 

u  H  relieve 
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relieve  both  the  one  and  the  other  in  this  Point.     And  therefore  it 
has  orddnedy  that  the  Will  of  the  Giver,  according  to  the  Form  in 
the  Deed  of  Gift,  manifestly  expressed,  shall  from  henceforth  be 
observed;  so  that  the  Purview  is,  that  the  Will  of  tbe  Donor  shall 
be  observed,  and  therefore  the  Donee  cannot  alien  to  bind  the 
Right  of  the  Issues  or  of  the  Donor,  and  so  the  Statute  restrains 
the  Power  which  the  Donee  had  by  the  common  Law.     But  al- 
though the  Purview  is  general,  viz.  thit  the  Will  of  the  Giver^  &c. 
shall  be  observed,  &c.  without  any  Exception  in  the  Words,  yet 
there  is  an  Exception  in  the  Intent,  which  m  die  Exposition  of  tbe 
Act  is  as  strong  and  full  as  if  it  had  been  expressly  uientioned, 
and  that  is,  that  the  King  b  excepted.     °  For  it  is  usual  for  the 
Legislature,  in  Acts  of  Restraint  which  they  intend  to  bind  the 
King,  to  name  him  expressly,  and  if  he  is  not  expressly  named, 
it  has  always  been  taken  heretofore  that  the  Legislature  intended 
only  to  bind  the  Subjects,  and  to  make  the  Act  extend  to  them,  and 
not  to  the  King,  for  he  is  favoured  "*  in  all  Expositions  of  Acts. 
And  because  it  is  not  an  Act  without  the  King  s  Assent,  it  is  to 
be  intended  *that  when  the  King  gives  his  As<:ent,  he  does  pot 
mean  to  prejudice  himself  or  to  bar  himself  of  his  Liberty  and 
Privilege,  but  he  assents  that  it  shall  be  a  Law  among  his  Sutgecti. 
And  so  masmuch  as  the  Act  is  made  by  the  Subjects,  who,  it  it 
to  be  presumed,  would  not  restrain  the  King,  and  also  by  the  King 
himself,  who  cannot  be  presumed  to  mean  to  restrain  himself,  the 
Expositors  of  Acts  heretofore  have  well  collected  from  the  latent 
of  them,  that  the  King  ^ould  be  exempted  out  of  the  general 
Words  of  Restramt,  unless  he  is  expressly  named  and  restrained. 
*  And  so  ( Bendloe  said)  in  Stoner*s  Case,  in   12  H.  7.  where  die 
like  Matter  was  debated, TrowicA  held,  that  where  the  King  has  an 
Interest  at  common  Law,  and  a  Statute  is  made  which  takes  away 
the  Liberty  of  all  Men,  yet  the  King  and  his  Liberty  is  not  taken 
away,  unless  be  be  named  in  the  Statute.     And  to  prove  that  die 
King  is  not  bound,  unless  he  be  named  in  the  Act,  the  Statute  of 
Westminster  3.  cap.  2.  was  alledged  by  Puttrel,  which  limits  how 
the  Feoffee  of  the  whole  Land  shall  hold,  and  how  the  Feoffee  of 
Part  shall  hold,  and  provides,  that  if  the  Tenant  aliens  Part  of  his 
Tenements,  the  Feoffee  shall  hold  immediately  of  the  chief  Lord, 
and  shall  be  forthwith  charged  tenth  the  Services  for  so  mitch  as 
appertains,  or  ought  to  appertain,  to  the  said  chief  Lordfor  the 
same  Parcel,  according  to  the  Quantity  of  the  Land  or  Tenement 
so  sold:  And  so  in  this  Case  the  same  Part  of  the  Service  shall 
remain  to  the  chief  Lord,  to  be  taken  by  the  Hands  of  the  Feoffee, 
&c.    So  that  hereby  it  is  enacted,  diet  the  Feoffee  shall  hold  of 
the  Lord  for  the  same  Parcel,  and  that  such  Part  of  the  Service 
shall  remain  to  the  Lord,  to  be  taken  by  the  Hands  of  the  Feoffee: 
Which  Clause  is  as  much  as  to  say,  that  the  Lord  shall  hsiiefor 
Parcel,  and  no  more;  and  the  Clause  is  general  without  kn^  Ex- 
^  F;  N.  B.  255.  a.  ception,  ^  and  yet  it  has  been  taken  ever  since  this  Act,  that  if  the 

Kme's  Tenant  makes  a  Feoffment  of  Part  of  his  Tenancy^  theKii^ 
shall  have  all  the  Services  by  the  Hands  of  the  Feoffee,  or  all  by 
f  M.  10  H.  7.  10.  the  Hands  of  the  Feoffor,  ^  for  before  the  Statute  the  Law  was, 
pi.  26.  Bro.  Tc-   that  the  Lord  might  have  all  the  Services  in  every  Part  of  the  Te- 
nures ip  .  nancy,  and  might  distrain  for  them  in  every  Part  if  they  were  not 

paid| 
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paid,  and  the  King  is  not  specially  named  in  the  Purview  of  the 
Acty  and  therefore  he  is  not  restrained  by  the  Act,  as  it  has  been 
expounded,  for  the  Cause  aforesaid.     '  So,  he  said,  the  Statute  of  '  4  Bac«  Abr« 
fVesiminsier  2.  cap,  16.  ordains,  that  where  divers  Inheritances  de-  ^^* 
scend  at  one  Time,  holden  of  several  Lords  by  Knight's  Service, 
that  Lard  shall  from  henceforth  have  the  Wardship^  of  whom  the 
Child^s  Ancestor  was  first  enfeoffed;  yet  this  does  not  restrain  the 
King,  but  that  since  this  Statute  the  King  shall  have  the  Wardship 
where  the  Ancestor  held  of  him  by  Posteriority,  as  well  as  he 
should  have  had  by  his  Prerogative  before  the  Statute,  because  he 
was  not  named  therehi,  and  therefore  he  was  not  intended  to  be 
restrained  by  it,  according  to  the  Exposition  of  the  Sages  of  the 
Law.    And  therefore  where  the  Statute  or  Treatise  de  Prerogativa 
Regis,  cap.  2.  says,  that  the  Kins  shall  have  the  Marriage  of 
Heirs  within  Age,  &c.  whether  the  Land  of  such  Heirs  have  apper-^ 
tained  to  the  Crown  of  ancient  Continuance,  or  that  it  came  by 
reason  of  Escheat,  being  in  the  King's  Hands,  &c.  mthout  any 
respect  to  the  Priority  y  Feoffment,  although  they  held  of  others; 
this  was  but  an  Affirmance  o^  the  King's  Prerogative,  which  he  had 
by  the  common  Law  before.     So,  he  said,  the  Statute  of  7  Ed.  1  • 
de  I^ligiosis,  which  prohibits  all  religious  Men  from  taking  Lands 
or  TenemetUsof  any  one  under  the  Penalty  of  forfeiting  the  same, 
&c.  does  not  bind  them  from  taking  Lands  orlenements  of  the 
King,  for  the  King  not  being  named  is  not  restrained  from  giving 
Lands  or  Tenements  to  them  any  more  than  to  any  other,  without 
any  Forfeiture  to  ensue  to  his  Patentees  upon  such  Account.     So, 
he  said,  the  Statute  of  Marlbridge,  cap,  9*  enacts,  that  if  any  In^ 
ieritance,  (whereof  but  one  Suit  is  due)  descend  unto  many  Heirs, 
as  unto  Parceners,  whoso  hath  the  eldest  Part  of  the  Inherithice, 
shall  do  that  one  Suit  for  himself  and  his  Fellows ;  but  this  does 
not  restrain  the  King,  ®  for  if  £and  holden  of  him  descends  to  «  F.  N.  B.  159.  c. 
many  Coparceners,  then  all  the  Coparceners  ought  to  do  the  Suit,  ^  Bac  Abr. 
as  well  after  Partition  as  before  :  And  so,  he  said,  F.  N.  B.  holds  ^  suit  o^Coort 
in  the  Writ  de  exoneratione  sectce  ad  Curiam,  for  the  King  not  be-  b.  fo.  36. 
log  named  is  not  restrained  by  the  Statute,  but  he  shall  have  his 
Suit  of  all,  as  he  should  have  had  before  the  Statute ;  but  if  the 
Land  be  held  of  another,  then  the  eldest  Sister  only  or  her  Feoffee 
ahall  do  the  Suit.    '  And  so  the  Statute  of  Magna  Charta,  cap.  11.  '  See  Ante  f 36 
which  sa^.  Common  Pleas  shall  not  follow  our  Court,  does  not  ^'»i*"i^^ 
bind  the  King,  but  be  may  sue  in  the  Kin^s  Bench  for  his  Debt,  ^|^^ 
or  io  other  Common  Pleas  in  which  he  is  Plaintiff.     <  And  the  r  SeeAote  f  36 
Case  before  cited  of  Addition  in  an  Indictment  was  admitted  to  be  (^}- 
as  it  is  there  vouched ;  but,  it  was  said,  the  Reason  is,  because  the 
Statute  of  1  H.  5.  cap.  5.  is,  that  in  Writs  original  of  Actions 
personal,  Avpeals,  and  Indictments,   in  which  Exigent  shall  be 
awarded,  jfaditiom  be  made,  8ic.     So  that  an  Indictment  is  pre- 
cisely expressed  in  the  Statute,  which  Indictment  is  the  King's  Suit 
only,  and  therefore  the  King  is  plainly  cont^ned  in  the  Word  /ri- 
diciment,  but  not  in  the  other  Actions,  and  therefore  it  was  said, 
that  in  other  Actions  he  shall  not  be  bound  by  the  Statute.    And 
as  in  the  Cases  above  recited,  the  Law  has  been  taken  that  the 
King  shall  not  be  restrained  by  the  Acts,  unless  he  be  expressly 
nan^  in  theiO;  so  has  it  been  taken  heretofore  tbit  he  shall  not  be 

H  a  a  bound 
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k  F.  N.  B.  217.  c  bbund  by  this  Statute  de  dom$  condilionaUbuM.     ^Andhereapon 

Putlrel  cited  the  Opinion  of  Justice  Filzherbert^  declared  by  him 

in  his  Natura  Brevium,  in  the  Writ  of  formedon  in  Descender 

*  Vide  Contra       called  insimul  termite  viz.  '  that  the  Land  entailed  shall  be  chained 

Post  249  (V).        iti  the  Hands  of  the  Heir  for  the  King's  Debt  due  by  the  Aocestor, 

for  Insufficiency  of  Land  in  Fee-simple,  where  Fitzherbert  further 

saysy  ''  for  some  say  that  the  King  is  not  bound  by  the  Statute  de 

^*  donis  conditionalibus,  but  that  he  is  in  like  Case  as  he  was  be- 

**  fore  the  Statute.*'    And  the  Writ  of  the  Register  is  there  recited, 

^  whereupon  so  much  may  be  collected,  that  the  Lands  entailed  shall 

k  M.  S9  H.  8.        be  charged.    ^  Also  Carus  said,  that  if  the  King  be  seized  of  a 

Bro.  Livery  57.     Manor,  and  gives  a  Stranger  an  Acre  of  the  Manor,  to  have  aad 

Dy^44?  p*  ^9.*  *^  ^^^^  ^®  ^^"*  ^"^  *^  ^^^  ^^'"  ^^  *^'*  ^^y  begotten,  without 
ID  Margine.  expressing  any  Service,  the  Grantee  shall  hold  of  tlie  Kii^  by 

6 Co.  6.r  #241  ]  *  Knight's  Service  in  capite^  *for  in  such  Case  it  appears  in  21  Jis. 
123  a*  Davis  66  ^^^^  "P^"  ^^^  Alienation  of  the  Donee  without  License,  the  King 
b.  *2Rol.  Abr.  *  seized  the  Land  for  a  Fine  by  Judgment,  which  he  ought  not 
504.  M.  pi.  1.  to  have  done  if  the  Donee  had  not  held  in  capiie.  And  if  it 
Ward^fr^^s*^  should  have  been  so  that  the  Reversion  was  left  in  the  King,  and 
•n  Att.  pL  15.  that  the  Donee  was  only  Tenant  in  Tail,  then  of  Necessity  the  Do- 
Bro.  Alieoation  nee  should  have  held  of  tlie  King  as  of  the  Reversion,  which  is  not 
58.  af  FitfclL^  *''  capite  any  more  than  where  a  Man  holds  of  the  King  as  of  a 
very 52.  Manor;  ^  for  when  one  holds  of  the  King  by  reason  of  another 

^M.  39  H.  8.  .  Thing,  there  it  is  not  in  capite.  And  forasmuch  as  he  shall  there 
I^^J^^jy  *^-  hold  in  tapHe,  it  is  thereby  proved  that  the  King  for  his  Advan- 
B.  N.  c.  ^115.  ^age,  viz.  to  have  a  Tenure  in  capite ^  may  say  that  the  Donee 
F.  N.  B.  5.  k.  has  a  Fee-simple  conditional,  as  he  had  before  the  Statute  de  donis 
«R^ Abr?5o*  Conditionalibus^  and  that  he  is  not  bound  by  the  Statute.  And 
pK  10,12.  iViacii  there  is  no  Doubt  but  that,  for  his  Advantage,  he  may  also  say 
1^-  that  the  Donee  has  only  an  Estale-tail,  aild  that  the  Reversion  is 

'  in  him,  but  in  that  he  may  claim  a  Tenure  in  capitey  therein  it  is 

implied  that  the  King  shall  say  that  the  Donee  has  a  Fee-simple 

Conditional,    and   that  he   is  not  boimd  by  the  Statute  de  donis 

conditionalibus,  but  that  to  claim  a  Seigniory  or  such  other  Ad- 

« Contra  Ante  25r  vantage  he  is  at  Liberty  as  he  was  before  the  Statute.     *  So  if 

(')•  1^08^219(5).    the  King  s  Tenant  makes  a  Gift*  in  Tail,  and  the  Donee  dies,  his 

Issue  being  within  Age,  he  shall  be  in  Ward  to  the  King,  and  so  it 
*P.  4H.  6.  50.  seems  by  the  Book  of  '*4  if/.  6.  before  cited;  but  the  Reason  why 
Pet  HaUt*  ft  per  the  King  had  not  the  Ward  there,  but  the  Donor,  was  *  because 
'Vide  Contra  ^^^  King  had  always  accepted  the  Services  of  the  Donoir,  and  so 
Post  249  (<*>         bad  chosen  him  for  his  Tenant ;  but  if  he  had  not  done  sOj  it  was 

.  said,  it  seems  by  the  Book  that  he  might  well  enough  have  had 
Che  Wardship  *  of  the  Issue  of  the  Donee,  because  he  remained, 
as  to  the  King,  Tenant  of  a  Fee-simple  conditional.  And  yet  ad- 
ttiitting  that  the  King  (if  he  had  not  accepted  the  Donor  for  his 
Tenant)  could  not  have  had  the  Issue  of  the  Donee  in  Ward,  and 
also  admitting  that  Tenant  in  Tail  (until  the  Statute  of  26  H.  8.) 
-  should  not  forfeit  his  Land  to  the  King  for  Treason,  and  admit- 
ting the  other  like  Cases  put  on  the  other  Side,  yet  they  are  not 
like  the  priiicipal  Case  here)  for  in  those  Cases  the  King  took 
his  Titles  under  the  Title  of  a  Subject,  viz,  of  the  Tenant  in 
Tail,  who  was  once  bound  by  die  Statute  when  the  Tail  was  io 
him,  and  therefore  in  that  Cai^e  there  is  greater  Reason  w^hv  the 

King, 
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King/ who  claims  by  Wardship,  or  for  Treason/ or  upon  other 
such  Ground  under  his  Estate  should  be  bound  as  he  was ;  but 
here  tliere  never  was  any  Estate- tail  in  a  Subject,  for  the  Estate 
Mfus  first  limited  to  the  King  himself,  in  which  Case  there  is  more 
Beason  to  give  the  King,  who  took  the  Estate  in  Remainder  im? 
mediately,  the  Liberty  which  he  had  before  the  Statute,  viz.  tp 
baye  a  Fee-simple  conditional,   and  so  to  make  the  Remainder 
void,  than  there  y^  as  in  the  other  Cases  where  the  King  took  his 
Instate  by  others  whom  the  Statute  once  bound  as  Subjects,  an^ 
where  he  had  no  Interest  but  under   their  Estate.     So  that  the 
Reason  of  those  Cases  differs  greatly  from  tlie  Reason  of  the 
principal  Case,  and  they  are  stronger  against  tlie  King  thap  th^ 
principal  Case  is.     And  therefore  for  these  Causes  it  seemed  to 
them  that  King  Henrif  7,  might,  at  his  Election,  take  the  Estate  as 
a  Fee-simple  conditional,  in  which  Case  the  Remainder  is  void, 
and  after  Issue  he  had  Power  to  alien,  and  the  Alieni^ion  of  King 
Edward  6.  is  an  Election  that  he  and  King  Henry  7.  w^  Hetwy  8« 
would  take  the  Estate  as  a  Fee-simple  conditional  \  and  so  the 
JLord  Berkley  bad  np  Title  or  Right  of  Entry^  and  conse^iuently 
Ihe  Plaintiff  shall  recover. 

'  And  No/«,  Carus  said  in  his  Argument,  that  if  the  Kiog's  ^M.4E(1. 3. 58. 
Tenant  for  Life  is  impleaded,  and  makes  Defanlt  after  Definilti  JJ^pnI*  r^'?* 
the  King  shall  not  be  received  by  the  Statute  of  We&tmiii^er  2.  ^8.  s  lost  34^? 
cap.  3.  because  if  he  should  be  received  the  Demandant  shoi^l^  i  Rol.  R.  156, 
count  against  liim  de  novoy  fpr  he  is  in  the  Place  of  T^ant ;  'and,  J^p  \®^i'*'  *^' 
he  said,  a  Man  cannot  count  against  the  King,  but  he  ought  to  ^  Finch  S9.  Post 
sue  to  him  by  Petition.    And  therefore,  although  the  Statute  gives  555. 
Receipt  generally  to  him  in  Reversion,  yet  the  Kmg  was  not  ivueaat  p^'r^*  ^'  ®'  ^'  ^' 
therein,  for  it  was  not  the  Intent  of  the  Statute  to  debase  him  so  h.  a  H.  7.  s.  a. 
much  as  to  make  him  stand  to  Pefence  as  Tenant  in  the  Suit^  in  Fieta,  lib.  i.  cap. 
the  same  Manner  as  a  common  Person  is;  and,  he  said,  tliat  i^  M4.  4Co.58.b. 
^  25  Ed,  3.  it  is  adjudged  accordingly,  viz.  in  a  Scire  Facias  upon  43.  b.  1  Fincl?4s 
Default  of  Tenant  for  Life  the  King  in  Reversion  sent  bis  Writ  55,  S57.  e  Finch 
to  be  received  by  his  Attorney  and  his  Serjeants,  and  the  Cotut  ??V^^'1.5^t*  ,« 

-I  I'll  .       Tr  •  '11  /•  ■  M.  f  5  Ed.  S«  48* 

Kas  tbere  advised  that  the  King  was  nqt  receivable  causa  qua  Fits.  Resceit  28* 
supra. 

Afterwards,  in  Trinity  Term,  4  Elizabeth,  the  Justices  argued  7yin.TerM.4Elix. 
upon  die  Matter  in  Law  as  follows;  IVeston,  Justice  :  It  seems  to  ^^^^^ 
me  that  the  Plaintiff  shall  recover.     First  of  all  it  is  to  be  con* 
aidered  how  the  Estate,  which  we  call  an  Estate^tail,  was  before 
the  Statute  de  doms  conditionalibus,  and  how  it  is  since ;  and  se- 
condly, how  the  Remainder  vested  in  King  Henry  7. ;  and  lastly, 
if  he  is  restrained  and  bound  by  the  Statute.     ^  And  by  the  Com-  *  See  Ante  355(^)9 
nion  Law,  before  the  Statute  de  dofiis  conditiojialibus,  there  were  •?**  ^*'*J?2^*'* 
two  Estates  of  Inheritance,    the  one  a  Fee-shnple  absolute,  as 
where  a  Man  had  Lands  to  him  and  to  his  Heirs  generally,  and 
the  other  a  Fee- simple  conditional,  as  where  a  Man  had  Lands 
given  to  him  and  to  his  Hqirs  of  his  Body,  which  Estate  to  hiiq 
and  to  his  Heirs  of  his  Body  was  greater  than  an  Estate  for  Life, 
for  the  Word  (Heirs)  makes  it  greater  than  for  Life;  so  that  if  he 
had  aliened  before  Issue,  the  Donor  should  not  have  entered  for  a 
Forfeiture,  as  the  Lessor  ^  shall  do  upon  the  Feoffment  of  Tenant  kjUtcf  |15, 
or  Life ;  nor  should  he  have  had  a  Writ  of  Error  upon  an  erro* 
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neouB  Recovery  against  such  Donee,  as  a  Man  shall  have  '  npon 
an  erroneous  Kecovery  against  his  Tenant  for  life ;  nor  should 
he  have  had  a  Writ  of  ad  terminum  qui  prateriit^  if  he  had  died 
without  Issue,   for  he  had  a  Fee-simple^  though  this  Fee-simple 
was  upon  Condition,  as  the  Statute  terms  it^  viz.   that  if  the 
Donee  died  without  such  Issues  as  were  limited,  then  the  Land 
should  revert,   whether  the  Donor  had  expressed  the  same  by 
Wofds  in  the  Deed  of  Gift  or  not,  for  if  he  had  not  expressly 
mentioned  it,  yet  so  much  was  implied  in  the  Gift,  <and  the  Law 
supplied  the  Words  if  they  were  omitted  in  the  Deed  of  Gift; 
and  if  the  *  Words  were  expressed  in  the  Deed  of  Gift,  jet  it  was 
not  a  Condition  in  Deed,  but  only  a  Condition  in  Law,  because 
&e  express  Mention  of  it  would  have  been  meerly  Surplusage ; 
for  there  is  no  Condition  in  Deed  but  what  may  be  broken  dnrii^ 
the  Estate  given,  whereas  this  Condition  could  not,  and  therefore 
it  was  a  Condition  in  Law.    And  Condiuons  in  Law  are  of  two 
Sorts,  the  one  determines  the  Estate,  *  as  a  Lease  to  an  Abbot 
during  the  Time  that  he  shall  be  Abbot,  or  a  Lease  to  one  durii^ 
the  Time  that  he  shall  be  Serjeant  at  Law,  or  during  the  Time 
that  he  shall  live  single,  for  in  these  Cases  if  he  is  removed  from 
being  Abbot  or  Serjeant  at  Law,  or  if  he  takes  a  Wife,  the  Estate 
is  ended.    The  other  Condition  in  Law  does  not  determine  the 
Estate,  as  the  Law  adds  a  Condition  to  the  Estate  of  Tenant  for 
Life,  that  he  shall  not  do  Wast,  nor  make  a  Feoffment,  and  to 
the  Tenant  in  Fee-simple  that  he  shall  not  cesse  or  disclaim,  but 
if  they  break  the  Condition,  the  Estate  is  not  determined  until 
Suit  or  Entry  is  made.     But,  in  die  other  Cases,  the  Estate  is  de- 
termined presently,  and  the  Possession  is  cast  upon  the  Lessor. 
And  in  such  Degree  was  the  Condition  in  Law  in  Our  Case  before 
the  Statute ;  for  if  the  Donee  had  died  without  Issue  the  Condition 
was  broken,  and  the  Estate  determined,  and   the  Freehold  cast 
upon  the  Donor.     But  although   for  Default  of  Issues  of  the 
Donee  the  Land  should  revert  to  the  Donor,  °  nevertheless  if  the 
Donee  had  Issue  he  had  Power  to  alien,  and  thereby  the  Issue 
was  barred  of  the  Land,  and  the  Donor  of  the  Reversion  if  Issue 
failed,  as  the  Statute  shews,  which  Things  are  now  redressed  hj 
the  Act.     And  the  Act  is  restrictive  in  three  Points ;  the  first  is, 
where,  before  the  Statute,  the  Donee  had  Power  to  alien  after 
Issue  had,  (as  it  is  said  above)  and  thereby  to  bar  the  Issues,  and 
the  Donor  of  his  Formedon  in  Reverter,  now  this  Liberty  of  the 
Donee  is  restrained,  so  that  upon  such  Alienation  the  Issue  shall 
have  a  Formedon  in  Descender,  and  the  Donor  a  Formedon  in 
Reverter  if  the  Issues  fail,  and  by  such  Suit  the  Alienation  shall 
be  defeated,  and  the  Land  taken  from  the  Alienee.     The  second  is, 
*  if  the  Gift  had  been  to  Husband  and  Wife,  and  to  the  Heirs  of 
their  Bodies  begotten,  and  the  Wife  had  survived,  there  her  second 
imvV'beeii Tenant   Husband,  if  he  had  Issue  by  her,  should  have  been  Tenant  by 
by  the  Curtei«y       the  Curtesy,  which  is  npw  ^  restrained.    The  third  is,  ^  where  the 

before  the  SU- 

tute.  See  P.  18  Ed.  1.  in  C  B.  Rot.  S7.  30  Ed.  1.  Itin.  Comnb.  Fitz.  FonnedoD  66.  Bro. 
lEsUtes  71.  i  inst.  556.  2  And.  137.  Bnt  i  Finch  126,  and  l^ost  245  C").  PerA.BrmBt^  J.  are 
to  the  contrary,  for  that  the  Issne  was  not  inheritable  to  the  Land. 

71  Finch  103,  104.    %  Finch  125. 

«  Co.  Litt  Si.  a.  ^.    %  liist  335.     O.  Bendl.  137.  Copyholdef*  Case.    2  Finch  122.    Canoo  97. 
Poit248(«). 
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Estate  of  the  Donee,  before  the  Statute^  was  a  Fee-simple,  now, 
by  the  Operation  of  the  Act,  and  by  tiie  Intent  of  the  Makers  of 
It,  the  Estate  is  abridged,  and  made  an  Estate-tail,  and  the  Fee* 
simple  is  in  the  Donor,  and  a  Reversion  made  of  it,  and  the  Fee- 
simple  may  now  be  given  over  in  Remainder,  so  that  the  Estate 
is  divided,  and  whereas  the  Donee  had  the  whole  Estate  before, 
now,  by  the  Effects  of  the  Statute,  he  has  but  Part  of  it,  so  that 
there  are  great  Restrictions  made  by  the  Statute.  And  thus  was 
the  Estate  before,  and  thus  b  it  since  the  Statute>  as  I  appre- 
hend. 

Then  as  to  the  second  Matter  the  King  has  two  Capacities,  and 
he  comes  to  some  '^Things  meerly  as  King,  as  *  Treasure-trove,  *8Ed.f.Fits. 
^  Lands  escheated  for  Treason,  and  the  like ;  and  to  some  other  Corone  436. 
Things  h^  comes  not  as  King,  as  if  Lands  descend  to  him  from  pits^lbi^'  241 
any  of  his  Ancestors.     But  here  the  Remainder  was  entailed  to  Exposit  Vocab. 
King^Henry  7.  so  that  there  is  both  the  Name  of  Baptism,  and  ^o^;.  ^  Finch  i46. 
the  Name  of  his  Body  politic,  viz.  King,  *  and  he  may  take  in  comcV$inBt  67. 
his  Body  politic,  as  King,  to  him  and  to  his  Heirs,  or,  as  King,  Pott  328(0* 
to  him  and  to  his  Successors;    for  he  may  have  Heirs  in  his  ^ st  Asa.  pi.  49. 
Body  politic,   and  he  may  have  Successors  in  his  Body  politic.  s^H.^«d!a!*' 
And  therefore  a  Gift  to  him,  his  Heirs  and  Successors,  is  good  PerFoHmw. 
to  the  Body  politic  in  both  the  Limitations,  for  if  the  Heirs  fail  ^t38S(v). 
it  shall  go  to  the  Successors;  and  his  Heirs,  as  Heirs  to  the  King,  pil^oEa^e^Y. 
may  take  in  their  Bodies  politic.    For  there  are  Distinctions  of  d.  t.  pi.  6.  Ante 
Bodies  politic,  that  is  to  say,  between  those  which  are  made  by  ^  (  )• 
the  King's  Letters-patent,  and  those  which  exist  at  Common  Law. 
For  those  which  are  made  by  the  King's  Letters-patent,  as  Dean 
and  Chapter,    and   Mayor,  and  such   like,   cannot  purchase  in 
Succession  by  the  Name  of  Heirs,  but  only  by  the  Name  of  Suc- 
cessors.    But  the  Body  politic  of  the  King  is  a  Body  politic  by 
the  Common  Law,  which  may  take  in  the  politic  Capacity,  by  the 
Kame  of  King,  to  him  and  to  his  Heirs,  or  by  the  Name  of 
King,  to  him  and  to  his  Successors;  and  notwithstanding  this  be' 
so,    ^yet   his  Capacity  to  take  in  the  Body  natural  is  not  con-  <  Ante  234  (t.) 
founded  by  the  Body  politic,  but  remains  still.     And  here  the 
Remainder  was  entailed  to  King  Henry  7.  by  the  Name  of  King 
Henry  7.  and  to  the  Heirs  Males  of  his  Body  begotten,  and  by  thi^ 
Limitation  it  vested  in  his  Body  natural,  t>ecause  this  Body  is  dis- 
tinguished in  the  Limitation,  for  no  other  Heir  but  such  as  is  be- 
gotten by  the  Body  natural  shall  inherit  the  Land  by  this  limita- 
tion.    But  notwithstanding  it  be  so  that  he  took  the  Estate  in  the 
Capacity  and  Person  of  the  Body  natural,  yet  it  is  to  be  con- 
sidered that  to  this  Body  the  Body  politic  of  King  is  annexed,  and 
both  of  them  are  together  in  him  ;  "^  for  a  Man  cannot  by  any  •  g^  Ante  ns 
Means  make  Livery  to  the  King  of  Land  which  he  limits  to  the  (^),  and  the  Books 
Body  natural  of  the  King,  'and  a  Gift  to  the  King  cannot  be  tp  a  Jx"  gj^;,  ^^ 
Use,  by  7  Ed.  4.  because  he  has  the  Body  politic  of  King  in  him ;  piti.  Feoffinenta 
and  none  can  distrain  for,  nor  have  Execution  of,  a  Seigniory  or  21.  Bro.  Feoffin* 
Rent  in  the  Land  of  the  King  which  he  took  in  the  Capacity  of  J^^  ^li^^^ 
his  Body  natural,  nor  can  the  King  part  with  such  Land  but  by  Books 'tbcn 
Letters-patent,  and  if  he  grants  such  Land  in  Fee,  the  Grantee  cited, 
ahall  hold  of  him  in  caj^ite  by  Knight's  Service.    Mrgo  the  Body 

natural 
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natufal  and  (he  Body  politic  are  not  distinct,  but  united,  and  u 
one  Bociy,  and  the  Land  which  he  takes  in  tlie  Capacity,  of  his 
Body  natural  he  has  not  meerly  as  a  Common  Person,  but  as  a 
natural  Man  and  as  a  Kmg  also,  and  as  to  such  Laud  he  shall  have 
the  Prerogatives  of  King,  because  the  royal  Estate  is  coi\jomed  to 
the  Person  who  holds  the  same. 

Then  as  to  the  third  Point,  it  seems  to  mc  that  the  Eslate  shall 
be  adjudged  a  Fee-smiple  conditional  in  the  King,  and  that  the 
Remainder  shall  be  void,  and  that   the  King  shall  not  be  bound 
by  the  Statute  de  donis  coiiditionalibits.     For  inasmuch  as  all  Jus- 
tice, Tranquillity,  and  Uepose  is  derived  from   the  King,  a«  die 
Fountain  tliereof,  the  Law  shews   him  s[)ecial  Favour   iu    all  his 
[  *24d]       ^Business  and  'lliings,    as  being  the  Cause  and  Origin  thereof. 
•tBrownl.198.     *  And  the  Law  of  tliis  Land  is  divided  into  three  Parts,  viz-  Com- 
Aaw*9*(b)^*    '  ™^^  Law,  Customs,  and  Statutt^s,  iu  each  of  which  the  King  haa 
i>  Oodb.  295.         his  Prerogatives  and  Exemptions.  For  in  die  Common  Law,  ^  the 
PoUexf.  418.         Grant  of  every  Common  Person  is  taken  most  strongly  against  him- 
Sw^otlier  Books    *^'^>  ^^  ™"'*'  favourably  towards  the  Grantee;  *^  but  the  Kings 
therr  cited.  Grant  is  taken  most  strongly  against  the  Grantee,  and  most   fa- 

«T.  H  H.  7.  1.  a.  vourably  for  die  King,  although  the  Thing  vihich  he  grants  came 
4  BiSi^^Abr?  «10,  ^^  ^^^  *^^"8  ^^  Purdiase  or  Descent.  And  this  is  proved  by  the 
Vin.  Abr.  tit.  '  Treatise  de  Prerogativa  Regis,  cap.  15.  which  is  only  the  Common 
Prerogative  O.  £41^  ]q  this  Point,  viz.  ^  that  by  the  King's  Grant  of  a  Manor,  an 
^M  f  R%  4.  Advowson  appendant  shall  not  pass  without  special  Words.  •  So 
pi.  9.  T.  8  H.V.  the  King  may  grant  a  Chose  in  Action,  but  another  cannot.  So  if 
1.  a.  b.  H.  41.  purt  of  a  Thing  entire  comes  to  the  King,  the  Common  Law  gives 
t2wv  Bro.  Pa-  '^•™  ^^^  whole,  '  as  if  an  Obligation  is  made  to  two,  and  one  of 
tents  5.  Panda-  them  is  outlawed,  the  King  shall  have  the  w  hole  Duty  ;  so  be  shall 
menu  leffuiA  71.  hn\e  an  entire  Ox  or  Horse  which  the  Person  outlaw  ed  held  in 
?M^«H^7^'pl.  Common.  «So  if  one  grants  to  the  King  the  next  Avoidance  of 
25.  Fitz.  Prerog.*  an  Advowson,  although  a  Stranger  presents  when  it  next  becomes 
10.  Bro.  101.  void,  and  his  Clerk  is  in  by  six  Months,  and  afterwards  dies,  yet 
Cho^e  *"  ^^^^^^^^  the  King  shall  present  when  he  pleases,  quia  nultuni  tempes  occur  1  it 
pi.  22.  Fitz.  Ji^g'j  ^"^  therefore  he  may  take  the  Presenlmtnt  when  hv;  tliinks 
Grants  16.  Bro.  proper.  •*  So  if  one  grant:)  to  the  King  all  Presentments  which 
Chose  in  Action  ^j^^n  j^app^j,  within  20  Years,  if  ten  Presentments  happen  within 
Bro.  Patents  93.  this  Time,  and  a  Stranger  presents  to  them  all,  and  his  Clerk  is  in, 
Dy.  30.  pi.  208.  and  dies,  the  King,  after  the  '20  Years,  shall  have  all  the  Present- 
2  Finch  84.  ments,  for  the  Latches  of  not  presenting  shall  not  hurt   the  Kinjr, 

V^mVbr.  ti^  but  he  may  take  it  when  he  will.  *  And  if  a  Right  of  Entry  de- 
Prerogative  M.  scends  to  the  King,  the  dying  seized  of  tiie  Disseizor  shall  not  take 
l).pl.95.  ^^.gy  j^g   Kings    Entry,    for   Lalches    shall  not   prejudice   him. 

(e)^and  the  Books  ^  So  if  his  Villain  aliens  his  Land,  the  King  may  enter  when  he 
there  cited.  ,  pleases,  caum  qua  supra.  ^And  the  Kmg's  Declaration  in  a 
»4Bw-,Abr.«0i.  Q^^fij,^  Impedit  shall  not  be  double  by  alledgnig  two  Presentments, 
Oiiinion  denied"  °  or  twelve  Matters   in  Bar,  and  the  other  shall   answ  er  llicreto, 

to  be  Law,  Post  _  .         .    „      .  *    .  ^ 

t49.  Per  A.  Brawn,  J.    1  R0I.  K.  155.     Hob.  16C.     Hy.  S3,  pi.  29.  m  Margiqc.     Aiui  sec  7  Co. 

28.  a.    BoMkenilU'i  Case,  adjudged  contrary.         ,      .     .         „  „      .    «  ,        t>  1 

•»  4  Bac.  Abr.  «0'2.   But  see  this  Opinion  denied  to  be  Law,  Post  CIP.  Per  A.  BrowH,  J.    1  KoU 

'»  M.  35  H.  6.  27.  a.  Per  IMt.  Bro.  Discents  60.   Godb.  313.     4  Ba'c.  Abr,  £01. 

k  See  Post  3t'l  (b).  and  the  l!ooks  there  cited. 

>  P.  45  Ed.  3.  14.  pi.  9.    Fitz.  Prerog.  14.  Bro.  76. 

»  T.  16  H.  7. 12.  b,  Ptr  Curiani*  . 

and 
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and  the  King  may  take  Issue  upon  it  when  it  pleases.     *  So  if  the  »  H.  3  H.  7. 3.  a* 
K<ng*a  Title  is    traversed  bv  the    Party,  the   King  may  maintain  ''«*  Kebk.  Bro. 
his  Title  against  the  rravor?*e  of  the  other,  or   may  traverse  the  verse  oar  ^in^^'  " 
AfKnnativeof  tlie  other.    **  So  the  King    may  amend   his  Declara-  175.  M.  SH.  7. 
tiou  the  same  Term  ihat  it  is  put  in.     p  So  by  28  //.  6.  the  King  14.  a.  Per  Town- 
may  wave  Demurrer   and  traverse  the  Plea  of  the  other.     ^^So  the  ^^'^^'^'  **"* 
King  in  his  Writs  shall  have  a  Non  omittas  notwithstanding  any  o  p.  13  Ed.  4.  s. 
Liiberty,   for  none  shall  serve  his  Process  but  his  own  Otflcers.  a»  Fitc  Prerog. 
'  So   if  the  King   grants  Land  in  Fee  with  Warranty    against  all  9;  ^J^^  ^^'  ^*  ^* 
Men,  the  Patentee  shall  not  have  in  Value  upon  Uecovery  without     *  ^   ^  h  /; 
express   Words  to  have  in  Value.     'So    by  2//.  7.  if  the  King  J^  Fitz. Prc- 
makes  a  Lease  for  Years  reserving  Rent  with  He-entry  for  Default  rog.  s.  Kro.  3, 
of  Payment,  if  the  Rent  be  in  Arrear  he  shall  enter  without  any  Sec  Ante  85  (d) 
Demand^  although   the  King   held   the  Land  in  his  Body  natural.  Books  there cUed 
*  So  by  So  //.  (i.  the  King  may  make   a  Lease  rendering  Rent  to  a  q  see  Ante  216 
Stranger,    and  this    Rt'servation  is  good,  and  the   Stranger  shall  (a)  and  (b)  :^39. 
distiain    for  .  it,    or  have    an  Action    of   Debt  after   the    Lease  ^^* 
dcnermmed.     "So   by  13  £^.4.  the  King  may  distrain  in  all  the  Fui.^^eiog^^i^^^ 
other  Lands    of  the  Grantor  for  the  Arrears  of  a   Rent-charge  Bro.  Garranty  3, 
granted  to  him.     "*"  So  if  I'ltie  appears  for  the  King  upon  Pleading  *<«cov.  in  Value 
between  other  Panics,  tht*  Douri  ex  officio  shall  adjudge  for  the  J^'  ^*|*^^*^"|' 
King,  although  he  is  not    Paily  to  the   Issue.     All  which  Cases  2d.  Vu*.' Prerofc 
shew  that  in  the  Common  Law  the  King  has  Pre-eminence  and  lO.Uro.ioi.Coa* 
Prerogative  above  all  other  Persons,  and  that  he  is  not  so  strictly  <j>t*oii  125.  Entry 
bound  by  the  Law  as  others  are.  And  as  the  Common  Law  cannot  koi^^k.  153.*  2 
bind  him,  so  cannot  private  Customs.     *  And  therefore  in  35  H,  6.  Bulst.  4.  3  Leoo« 
there  is   a  Custom   m  London,  that  if  one  pledge  Goods,  he  to  J-f^*  ^l<>or.  296. 
whom  they  are  pledged  shall  retain   them  whosesoever  they  are,  xj^U'chSa.  t 
until  the  Money  for   \hich  they  were  pledged  be  paid  him,  yet  this  Finch  84, 85. 
does  not  bind  die  King  where  his  Goods  are  pledged  by  a  Strangen'  **  ^*c.  Abr.  19^. 
y  So  a  Sale  of  his  Goods  by  a  Stranj^er  in  Market-overt  sliail  not  ^y^  55  h  6  is 
alter  the  Properly  nor  bind  him.     *  And  where  a  Man  has  Wreck  piti.  Pr«rbg.  d ' 
of  the  Sea,  if  the  Kifig's  Goods  are  wrecked  he  shall  not  gain  2  Rol.  Abr.  4(7. 
Property  diereby  against  the  King.     *So  he  who  by  Prescription  ?L^k^{I'^k 
has  Goods  waived,    or   Estrays,  shall  not  gain  Property  in  the  48.  Gouldsb.  19. 
Goods   of  the  King,  if  they  are  waived  or  estrayed.     fSo  in  21  il'iuch9i. 
JEd.  3.  one  had  a  Hundred  of  the  King  in  Fee- Farm,  by  l^ason  *  *'>ocJi84- 
whereof  he  ought  to  levy  the  Debts  of  the  King,  and  all  Things  a^*the*^J^*'* 
leviable,  and  he  distrained  by.  a  Bailiff  for  the  KuigVDcbt,  and  an  tbere  cited. 
Abbot  made    Kescous,     and  he  brought  an  Action  of  Trespass  «T*iiH.  4. 71. 
against  the  Abbot,  who  said  that  he  was  Lord  of  the  Manor  of  B.  b.  iVHcnAbei 
and  therein  had  a  Common  Park,  within  which  Manor  there  was  a  Efw^mie^^^'n**^ 
Custom  that  when  any  Distress  was  taken  within  the  Precinct  of  8.  Office  de  Court 
the  said  Manor,  the  Bailiif  who  took  the  Distress  should  cany  20.  Prerog.  16. 
it  to  the  said  Park  of  the  Abbot,  and  he  shewed  that  the  BailiflF  of  T' ^S;*!'  ^'  ^'\' 

£d.  4.  3.  b.  Pa- 
Choke,    F.  N.  B.  38.  e.  S.  P.  C.  93.  a,    1  Rol.  R.  208,  468.    Jenk.  25.  pi.  47.  219.  pi.  6j. 
It  Finch  8A.  ' 

«  M.  35  H.  6.  25.  b.  Fitz.  Cnntom.  2.   Bro.  5.  Prerog.  5.   Moor  205.    Lift.  R.  9l.    1  Keb.  30i. 

'M.  .S5  H.  6.  98.  b.    P^r  It^iosi.    Or.  ^  Stud.  lib.  1.  cap.  i»5.  fo.  73.  2  I»*8t.  7l3.  Mour.  «0j. 
1  Rol.  R.  166.  2  Rol.  R.  302.  Litt.  R.  91.  Godb.  297.  Hardr.  25.  Crompi.  J.  C.  *Ui,  b. 

«  M.  35  H.  6.  27.  b.  Per  Nottingk.  Bro.  Wreck  2.    2  Inst.  168.   4  Bac.  Abr.  201.   Vin.  Abr.  tit. 
Prcroi^tive  T.  pi.  25. 

•  M.  35  H.  6.  26.  b.  Per  IMi.  ifoor  205.   4  Bac.  Abr.  201. 

t  H.  21  £d.  3.  4.  b.   Bro.  Custom.  SO. 

the 
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the  Plaintiff  took  the  Distress  within  the  Manor,  and  that  he  wodd 
not  suffer  the  Bailiff  of  the  Plaintiff  to  drive  the  Distiess  oat  of  the 
Manor,  and  it  was  adjudged  that  diis  Custom  should  not  bind  the 
Plaintiff,  because  the  Distress  was  for  the  King's  Debt:  So  Hat 
the  Custom  did  npt  affect  the  King.  Which  Cases  shew  that  no 
Custom  can  restrain  the  liberty  of  the  King ;  and  so  cannot  anj 
Statutes  which  don't  make  Mention  of  the  King  in  express  Terms, 
^f  Sid.  69.  §  But  yet  the  King,  though  not  named  in  Statutes,  shalt  take  Ad- 

vantage of  them  as  anoAer  shall  do ;  as  he  shall  take  Advantige 
of  the  Statute  of  fVasi,  and  of  the  Statute  of  9  R-  2.  cap.  3.  of 
Error  and  Attaint  fot  him  in  Reversion  npon  Recovery  against  thdr 
Tenant  for  life,  notwithstanding  he  is  not  named  in  them.  So  if 
the  King  as  Heir  to  his  Mother  brings  a  Sur  cut  in  vtia,  the  Plea 
shall  not  be  delayed  for  the  Nonage  of  the  Heir  of  the  Husband, 
but  the  King  shall  take  Advantage  of  the  Statute  of  Westminster  2. 
cap.  40.  notwithstanding  he  is  not  named.  And  on  the  odier 
[  *244  ]  Hand  if  he  is  not  named  in  a  Statute  he  sh^ll  not  be  *  restrained 
by  it.  As  the  Statute  of  Magna  Charta,  cap.  10.  provides,  that 
none  shall  be  distrained  to  do  more  Service  for  a  Knighfs  Fee,  or 

I  Contra  s  Inst,  forantf  Freehold,  than  is  therefore  due,  upon  which  thefl  Ne  iii- 
fi.  1  RoL  ^'t6S. Juste  vexes  is  founded  to  avoid  Incroachment,  +yet  if  Ae  King  in- 
iMM^ttBcnt^  C«  croaches  more  Rent  or  Service,  the  Party  shall  hot  have  any'Re- 
^  u  medy  by  this  Statute  against  the  King  either  by  Petition  or  other- 
wise, because  the  King  is  not  named,  and  therefore  he  shall  not 
be  deprived  of  the  Advantage  of  Incroachment  which  the  Com- 
mon Law  permitted.     So  tlie  Statute  of  Magna  Charta,  cap.  II. 
ordains,  that  Common  Pleas  shall  not  follow  our  Court,  but  shall 

»T.  fiE4. 1.  be  holden  in  some  certain  Place,  •yet  in  31  Ed.  1.  the  King 

II  CoTSuf-  *^  *W'o«g'»t  *  Quare  Impedit  in  the  King's  Bench,  and  it  was  there 
1  Rol.*R.*i64.  objected  that  the  said  Court  should  not  have  Power  to  hold  Plea 
4  Bac  Abr.  199.  thereof  contrary  to  the  Statute,  but  it  was  awarded  to  be  mainte- 
S6V^iiO*fO»  ^^^^^f  f^^  *®  King  is  not  precisely  named  in  the  Act,  and  there- 

.  fore  he  shall  not  be  restrained.  So  in  a  Quare  Impedit  Plenartj 
b  no  Plea  by  the  Statute  of  Westminster  2.  cap.  5.  so  that  the  Quare 
Impedit  be  purchased  within  six  Months,  and  if  it  is  not,  then  by 
»T.47Ed.S.4.b.  the  Intent  of  the  Statute  it  is  a  good  Plea,  ^'but  yet  if  the  Kmg 
SJdt  S9*^^  is  Plaintiff  in  the  Quare  Impedit,  Plenarty  is  no  Plea  agamst  hrni, 
^.'5. 14.  pi.  f.  >I^^ugh  he  does  not  pursue  the  Writ  within  ten  Months,  but  he  is 
Fits.  Prerog.  14.  at  Liberty  to  pursue  it  when  he  will,  by  47  Ed.  3.  for  the  Kii^ 
1  "t^ssBMs^S^  ^  °^^  named.  *  So  the  Statute  of  32  H.  8.  cap.  2.  of  Prescription 
aJ  Per  PritttJ  9*  ^^  Limitation  does  not  restrain  the  King,  because  he  is  not  men- 
Intt  361.  11  C.  tioned  in  the  Act.  From  which  Cases  it  appears  that  the  Common 
^.  b.  74.  b.  W.  JLaw,  Customs,  and  Statutes,  which  don  t  make  express  Mention 
^s^CrampUj^*  of  the  King,  exempt  the  King  from  all  Restraint,  and  leave  him 
C 15.  b.  Booth  at  Libert}'.  So  does  this  Statute  de  donis  conditionalibus,  which 
r*^  ITi**'  h  **  restrictive  in  three  Points,  as  it  is  shewn  before,  that  is  to  say, 
S77?^  Bac^br.  ^^  restrains  the  Donee  or  his  Issues  from  aliening  so  as  to  bar  the 
foo.  Issues  or  the  Donor,  and  it  restrains  the  second  Husband  from 

b^^  R^'i^**'^**  being  Tenant  by  the  Curtesy,  and  it  diminishes  the  Estate  of  the 
4'Bac.^Abr.*im!'  ^^^^^t  in  all  which  three  Points  the  Common  Law  was  otherwise. 

And  these  Restraints  are  made  by  general  Words,  viz.  that  the 
Will  of  the  Giver,  according  to  the  Form  in  the  Deed  of  Gift 
manifestly  expressed,  shall  from  henceforth  be  observed,  S^c.  and 

thai 
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thai  the  ucond  Husband  shall  not  be  Tenant  by  the  Curtesy, 
mthout  any  MentioD  of  the  King,  which  is  not  suffaQient  to  restrain 
the  King,  as  I  apprebeqd.     And,  Sir,  here  the  Remainder  is  ap- 
pointed to  Kmg  Henry  ?•  and   to  the  Heirs  Males  of  his  Body, 
and  such  Estate  is  not  meptioned  in  the  Act,  but  yet  as  to  the  Sub- 
ject it  is  taken  *  by  Equity  to  be  within   the  Purview  of  the  Act:  •  See  Post  Sia. 
*  But  as  to  the  Kiqg,  nothuig  shall  ever  be  taken  by  Equity  against  n)^ 
him  in  the  Coqstruction  of  a  Statute.     Also  the  Act  says,  thai  the  J^;^  ^ood?!*8ot 
tVill  of  the  Giver,  iSac,  shall  be  observed,  8cc.  so  that  they  to  whom  see  Post  24s* 
the  Land  Wfis  so  given  upon  Condition  shall  not  have  l^otcer  to 
alien,  ofc,  so  that  the  Words  only  restrain  the  Alienation  of  them 
to  whom  the  Lands  were  given,  and  not  of  their  Issues.  And  here 
the  Lands  were  giv^u   to  King  Henry  7.  and  the  Alienation  was 
made  by  King  Edward  6.  which  is  out  of  the  Words,  and  shall  not 
be  taken  by  ISiquity  against  the  King,  for  which  iieasons  he  is  at 
liberty  as  he  was  before  the  Statute.     And,  Sir^    if  the  King 
should  be  restrained,  he  would  be  m  a  worse  Condition  than  any 
other,  for  every  one  else  may  suffer  a  common  Recovery,  and 
so  make  the  most  of  the  Land,  and  bar  their  Issues,  but  no  Reco- 
very can  be  had  against  the  King,  for  no  *  Priecipe  lies  against  him,^  cBf.  tt  11.7.  tfL~ 
iK^herefore  if  it  should  not  be  a  Fee  simple  in  him,  he  would  be  in  b.  Per  CoaittMe 
9  much  worse  Degree  than  another.     For  which  Causes  it  seems 
to  me  that  the  King  is  not  restrained  by  the  Act,  but  that  he  might 
claim  a  Fee-simple,  which  will  make  the  Remainder   void,  and 
might  bar  every  one  by  Alienation^  and  so  the  Plaintiff  shall  re« 
cover. 

Anthony  Brawn,  Justice^  I  am  of  Opinion  to  the  contrary.  A.  Brmm,  J« 
And  first,  where  the  Remainder  is  limited  to  King  H^nry  7«  by 
the  Name  of  King  Henry  7*  it  seems  to  me  to  be  well  limited  to 
liim  by  such  Name.  'For  the  King  naturally,  properly,  and  ful!y  ^LittK.401. 
cannot  purchase  by  any  other  Name  than  by  the  Name  of  King,  Vin.  Alir.tit 
for  the  Name  of  Iiing  has  drowned  his  Surname,  and  in  the  Name  Iji^^y^i^uL 
of  King  (lis  Surname  and  proper  Name  also  are  included.  Ajod 
this  Name  of  King  cannot  be  omitted  in  his  Purchases,  or  in  his 
Patents  or  Writs,  for  it  is  his  Name,  and  by  it  he  is  known  and 
commonly  called.  And  so  in  this  Statute  it  is  sajd.  The  Lord 
the  King  perceiving,  Sic.  hath  ordained,  Ifc.  signifymg  by  the  Name 
of  the  Lord  the  King  Edtvard  1.  So  we  say  nullum  tempus  occurrit 
Hegi,  and  a  Man  shall  forfeit  to  the  Lord  the  King,  and  the  Lord 
the  King  sent  his  Writ  in  these  Words,  without  expressing  his 
Name  of  Baptism.  So  that  the  Name  of  the  Lord  the  King  con- 
tains the  King  in  certain,  viz.  the  King,  which  then  is,  or  the  King 
spoken  of.  And  although  it  is  usual  at  this  Day  to  say  King 
Henry  8.  or  King  Edward  3.  or  King  Edward  4.  this  is  but  for 
Distinction's  Sake,  to  know  what  King  we  mean,  for  several  of 
them  had  one  same  Name,  as  Henry  or  Edward,  and  the  Addi- 
tion of  Number,  as  first,  second,  or  third,  shews  \i4iich  of  them 
we  mean  that  have  reigned  heretofore,  and  it  is  to  no  other  Purpose. 
For  ^e  Word  (King)  is  a  Name  of  Substance  by  itself  without 
the  Name  of  Baptism,  and  this  politic  Name  of  King  includes 
the  Kinjfs  natural  Name,  as  the  Name  of  Duke  of  Norfolk,  or 
)Baii  of  Arundel  include  their  natural  Names.  And  if  Land  ii 
given  to  Edward  6,  or  Henry  8.  omittiiig  the  Word  King,  diey 

shaU 
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shall  take  nothing.  But  e  contra  if  a  Patent  is  made  by  King 
Henri/  8.  by  t::e  Words,  the  King  hath  granted,  omitting  Henry, 
or  by  the  present  Queen  by  the  Words,  the  Queen  hath  granted, 
omitting  Elizabeth,  the  Gift  b  good.  And  so  a  Gift  to  the  King 
or  Queen  omitt'mg  their  Name  of  Baptism,  is  good,  for  die  na- 
tural Name  is  included  hi  the  politic  Name  oi  Kit^  or  Queen. 
But,  Sir,  the  Majesty  and  Name  of  the  King,  when  thej  are 
conjoined  with  the  natural  Person,  alter  the  Quality  and  Degree 
of  the  natural  Person,  in  the  Eye  of  the  Law,  so  that  if  he  was 
within  Age  before,  he  shall  then  be  adjudged  of  full  Age  to 
r  See  Ante  t.'M.      all  Purposes;  *  and  if^iis  Body  natural  was  attainted  before  (as 

(c)  and  the  Books  Henry  7-   was)  eo  instanle  that  the  Dignity  Roval  com^s  to  it> 
tberc  cited.  ^l     ri?    i  -i*      •  ^       i  o  ^  j         -  ^  ^ 

the  Disability  is  gone,  for  the  greater  removes  the  Imperfection 

of  the  lesser,  and  the  Body  politic  has  the  Pre-emiueoce  over 

the  Body  natural.  ^  So  that  ijf  Land  is  given  to  tlie  King  by  the 

Name  of  Baptism,  and  by  the  Name  of  King  also,  as  to  Henry 

[  *245  ]      *the  King,  and  to  his  Heirs,  this  shall  go  in  Succession  as  the 

•  Co.Litt.  15.  b.   Crown  shall  go.     *And  if  a  Man  that  is  King  by  Descent  on  the 
ViD.Abr.  tit.        —  -  .  -    _©.  _  o    y  


of  his  Mother,  who  has  the  Dignity  royal,  shall  have  the  Land, 

for  the  Name  of  King  bemg  greater  than  the  Name  of  Baptism, 

which  signifies  only  the  natural  Body,  shall  have  the  greater  Pre- 

*Co.  Litt.  15.  b.  eminence  in  the  Purchase,  and  shall  draw  the  Laud  with  it.     *  So 

if  Land  is  given  to  Edward  King  of  England^  and  to  his  Heirs,  if 
he  dies  without  Issue,  his  Brother  of  the  half  Blood  being  King 
shall  have  it,  causa  qua  supra.  And,  Sir,  although  such  is  the 
Nature  of  the  King's  Person,  yet  it  seems  to  me  that  the  Elstate 
here  limited  to  King  tienru  7,  vested  in  his  Body  natural,  and  that 
in  that  Capacity  he  took  it.  For  although  it  was  limited  to  him 
by  the  Name  of  King  Henry  ?•  so  that  there  is  as  well  the  politic 
Name  of  King  as  his  Name  of  Baptism,  yet  the  Body  natural  may 
be  signified  by  this  Name  of  King,  as  it  has  been  said,  for  it  in- 
cludes the  Body  natural,  and  the  Donor  is  at  Liberty  to  give  the 
Land  to  the  one  Body  or  to  the  other.  And  here  he  has  given  it 
to  him  and  to  his  Heirs  Males  of  his  Body,  which  is  a  Liniitation 
to  the  natural  Body  that  may  beget  Issues,  for  the  Body  politic 
cannot  beget  Issues.  And  by  this  Limitation  none  shall  have  the 
Land  after  the  Death  of  Henry  7.  but  those  who  were  begotten  of 
his  Body.  And  if  it  had  so  happened  that  after  the  Death  of 
Henry  7.  another  had  been  King  who  was  not  Issue  of  the  Body 
of  Henry  7.  it  would  not  have  been  reasonable  that  he  should  have 
had  the  Land,  for  the  Donor  did  not  appoint  it  to  him,  but  di- 
rected his  Gift  to  those  who  should  issue  of  the  Body  of  Henry  7. 
for  which  Reason  it  cannot  vest  in  the  Body  politic,  and  go  in 
Succession  to  him  that  shall  be  King,  whosoever  he  is,  for  such  h 
not  the  Limitation  of  the  Donor.  And  if  the  Donor  intended  to 
ave  it  to  the  Body  natural,  he  could  not  have  used  more  proper 
tVoids,  for  they  are  such  as  he  ought  to  have  used  to  a  Stranger, 
if  he  had  given  it  to  a  Stranger  in  his  Body  natural.  And  there- 
fore it  is  limited  meerly  to  the  Body  natural,  and  in  that  Body  U 

vested;  because  tO  that  Body  the  Donor  was  pleased  to  give  it. 

Further, 


fi 
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Farther,  it  seems  to  me,  tliat  before  the  Statute  de  dohh  condU 
tioualibus  the  King  might  take  a  Fee-simple  conditional.  For  asp 
the  Donor  might  limit  the  Body  of  the  King,  to  which  he  would 
give  it,  and  in  which  tlie  King  sliould  take  it,  so  mi<Tht  he  limit 
the  Estate  that  be  would  give,  and  also  limit  how  the  King  should 
take  it,  for  he  might  give  it  for  Life,  or  for  Years,  and  so  the  King 
should  take  it,  and  not  otherwise.  So  he  might  give  to  the  King 
and  to  his  Heirs  upon  Condition  in  Deed,  and  so  the  King  should  ^ 

take  it,  and  not  otherwise.    So  before  the  Sta^tule  when  there  were 
two  Feersimples,  viz,  one  conditional,  (that  is,  upon  Condition  ia 
Law)  and  the  other  absolute,  if  a  Gift  had  been  made,  the  Donor 
might  have  given  either  the  one  or  the  other,  and  according  as  he 
limited  the  Gift,  so  and  in  no  other  Maimer  the  King  should  have 
taken  it,  so  that  if  before  the  Statute  the  Gift  had  been  to  the  King 
and  to  his  Heirs,  he  should  have  tak^n  a  Fee-simple  absolute,  and 
if  it  had  been  to  the  King  and  to  the  Heirs  of  his  Body,  he  should 
have  taken  a  Fee-simple  conditional,  and  if  he  had  died  without 
Heir  of  his  Body,  it  should  have  reverted  to  the  Donor,  for  if  he 
had  not  Title  but  by  the  Donor,  he  ought  to  take  it  as  the  Donor 
gave  it  to  him,  and  the  Donor  limited  such  Estate  to  him  and  to 
no  other,  and  the  Gift  being  the  Cause  of  his  having  the  Land,  it 
shall  rule  die  Manner  in  which  he  shall  have  it.     And  therefore  as 
it  should  have  reverted  before  the  Statute  if  the  Gift  had  been  to  a 
Stranger,  and  the  Stranger  had^ied  without  Issue,  so  should  it 
have  reverted  before  the  Statute  if  the  Gift  had  been  to  die  King, 
and  he  had  died  without  Issue,  for  the  Donor  made  the  same  Limi- 
tation of  the  Estate  of  the  one  as  of  the  other,  and  therefore  ho 
should  have  had  as  large  Benefit  against  the  one  as  against  the 
other.     And  therefore  the  Freehold  should  have  been  cast  upon 
him  where  the  King  Donee  died  without  Issue,  and  he  should  have 
entered  without  Office,  as  well  as  he  should  have  done  if  any  other 
had  been  Donee.     And  if  the  King  before  the  Statute  had  given 
Land  to  one  and  to  his  Heirs  of  his  Body,  there  the  King  should 
not  have  had  tFie  Reversion  any  more  dian  a  common  Person,  and 
such  Donee  might  have  aliened  after  Issue  had,   as  well  as  he 
might  have  done  if  a  common  Person  had  been  Donor.   For  the 
Penson  of  the  King  is  not  to  be  respected  in  Gifts  of  Land,  but  the 
Quality  of  the  Estate  is  to  be  considered ;  and  the  Person  of  the 
King  shall  not  rule  the  Estate  in  the  Land,  but  the  Estate  in  the 
Land  shall  rule  the  Person  of  die  King.    So  that  before  the  Statute 
if  Land  had  been  given  to  the  King  and  ta  the  Heirs  of  his  Body, 
he  should  have  had  a  Fee-simple  conditional,  and  no  other  Estate. 
And  so  it  was  before  the  Statute.     Then  as  to  the  Statute,  it  was 
intended  to  redress  a  Mischief  and  a  Grievance  at  the  common 
Law.     ^  And  at  the  comn^on  Law  there  was  no  Estate  of  Inherit-  «  See  Ante  C55 
ance  but  what  was  Fee-simple.     But  these  Estates  in  Fee-simple  ^)»  JTyi?* 
Were  of  two  Sorts,  die  one  absolute,  and  the  other  couJitional,  as  q\\j^^ 
hath  been  said.    And  the  Fee-simple  conditional  was,  where  Land 
was  given  to  a  Man  to  the  Heirs  of  his  Body  begotten,  and  herein^ 
the  Abuse  was  after  Issue  had  rather  than  before  Issue  had.     For 
before  Issue  had,  if  he  had  aliened,  this  should  not  have  bound 
the.  Issues  had  afterwards,  nor  the  Donor  if  there  had  been  no 
Issue,  for  until  Issue  bad  the  Donee  had  no  Power  to  alien;  thotigh 

ho 
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be  had  after  Issue.  For  m  heit^  the  Gift  was  to  one  and  to  tfie  Heirs 
of  his  Body,  they  took  it  that  he  could  not  lawfully  alien  until  ha 
bad  such  Heirs,  and  that  if  he  did  alien,  the  Donor  (altfaough  be 
could  not  enter  presenilv)  after  the  Death  of  the  Donee,  if  he  had 
no  Issue^  might  have  a  Formedon  in  heverter.  For  the  Gif^  being 
to  ,one^  and  to  the  Heirs  of  his  Body,  they  adjudged  it  not  to  be  a 

*  Post  250(e).       ^^^^  Fee-simple  until  he  had   Heirs  of  his  Body,  for  when  k  was 

Jncertain  whether  he  should  have  an  Heir  of  his  Body  or  not,  tbej 

•  8.  P.  3  Finch  did  not  take  him  to  have  a  full  Inheritance.  *  And  therefore  the 
126.  But  see  to  La^,^  ^^jj  x^ktn  in  such  Case,  that  if  the  Gift  was  to  Husband  and 
Attte^49  (x)> »nd  Wife,  and  to  the  Heirs  of  their  two  Bodies  begottea,  and  the 
tbe  Books  tliere  Husband  had  died  before  Issue  had,  and  the  Wife  had  taken  a  te- 
**^r^'*Oiifi  1      ^^"^  Husband,  and  had  Issue,  there  the  second  *  Husband  aboold 

JL  ^'*"  J  not  be  Tenant  by  the  Curtesy,  nor  should  their  Issue  +  inbertt,  aad 
M)  iD^thulpoint  if  ^^^  Wife  had  died,  the  second  Wife  of  the  Husband  should  not 
beyond  Dispute,    be  endowed ;  for  until  such  Heir  as  the  Donor  had  appoinled  was 

begotten,  they  took  it  that  the  Inheritance  was  not  consammate  ia 
him.  And  if  there  had  been  two  Brothers,  and  the  one  was  dia- 
seized,  and  a  Descent  cast,  and  the  Heir  who  was  in  by  Descent 
before  the  Statute  de  doms  conditionalibus  had  given  the  Land  to 
the  Brother  that  was  disseized,  and  to  the  Heirs  of  faia  Body  be- 
gotten, and  he  liad  died  without  Issue,  the  other  Brother  should 
not  have  been  remitted,  because  the  Land  did  not  descend  to  liiai ; 
•S.P.  Co.  Litt.  *  for  although  the  Kight  of  the  L^nd  descended  to  him,-  yet  if  the 
348.  a.  See  Dy.    Possession  also  did  not  descend  to  him,  he  should  not  be  remitted. 

^a04       nl      4  fc 

>^i9H.  6. 59.  a.  ^^nd  this  id  the  Reason  of  the  Case  in  19H.  6.  ^here  a  Wobmbi 
78.  b.  Fitz.  Entry  Tenant  in  general  Tail  had  Issue  a  Daughter,  and  by  a  second 
^"^^sf''  R  Husband  had  Issue  another  Daughter,  and  she  and  the  second 

nitter  li.  Vin.  Husband  discontinued  in  Fee,  and  took  back  an  Estate  to  them 
Abr.  tit.  Remit-  and  to  the  Heirs  of  their  two  Bodies,  and  died,  and  the  Land  de* 
i«r  O.  pi.  10.        scended  to  the  youngest  Daughter,  and  it  was  there  adjuc^ed  tliat 

the  eldest  was  not  remitted,  for  although  she  had  the  Right  de« 

scended,  yet  she  had  not  any  Possession  descended,  and  therefore 

she  should  not  be  remitted.    But  in  the  said  first  Case,  if  the  Heir 

in  by  Descent  had  given  tlie  Land  to  the  Brother  and  to  bis  Heirs, 

and  afterwards  the  Brother  had  died,  there  the  other  Brother  should 

'  See  Ante  S35      have  been  remitted,  because  the  Laud  shall  descend  to  him.    ^  Bat 

(k%  *"^**>«  after  Issue  had  such  Donee  at  the  common  Law  had  Power  to 

cited.*    ^^^         alien,  and  thereby  to  bar  the  Issues  and  the  Donor,  for  by  having 

Issue  the  Condition  was  performed,  and  his  Inheritance  was  made 

*  Post  247(d).      more  full,  *  so  that  the  second  Husband  should  have  been  Tenant 

by  the  Cuitesy,  and  the  Issue  of  the  Wife  and  of  the  second  Hns* 
band  should  have  inherited,  if  the  issues  of  tlie  Wife  and  of  her 
<M.  7  Ed.  3.  70.  first  Husband  had  died.  <*  And  in  lEd.  3.  in  a  Formedou  in  De* 
1  Fte<A  iw''^^  scender  brought  upon  the  Seizin  of  the  third  Issue  of  the' Donee, 
s  Finch  Its!  It  appears  that  the  Donee  himself  before  the  Statute  \f*as  attainted 
Post  f47(e),  of  Felony,, having  Issue,  and  tliere  it  appears  that  the  Land  shottM 
S50(i),  251  (n)«     escheat  to  tlie  chief  Lord  of  whom  it  was  held,  for  after  Issue  had 

•  H.  8  Kd.  s.  11,  it  was  taken  as  a  full  Fee-simple.  '  And  in  8  Ed.  3.  in  a  Formedon 
*«•  F»*^^<>'''  in  Descender  brought  by  the  Issue  in  Tail,  a  Release  of  the  Done^ 
nedon  5?.  made  to  the  Grandfether  of  the  Tenant  before  the  Statute  de  doms 

cqnditionalibia  was  pleaded  in  Bar,  and  held  a  good  Bar :  And 
herewith  agrees  the  Book  ia  5  and  6  Ed,  3.    So  that  after  lasos 

had, 


Willion  V.  Berkley;  in  C.  B.  246 

liad,  it  was  taken  that  the  Donee  had  Power  to  alien,  and  by  the 
same  Keason  to  do  other  Acts  to  entitle  others  to  the  Land,  as        ' 
the  Lord  by  Esclieat,  or  the  second  Husband  and  his  Issue,  and 
the  like.    And  because  such  Donee  might  bar  his  Issues  by  his 
Alienation,  and  forasmuch  as  it  was  a  frequent  Case,  and  many 
had  done  so,  the  Statute  did  not  remedy  the  Alienations  of  Donees 
made  before  the  Statute,  but  there  is  a  Clause  in  the  Statute  sig- 
nifying that  they  left  it  as  it  was  before,  viz.  and  it  is  to  wit,  that 
this  Statute  shall  hold  Place  touching  Alienations  of  Land  con^^ 
trary  to  the  Form  of  the  Gift  hereafter  to  be  madef  and  shall  not 
extend  to  Gifts  muae  before;  which  Words,  to  Gifts  made  before,  . 
are  intended  Gifts,  or  Feoffments,  or  Alienations  of  Tenants  in 
Tail  made  to  others  before  the  Statute  and  after  Issue  had,  and  not 
Gifts  made  by  the  Donors  before  the  Statute.     For  if  one  before 
the  Statute  gave  Lands  to  a  Man  and  to  the  Heirs  of  his  Body, 
and  after  the  Statute  the  Donee  makes  a  Feoffment  of  it,  the  Issue 
shall  have  a  Formedon  of  this  Alienation  well  enough,  for  the  Sta* 
tute  remedies    all  Alienations   made  since  the  Statute^  as  well 
where  the  Gift  of  the  Donor  was  before  the  Statute,  as  where  it 
was  after  it.     So  that  the  Words,  to  Gifts  made  before,  are  not  to 
be  intended  of  Gifts  made  in  Tail  by  the  Donors  before  the  Statute,     • 
but  of  Gifts  made  to  others  before  the  Statute  by  the  Donees  in 
Tail  after  Issue  had,  for  such  Gifts  were  not  avoidable  by  any, 
ami  therefore  they  are  excepted  by  this  Clause,  as  the  said  Case  in 
8  Ed.  3.  proves.  'So  in  44  Ed.  3.  the  Case  is,  that  Tenant  in  Tail  '  H.  44  Ed.  s.  s. 
made  a  Lease  for  Life,  and  afterwards  released  to  the  Tenant  for  ^*i?;J*^ 
Life  before  the  Statute  de  donis  conditionalibus,  and  after  the  Sta-  3^^  i5.^Feoff- 
tute,  viz.  in  44  Ed.  3.  the  Issue  brought  a  Formedon,  and  it  was  meats  5. 
adjudged  that  it  did  not  lie,   because  the  Statute  excepts  such 
Alienations,  for  neither  before  the  Act,  nor  by  the  Act,  are  they 
voidable  by  any,  if  they  were  made  by  him  who  had  the  Tail  only, 
and  were  made  fully  according  to  the  Power  which  the  common 
Law  gave  him,  but  if  they  were  not,  then  a  Formedon  in  De* 
scender  lies  since  the  Sutute.    '  For  in  4  Ed.  2.  the  Case  is  thus,  v  T.  4  Ed.  f. 
viz.  a  Woman  Tenant  in  Tail  took  Husband,  and  had  Issue,  and  FitL  Formedon 
after  Issue  had,  and  before  the  Statute  the  Husband  and  Wife  ^  ukecll^ t! 
aliened  in  Fee  to  a  Stranger,  and  died,  the  Issue  shall  have  a  JFbr-  1$  H.  4.  Fiti. 
medon  in  Descender  of  this  Land  after  the  Statute,  notwithstandii^  Fonnedon  1^ 
the  Alienation ;  but  if  the  Alienation  had  been,  by  Fine,  then  the 
Issue  had  been  barred  by  the  Alienation ;  so  is  the  Book.    And, 
Sir,  the  Reason  of  the  Case  is,  because  the  Alienation  was  not 
lawful,  for  it  was  a  Discontinuance  to  the  Wife  being  covert  at  the 
Time  of  the  Alienation,  and  when  she  died,  the  Right  descended 
to  the  Issue,  ''and  he  could  not  have  a  Sur  cui  in  vita,  unless  he  ^  46  Ed.s.  Fiu. 
claimed  a  Fee-simple,  *  and  the  Words  (to  Gifts  made  brfbre)  are  p^L* "»***g?* 
to  be  intended  Gifts  lawfully  and  in  due  Manner  made  by  the  ^  VinAtre.'  ^ 
Donees  before  the  Statute,  and  because  this  Alienation  without  t  f'mch  tssl 
Fine  was  not  done  so,  it  is  not  excepted  by  the  Statute,.and  there*  ^  ^  Cf  •  s^  ^< 
fore  the  Issue  shall  have  a  Formedon,  and  not  a  Smr  cui  in  xnta ; 
but  if  the  Alienation  was  by  Fine,  in  which  Case  the  Wife  11  exa* 
mined,  then  it  had  been  duly  made,  and  had  bound  all.    From 
whence  it  appears  that  after  Issue  had,  the  Donee  before  the 
Statute  had  full  Power  to  alien*   but  not  before  Issue  had, 

And 
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»  Ca.  Litt.  19.  b.    ^  And  if  Land  had  been  given  to  the  King  and  to  the  Heirs  of  his 
-^' '  -•«''>•  BfKly,  before  the  Statute  he  could  not  have  aliened  in  Fee  before 

1 5i.o«.  ill.         lufsuc  had,  for  such  Alienation  Mould  have  been  a  Wrong  in  another 

Person,  and  so  8hc»uld  it  have  bet-uin  the  King,  if  it  were  adjudged 
I  p,  <*;;  fiti  4.  an  AUeiiation  in  Fee,  aiid  therefore  he  could  not  do  it,  '  for  the 
i.  ;i.  T//.  Lift.  King  caiinot  do  any  W  roiig,  nor  will  his  Prerogative  be  any  War- 
1'.'.  u,  s  In^t.  U7.  fjiiji  1^  jiim  iQ  ^  2m  liijupk  to  ancither.     And  the  Estate  which  the 

3  Co.  55.  b.       '  I^i"S  '>3^  uouki  not  lawfully  suffer  such  an  Alienatioo,  for  his 
7  Co.  12.  b.  Lhta-e  was  not  large  nor  full  enough  to  permit  it,  and  his  Prerogative 
^^  Co'  ^^'  \  could  not  altLT  his  Estate,  nor  make  it  greater  than  the  Donor  gave 
so  I.  Davis  73.  a!  ^^  ^^  '^'"'*     "^  ^^^  but  that  the  Person  of  the  King  shall  sometimes 
1  Kol.  R.  107.  change  the  Course  of  llunss,  and  that  not  in  respect  of  the  Nature 
Hardr.  2«.  hi.  ^,f  ||,g  l^^tate,  but  of  the  Quality  of  the  Pers«»n.    "  As  if  a  common 
1  Finch  5J.  ;>7.  Person  pir  chases  Land,  and  has  two  Daughters,  and  no  Son,  the 
«FiRcnr#04ri  Land  shall  ^descend  to  both  tlie  Daughters;  ^but  if  tlie  King  pur- 
^'t*''  '*'*  //n  cliases  i^nd.  and  has  I*»sue  iwo  Daughters,  and  dies,  having  no  Son, 
V0-I4U7}  ^^^  Land  shall  descend  only  to  the  eldest  Daughter,  and  that  is  by 
»  Co.  Litr.  1.3.  b.  reason  of  the  Qtiality  of  the  King's  Person,  as  it  is  said  before.  Bot 
'j  Litr.  $  tfii.  if  X^nd  descends  to  the  King  and  to  another,  the  King  shall  take 
lib.  1.  cap.V'.  ^^''y  ^  Moiety,  for  if  he  should  take  the  \^hole,  he  would  do  a 
fo.  '^^.  cap.  10.  Wrong  to  the  other,  which  his  Prerogative  Mill  not  suffer  him  to 
fo.  ;i(j.  JIak-N  (1q^     b  j^q  ^f  Land  in  Gavelkind  descends  to  the  King,  and  to  his 
ft.'JH.     *""*      ^'  Brother,  each  of  them  shall  take  but  a  Moiety;  *  but  there  if  the 
*  Sec  Co.  Litt.  Khkg  has  two  Sons,  and  dies,  the  King's  Moiety  shall  not  descend 
J^M  ^*  w  **^  '***  ^^^  Sons,  but  the  eldest  only  shall  have  it  by  Prerogative, 
28.  a.  Per  Mode,  ^^^  there  the  Quality  of  the  Person  alters  the  Descent,  but  no' 
j;  8id.  1S9.  Ro-  the  Katate,  for  the  Estate  it  as  it  was  before,  whetlier  it  be  Fee- 
bins,  of  Gavelk.  siniplc  or  lee-tail,  so  that  the  Estate  shall  be  in  tlie  King  as  in 
(iro.^sBa'c.  Abr.  ^'^^her.     And  therefore  the  Estate  before  Issue  had,  was,  before 
cvi,  4  liac.Abr.  the  Statute,  the  same  in  the  King  as  it  was  in  a  Stranger.     And 
1^2.  Vin.  Abr.  before  Issue  the  Donee  had  not  Power  to  alien,  so  that  in  this 
jj  *  ,1  j^**    '"  '  Point  there  was  no  Mischief,  but  tlie  Mischief  lay  in  the  other 
« llrrcu-itb  a^ce    Point,  viz,  after  Issue  had,  for  after  Issue  he  had  before  the  Statute 
c:fi.  Lit.  1.^.  b.  such  a  Fee-simple  as  he  might  iiidefeasibly  have  given  to  another, 
1  Sid.iJs!'  'stBd  such  as  \xould  have  niarle  tlie  second  Husband  to  bcTenaiit 
T.  Kaym.  77.  by  the  Curtesy,  and  the  Issue  of  him  and  of  the  Wife  to  inherit, 
il^iT*'^^^*^'      ^"^  ^'*^  second  Wife  to  be  endowed,  and  such  as  he  migiit  forfeit 
Ciavtlk.  67  *  *^^  Eschcat,  and  such  as  by  divers  other  Acts  done  by  tlie  Donee 

1  Mac.  Abr.  670.    might  be  conveyed  from  the' Issues  and  from  the  Donor,  all  which 

2  Ha**-  Abr.  642.    was  cc^ulrary  to  the  Will  and  Intent  of  the  Donor,  for  his  Intent 

\\n.\hr.\\u^'  ^^^'  ^'^^^ '^  ^^^^  Donee  had  Issues,  the  Issues  should  have  it,  and 

Gaveikiiwl,  [!.  none  other,  and  that  if  Issues  failed,  the  Land  should  revert.     And 

l»l.  4.  acdiiist  the  y^l  the  Common  Law  permitted  him  to  do  contrary  to  this  Will  of 

lJimb?'peramb.  ^^^^  Donor,  viz,  to  aii«:n,  and  to  do  other  Acts,  whereby  to  bar  the 

Cy'Mi.uniHof  l&suirs  and  the  Donor,  but  notwithsiandmg  the  Common  Law  did 

Suuthcoicj  Ante  sullVr  it,  neverthekss  it  was  not  well  done,  but  a  Wrong.     And 

^  AiitJ*  S46(*).  *""'^  Things  the  Common  Law  does  permit  to  be  done,  which  are 

•.SicAntftf'16  tortious  atid  Wrong.     '  As  bcf(»re  the  Statute  which  gave  an  Ac- 

(d)  PoRt  ;:5o  (i).  tiou   of   Wast,  the  Common    Law  suti'ered  Tenant  for  Years,  or 

f  iJl  :,!|  H  Q  for  Lile  to  make  Wast  and   Destruction  of  Houses  and  Woods, 

6.  a.  Per  Shellq/.  l\  ^i  H,  ^  38.  a.  Per  Auue,   Bro.  Wast  b8. 
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yet  the  doing  thereof  was  discommendable  and  wrong.     «  And  if  *  I>r.  Sc  Stud. 

there  are  two  Joint-lenants,  and  the  one  takes  all  the  Profits  of  *^^*^  ^JP*^|j^^ 

ihe  Land,  the  Common  Law  permits  it,  and  leaves  the  other  with-  nientaLe^im,65. 

out  Remedy,  yet  this  is  a  Wrong.     And  if  the  King  Hilis  a  Man,  Butthel>awU 

there  is  no  liemedy  in  the  Law,  and  yet  it  is  not  well  done.  Where-  "P.^  beneficially 
r  ■    '  •   1     .  .      1      I    ^     I.'   I    ^1     i-i  altered  111  this 

tore  sometmies  it  is  not  right  but  wrong  to  do  that  which  the  Com-  Pointby  the  Stat. 

iiion  Law  suiiers  to  be  done,  or  for  which  the  Common  Law  has  of  4  Ann.  cap. 
not  piovided  a  Remedy.     So  was  the  Alienation  of  the  Donee  ^M^.  by  which 
after  Issue  had,  before  the  Statute  de  donis  conditionalibuSy  a  great  count  may  be 
AVrong,  ahhougli  the  Common  Law  permitted  it  to  be  done,  which  bronght  by  one 
one  may  perceive  from  the  Letter  of  the  Statute  itself,  which  says,  ^*^'°^*^h°*th 
in  all  the  Cases  aforesaid,  after  Issue  begotten,  &c.  heretofore  such  as  his  Bailiff  for' 
Feoffees  Iiad  Power  to  alien  the  Land  so  given,  and  to  disherit  their  receiving  more 
Issue  of  the  Land,  contrary  to  the  Minds  of  the  Givers,  and  con-  «  *?ii"f  ^*"^- 
trarj/  to  the  Form  expressed  in  the  Gift.     ^  And  if  the  Alienation  j.  c.49.  b.  says," 
w  as  to  the  Disherison  of  the  Issues,  ergo,  it  was  tortious,  for  to  it  seems  that  in    • 
disinherit  one  is  not  lawful ;  *  and  it  was  contrary  to  the  Minds  of  ^"  Ca^c  the 
the  Givers,  then  it  was  ill  done,  ^  fqr  Men  ought  to  observe  the  In-  an  ActUtn  of  *^^ 
tent  of  others  in  a  lawful  Thing,  and  it  is  not  right  to  break  it ;  Account  at  tl^ 
and  if  it  was  contrary  to  the  Form  expressed  in  the  Gift,  it  was  not  Common  Law, 
well  done,  for  he  that  has  a  Thing  given  him  in  a  certain  Form,  two  have  a  Ward 
and  accepts  of  it  in  that  Form,  and  afterwards  breaks  the  Form,  or  a  I'arsonage, 
does  not  right.     So  that  the  Letter  of  the  Act  recites,  that  the  *|l*\||^pj."fi?*^^* 
Alienation  was  a  Tort  and  a  Wrong,  and  the  Intent  of  the  Doner  in  which  Case' 
was  thereby  violated,  and  his  Right  taken  away.     For  notwitb-  Acoooot  of  the 
standing  that  the  Donee  had  Issue,  yet  the  Donor  had  a  Right  to  JJ°'^5^  **^*B% 
have  the  Land  again,  if  the  Issue  failed;  and  so  if  there  were  four  the  Law  seems 
Descents,  and  the  last  Issue  died  witliout  Issue,  the  Donor  should  to  have  been  ge- 
have  had  it  again  before  the  Statute,  for  the  Fee-simple  after  Issue  ?2[*''^*^'^^i,- 
had  was  not  absolute  to  this  Purpose,  ergo,  the  Donor  had  a  Right  ^^^^^ 
after  Issue,  to  take  away  which  by  the  Alienation  was  a  great  ^  1  Co.  44.  b. 
Wrong..    So  that  such  Alienation  after  Issue  had,  being  to  the  Dis-  J^^  Show.  sii. 
inheritance  of  the  Issues  and  of  the  Donor,  and  in  Violation  of  the  ^  show.  211!^* 
Will  and  Intent  of  the  Donor,  aiid  as  such  tortious  and  injurious, 
was  a  very  great  Mischief,  for  the  full  Redress  wjiereof  this  Statute 
was  made.     And  the  Words  which  make  Provision  for  the  same 
are  these,  that  the  Will  of  the  Giver,  according  to  the  Form  in  the 
Deed  of  Gift  manifestly  expressed,  from  henceforth  shall  be  ob^ 
served  J  which  Words  alone  redress  the  whole  Grievance,  and  the 
other  Words  following,  viz.  so  that  they  to  whom  tlie  Land  was  so 
given,  shall  not  have  Power  to  alien,  &c.  as  also  the  other  Words, 
viz.  neitlier  shall  the  second  Husband  of  any  such  Woman  from 
lienceforth  have  any  Thing  in  the  Land  so  given,  &c.  by  the  Law 
of  England,  nor  shall  the  Issue  of  the  second  Husband  and  Wife 
succeed  in  the  Inheritance,  &c.  are  but  ^  consequential  to  the  said  1  2  Tnst.  356. 
Words  of  the  Purview,  and  are  only  explanatory,  and  not  of  Sub-  p*^'*  *''^^  ^^', 
stance,  but  of  Abundance,  which  might  well  enough  have  been     "^    If^f^* 
omitted.     For  if  the  Will  of  the  Donor  shall  be  observed,  from 
thence  it  follows  that  the  Alienation  of  the  Donee  shall  not  bar  the 
Issues,  and  that  the  second  Husband  shall  not  be  Tenant  by  the 
Curtesy,  and  that  the  Issues  of  him  and  of  the  Wife  shall  not  in- 
herit, for  such  is  the  Will  of  the  Donor,  for  in  that  the  Gift  is  to 
the   Donees,  and  to  their  Heirs  of  their  two  Bodies  begotten, 
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4erein  it  is  contained  that  no  other  but  such  Issue  shall  have  the 
Land  by  the  Will  of  the  Donor.  So  that  the  Purview  lies  only  io 
the  said  Words,  that  the  Will  of  the  Donor,  &c.  shall  from  hena- 
forth  be  observed,  which  Words  contain  the  lliings  foilowing,  and 
more.  But,  Sir,  although  the  Act  provides  that  the  Will  of  the 
Donor  shall  be  observed,  yet  there  is  no  Word  in  the  Act  that  di- 
vides the  Estate,  and  makes  the  Fee-simple  to  remain  in  the 
Donor,  and  the  Donee  to  have  a  lesser  Estate  than  he  had  before 
the  Act.  For  although  the  Land  should  revert  to  the  Donor  before 
the  Act,  this  is  no  Proof  that  he  had  a  Reversion,  for  an  absolute 
Fee-simple  shall  escheat  to  the  Lord  at  this  Day,  and  yet  the  Lorti 
has  no  Reversion.  So  the  Reverter  of  the  Land  to  the  Donor 
upon  Condition  in  Law  does  not  prove  that  the  Donor  had  a  Re- 
version, for  indeed  he  had  no  Reversion,  but  the  Donee  had  tlie 
Fee-simple,  and  consequently  the  whole  Estate.  But  the  Case  is, 
that  the  wise  Sages  of  the  Law,  who  had  the  Construction  of  the 
Statute  immediately  after  it  was  made,  did,  upon  the  Reason  of 
the  Statute,  divide  the  Estate  in  order  to  fulfil  and  execute  the  Will 
C  *248  ]       of  the  Donor.     For  when  *  the  Statute  ordained  that  the  Will  of 

the   Donor  should  be  observed,  A-om  thence  it  followed  con- 
sequentially that  tlie  Donee  was  restraitied  from  aliening  lawfiillj 
the  Fee-simple,  and  from  doing  other  Acts  which  Tenant  in  Fee- 
simple  might  do ;  and  when  he  was  diereby  restrained  from  doiftg 
lawfully  those  Acts  which  attend  a  Fee-simple  Estate,  and  from 
meddling  with  the  Fee-simple,  from  thence  diey  took  it  to  be  the 
Intent  both  of  the  Legislature  and  of  the  Donor,  that  he  dionU 
»  H.  5  H.  7. 1.4.  b.  not  have  *  a  Fee-simple,  for  it  would  have  been  an  idle  Intent  to 
Bro'^^'l&tiSei.  ^*^^  adjudged  the  Fee-simple  in  him,  when  he  could  not  lawfiiDy 
40.  P.  If  Ed.  4.    do  any  Thing  with  it.    Aud  therefore  upon  this  Reason  they  took 
3.  b.  Fill.  Taile,   it  that  the  Fee-simple  was  left  in  the  Donor,  and  yet  that  the 
«5Un*.  Si^****    EsUte  of  the  Donee  was  an  Estate  of  Inheritance,  because  the 

Heirs  of  his  Body  should  inherit  it ;  but  this  Inheritance  could  not 
^  Dy.  i«.  pi.  51.  be  a  Fee-simple,  for  then  there  would  be  two  **  Fee-simples  of  the 
LUtfi^  ^*  same  Land,  but  tliey  took  it  to  be  a  baser  Estate  of  Inheritance, 
t  RoL  R.  4f3.  sind  gave  it  the  Name  of  an  Estate-tail,  which  is  an  Estate  of  In- 
O.  Bendl.  143.      heritance  certainly  limited.     So  that  upon  good  Reason,  in  order  to 

SitS!^^pSJt    P®"^^^"*"*  *«  ^i''  ^^  ^'^^  Donor  and  of  the  Legislature  also,  they 
349. 560.   '  took  it  by  the  Purview  that  the  Estate  was  '  divided,  and  that  the 

«  See  Ante  «4i       Donee  had  an  Estate-tail,  and  tlie  Donor  the  Fee-simple,  wliich 
Books  there  ^^  might  grant  over  to  another,  or   give  to  another  by  Way  of 

cited.  Remainder,  and  that  he  could  not  do  before  the  Statute,  for  then 

the  Donee  had  a  Fee-simple,  and  one  Fee- simple  cannot  depend 

upon  another.     For  in  3  Ed.  3.  a  Man  levied  a  Fine  sur  conusance 

de  droit  come  ceo  que  il  ad  de  son  done,  and  he  could  not  m^ke  a 

Remainder  over  upon  such  F'ine,  because  the  Gift  shall  be  taken 

5?  i^  ^?L^      •*  as  a  Fee-simple.     But  now  that  the  Estate  is  divided,  the  Donor 

Bro.  Estates  65    ^^y  g^^^^  ^^^  Fee-simple  over  by  Way  of  Remainder.     So  that  the 

in  fine.  Fines         Reason  of  the  Purview  of  the  Act  instructed  the  Expositors  of  it 

i^H*5  ^a.*  7 19     ^  divide  the  Estate,  and  continual  Use  ever  since  has  confirmed  the 

FitJE.  Scire  Facias  Exposition.     Wherefore  the  Estate  is  divided  by  the  intent  of  the 

57.  Bro.  Reser-     Act  without  precise  Words  as  fully  and  perfectly  as  if  the  Act  had 

iQ^il^fi  *i7  tf       expressly  divided  it, '  for  that  which  is  done  by  the  Intent  of  any  Act, 

«2.  b.'  Co.  Litt.      without  precise  Words,  is  equivalent  to  that  which  is  done  by  pre- 

9.  b.  cise  Words.    So  that  now  the  Estate  is  restrained,  and  abridged, 
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and  altered  by  the  Act,  and  tberefore  when  the  King  took  the 
Estate,  he  took  it  restrained  and  abridged,  and  he  could  not  take 
it  otherwise ;  for  the  Prerogatives  of  the  King  are  in  respect  of  his 
Person,  and  have  relation  to  his  Person,  and  his  Person  shall  by 
Prerogative  be  exempt  from  Restraint  in  many  Cases,  but  here  the 
Restraint  is  not  in  the  Person,  but  it  is  in  the  Estate  which  the 
King  took,  for  the  Estate  which  the  Donee  had  at  the  Common 
Law  was  a  Fee- simple,  which  is  now  restrained  and  abridged,  and 
the  Mischief  at  the  Common  Law  was  not  in  the  Person  of  the 
Donee,  but  in  the  Estate  of  the  Donee,  and  therefore  the  Statute 
was  not  made  in  Restraint  of  the  Person   of  the  Donee,  but  in 
Restraint  of  the  Estate  of  the  Donee ;  and  so  the  Estate  was  the 
Cause  of  the  Act,  and  is  restrained  by  the  Act,  which  the  King 
caunot  enlarge  by  his  Prerogative  without  another  Act  of  Parlia- 
ment, but  in  taking  tlie  Estate  he  is  restrained  along  with  the 
Estate.     And  as  to  what  has  been  said,  that  the  King  and  his 
Estate  shall  be  left  at  large,  and  that  he  shall  have  Power  to  give 
the  Fee,  as  another  Person  might  before  the  Act,  Sir,  the  Matter 
of  the  Act  shews  the  contrary,  for  the  Act  shews  that  such  Aliena* 
tion  was  to  the  Disinheritance  of  the  Issues,  and  that  which  is  to  the 
Disinheritance  of  any  is  a  Wrong.     Also  the  Act  says  that  it  was 
contrary  to  the  Will  of  the  Donor  and  that  which  a  Man  does  con* 
trary  to  the  Will  of  his  Donor  is  not  well  done.     Also  it  says  that 
it  was  contrary  to  the  Form  expressed  in  the  Gift,  which  9ilso  is 
not  well  done  :  So  that  by  the  Judgment  of  the  Act,  such  Aliena- 
tion was  a  Tort  and  a  Wrong.     And  he  that  will  maintain  that  the 
King  is  in  a  Degree  to  malce  such  Alienation,  must  at  the  same 
Time  maintain  Uiat  the  King  may  do  Wrong,  and  that  the  Law 
suffers  him  to  do  Wrong,  which  none  can  maintain ;  '  and  it  is  a  '  li  Co.  7«.  9^ 
difficult  Argument  to  prove  that  a  Statute,  which  restrains  Men  ge- 
nerally from  doing  Wrong,  leaves  the  King  at  Liberty  to  do  Wrong. 
And  as  to  what  has  been  said,  that  the  King  shall  not  be  restrained 
by  the  Act,  unless  he  is  specially  named  in  the  Act,  Sir,  if  I  should 
be  inclined  to  admit  the  Law  to  be  so,  yet  here  he  is  named,  <  for  '7  Co.  32.  b» 
the  Act  says,  wherefore  the  Lord  the  King  perceiving  how  tieces* 
san/  and  useful  it  is  to  provide  a  Remedy  in  the  Cases  afore^ 
said,  hath  ordained  that  the  Will  of  the  Giver,  &c.  shall  from 
henceforth  be  observed:  So  that  the  King  is  named,  and  effectually 
named,  as    one   that  perceived  the   Mischief,   and   saw   that   it 
was  necessary  and  profitable   to   provide  a   Remedy,  and  there- 
fore he  ordained  a  Remedy;  and  when  he  ordained  a  Remedy 
for   the   Mischief,   it  is  not  to    be   presunied   that  he   intended 
to  be  at  Liberty  to  do   the  Mischief.     Wherefore  the  King  is 
named  in  the  Act,  and  so  named  that  every  one  may  gather  from 
thence  that  he  was  content  to  be  bound,  and  that  he  is  bound  as 
another  in.     And  great  Inconvenience  would  follow  if  he  was  not, 
for  by  the  Intent  of  the  Act  the  Estate  is  divided,  as  it  is  shewn 
before.     And  the  Fee  is  in  him  in  the  Remainder,  viz,  to  the  right 
Heirs  of  the  Marquess,  as  it  is  limited  by  the  Fine.     And  if  the 
King  should  have  a  Fee-simple  conditional,  then  there  would  be 
two  Fee-simples  of  one  same  Land,  for  the  Law  will  not  devest 
the  Fee  out  of  him  in  the  Remainder,  for  that  would  be  a  Wrong 
to  bini,  which  the  Law  will  never  do,  and  two  Fees  there  cannot 
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be  by  any  Means,  for  which  Reason  there  shaH  be  no  Fee  in  the 

King,  nor  in  his  Patentee.     And  as  to  that  which  was  last  said,  m. 

k  See  Ante  S44      '^that  the  Estate  limited  to  King  Henry  7*  was  to  him  and  to  the 

(d).  Heirs  Males  of  his  Body,  and  such  £state  is  not  mentioned  in  the 

Act,  and  therefore  shall  not  be  taken  by  Equity  against  the  Kin^, 
<  M.  18  Ed.  3. 45.  Sir,  *  lAttkton  in  his  Book  has  shewn  us  a  Learning  touching  this 
b.  Fit<.Tailei6.  Point,  viz.  that  an  Estate-tail  to  one  and  to  the  Heirs  Males  of 
^^^StesSS  ^^  Body  is  taken  by  Equity  of  the  said  Statute,  as  divers  other 
Taiie  19.  M.  33*  Esiates-tail  are,  which  are  not  expressed  in  tlie  said  Statute.  For 
Ed.  3.  FitcTaile  every  Thins  which  is  the  Intent  of  the  Donor  is  m  fully  within  the 
p   t  €51  rn*         Statute,  as  if  the  Thing  itself  had  been  precisely  expressed.     For 

when  the  Statute  ordains  that  the  Will  of  the  Donor  shall  be  obsened, 
it  makes  his  Will  to  be  a  Law,  as  well  against  the  King  as  against 
another.     And  forasmuch  as  it  was  his  Will  to  limit  the  Estate  in 
the  Manner  it  is  here  limited,  it  shall  be  good,  and  shall  enure  ac- 
cordingly.    And,  Sir,  if  the  King  would  say  that  the  Estate  was  not 
divided  at  Common  Law,  and  that  as  to  him  it  shall  be  at  this  Day 
as  it  was  at  the  Common  Law  whereby  he  would  have  a  Fee-simple, 
[  *  249  1       Ai^^  *  ^^^  Remainder  would  be  void,  by  this,  I  say,  he  destroys  his 
own  Estate,  for  the  Estate-tail  precedes  his  Remainder,  and  if  it 
should  be  a  Fee-simple  conditional,  then   the  Remainder  of  the 
ft  Dy.  4.  pL  10.      King  would  be  void,  ^  for  a  Remainder  cannot  be  limited  upon  i 
Corson  SB.  Ante    Fee-simple  precedent.  And  if  the  King  would  say  that  his  Renuin- 
<^  (>)•  der  is  a  Fee-simple,  he  cannot  say  otherwise  but  that  the  Estate 

precedent  is  also  a  Fee-simple,  for  both   the  Estates  were  made 
by  one  same  Fine  at  one  same  Time,  and  both  the  Estates  are  by 
the  Donor  limited  to  be  in  Tail.     And  the  King. cannot  say  that 
the  one  is  in  Tail  and  the  other  in  Fee,  for  thereby  he  affirms  and 
disaffirms  at  the  same  Time,  that  is,  he  affirms  that  in  the  tint 
Estate  the  Statute  divided  the  Estate  and  made  it  in  Tail,  and 
then  in  his   own  Estate  he  disaffirms  it,  viz,  that  the  Statute  did 
not  divide  the  Estate,  but  that  it  remains  a  Fee-simple  conditional ; 
and  by  this  Means  he  would  be  within  the  Purview  and  out  of  the 
Purview  in  one  same  Matter  and  at   one  same  Time«  which  be 
cannot  be,  but  he  shall   be  estopped'  to  say  so,  nam   qui  sentit 
commodum,  sentire  debet  et  onus.     And  also  by  such  Affirmative 
he  would  in  Part  of  the  Estate  destroy  the  Fine  by  which  he  him- 
self claims,  that  is,  he  would  destroy  the  Remainder  to  the  right 
Heirs  of  the  Marquess,  and  make  the  Fine  void  for  the  same,  for 
if  he  himself  has  a  Fee-simple  the  Remainder  to  the  right  Heirs 
of  the  Marquess  is  void  ;  but  it  does  not  stand  with  his  Estate  to 
impeach  die  Fine  which  constitutes  his  Estate,  nor  will  his  Prero- 
gative extend  to  destroy  the  Remainder  hi  Fee  to  the  right  Heirs 
of  the  Marquess,  for  thereby  he  would  take  away  an  Estate  from 
fc  See  these  Cases  another,  and  do  Wrong  to  another.     ^  And  therefore   I   deny  the 
go  put  by  W'erfoM,  Cages  put  of  a  next  Avoidance  granted  to  the  King,  or  of  the  Grant 
ind  (h).  Notef      ^f  ^^1  Presentments  which  shall  happen  within  20  Years  :  For  after 
with  this  Opinion  the  next  Avoidance,  or  the  20  Years  passed,  the  King  shall  not 
of^Browjia^ee  present,  for  the  Grantor  did  but  grant  that  which  should  happen 
rI*i55.  by.  35? '  within  such  a  Time,  and  after  that  Time  the  Law  says  that  the 
pi.  29.  in  Mar-      Grantor  ought  to  have  the  Advowson,  and  the  Presentments  which 

^kJJ^'^'  **  ^^'  ^^^^^  ^^'  ^"^  ^^  *^  ^^"^  ^''^  suffer  a  Stranger  to  have  those 
oasc.     Pfesentments  which  belong  to  him,  he  shall  not  have  the  Present- 
ments 
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ments  M'hich  belong  to  the  Grantor  after  the  Time  elapsed^  for  . 
thereby  he  would  do  a  Wrong  to  the  Grantor,  and  injure  the  Es- 
tate of  the  Grantor ;  for  whereas  the  Grantor  only  granted  the  Ad- 
vowson  for  20  Years,  perhaps  he  might  not  have  any  Profit  of  it 
for  40  or  50  Years,  if  the  King  w^as  at  Liberty  to  present  when  he 
pleased,  which  is  very  unreasonable,  and  the  King's  Prerogative 
shall  not  injure  the  Grantor  so  much.     So  that  for  the  Reason  be« 
fore  given  it  seems  to  me  that  the  £state  of  the  King  shall  be  only 
a  Fee-tail,  and  that  he  is  bound  by  the  Statute  as  well  as  another. 
*^  And  as  a  Proof  that  it  has  been -so  taken  before,  the  Case  of  « See  Ante  $37. 
4  II.  6.  has  been  well  cited,  where  the  Te!)ant,  who  held  of  the  W* 
King  in  capite  by  Knight's  Service,  made  a  Gift  in  Tail,  and  the 
Donee  died,  his  Issue  within   Age,   and  it  was  there   adjudged 
that  the  King  should  not  have  the  Ward,  but  the  Donor  shoui(l 
have  it,  for  the  Estate  is  divided,   and  the  Reversion  is  in  the 
Donor,  and  the  Donee  held  of  him,  and  he  shall  not  be  said,  as 
to  the  King,  to  have  a  Fee-simple  conditional,  and  so  to  hold  of 
the  King,  but  he  shall  be   adjudged  Tenant  in  Tail,  and  the  Do- 
nor shall  be  adjudged  Tenant  to  the  King.     And  as  to  what  has 
been  said,  ^  that  the  Reason  upon  which  the  Book  was  so  ruled  is,  ^  See  Ante  241. 
because  the  King  accepted  the  Services  of  the  Doaor,  and  so  took  (*)• 
him  for  his  Tenant,  and  therefore  he  was  estopped  to  take  the  other 
for  his  Tenant,  Sir,  although  this  is  there  debated,  I  don't  take 
this  to  be  the  Cause  of  the  Judgment,  (and  such  Cause  would  be  a 
very  weak  one,  ^  for  the  King  shall  not  be  estopped  by  such  Accept-  ^F.  N.  B.  143.  b. 
ance)  but  it  appears  in  the  Argument  there, /o.  22.  thatMflr^iif^-^^^PP*'     ^ 
put  a  Question,  whether  if  the  King  should  have  the  Wardship  of  ^3]'  iq  /igf/ 
the  Heir  of  the  Donee,  it  should  be  by  Reason  of  his  ancient  Crompt.  J.  C. 
Seigniory,  or  by  Reason  of  a  new  Seigniory  upon  the  Gift,  and  it  ^^^'  ^'  ^^^^^' 
is  there  answered  that  it  should  be  by  Reason  of  his  ancient  Seig- 
niory; to  which  he  said  that  it  could  not  be,  for  this  Seigniory 
"was  by  Reason  of  a  Tenancy  in  Fee-simple,  and  as  long  as  the 
Fee-simple  continues  in  the  ancient  Tenant  the  Seigniory  cannot 
be  upon  any  other  Person,  or  upon  any  other  Estate,  but  upon 
him;    so  that  upon  the  Gift  the  Tenancy  was  not  changed,  nor 
consequently  the  Seigniory,  in  which  Case,  notwithstanding  the 
Gift,  the  Donor  continues  Tenant,  and  no  other,  of  whom  he  shall 
have  the  Ward:  And  upon  this  Reason  of  Martin  I  take  the  Judg- 
ment of  the  Book  to  proceed,  and  not  upon  the  other  Point.    And 
this  Case  being  so  adjudged  proves  that  the  Estate  is  divided  as 
to  the  King,  and  that  the  Donee  does  not  remain  as  to  him  Tenant 
in  Fee-simple,  and  that  the  King  shall  be  bound  by  the  Act  in  this 
Point,  as  well  as  another  Person.     And  so  it  is  proved  by  the  said 
Case  of  Mortmain  before  alledged.     ^  So  in  22  Ed.  4.  Tenant  in  tp.n  Ed.  4. 
Tail  with  Remainder  over  to  another  in  Fee  forfeited  the  Land  for  Fitas.  Petition  9. 
Treason,  as  it  seems,  and  died  without  Issue,  and  be  in  Remainder 
was  received  to  sue  to  the  King  by  Petition ;  but  if  the  Tenant  in 
Tail  should  be  acLjudged,  as  to  the  King,  Tenant  in  Fee-simple, 
then  the  Remainder  should  have  been  void  as  to  the  King,  and  he 
in  Remainder  disabled  to  sue,  but  he  was  not,  which  proves  that 
the  Judges  then  took  it  that  as  to  the  King  be  was  but  Tenant  in 
Tail,  and  so  the  King  was  bound  by  the  Act.     «  Another  like  Case  r  7  Co.  «i.  a. 
I  know   by  Expeiience,  which  b,  that  Land  which  belonged  to  CrMript.J.C.iti. 
William  Brown  my  Father  was  seized  into  the  King's  Hands  in  ^J^l  intt'tio 

the  (i).  PirFMitret. 
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the  Exchequer  for  the  King's  Debt,  and  it  was  adjudged  that  it 
should  be  discharged,  because  the  Land  was  entailed,  and  my 
Father  had  it  by  Descent  as  Issue  in  Tail  of  him  who  was  the 
King's  Debtor ;  and  afterwards  the  same  Matter  came  again  in 
Question  in  the  Court  of  Surveyors,  and  I  suggested  the  same 
Matter  in  Discharge  of  the  Land,  and  thereby  tlie  Land  was  there 
also  dischai^ed.  Which  proves  that  the  Kin^  was  bound  by  the 
Statute  de  aonis  condUionalibnSf  for  if  the  King  might  have  said 
that  the  Land,  as  to  him,  was  a  Fee-simple  conditional,  tlien  the 
[  *  250  ]      Land  should  not  have  *  been  discharged.      Wherefore  for  these 

Reasons  it  seems  to  me  that  the  King  shall  be  only  Tenant  in  Tail, 
and  so  the  Remahider  is  good,  and  the  Plaintiff  upon  the  Matter 
in  Law  shall  be  barred. 
I>yeryC  J.  Dyer,  Chief  Justice.     As  to  the  Matter  in  Law,  I  am  of  the 

same  Opinion.  And  as  to  the  Name  of  the  King,  by  which  he 
may  purchase,  Sir,  if  in  the  Purchase  he  be  named  only  King, 
omitting  his  Christian  Name,  he  may  well  enoivgh  take  thereby, 
for  King  is  the  highest  Name  of  Hoijour  in  this  Realm,  which 
for  the  Greatness  of  it  drowns  all  other  Names  of  Honour  or  Dig- 
nity which  the  Person  that  is  King  may  have  within  this  Realm, 
and  because  there  is  not,  nor  ought  to  be  more  than  one  that 
bears  the  Name  of  Eang  in  this  Realm,  the  Name  of  King  contains 
Certainty  enough,  to  signify  who  it  is  that  has  this  Name,  and 
therefore  a  Purchase  by  this  Name  only  contains  Certainty  enough, 
land  is  good  enough.  But  I  have  never  seen  this  Name  only  used 
in  Purchases,  or  Grants,  or  Letters-patent,  but  the  Practice  is  to 
add  the  Name  of  Baptism  also,  as  to  say,  Henry  King,  or  Edward 
King,  for  else  it  would  be  doubtful  what  King  was  meant,  for 
there  have  been  many  Kings  that  have  had  the  same  Name  of 
Baptism ;  and  therefore  for  the  Sake  of  Distinction  and  Certainty 
the  Christain  Name  of  the  King  is  used  to  be  inserted.  But  if  it 
be  omitted  it  shall  be  good  enough,  and  it  may  be  tried  what  King 
it  Was. 

Further,  the  King  has  two  Bodies,  viz.  a  Body  natural  and  a 

Body  politic,  and  he  has  Capacity  both  in  the  one  and  in  the  other. 

And  the  Name  fiCtT^g;  contains  them  bojth,  and  Heirs  implies  both 

*  4  Bac.  Abr.  193.  Heirs  and  Successors,  '  for  it  is  but  of  late  Time  that  Successors 

^^ift^rJl^^  A    have  been  added  in  the  King's  Grants.     And  he  that  gives  to  the 

pi.  7,  King  may  give  to  him  in  the  one  Body  or  in  the  other,  as  the 

Donor  pleases  to  limit  it ;  but  here  the  Gift  itself  distinguishes  in 

what  Capacity  the  King  shall  take  it,  for  the  Remainder  is  to  him 

and  to  his  Heirs  Males  of  his  Body  begotten,  and  such  Heirs  must 

come  from  the  natural  Body,  for  the  Body  politic  cannot  b^t 

Issues.     So  that  the  Limitation  of  the  Inheritance  here  to  the 

Heirs  Males  of  his  Body  distinguishes  the  Body  in  which  the  Donor 

i»That  the  King     had  a  Mind  that  the  King  should  take  it.     ^  For  if  King  Henry  7. 

L*'d'^?*"i ^\^      ^^^^^  ^^®  Remainder  limited  to  him,  had  been  removed  from  the 

takes  io  bi»  nato-  Royal  Kstate,  and  another  had  been  made  King,  neither  the  sue* 

ral  Capacity,        ceeding  King  nor  his  Heirs  should  have  had  the  Land,  because  the 

hfbrtno^^^^^^^        ^^"^^  limited  it  to  Henry  7.  and  to  the  Heirs  Males  of  his  Body, 

from  the  Estate     ^^^  i^  the  Heirs  of  the  other  Body  should  inherit  it^  it  would  be 

Koyal,  1  Finch 
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contrary  to  the  Limitation  and  Will  of  the  Donor,  for  there  is  opt 

any  such  Inheritance  limited  by  the  Gift;  wherefore  the  Gift  here 

has  Hespect  to  the  natural  Body  of  King  Henry  ?•  and  to  the  Heirs 

Males  which  this  natural  Body  shall  beget^  and  so  the  Capacity 

and  Body  in  which  he  should  take  it  is  distinguished  and  limited  in 

the  Gift.     ^  As  if  a  Man  gives  Land  to  a  Bishop  and  to  his  Heirs,  «  See  Ante  f34 

thereby  he  distinguishes  in  what  Capacity  he  has  a  Mind  to  place  (e)«aDdthjBooki 

the  Inheritance,  and  in  what  Capacity  the  Bishop  shall  take  it,  and       ^  ^      * 

as  the  Donor  pleases  to  limit  it,  so  it  shall  enure ;  for  if  he  had 

given  the  Land  hrre  to  King  Henry  7.   and  to  the  Heirs  of  his 

Body  and  of  the  Body  oi  Elizabeth   nis  Wife  begotten,  such  Heirs 

and  none  other  should  take  it.     And  Land  may  be  entailed  to  the 

King  as  well  as  to  another,  for  King  Henry  4.  entailed  the  Dutchy 

to  him  and  to  his  Heirs  of  his  Body  begotten,  and  the  Crown  was 

entailed  to  King  Henry  8.  and  to  the  Heirs  of  his  Body,  so  that 

the  King  may  take  an  Entail  as  well  as  another.    And  the  Remaiq- 

der  here  vested  in  the  Body  natural  of  King  Henry  ?•     ^  So  that  if  <  Sapn  (b). 

he  had  resigned  the  Crown  to  King  Henry  8.  yet  be  should  have 

held  the  Land  to  him  and  to  his  Heirs  of  his  Body,  as  Land  dis* 

tinct  from,  and  no  Part  of  the  Crown. 

Further,  as  to  the  Common  Law  before  the  Statute,  if  Land 
had  been  given  to  a  Man  and  to  his  Heirs  of  his  Body  begotten, 
this  was  not  taken  to  be  a  ^  full  and  perfect  Inheritance,  until  the  *See  Ante  f45 
Donee  had  Issue  of  his  Body.     For  Britton  in  his  Book  in  the  ^^)*  ^^'d.Brwm, 
Title  of  conditional  Purchase,  cap.  36.  says,  that  before  Issue  he    * 
had  but  a  Freehold,  and  the  Inheritance  accrued  by  the  Issue,  and 
if  he  had  Issue,  and  the  Issue  died,  the  Land  should  descend  te  the 
'  collateral  Heir.     And  of  this  Opinion  Bracton  seems  to  be,  for  he  'See  the  contrary 
says,  if  Land  be  given  to  a  Man  and  to  his  Heirs  si  haredes  de  cor*  ^'  ^  ^'  ^-  ^^ 
pare  suo  habuerit,  and  he  has  Issue  and  dies,  the  Land  shall  descend  ^  JLA^iHtX. 
remotioribus  haredibus ;  for,  as  it  seems,  they  took  it  that  by  sucb  Per  Brum,  Co. 
Gift  he  had  only  the  Inheritance   upon  Condition,  and  when  he  ^***  ^^«  ■•  ^  Co. 
had  Issue  he  hadsatis6ed  the  Condition,  and  then  he  had  Power  AbnM^.D/pI.i 
to  alien,  and  then  it  should  descend  to  the  collaterial  Heirs,  as  Vin.  Abr.  tit.  EsT 
other  Land.    *  But  (as   I  take  it)  it  was  a  Fee-simple  presently  J*J*  Y«  p'- *>  ^« 
before  Issue,  but  the  havuig  of  Issue  made  it  more  full  and  perfect  ^  Finch  lOoT*^ 
than  it  was  before  ;  ^  For  after  Issue  he  had  Power  to  alien,  and  Finch  iti. 
thereby  to  Bar  the  Issues  and  the  Donor,  *and  it  should  escheat  *AntetS5(k)L 
for  Felony,  as  it  is  taken  by  7  *  8  Ed.  3  and  by  other  Means  he  ^^^^  ^"^  **^ 
might  disinherit  the  Issue   and  the  Donor,  which  was  contrary  to 
the  Will  of  the  Donor,  and  was  a  hard  Case,  as  the  Statute  says^ 
and  very  injurious  and  unreasonable.     And  thus  the  Makers  of  the 
Act  looked  upon  this  Permission  of  the  Common  Law,  or  this 
Common  Elrror,  whereby  they   took  it  that  the  having  Power  to 
alien  was  a  full  Injury,  and  a  Thing  against  Reason,  and  the  Words 
after,  viz.  thai  it  is  necessary  and  useful  to  provide  a  Remedy  in 
the  Cases  aforesaid,  have  in  them  a  Kind  of  Vehemence  purporting 
great  Necessity  of  a  Reformation.    For  that  which  is  necessar}*  and 
useful  to  be  reformed  requires  to  be  reformed  in  all,  and  not  in 
Part  only,   and  the  rest  to  be  left  unreformed,  and  therefore  for  the 
full  and  perfect  Reformation  of  this  Abuse,  viz.  as  well  in  the  King 
as  in   others,    the  Act  has  ordained,  that  the  Will  of  the  Giver, 

according 
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according  to  the  Form  in  the  Deed  of  Gift  manifestly  expressed  ^  shall 
from  henceforth  be  observed.  So  that  the  Obs^ervance  of  the  Will 
of  the  Donor  is  become  the  Reformation  of  all  that  was  ambs 
before,  and  tlie  Will  of  the  Donor  is  the  Effect  of  the  Statute.  And 
from  thence  it  follows,  that  the  Alienation  of  the  Donee  shall  not 
[*^5l  ]       '^  bi'^  ^^^  Issues  nor  the  Donor;  *nor  shall  the  second  Husband 
ft  If .  46  Ed.  s*       be  Tenant  by  the  Curtesy,  nor  shall  the  Issue  of  him  and  of  the 
5.  ■.  Bro.Ejcc-     Wife  inherit.     **So  that  it  was  superBuous  to  express  this  in  the 
li^TcDwit Dcr'     '^^^'  ^'^^  ^^^^  Clauses  are  but  conseqaeiilial  to  the  first  Purview, 
le  Curtesy,  1.        ^nd  are  included  in  the  first  Purview,  and  only  serve  to  explain  the 
1  Finch  103, 104.   same,  for  the  first  Purview,  viz.  the  Will  of  the  Donor y  includes  these 
b  Jl"^t  ^6*  Clauses  and  many  others.     *  For  tlie  second  Wife  shall  not  be  em 

Ante  «47  (1)1  dowed,  ^  nor  can  the  Donee  charge  the  Land  with  a  Rent-charge  or 
PerBroum/j.  other  Incumbrance,  *  nor  shall  lie  forfeit  the  Land  for  Felony,  nor 
l?*b^^  ^*  ^*"  '*^  ^^  other  Acts  to  the  disinheriting  of  tlie  Issues ;  and  all 
Dower,  is!  ^^^^  is  included  in  the  first  Purview,  viz.  that  the  Will  of  the  Donor 

1  Fin<;h  lOS.  shall  be  observed,  for  these  Acts  are  contrary  to  his  Will,  aod 
^TlE.d^i^¥'tz  ^^'^^y  Thing  that  is  contrary  to  his  Will  is  reformed  by  this  Act,  as 
Formedon,  46.  every  Tiling  that  is  his  Will  is  made  a  Law  by  this  Act.  'And 
H.  5  H.  7. 14.  b.  therefore  an  Entail  to  the  Heirs  Males  of  the  Body  of  the  Donee 
M^i4^h'8^6'  a  "  within  the  Purview  of  the  Act,  as  it  is  taken  in  18  Ed,  3.  and  in 
Per  Rowe,  In-  CavbonneVs  Case  in  33  Ed,  3.  *  So  an  Entail  to  the  Heirs  Fe- 
fra(s).  males  of  the  Body  of  the  Donee,  and  all  other  Entails,  arc  within 

6w*N^B*^oo  ^^^  Purview  of  the  Statute,  because  they  are  within  the  Will  of 
Infra  (o)/  the  Donor ;  for  as  Fleta  (who  wrote  a  long  Time  since)  says  in  his 

'  M.  18  Ed.  3.^  third  Book,  modus  legem  dat  donation!;  so  that  the  Manner  of  the 
^6*18  Ass^T^s'  ^'^^  which  the  Donor  limits  makes  a  Law  to  the  Gift.  ^  And  the 
Bro.  Esutes,  33.  three  Estates  limited  in  the  Preamble  of  the  Act,  that  is  to  say, 
Tail,  19.  M.  33  Especial  Tail,  Frank-marriage,  and  General  Tail,  are  but  put 
?^*i?  olf^*?!^^'  there  for  Examples,  and  not  as  containing  all  the  Entails  intended 
Litt.  $  21.*  Cnr-'*  ^^  ^^^  Statute,  for  the  Donor  might  make  other  Entails  by  his  Li- 
son,  8.  Ante  244  initation,  for  his  Will  is  a  Law  as  to  the  Bstatcs-tail.  *  And  where 
i*)'.  *^®  ^*  an  Estate  to  one  and  to  the  Heirs  of  his  Body  was  a  Fee-simple 

Cnrson  8. '  before  the  Statute,  now  since  the  Statute  it  is  taken  in   IQ,  Ed.  4. 

^  Co.  Litt.  24.  a.  that  he  has  but  a  Fee-tail,  and  this  is  included  in  the  Statute,  al- 
An^c^3.  though  it  is  not  expressed,  as  the  Book  says.     And  herein  the 

3.  b.  Fitz.  Tail  Book  says  true,  ^  for  when  the  Statute  restrained  the  Donee  from 
9.  Bro.  28.  H.  aliening  the  Fee-simple,  or  from  doing  other  Acts  which  he  that 
F't*'  T  ^*  1 0  ^^^^  ^  Fee-simple  may  do,  it  was  presently  taken  that  the  Fee  was 
Bro.\>7.  Estates  i^^t  in  him,  for  it  would  be  idle  to  adjudge  it  in  him,  when  be  could 
40.  Ante  248  (a),  not  do  any  Thing  with  it,  and  therefore  it  was  taken,  by  Collec- 
^  Ante  248  (a).      ^Jq^   ^^^  Implication  of  the  Act,  that  the  Fee-simple  continued 

in  the  Donor.     So  that  he  has  one  Inheritance,  viz.  a  Fee-simple, 

and  the  Donee  has  another  Inheritance  of  an  inferior  Degree,  viz. 

a  Fee-tail.     And  the  Name  of  the  Estate  was  taken  from  the  Cer- 

1  Litt.  §  18.  tainty  of  the  Limitation  of  the  Inheritance,  as  Littleton  says, '  for 

PursoD,  5.  j^g  gayg^  TuUiare  idem  est  quod  in  ceriitudinem  ponere,  and  becaus^e 

in  the  Gift  it  is  expressed  of  what  Body  the  Heirs  which  shall  in- 
herit shall  issue,  for  this  Reason  he  took  it  that  it  was  called  a  Tail, 
or.  rather  it  might  have  the  Name  of  ihe  French  Vloxd(tailer} 
^hich  is  to  cut,  for  to  dock  Wood  is  to  cut  Wood^  and  because  the 

Estate 
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Estate  IS  docked,  or  cut  off,  (for  before  it  was  a  Fee-simple,  and 
now  the  Fee  is  cut  off  from  it,  and  the  Estate  thereby  is  docked, 
cut  off,  or  made  less)  it  may  well  be  called  an  Estate  tail,  viz.  an 
Estate  docked,  cut  off,  or  abridged;  and  immediately  upon  the 
making  of  the  Act  it  had  this  Name  given  it.    And  it  was  also 
taken  that  the  Reversion  in  Fee  was  left  in  the  Donor,  for  in  the 
same  Session  of  Parliament,  and  in  the  Act  which  is  the  fourth 
Chapter  after,  viz.  in  the  Chapter  which  gives  the  quod  ei  deforceat, 
it  is  recited,  that  if  one  had  lost  his  Land  by  Dcfaidt,  he  had  no 
other  Writ  to  recover  the  Land  again  but  a  Writ  of  Right,  which 
did  not  serve  for  them  who  had  not  a  Fee-simple,  as  Tenants  for 
Term  of  hife,  in  Free-marriage,  or  in  Fee-tail,  in  which  Cases  a 
Reversion  is  reserved,  there  it  is  provided  that  such  shall  have  a 
quod  ei  deforceat.     So  that  it  is  there  called  a  Fee-tail,  and  that  in 
such  Case  a  Reversion  is  reserved.     Wherefore  they  of  the  same 
Parliament  immediately  took  it  that  the  Estate  was  divided,  and 
that  the  Donor  had  the  Fee-simple,  and  tlie  Donee  a  Fee-tail,  and 
this  Construction  was  gathered  from  the  Will  of  the  Donor.     For 
it  is  to  be  presumed  that  he  who  would  not  have  the  Donee  to  do 
any  Act  that  Tenant  in  Fee-simple  might  do,  did  not  choose  that  he 
should  have  a  Fee-simple  Estate.     So  that  by  the  Implication  of 
the  Act,  the  Estate  which  was  a  Fee-simple  conditional  is  divided, 
and  the  Fee  continues  always  in  the  Donor,  and  the  Donee  has  an 
Estate  tail.     And  therefore  the  Estate  of  the  Don^e  is  altered, 
™  for  before  the  Statute  the  Issue  should  have  had  an  Assize  of  »  See  Ante  $39 
Mortdancesfor,  but  now  he  shall  not ;  ^  and  before  it  should  have  00»  and  the 
escheated  for  Felony  after  Issue  had,  **  but  now  it  shall  not ;  p  and  fi^^j^*  ^^^^ 
before  the  Donee  should  forfeit  it  for  Treason,  '^  and  now  as  ap-  »  m.  7  Ed.  s.  ro. 
pears  in  7  H,  4.  he  shall  not ;  '  and  before  the  Donee  might  charge  l»^-  80.  8  Inst, 
the  Land,  and  the  Issue  should  have  held  it  charged,  '  but  now  he  g^jneif i^-**  ^^^' 
cannot,  for  it  is  not  the  same  Estate  that  it  was  before,  nor  in  the  Ante  246  (d). 
same  Decree.     Then  seeing  the  Estate  of  the  Donee  is  changed,  250  (i). 
and  is  such  as  is  shewn  before,  and  no  other,  the  King  ought  ^0%®  ^™  33^ 
take  it  so,  and  in  such  Manner  as  it  is,  and  not  otherwise,  for  the  1  Finch  101. 
King  cannot  have  any  other  Estate  than  that  which  the  Donor  has  *>  W.  7  H.  4. 
given  him,  and  the  Donor  has  given  him  such  an  Estate  asr  does  veir  sf  *  Br^'iV 
not  contain  the  Fee,  and  therefore  the  King  cannot  have  the  Fee,  Treason,  4.  But 
for  if  the  Donor  had  given  him  an  Estate   upon  Condition,  he  tbis  is  to  be  un- 
should  not  have  had  it  without  Condition.     And  so  if  the  Donor  f^g Tthe^^w' 
gives  it  to  the  King  and  to  his  Heirs  of  his  Body,  he  shall  not  have  was  immediatelj 
it  to  his  Heirs  generallv,  for  that  is  contrary  to  the  Estate,  for  the  after  the  making 
Donor  has  a  Right  to  the  Fee.     And  this  is  proved  by  the  Words  ^Jl  H^j^^^"  and 
of  iheFormedon  in  Reverter,  which  are,  which  to  the  Donor ou^ht  before  the  Su- 
to  revert  by  the  Form  of  the  Gift  aforesaid,  which  Word  ought  im-  tnte  o^teH.  8. 
plies  the  Right  of  the  Fee.     And  as  to  what  is  said,  that  the  King  ^JS'^^it'^d 'uie 
shall  not  be  bound  by  the  Act,  and  that  there  shall  not  be  any  Re-  Common  Law  in 
straint  in  the  Estate  which  he  takes,  tinless  the  same  be  precisely  this  Point, 
expressed  in  the  Act,  Sir,  in  some  Cases  I  admit  that  the  King  shall  g^n^^^aii^^'  ** 
not  be  restrained  by  general  Words,  without  express  Restraint  in  •  supra  (d). 
the  Act,  and  that  is  according  to  the  Matter  of  the  Act ;  but  in  this 
Act  he  shall  be  bound,  *  for  it  is  made  for  the  Furtherance  of  Res-  t  vin.  Abr.  tit. 
titution^  that  is  to  say,  where  it  was  a  great  Abuse  that  the  Donee  had  Tailc,  c.  fo.  164. 

the 


251  a  Trinitj  Term.  4  Elizabeth,  in  C.  B. 

the  Power  of  aliening  after  Issue  had,  (which  being  a  commoD  Error 

[  *  252  ]       *  was  taken  for  the  Common  Law)  this  Statute  was  made  to  reform 

the  Abuse,  and  to  restore  the  Common  Law  in  this  Point  to  its 

right  and  just  Course,  which  it  did  by  restoring  to  the  Donor  the 

Observance  of  his  Intent.     So  that  the  Design  of  the  Act  is  to 

•Dy.  360.  pi.  5.     give  Restitution,  ^aud  iti  Restitutions  the  King  has  no  Favour,  nor 

1  Rol.  K.  151.       has  his  Prerogative    any  Exemption,   but  the  Party  restored  is 

^^\  «4i  favoured.     **  And  therefore  if  the  King  restores  the  Heir  by  Livery 

s  Sid.  S6. 13S.       to  his  Manors,  the  Advowsons  shall  pass  to  him  without  any  Men- 

Vin.  Abr.  tit.        tion  of  ihem.     '  So  if  he  makes  Restitution  of  the  Temporalties 

r'^^ifi^Tt***^*  to  a  Bishop,  Knight's  Fees  and  Advowsons  shall  pass  without  being 

Strict!  juris,  A,     mentioned.     So  also  shall  it  be  in  case  of  a  Restitution  upon  Pe- 

pl.  8.  tition  of  another  to  have  that  to  which  the  King  has  no  Right,  for 

*M.  5  Ed.3.  ^^*    where  a  Thing  which  the  King  ought  not  to  hold  is  restored  to  the 

^ery  V.  H.'4l      right  Owner  who  ought  to  haVe  it,  the  Words  shall  be  taken  most 

Ed.  3.  5.  bi  Fvr     strongly  against  the  King,  and  his  Prerogative  shall  not  hold  Place, 

^^•rP-  j^*^^  ^*:     nor  shall  he  be  favoured  more  than  another  Person.     So  here  the 

miratalegam,  79.  ^^^  ^^^  made  to  restore  the  Common  Law  in  this  Point,  wherein 

By.  360.  pl«  5.      it  was  misused,  and  to  restore  to  the  Donor  that  which  was  due  to 

Co.  Litt.  77.  a.     |,jm^  ^'^^  Iq  jj^y^  j^jg  ^j||  observed,  where  it  had  been  violated  by 

O.  BeDdl!  182.  ^^  Donees.  So  that  there  is  a  Restitution  here  made  to  the 
lAtch,  255.  Donor,  viz,  of  the  Observance  of  his  Will,  which  before  was 

^Mod. Entr.6i.  broken,  in  which  Case,  by  the  Reason  of  the  Common  Law  in 
8o!pl.  28?^*  '^^^  Cases  that  happen  at  the  Common  Law,  the  King  is  not  ex- 
cH.  4iEd.  3.  empted.  For  he  who  will  maintain  it  to  be  reasonable  that  the 
6.  b.  Per  Tfc©ry.  King  being  Donee  shall  be  exempted,  and  that  the  Makers  of  the 
lO^Co.  (H.*^!     '    -^^^  ^^^  "^^  intend  to  bind   him,  undertakes  to  prove  that  the 

Makers  of  the  Act  thought  it  reasonable  to  suffer  the  King  to 
violate  the  good  Intent  of  him  that  gave  him  the  Land,  and  to  break 
his  W^ill,  and  to  exceed  the  Measure  limited  to  him,  and  so  to  do 
an  Injury.  And  this  cannot  be  taken  to  be  the  Intent  of  the 
Makers  of  the  Act,  but  they  meant  to  reform  the  Abuse  in  all, 
«7/z.  as  well  in  the  King  as  in  others.  Wherefore,  as  it  seems  to  me, 
the  King  shall  be  included  in  the  Act,  and  his  Estate  shall  not  be  a 
Fee-simple  conditional,  but  a  Fee-tail,  upon  which  the  Remainder 
here  may  well  depend.  And  so  it  must  have  seemed  to  the  J  ustices 
before  recited  in  the  Record,  who  took  the  Fine,  viz,  Brian, 
ToKHscndy  DaverSy  and  Vavisor,  who  were  Men  of  great  Learn- 
ing ;  and  so  also  the  Counsellors  of  the  King  and  of  the  Marquess 
must  have  been  of  Opinion.  For  if  the  Estate  of  the  King 
should  be  a  Fee-simple  conditional,  it  was  idle  and  in  vain  to  limit 
the  Remainder  over  in  Fee,  and  the  said  Justices  would  not  have 
taken  such  a  Fine  containing  Estates  which  could  not  stand  to- 
gether, but  they  took  it  that  the  Estate  of  the  King  was  but  an 
Estate- tail,  and  that  the  Remainder  might  depend  upon  it  well 
enough,  and  in  this  Light  also  it  appears  to  me.  Wherefore  the 
Lord  Berkiei/,  now  Defendant,  may  enter  and  avoid  the  Lease,  and 
8o  the  Plaintiff  shall  be  barred.  And  afterwards  on  the  Quiuzime 
of  St,  Martifiy  in  the Jifth  Year  of  the  Reign  of  Queen  Elizabeth, 
the  Justices,  at  the  Prayer  of  ihe  Lord  Berkley,  who  had  often 
prayed  his  Judgment  after  their  Arguments,  gave  Judgment  for  him 
against  the  Plamtifi,    For  the  Lord  Dyer  and  Anthony  Brozcn  said» 

that 
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that  with  regard  to  the  Matter  of  Law  they  continued  of  the 
same  Opinion  that  ihey  were  of  at  the  Time  when  they  argued ; 
and  therefore  they  commanded  the  Judgment  to  be  entered,  which 
was  entered  as  follows  : 

And  now  here  at  this  Day  came   as  well  the  aforesaid  Henry  The  rest  of  tbc 
Willion,  as  the  aforesaid  Henry  Berkley  and  Richard  Knight,  by  ^^^^*** 
their  Attomies  aforesaid,  whereupon  the  Premisses  being  seen  and 
by  the  Court  here  more  fully  understood,  it  seems  to  the  Justices 
here  that   the  Replication  of  the  aforesaid  Henry  JVillion  above 
pleaded,  is  insufficient  in  Law  to  maintain  the  aforesaid  Henry  WHf 
lion   to  have  his  Action  aforesaid  against   the  aforesaid  Henry 
Berkley  and  Richard  Knight.    Ilierefore  it  is  considered  that  the  JudgmcBt. 
aforesaid  Henry  IVtllion  take  nothing  by  his  Writ  aforesaid,  but  be 
in  Mercy  for  his  false  Claim  tliereof:  And  the ^  aforesaid  Henry 
Berkley  and  Richard  Knight  may  go  thereof  without  Day,  S^c. 

Note,  i/i  M.  21  Ed.3.  43.  a  Formedon  mn  brought  of  Lands  NUahembsfSkt 
given  to  the  Father  and  Mother  of  tlie  Demandant,  and  to  the  ^^P®^***"* 
Heirs  of  their  two  Bodies,  which  were  aliened  before  the  Statute 
de  donis  conditional ibus.     And  Thorp  said,  that  the  Demandant 
could  not  have  a  Cui  in  vita,  but  where  he  can  make  Title  in  his 
Writ  qu£  clamat  esse  jus  et  haereditatem  suam,  which  he  cannot  do 
unless  he  claims  a  Fee-simple.    And  it  seems  by  him  that  the  Heir 
cannot  have  a  Writ  quae  clamat  tenere  sibi  et  haeredibus  de  corpore 
suo  exeuntibus,  which  agrees  zcith  the  Opinion  of  A.  Brown,  Ante 
fo.  246.  and  with  the  said  Book  in  4  Ed.  2.     And  Note,  that  Fitz- 
herbert,  tit.  Formedon,  has  abridged  a  Case  out  q/*  *  M.  12  H.  4.  •  M.  it  H.  4.  f. 
as  follozcs,  viz.  A  Man  gave  Land  in  Frank-marriage  with  his  ^'^^Ia^^k 
Daughter,  the  Donees  had  Issue  before  the  Statute,  the  Husband    ^         ''* 
gave  the  Land  to  his  Daughter  in  Frank-marriage,  and  died,  and 
his  Wife  survived  until  after  the  Statute,  and  died,  and  the  Heir 
brought  a  Formedon,  aud  this  Matter  was  pleaded,  and  the  Opi- 
nion of  the  Court  was  with  the  Plaintiff',  wherefore  it  was  awarded 
that  the  Demandant  should  recover  Seizin  oj  the  Land.     Which 
Case  also  agrees  with  the  Opinion  of  A.  Brown. 


A  Report 


253  The  Pleadings :  Hales  v.  Petit. 

A  Report  of' a  Case  argued  and  adjudged  in  i/ie  Com- 
mon Bench  in  Michaelmas  Tain,  in  the  fourth 
a7id  filth  Vears  of  the  Reign  of  §lueen  Elizabeth, 
upon  Demurrer  in  Law  in  art  Action  of  Trespass 
hrougljLt  by  Lady  Margaret  Hales,  late  Wife  of  Sir 
James  Hales,  iate  one  of  the  Justices  of  the  Com- 
mon Bench,  Plaintiff\  against'CyxvSicV,  Petit,  De- 
fendant.  And  the  Record  appears  amongst  the  Re- 
cords of  Trinity  Term^  3  Elizabeth,  Rot.  921,  and 
is  as  follows. 


m.Term,%EHi.  /^YRIACK  Petit y\aie  of  Boughton-^nder-BIane,  in  the  County 
^*i^^I;fr"**      ^  aforesaid,  Gentleman,  was  attached  to  answer  MarMret  Hales, 

cla-atioii-  „,.  .  -■'»i  •'-  ..«-.  ..  R       .r^.  !. 


Bmmt  Precedent    Widow,  of  a  Plea,  wherefore  with  Force  and  Arms  tKe  Close  of 
Kait  £titr.608  a.  the  said  Margaret,  atGravefiey,he  broke,  and  her  Grass  to  the 

Value  of  <£40  there  lately  groviing  with  certain  Cattle,  eat  up, 
trod  down,  and  consumed,  and  other  Wrongs  to  her  did,  to  the 
gieat  Damage  of  the  said  Margaret,  and  against  the  Peace  of  the 
l-ady  the  Queen  now,  8^c.  And  whereupon  the  same  Margaret, 
bv  John  Coldzcell,  her  Attorney,  complains,  that  the  aforesaid 
Cyriacky  the  twentieth  Day  of  Notember,  in  the  secotid  Year  of 
t^ie  Reign  of  the  Lady  tbe  Queen  now,  with  Force  and  Arms,  ^c 
the  Close  of  the  said  Margaret,  at  Graven^,  broke,  and  her  Grass 
to  the  Value,  ^c.  there  lately  growing,  with  certain  Cattle,  viz. 
Horses,  Oxen,  Cows,  Hogs,  and  Sheep,  eat  up,  trod  down,  and 
consumed  :  And  other  Wrongs,  ^c.  to  ifae  great  Damage,  ^t.  and 
against  the  Pieace,  ^r.  Wherefore  she  says  that  she  is  damnified, 
and  has  Damage  to  the  Value  of  100  Marks,  and  therefore  she 
produces  the  Suit,  Sfc* 

And   the  aforesaid  Cyriack,  by  Hugh  Charnock,  his  Attorney, 
comes  and  defends  the  ("orce  and  Injury  when,  ^*c.     And  as  to  the 
coming  with  Force  and  Arms,  he  sa>'s  that  he  is  not  guilty  thereof, 
and  of  this  he  puts  himself  upon  the  Country,  and  the  aforesaid 
Margaret  likewise.     And  as  to  the  rest  of  the  Trespass  aforesaid 
above  supposed  to  be  done,  the  same  Cyriack  says  that  the  afore- 
said Margaret  her  Action  aforesaid  against  him  ought  not  to  have, 
because  he  says  that  the  Close  aforesaid,  and  also  the  Places  in 
which  the  Trespass  aforesaid  is  supposed  to  be  done,  are,  and  at 
tlie  aforesaid  Time  of  the  Trespass  aforesaid  above  supposed  to  be 
done  were,  sixteen  Acres  of  Land  with  the  Appurtenances  called 
Jient close  in  Graveiiey  aforesaid.      Which  said  sixteen   Acres  of 
ILand  with  the  Appurtenances  are,  and  at  the  aforesaid  Time  of 
the  Trespass  were,  llie  Soil  and  Freehold  of  him  the  said  Cyriack, 
Jfistifies  as  his       whereby  the  same  Cyriack,  the  same  Time  when,  4rc.  the  Close 
Freehold.  aforesaid,  as  the  proper  Close  and  Soil  and  Freehold  of  him  the 

said  Cyriack,  in  the  same  sixteen  Acres  of  Land,  as  in  the  proper 
Soil  and  Freehold  of  him  the  said  Cyiiack,  broke,  and  the  Grass 
'  aforesaid,  as  the  proper  Grass  of  him  the  said  Cyriack  there  then 
growing,  with  the  Cattle  aforesaid  eat  up,  trod  down,  and  con- 
sumed; as  it  was  lawful  for  him  to  do ;  and  this  he  is  ready  to 
^  verify 
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verify.     Wherefore  he  prays  Judgment  if  the  aforesaid  Margaret 
her  Action  aforesaid  against  him  ought  to  have,  ^t. 

And  the  aforesaid  Margaret  says,  that  by  any  Thing  before  al-  Replication  by 
ledged  she  ought  not  to  be  precluded  from  having  her  Action  new  AAsignmeut. 
aforesaid;  because  she  says  that  the  Close  aforesaid,  and  also  the  ^^  ^*p7  ^*  ^: 
Place  in  which  tlie  Trespass  aforesaid,  whereof  she  above  com-  Heath's  Max.  11,' 
plains,  was  done,  is,  and  at  the  aforesaid  Time  of  the  said  Tres-  is. 
pass  above  supposed  to  be  done,  was,  200  Acres  of  Marsh  with 
the  Appurtenances  lying  in  Graveney  aforesaid,  called  Graveney 
Marsh,  otherwise  C/iff  Marsh,  that  is  to  say,  to  the  Lands  of^the 
late  James  Hales,  Knight,    deceased,  and  to   the  Lauds  of  the 
College  of  St,  John  in  Oxford ^  towards  the  East,  and  to  the  Lands 
of  the  Lady  the  Queen  towards  the  ^iprth,  and  to  the  Lands  of 
the  Manor  of  Graveney  towards  the  West,  and  to  the  Lands  of 
one  Robert  Colwell  towards  the  South  and  East,  other  than  the 
aforesaid  sixteen  Acres  of  Land  with  the  Appurtenances  in  Graveney 
aforesaid,  called  Bentclose,  in  the  Bar  of  the  aforesaid  Cyriack  spe- 
cified.     And  this  she  is  ready  to  verify,  wherefore  for  that  the 
aforesaid  Cyriack  to  the  Trespass  aforesaid  in  the  aforesaid  200 
Acres  of  Marsh  called  Graveney  Marsh,  otherwise  Cliff  Marsh, 
of  new  Assignment  done,  does  not  answer,  the  same  Margaret 
prays  Judgment,  and  her  Damages  by  Occasion  of  that  Trespass 
to  be  adjudged  to  her,  ^c. 

And  the  aforesaid  Cyriack,  as  to  the  aforesaid  Trespass  in  the  Bar  to  the  new 
aforesaid  200  Acres  of  Marsh  of  new  Assignment  above  supposed  AMignment,  by 
to  be  done,  says  that  the  aforesaid  Margaret  her  Action  aforesaid  ^'^'^"f'rf \^d  * 
thereof  against  him  ought  not  to  have,  because,  he  says,  that  long 
before  the  aforesaid  Time  when  the  Trespass  aforesaid  is  supposed 
to  be  done,  one  Thomas,  then  Archbishop  of  Canterbury y  was 
seized  of  the  same  200  Acres  of  M  arsh  of  new  Assignment  with 
the  Appurtenances  in  his  Demesne  as  of  Fee,  in  Right  of  his 
then  Archbishopric  aforesaid.     And  the  same  Archbishop  being 
so  seized  thereof,  before  the  aforesaid  Time  when,  6fC,  viz,  the 
eighth  Day  of  March,  in  the  twenty-sixth  Year  of  the  Reign  of 
Lord  Henry  late  King  of  England  the  Eighth  from  the  Conquest, 
at  Thanington,  in  the  County  aforesaid,  by  a  certain  Indenture 
made  between  the  aforesaid  then  Archbishop  on  the  one  Part,  and 
one  John  Hales,  and  James  Hales,  Knight,  by  the  Names  of  John 
Hales,  one  of  the  Barons  of  the  Exchequer  of  the  Lord  the  King, 
and  James  Hales,  Son  and  Heir  apparent  of  the  same  John,  on  tlie 
other  Part,  (one  Part  whereof,  sealed  with  the  Seal  of  the  afore- 
said  then  Archbishop,  the  same  Cyriack  produces  here  in  Court, 
the  Date  whereof  is  the  same  Day  and  Year)  granted,  delivered, 
and  demised  to  the  same  John  Hales  and  James,  the  Site  of  the 
Manor  of  Boughton,  in  the  County  of  Kent,  with  all  Houses, 
Edifices,  Lands,  Meadows,  Leasows,  Pastures,  and  Demesnes  to 
the  same  Manor  belonging,  together  with  the  Pasture  of  Middle-* 
fvood,  and  the  Pasture  called  Bentley;  and  also  the  Marsh  called 
Graveney  Marsh,  with  all  and  singular  the  Appurtenances  of  the 
same  Marsh,  whereof  the  aforesaid  200  Acres  of  Marsh  of  new 
Assignment  Vrith  the   Appurtenances  arc,    and  at  the  aforesaid 
Time  when,  S^c.  were  Parcel,  (all  Rents,  Customs,  Works,  Services 
of  T^nants^  and  Perquisites,  View  of  Frank;pledge,  the  Court 

there. 
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therei  and  also  Wards,  Marriages,  Reliefs,  Escheats,  Waifs^  Estrays, 

and  odier  Liberties  and  Franchises,  and  also  the  Advowson  of  the 

[  *254  ]       Church,  and  sixty  Acres  of  Arable  Land  there  next  adjoining*  to 

the  Rectory  of  Boughion,  in  the  County  aforesaid,  on  the  South 
Side,  there  lately  demised  to  the  Abbot  and  Convent  of  Feversham, 
yearly  to  the  aforesaid  then  Archbishop  and  his  Successors  ex- 
cepted and  reserved)  to  have  and  to  hold  the  aforesaid  Site  and 
other  the  Premisses  aforesaid  with  the  Appurtenances  whereof,  ifc. 
(except  as  before  excepted)  to  the  aforesaid  Johfi  Hales  and  Jama 
Hahiy  and  to  their  Assigns,  from  the  Feast  of  St.  Michael  the 
Archangel  which  should  be  in  the  Year  1540,  unto  the  End  of 
the  Term  of  20  Years  from  thence  next  following,  and  fully  to  be 
compleat,  as  by  the  same  Indenture  amongst  other  Things  more 
fully  appears.  Which  said  Demi9e  to  the  aforesaid  John  Haiti 
and  James  Hales  by  the  aforesaid  then  Archbishop  in  Form  afore- 
said made,  and  all  and  singular  the  Things  therein  contained,  one 
Thomas,  then  Prior  of  the  late  Priory  of  Christ's- Church  in  Caih 
'  ierbury,  and  the  then  Chapter  of  the  same  Church,  before  the 
aforesaid  Tune  when,  6^c,  viz.  the  third  Day  of  April,  in  the  above- 
said  twenty-sixth  Year  of  the  Ueign  of  the  aforesaid  late  King 
Henry  the  Eighth,  by  their  certain  Writing  (which  the  same  Cyriack 
likewise  produces  here  in  Court,  sealed  with  the  common  Seal  of 
the  same  then  Prior  and  Chapter,  tlie  Date  whereof  is  in  die 
Chapter-bouse  the  same  Day  and  Year)  ratified,  approved,  and 
f  confirmed,  as  by  the  said  Writing  more  fully  appears.     By  virtue 

of  which  said  Grant,  Demise,  Ratification,  aud  Confirmation, 
the  aforesaid  John  and  James,  on  the  Morrow  of  the  aforesaid 
Feast  of  St.  Michael  the  Archangel,  in  the  abovesaid  Year  of  our 
Lord  1 540,  into  the  aforesaid  Site  and  other  the  Premisses  with 
the  Appurtenances  whereof,  S^c.  entered,  and  were  thereof  pos- 
sessed. And  the  said  John  and  James  being  so  thereof  possessed, 
the  same  John  Hales  afterwards  died,  and  the  aforesaid  James 
survived,  and  held  himself  in  the  aforesaid  Site  and  other  the 
Premisses  with  the  Appurtenances  whereof,  S^'c.  and  was  thereof 
tole  possessed  by  Right  of  Survivorship,  6ic.  And  the  said  James 
being  so  thereof  sole  possessed,  the  aforesaid  then  Archbishop 
being  seized  of  the  Reversion  thereof  in  Form  aforesaid,  before 
the  aforesaid  Time  when,  S^c.  viz,  the  twenty-second  Day  of  AprU, 
in  the  fifth  Year  of  the  Reign  of  Lord  Edward  late  King  of  Eng- 
land the  Sixth  from  the  Conquest,  at  Thanington  aforesaid,  by  a 
certain  other  Indenture  made  between  the  aforesaid  then  Arch- 
bishop of  the  one  Part,  and  the  aforesaid  James  Hales,  Knight, 
and  the  aforesaid  Margaret,  then  his  Wife,  of  the  other  Part,  (one 
Part  whereof  sealed  with  the  Seal  of  the  aforesaid  then  Archbishop, 
the  same  Cyriack  here  likewise  produces  in  Court,  the  Date  whereof 
is  the  same  Day  and  Year)  reciting  in  the  same  Indenture,  that 
whereas  the  same  then  Archbishop  by  a  certain  Indenture  bearing 
Date  the  eighth  Day  of  March  in  the  trcenty-siath  Year  of  the 
Reign  of  Lord  Henry  late  King  of  England  the  Eighth  from  the 
Conquest,  had  granted  and  demised  to  John  Hales,  then  one  of 
the  Barons  of  the  Exchequer  of  the  Lord  the  King,  deceased,  and 
to  the  aforesaid  James  Hales,  the  Site  of  the  Manor  of  Boughton, 
in  the  County  of  Kent,  with  all  Houses,  Edifices,  Lands,  Mea- 

dowsy 


The  Pleadings  :  Hales  v.  Petit.  254 

dowsy  Leasows,  Pastures^  and  Demesnes  to  the  same  Manor  be- 
longing, together  with  the  Pasture  of  Middlewood,  and  the  Pasture 
called  Bentley;  and  also  the  Marsh  called  Graveney  Marsh,  with 
all  and  singular  the  Appurtenances  of  the  same  Marsh,  (ail  Rents, 
Customs,  Works,  Services  of  Tenants,  and  Perquisites,  View  of 
Frank- pledge,  the  Court  there,  and  also  Wards,  Marriages,  Re- 
liefs, Escheats,  Waifs,  Estrays,  and  other  Liberties  and  Franchises, 
and  also  the  Advowson  of  the  Church,  and  sixty  Acres  of  Arable 
Land  there  next  adjoining  to  the  Rectory  of  Boughton,  in  the 
County  aforesaid,  on  the  South  Part,  there  lately  demised  to  the 
iVbbot  and  Convent  of  Ferershanif  yearly  to  the  aforesaid  late 
Arclibishop  and  his  Successors  excepted  and  reversed)  to  have  and 
to  hold  the  aforesaid  Site  of  the  Manor  aforesaid,  and  all  and 
singular  the  Lands  and  Tenements  aforesaid,  with  their  Appurte- 
nances whereof,  ^x.  (except  as  before  excepted)  to  the  aforesaid 
John  Hales  and  James  Hales,  and  to  their  Assigns,  from  the  Feast 
of  St.  Michael  the  Archangel,  which  should  be  in  the  Year  of  our 
Lord  1540,  unto  the  End  and  Term  of  20  Years  from  thence 
next  following,  and  fully  to  be  compleat,  as  by  the  same  Inden- 
ture amongst  other  Things  fully  more  appears,  for  certain  Con- 
siderations him  the  said  Archbishop  movins,  ratified,  approved, 
and  confirmed  to  the  aforesaid  James  Hales,  his  Title,  Term,  and 
Interest  of  and  in  the  Premisses;  and  also  the  aforesaid  then 
Archbishop,  by  his  Indenture  aforesaid  to  the  aforesaid  James  and 
Margaret  made,  granted,  delivered,  and  to  Farm-let  to  the  afore- 
said James  Hales,  and  the  aforesaid  Margaret,  then  his  Wife,  the 
aforesaid  Site  of  the  Manor  aforesaid,  and  all  and  singular  the 
Lands  and  Tenements  aforesaid  with  the  Appurtenances  whereof, 
&c,  to  the  aforesaid  John  Hales  and  James  Hales  by  the  aforesaid 
former  Indenture  demised  (except  and  to  the  aforesaid  then  Arch- 
bishop and  his  Successors  wholly  reserved  all  and  singular  Things 
by  the  said  former  Indenture  excepted  and  reserved)  to  have  and 
to  hold  the  aforesaid  Site  of  the  Manor  aforesaid,  and  other  the 
Premisses  aforesaid,  with  the  Appurtenances  whereof,  S^c.  (except 
as  before  excepted)  to  the  aforesaid  James  Hales,  and  the  aforesaid 
Margaret,  then  his  Wife,  and  to  their  Assigns,  from  the  Feast  of 
St.  Michael  the  Archangel,  which  should  be  in  the  Year  of  our 
Lord  1560,  unto  the  End  and  Term  of  12  Years  firom  thence 
next  following,  and  fully  to  be  compleat,  as  in  the  same  Indenture 
to  the  aforesaid  James  and  Margaret  (as  it  is  said)  made  amongst 
other  Things  is  more  fully  contained.  By  reason  of  which  said 
Indenture  the  same  James  and  Margaret  were  of  the  said  Inden- 
ture, and  of  the  Interest  therein  contained  possessed.  And  they 
being  so  thereof  possessed,  and  the  aforesaid  James  of  the  afore- 
said Site,  and  other  the  Premisses  aforesaid,  with  the  Appurte- 
nances whereof,  S^c.  (except  as  before  excepted)  being  likewise  pos- 
sessed by  virtue  of  the  former  Indenture  to  the  aforesaid  Johm 
Hales  and  James  Hales,  as  is  aforesaid,  made,  the  same  James, 
before  the  aforesaid  Time  when,  Sfc.  viz,  iiie  fourth  Day  of  August, 
in  the  Jirst  and  secoi?<f  Years  of  the  Reign  of  Ixyvd  Philip  and 
Mary,  late  King  and  Queen  of  England,  in  a  certain  common  River 
or  common  Water-course  of  the  same  late  King  and  Queen,  in 
the  Parish  of  St.  Mildred  the  Vii^n,  in  the  County  of  the  City  of 
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Canterbury,  feloniously  and  voluntarily  drowned  himself.     And 
•  afterwards  by  a  certain  Inquisition  taken  at  the  aforesaid  Citj  of 

Canterbury,  in  the  aforesaid  County  of  the  City  of  Canterbury, 
the  aforesaid  fourth  Day  of  August,  in  the  abovesaid  Jirst  and  le- 
cond  Years,  before  George  Toates^xXxtn  Coroner  of  the  said  late  King 
[  ^  255  ]  and  *  Queen  in  the  aforesaid  County  of  the  City  aforesaid,  upon  the 
View  of  the  Body  of  tlie  aforesaid  James  Hales  there  lying  dead 
upon  the  Ground,  by  the  Oalli  of  twelve^  ^c.  it  was  presented 
that  the  aforesaid  James,  not  having  God  before  his  Eyes,  but 
seduced  by  die  Art  of  the  Devil,  the  same  fourth  Day  of  August, 
in  the  abovesaid  first  and  second  Years,  at  the  aforesaid  City  of 
Canterbury,  in  the  Parish  of  the  blessed  Mary  of  Bradne^  and  iu 
the  Ward  of  Redingatc  in  the  same  City,  and  in  die  County  of  the 
said  City,  went  out  of  the  Mansion-house  of  him  the  said  James 
Hales,  situate  and  being  in  the  Parish  and  Ward  aforesaid,  and  in 
the  aforesaid  County  of  the  City  aforesaid,  and  passing  througj^ 
Wa}'s  and  Streets  in  the  same  City  unto  the  aforesaid  River  or 
common  \\  ater-course  in  the  aforesaid  Parish  of  5^  Mildred  tke 
Virgin,  and  in  the  Ward  of  Worgate,  in  the  same  City,  aad  in  the 
County  of  the  City  aforesaid,  voluntarily  entered  into  the  said 
Hiver,  and  himself  therein  then  feloniously  and  voluntarily 
drowned,  against  the  Peace  of  the  said  late  Iving  and  Queen,  as 
by  the  same  Inquisition  before  the  aforesaid  Coroner  reinaiiiiiig  of 
Kecord  more  fully  appears.  By  reason  of  ^hich  said  Felony  of 
himself,  and  by  Force  of  the  aforesaid  Inquisition  before  the  afore- 
said Coroner  tak^n,  the  aforesaid  James  Hales  forfeited  to  the  afore- 
said late  King  and  Queen  as  well  the  aforesaid  former  Indenture 
to  the  aforesaid  John  and  James,  as  is  aforesaid,  made,  and  all 
the  Interest  and  Term  therein  contained,  as  the  aforesaid  Inden* 
ture  to  the  aforesaid  James  and  Margaret,  as  is  abovesaid,  made, 
and  all  the  Interest  and  Term  of  Y'^ears  therein  contained.  And 
afterwards  the  aforesaid  late  King  and  Queen,  by  their  certain 
Commission  sealed  with  their  Seal  of  their  Exchequer,  and  issuing 
out  of  their  Court  of  Exchequer  aforesaid,  bearhig  Date  at  West" 
minster,  the  twcnly-sixth  Day  of  October,  in  the  abovesaid  Jirsl 
and  second  Years,  assigned  Martin  Boxves,  Knight,  fVilliaf.m  Roper, 
Christopher  Roper,  Roger  Applcton,  Esquires,  and  John  Bear, 
Gentleman,  four,  three,  or  two  of  them,  to  enquire  by  the  Oadi 
of  good  and  lawful  Men  of  the  aforesaid  County  of  Kent,  as 
well  within  Liberties  as  without,  by  whom  the  Truth  of  the  Matr 
ter  might  be  better  known,  amongst  other  Tilings,  what  and  what 
Kind  of  Goods,  Chatties,  as  well  real  as  personal,  or  Demises 
whatever,  of  what  Nature,  Sort,  or  Kind  soever  they  be|  the 
aforesaid  James,  solely  or  jointly  with  any  otlier  Person  or  Persojos, 
had,  hi  the  aforesaid  County  of  Kent,  as  well  within  Liberties  as 
without,  at  the  Time  when  the  same  James  killed  and  murdeied 
himself,  and  also  to  whose  Hands  and  Possession  the  same  Goods 
and  Chatties  and  Demises  aforesaid  after  the  Deatli  of  the  same 
James  came,  or  in  whose  FJands  they  then  remained,  and  of  what 
Viable  they  were.  And  further  the  aforesaid  late  King  and  Qiie^ 
Philip  and  Mary,  by  the  same  Commission,  commanded  the 
aforesaid  Martin  threes,  IVilliam  Roper,  Christopher  Roper,  Rs^er 
Applcton,  and  John  Bear,  four,  three,  or  two  of  thepi,  that  they 
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sihould  not  omit  by  reason  of  any  Liberty  of  the  aforesaid  County^  - 
of  Kent,  but  into  the  same  should  enter^  and  at  a  certain  Day  or 
Days,  and  Place  or  Places  which  they  should  appoint  ^  for  that 
Purpose,  they  or  four,  three,  or  two  of  them  should  personally 
go  and  enquire  diligently,  touching  all  and  singular  the  Premisses, 
and  Circumstances  thereof:  So  that  the  Inquisition  thereupon  be- 
fore them,  four;  thjce,  or  two  of  them  taken  they  might  have 
before  the  Barons  of  the  Exchequer  aforesaid  at  Westminster,  on 
the  Morrow  of  ^11  Souls  then  next  coming,  under  the  Seals  of 
them  five,  four,  three,  or  .two  of  them,  and  under  tlie  Seals  of 
those  by  whom  it  was  made,  and  the  Ccnnmission  aforesaid.  Also 
the  aforesaid  late  King  and  Queen  Philip  und  Mary  commanded 
the  aforesaid  Martin,  William,  Christopher,  Ro^er,  and  Johif 
Hear,  four,  three,  or  two  of  them,  by  the  aforesaid  Commission^ 
that  all  and  singular  the  same  Goods  and  Chatties  and  Demises, 
in  whosesoever  Hands  or  Possession  they  should  then  be,  they  should  ^ 

take  into  the  Hands  of  the  said  late  King  and  Queen  Philip  and 
Mary,  and  them  safely  keep,  so  that  they  might  answer  to  the 
same  late  King  and  Queen  for  the  Goods,  Chatties,  and  Demises 
aforesaid,  and  that  they  five,  or  four,  three,  or  two  of  them  should 
make  appe isir  to  the  Barons  of  the  Exchequer  aforesaid,  at .  the 
Day  and  Place  aforesaid,  what  and  what  Kind  of  Goods,  Chatties, 
and  Demises  they  had  taken  into  the  Hands  of  the  said  late  King 
and  Queen  Philip  and  Mary,  by  reason   of  the^Premisses,  and     ^ 
where,  together  with  the  Day  of  taking  the  same  into  the  Hands 
of  the  aforesaid  late  King  and  Queen  Philip  and  Mary.    Also  the 
aforesaid  late  King  and  Queen  Philip  and  Mary,  by  the  aforesaid 
Commission  commanded  the  then  Sneriff  of  the  aforesaid  County 
of  Kent,  that  at  the  Day  or  Days,  and  Place  or  Places,  which  the 
aforesaid  Martin,   William,   Christopher,   Roger,  and  John,  or 
four,  three,  or  two  of  them,^on  Behalf  of  the  same  late  King  and 
Queen  should  make  known  to  him,  he  should  cause  to  come  be- 
fore them  five,  or  four,  three,  or  two  of  them,  such  and  so  many 
Sood  and  lawful  Men  of  his  Bailiwick  by  whom  the  Truth  of  tha 
(fatter,  touching  the  Premisses,  might  be  better  known  and  en- 
quired, as  by  the  same  Commission,  amongst  other  Things,  more 
fully  appears.     By  virtue  of  which  said  Commission  the  aforesaid 
Martin  Bowes,  William  Roper,  Christopher  Roper,  Roger  Apple- 
ion,  and  J,ohn  Bear,  aftejwards,  viz,  the  twenty-seventh  Day  of 
October,   in  the  first   and  second  Years  abovesaid,  made  their 
Accept  in  Writing,  sealed  with  their  Seals,  to  one  Robert  South" 
wd,  Knight,  then  Sheriff  of  the  aforesaid  County  of  Kent,  com- 
manding the  same  then  Sheriff,  on  Behalf  of  the  aforesaid  late 
Kii^  and  Queen,  that  he  should  cause  to  come  before  them  .five,  or 
four,  three,  or  two  of  them,  at  Deptford,  in  the  aforesaid  County 
of  Kent,  the  thirtieth  Day  of  October  then  next  following,  twelve 
good  and  lawful  Men  of  the  aforesaid  County  of  Kent,  to  enquire 
of  and  Qpon  all  and  singular  the  Premisses  and  Circumstancts 
thereof.    At  which  said  thirtieth  Day  of  October,  before  the  afore- 
said ffilliam  Roper,  Christopher  Roper,  and  Roger  Appleton,  at 
Deptford  aforesaid,    the  aforesaid  Sheriff  returned  the  Precept 
aforesaid  to  him  in  Form  and  aforesaid  directed,  together  with  a 
Panel  of  all  the  Jurors  to  the  same  Precept  anuexed,  in  all  Things 
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ftrfed  and  executed,  vfherect  certain  of  them  ao  eaipanndledy  and 
far  the  afereaaid  Sheriff  returned,  vit.  Thcma$  HmUf  Gentkaan, 
Thonuu  Hindi.  Richard  Clerk,  Thomm  Ward,  WiUiam  Ckrk, 
John  Baitf  William  Audley,  John  Brodhovae,  Alexander  Patei^ 
eon,  John  Simonde,  Thomae  Ward,  and  Henry  Bucldqf,  twelve»^. 
then  and  there  came,  and  were  sworn,  before  the  aame  Comaii«* 
iioneri^  to  enquire  of  and  upon  the  Premitsea.    Wbicb  aaid  Juron 
[  *256  ]      being  *ao  charged,  then  and  there  faid,  upon  their  Oatb,  that  the 
•forMud  ThomoM,  Archbishop  iA  Canterbury  aforesaid,  the  eigiA 
Day  of  March,  m  the  abovesaid  iweniy-sisth  Year  of  the  Reap 
of  the  aforesaid  late  King  Henry  the  Etghih,  by  the  aforesaid  hf- 
mer  Indentune  above  alleged,  and  then  and  there  shewn  to  them 
in  Evidence,  granted,  delivered,  and  to  fiirm-let,  to  the  nfoiessid 
JiJin  Hake  and  Jamee  Halee  the  aforesaid  Site  and  oiber  the  Prs- 
missea  aforesaid,  with  the  Appurtenances  whereof,  tfc.  (except  to- 
fore  excepted,  as  is  aforesaid,)  and  that  the  aforesaid  Thowum  ibsa 
Prior  of  the  late  Priory  of  Christ  $  Church  in  Canterbury,  and  die 
dien  Chapter  6f  the  same  Church,  by  their  Writii^  sealed  with 
tiieir  common  Seal,  bearing  Date  in  their  Chapter-house  tbeafoi^ 
sidd  third  Day  of  April,  in  the  abovesaid  twentf^th  Year  of  tte 
Reign  of  the  aforesaid  late  Kins  Henry  the  Eighth,  and  to  the 
Jnrors  aforesaid,  then  and  there  likewise  shewn  in  Evidence^  iet 
•foresaid  Demise  to  the  aforesaid  Jphn  and  Jamie  Haiee  (as  h 
aforesaid)  made,  ratified,  approved,  and  confirmed.     By  virtue  ef 
which  said  Grant,  Demise,  Ratification,  and  Con6miaititHi,  the 
aforesaid  John  Hales  and  Jamee  Hales  were  of  the  aforesaid  Site 
and  other  the  Premisses,  with  the  Appurtenances  whereof,  Ifc*  (ex* 
cept  as  before  excepted)  possessed.  ,  And  the  said  John  Hake  and 
Jamee  Hake  being  so  thereof  ptissessed,  the  same  JoAit  Halee  af- 
terwards died,  and  the  aforesaid  James  Hales  survived  bim,  aad 
heldliimself  in  the  aforesaid  Site  and  >other  the  Premisses,  with  the 
Appurtenances  whereof,  i^c.  and  was  thereof  sole  possessed  bj 
Right  of  Survivorship,  i^c.    And  the  said  James  Halee  being  eo 
thereof  sole  possessed,  the  aforesaid  Thomas,  then  Archbishop. ef 
Canterbury,  by  the  aforesaid  other  Indenture,  sealed  witH  bii  Seal, 
bearing  IJate  the  aforesaid  teDenty^eecond  Day  of  April,  in  the 
abovesaid  ](/?A  Year  of  the  Reign  of  the  aforesaid  late  King^  JEd- 
ward  tiie  outA,  and  to  the  same  Jurors  then  and  there  likewiK 
shewn  in  Evidence,  ratified  and  confirmed  to  the  aforesaid  Jmner 
Hales  the  aforesaid  Demise  to  the  aforesaid  John  Hales  and  Jam^ 
Haks,  as  is  aforesaid,  made ;  and  by  the  same  other  ladenlare 
demised,  granted,  and  to  Farm-let  to  the  aforesaid  Jamee  H^ 
nnd  the  aforesaid  Margaret,  then    his  Wife,   the  aforesptid  Site 
and  other  the  Premisses  aforesaid,  with  the  Appurtenapcea  jvdiere- 
ef,  fy:.  by  the  aforesaid  former  Indenture  demised  (exo^^  as  be- 
fore excepted)  in  Manner  and  Form  as  is  above  alledged.    JhaoA 
further  the  Jurors  aforesaid  said,  upon  their  Oath,  that  tbe  whole 
Right,  Title,  Interest,  and  Term  of  Years  which  the  same  jomet 
Hales  tfaeitt  had  solely,  by  reason  of  die  aforesaid  former  Indenliire, 
of  and  in  the  Premisses,  with  tbe  Appurtenances,  as  is  afoisesaid, 
demised,  as  also  die  aforesaid  other  Indenture  to  the  aJonMud 
James  and  Margaret  made,  and  die  Demise  and  Interest  aforesaid 
which  the  same  Jermet  and  the  aforesaid  itforgoitf^  together  or 
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Jointly,  h^A  in  the  tfbrMtfd  Sitef  iind  odier  the  PremiMes  aforenid^ 
with  the  Apputteimnces  nrhereof,  t^c  (except  e3  before  ^cefyted) 
the  zfortnm  fbul'th  Day  of  August,  m  the  JirH  and  4^o;fd  Yean 
abovesaidy  to  the  aforesaid  late  nmg  and  Queen,  came  and  ought 
to  come,  belong,  and  appertain,  by  reason  of  the  Felony  afore* 
said.  Aim  the  ^me  Jurors  said,  that  the  aforesaid  James  Hales, 
At  the  Time  of  his  Death,  >iras  possessed  of  seven  Oxen^  on^ 
Heifer,  cue  Cow,  fite  Geldings,  and  one  thousand  Sheep  and 
JLambs.  And  that  the  aforesaid  two  several  Indentures,  viz.  the 
aforesaid  former  Indenture  made  to  the  aforesaid  Johu  Hales  and 
James  Hales,  and  the  aforesaid  other  Indenture  made  to  the  afore^ 
said  James  Hales  and  Margaret,  at  the  Hme  of  the  Inquisition 
aforesaid  taken,  were  in  the  Hands  of  one  John Webb,  Gentleman; 
and  that  the  Oxen,  Heifer,  Cow,  Sheep,  and  Lambs,  at  the  same 
Time  of  taking  the  said  inquisition  were  under  the  Cafe  and  Ma- 
mgement  of  die  said  Cyriack,  by  the  Command  of  the  Honour- 
able William  Marquess  of  Winchester,  Treasurer  of  England.  And 
that  the  aforesaid  several  Demises,  and  the  aforesaid  Oxen,  Geld« 
ifigs,  Heifor,  Cow,  Sheep,  and  Limbs,  were  then  worth  ^80  in 
the  whole  (6  be  sold,  besides  the  aforesaid  anntial  Rent  reserved 
upon  the  same  Demises;  which  said  several  Demises,  and  the 
nroresaid  Oscen,  Geldings,  Heifer,  Cow,  Sheep,  and  Lambs,  the 
aforesaid  William  Rtfiber,  Christopher  Bnper,  and  Bxfger  Jppleion, 
the  last  Day  of  October,  in  the  Jlrst  and  second  Years  abovesaid, 
by  virtue  of  the  Commission  aforesaid,  at  Dq){for4  aforesaid,  took  ^ 

into  the  Hands  of  the  said  lat^  King  andQneen,  accordhig  to  the 
Form  and  Effect  of  Che  said  Cotamission.  Whkh  said  Inquisitioi) 
before  the  aforesaid  Commissiohers  in  Form  aforesaid  taken,  toge- 
ther with  decommission  aforesaid,  the  kforemd  WiHiam  Roper, 
Christopher  Ikoper,  and  TUger  Jppletori,  on  the  aforesaid  Morrow 
^AU  Souls,  before  the  Barons  foresaid  m  the  Exchequer  afore- 
iaid,  ^^itified  under  their  Seals,  and  the  Sesds  of  the  aforesaid 
twelve  Jurors  by  whom  the  same  Inquisition  was  taken.  And  the 
iame  Cyriack  forther  says,  that  by  reason  of  the  Premisses  as  well 
Aie  Right,  Tide,  Interest,  I^ossession,  and  X^rm  of  Years,  which 
the  aforesaid  James' Hales,  at  the  aforesaid  Time  of  his  Death,  had 
ioleiy  i>f  and  in  the  aforesaid  Site  and  other  the  Premisses,  with 
Aefar  Apputtenanceil,  above  in  Form  aforesaid  demised,  by  virtue 
«f  the  aforesaid  formdr  Indenture,  as  ^e  aforesaid  Right,  Title, 
and  Interest  of  and  in  the  aforesaid  Site  and  other  the  Premisses, 
with  the  AppuiMMncea,  Mid  of  and  in  the  aforesaid  other  Inden- 
VSM  madcf  to  tt¥s  same  Sathes  aifid  Margaret,  which  the  same  James 
smd  die  aforesaid  Margaret,  together  or  jointly,  had  in  the  same 
Premisses,  by  treason  of  the  Felony  aforesaid  by  the  aforesaid 
James  Hales,  m  Fofm  aforesaid,  perpetrated  and  committed,  were 
Ibfally  forfeited  and  lo&t  to  the  foresaid  late  King  and  Queen,  and 
dMS  wbofe  Right  and  Interest  of  the  aforesaid  Margaret,  of  and 
itt  the  same  Premisses  were  ended  and  extinct;  by  Means  whereof 
sSk  and  smgular  the  Premisses  justly  came  and  belonged  to  the 
Hands  and  Possession  of  the  same  late  King  and  ^een.  By 
reason  of  which  said  P^misses  the  aforesaid  late  King  and  Queen 
were  as  welt  of  the  afoi^aid  Site  of  the  Manor  aforesaid,  and 
other  the  Premisses,  with  the  Appnrt^ances  whereof,-  S^c.  in 
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Form  aforesaid  above  demised  to  the  aforesaid  John  Hales  aod 
James  Hales,  as  of  the  aforesaid  several  Indentures .  possessed. 
And  the  same  late  KiMg  and  Queen  being  so  thereof  possessed, 
afterwards,  viz,  the  tioenty-fiTst  Day  of  November,  in  the  first  and 
second  Years  abovesaid,  at  Westminster ,  in  the  County  of  Middlesex, 
by  tlieir  Letters- patent,  sealed  with  their  |reat  Seal  of  England 
(which  the  same  Cyriack  here  produces  in  Court,  the  Date  whereof 
is  the  same  Day  and  Year)  by  the  Advice  of  their  vvell-beloved  Cousib 
and  Counsellor  William  Marquess  of  ^^i/icAes/er, Treasurer  of  Eng* 
[  ♦  257  ]       land,  as  *well  for  the  Sum  of  ^'80  of  kwful  M  one v  o^ England,  at  tbe 

Bcceipt  of  their  Exchequer  at  Westminster,  to  the  Use  of  the  same 
late  King  and  Queen,  then  paid  by  the  said  Cyriack  and  the  afore- 
said John  Webb,  by  the  Names  of  their  beloved  and  faithful  Sub- 
jects Cyriack  Petit,  Esquire,  and  John  Webb,  Gentleman,  as  for 
divers  other  Causes  and  Considerations  the  said  late  King  and  Queeo 
then  specially  moving,  gave,  granted,  and  assigned  to  the  same 
Cyriack,  and  to  the  aforesaid  John  ^ebb,  amongst  other  Things, 
as  well  tlie  aforesaid  Indenture  made  to  tlie  aforesaid  John  Haiti 
and  James  Hales,  as  is  aforesaid,  and  tfie  aforesaid  Indenture  in 
Torm  aforesaid  made  to  the  said  James  Hales  and  Margaret  then 
hi^  Wife,  as  the  >vhole  Right,  Estate,  Title,  Term,  and  Terms  of 
Years,  and  Interest  of  them  the  said  late  King  and  Queen,  wiuch 
the  same  late  King  and  Queen  then  had  or  ought  to  have  the  afore- 
said fourth  Day  of  August,  or  at  any  Time  after  bad  or  ouf^t  to 
have,  by  reason  of  the  Premisses  or  any  of  them,-  of  and  m  the 
.  same  several  Indentures,  and  of  and  in  the  aforesaid  Site  of  the 
Manor  aforesaid,  and  all  and  singular  other  the  Premisses  with 
the  Appurtenances  whereof^  S^c.  (except  as  before  excepted)  to 
have,  bold,  and  enjoy  the  aforesaid  two  several  Indentures,  and 
all  the  aforesaid  Ki^ht,  Title,  Estate,  Term,  and  Terms  of  Years, 
and  Interest  aforesaid,  amongst  other  Things,  to  the  same  Cyriack 
and  the  aforesaid  John  Webb,  their  Executors  and  Assigns,  from 
the  aforesaidybi/r^A  Day  ofJugust,  in  theirs/  and  second  Years 
abovesaid,  during  all  the  Residue  of  the  Term,  and  during  the  Re- 
sidue of  the  several  Terms  of  Years  in  the  same  several  Indentures, 
and  in  both  of  them  expressed  and  specified,  as  fully,  freely,  and 
entirely,  and  in  as  ample  Manner  and  Form,  as  all  and  singular 
the  said  Premisses  to  the  Hands  of  the  said  late  King  and  Queea, 
by  reason  or  force  of  the  Felony  aforesaid,  or  by  any  other  Right^ 
I'itle,  or  Means  came,  or  ought  to  come,  and  as  the  same  then 
M'ere,  or  ought  to  be,  in  the  Hands  of  the  said  late  King  and  Queen, 
as  by  the  same  Letters-patent  amongst  otlier*Things  more  fully 
appears.  By  reason  of  w  hich  said  Letters-patent  the  san^e  Cyriadc 
and  the  aforesaid  John  Webb  were  possessed  as  well  of  the  afore* 
said  several  Indentures,  as  of  the  aforesaid  Site  and  other  the  Pie- 
misses  aforesaid,  with  the  Appiu*tenances  whereof,  S\'c.  (except  as 
before  excepted).  And  the  said  Cyriack  and  John  Webb  being  .so 
thereof  possessed,  the  aforesaid  John  Webb  afterwards  and  baore 
the  aforesaid  Time  when.  Sec.  viz,  the  Jirst  Day  of  January^  in  th( 
third  and  fourth  Years  of  the  Reign  of  the  aforesaid  late  King  and 
Queen  Philip  and  Mary,  at  London  in  tbe  Parish  of  St.  Ellen 
within  Bishopsgate  in  die  Ward  of  Bishopsgate,  died,  and  the 
same  Cyriack  survived  him^  and  held  himself  in  the  aforesaid  900 
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Acres  of  Marsh,  \i'ith  the  Appurtenances  newly  assigned^  amongst 
other  Things,  and  was  and  yet  is  thereof  sole  possessed  by  Right 
of  Survivorship,  S^c.  by  reason  of  the  Premisses ;  and  the  aforesaid 
Margaret  claiming  the  aforesaid  200  Acres  of  Marsh,  with  the  Ap- 
purtenances newly  assigned  after  the  Death  of  the^foresaid  James, 
by  Right  of  Survivorship,  i^c.  by  Colour  of  the  aforesaid  other  Inden-  Colour, 
ture  to  the  aforesaid  James  and  the  same  Margaret,  in  Form  afore- 
said made  (where  notliing  of  tlie  same  200  Acres  of  Marsh  nevily 
assigned  by  reason  of  the  Felony  aforesaid,  by  llie  said  James,  in 
Form  aforesaid  committed,  and  of  the  aforesaid  Forfeiture  thereon, 
ever  passed  by  the  said  Indenture  into  the  Possession  of  the  afore- 
said Margaret  after  the  Death  of  the  aforesaid  James)  into  the 
aforesaid  200  Acres  of  Marsh  newly  assigned,  with  the  Appur- 
tenances, before  the  aforesaid  Time  when,  ^c.  upon  the  Posses- 
sion of  the  said  Cyriack  entered,  upon  the  Possession  of  which 
said  Margaret  thereof  the  same  Cyriack,  afterwards,  viz.  the  same 
Time  when,  S^c.  into  the  aforesaid  200  Acres  of  Marsh  newly  as-  / 
signed,  with  the  Appurtenances,  re-entered, ''and  the  Close  afore- 
said in  the  same  broke,  and  the  Grass  aforesaid  there  dien  grow* 
ing,  with  the  Cattle  aforesaid  eat  up,  trod  down,  and  consumed, 
as  it  was  lawful  for  him  to  do;  with  this  that  the  same  Cyriack  will 
aver  that  the  aforesaid  200  Acres  of  Marsh  newly  assigned,  with 
the  Appurtenances,  are  not  Parcel  of  the  Tenements  aforesaid,  in 
the  aforesaid  former  Indenture,  or  in  the  aforesaid  other  Indenture 
excepted:  And  this  he  is  ready  to  verify,  wherefore  he  prays  Judg- 
ment if  the  aforesaid  Margaret  her  Action  aforesaid  against  him 
ought  to  have,  <5fc. 

And  the  aforesaid  Margaret  'savs,  that  the  aforesaid  Plea  of  Plaintiff  demiuB. 
the  aforesaid  Cyriack,  above  pleaded  in  Bar  of  the  new  Assign- 
ment aforesaid,  is  insufficient  in  Law  to  preclode  her  the  said 
Margaret  from  having  her  Action  aforesaid  against  the  same 
Cyriack,  and  that  she  has  no  Necessity,  nor  is  by  the  Law  of  the* 
Land  bound  to  answer  that  Plea  in  Manner  and  Form  aforesaid 
pleaded.  And  this  she  is  ready  to  verify,  wherefore  for  Want  of  a 
sufficient  Answer  in  this  Behalf,  the  same  Margaret  prays  Judg- 
ment, and  her  Damages  by  occasion  of  the  Trespass  aforesaid,  to 
be  adjudged  to  her,  ^c. 

And  the  aforesaid  Cyriack,   for    that  he  .  has  above  alledged  Joinder  in 
sufficient  Matter  in  Law  to  preclude  the>«foresaid  Margaret  from^*"'"''^' 
having  her  Action  aforesaid  against  him,  which  he  is  ready  to 
verify,  which  said  Matter  the  aforesaid  Margaret  does  not  deny, 
nor  thereunto  in  anywise  answer,  but  the  said  Averment  wholly 
refuses  to  admit,  as  before  prays  Judgment,  and  that  the  aforesaid 
Margaret  may  be  precluded  from  having  her  Action  aforesaid 
against  him,  l^c.    And  because  the  Justices  here  will  advise  of  and  Continuance, 
upon  the  Premisses  before  they  give  Judgment  thereon.  Day  is 
given  to  the  Parties  aforesaid  here  until  the  Octave  of  St.  Michael, 
fb  hear  their  Judgment  thereon^  because  the  same  Justices  here 
thereof  not  yet,  i^c.    > 

It  appears  by  the  above  Record,  that  Lady  Margaret  Halts  has      The  CASE.   » 

Wife  ireing  Joint  tenants  df  aTerm  for  Years,  the  Husband  becomes /irlo  de  se,  and  the  Wife  is  in, 
bj  Survivor,  yet  npon  Office  foand,  the  King  shaU  have  tiie  whole  Term.  S.  C.  8.  P.  cited  9  Co. 
\t9,  b.  W.  Jones  21.    Hardr.  S4.   Jenk.  65.  pi.  tt,  3  Inst.  55.  H.  P.  C.  30.   1  H.  H.  V,  C.  413. 
Crompt.  J.  C.  107.  b.   1  Finch  232.  2  Finch  216.   Oodolph.  Orph.  Leg.  131,  $  2.  4Bac.Abr.  198. 
Vin.  Abr.  tit.  Baron  and  Feme  Z.  3.  pi.  b.  tit.  Forfeiture  R.  pi.  10.  in  Margine. 
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broi^t  a  Writ  of  Treipasa  against  Cwriack  Petit  for  a  Trespais  done 
Ae  31st  Dayof  NofesiAer^  in  thedd  Year  of  theRei^  oftbe  |>reseQt 
Queeu^  at  Graveney,  in  ttie  County  of  Kent,  and  upon  new  At* 

Xent  assigns  tbe  Trespass  certainly,  vit.  in  £00  Acres  of  Manb, 
Oraveney'hlUnh.  The  Defendant  pleads  in  Bar  that  TAoiasi 
Archbishop  of  Canterbury  was  seized  of  the  said  Marsh  in  his  De« 
mesne  as  of  Fee,  in  Rignt  of  his  Archbishopric.  And  beii^  so 
seized,  he,  the  8th  Day  of  Marchf  Anno  96  H.  8.  leased  the  same 
by  Indenture  to  John  Hales,  and  to  Sir  James  Hales,  late  Husband 
[*  258  ]  of  the  *  Plaintiff,  for  the  Term  of  90  Years  next  ensuing  tbe  Fesst 
of  St.  Michael  the  Archangel,  which  should  be  iu  the  Year  of  our 
Lord  1540,  which  was  contirmed  by  the  Prior  of  Christ's  Church, 
in  Canterbury f  and  by  the  Chapter  of  the  same  Church  ;  and  tfaej 
entered  after  the  said  Feast  of  St,  Michael^  and  John  Hales  died, 
and  Sir  James  had  the  whole  Lease  by  Survivorship.  And  he  b^- 
ing  so  possessed,  the  said  Archbishop,  the  22d  Day  of  Jpril,  Anno 
5  Edw.  6.  by  his  Indenture  reciting  the  said  Lease,  ratified  and 
eonfirmed  it;  and  further,  by  the  same  Indenture  leased  the  same 
Marsh  to  the  said  S'u*  James  and  to  the  said  Margaret,  then  his 
Wife,  to  have  and  to  hold  to  them  from  tbe  Feast  of  Sf^  Alichae!, 
which  should  be  in  the  Year  of  our  Lord  1560,  unto  the  Knd  ^n 
12  Years  thence  next  ensuing.  And  they  by  virtue  thereof  being  pos- 
sessed, and  the  said  Sir  James  being  also  possessed  of'  the  Pre- 
misses by  Force  of  the  first  Indenture,  the  said  Sir  James  Hcie^, 
the  4di  Day  otJugust,  Anno  I  and  2  Philip  and  Mart/,  feioni- 
oosly  and  voluntarily  drowned  himself  in  a  River,  in  the  Parish  of 
St,  Mildred,  in  the  County  of  the  City  of  Canterbury,  And  he 
phewa  also  that  the  same  Day  all  this  Matter  was  found  accordingly 
before  the  Coroner,  upon  the  View  of  the  Body  there  lying  dead. 
And  afterwards,  by  virtue  of  a  Commission  out  of  the  Exchequer, 
directed  to  Sir  Martin  Bowes,  Knight,  and  others,  to  aiqoire  what 
Goods,  Chattels,  and  Leases  the  said  Sit  James  had  solely  or 
jointly  with  others,  in  the  County  of  Kent,  at  the  same  Time  that 
oe  killed  and  murdered  himself,  tlie  SOth  Da/ of  October^  in  the 
aaid  1  and  2  Years  of  Philip  and  Mary,  an  Inquest  found  the  said 
Leases  and  Interests,  and  also  found  that  the  said  Tide,  Interest, 
and  Term  pf  Years  which  the  said  Sir  James  had  solely  by  the  first 
Lease,  and  also  the  Lease  and  Interest  which  the  said  Sir  James 
and  MargarethwA  by  the  second  Lease, the  said  4th  Day  of  August 
came  andotight  to  come  to  the  said  late  King  and  Queen  by  reason 
of  the  Felony  aforesaid ;  and  the  said  Office  was  accordingly  re- 
torned  into  tjbe  Excheauer,  by  Force  vi^hereof  both  the  Leases  and 
Interests  were  forfeitea  to  Ae  said  Khig  and  Queen,  and  came  to 
iheir  Hands,  and  they  the  21st  Day  of  Noremfter,  in  the  said 
1  and  £  Years  otPhiUp  and  Mary,  by  their  Letters-patent  granted 
their  Estates  in  them  to  the  Defendant,  and  to  one  John  Webb, 
who  afUirwards  died ;  and  the  said  Plaindff  chiming  die  said  Manh 
as  Survivor  to  her  said  Husband,  entered  upon  the  Possession  x>f 
the  Defendant,  and  the  Defendant  at  the  same  Time  of  the  Tres- 
pass supposecf  to  be  done,  re-entered  into  the  said  Mardi,  aioddSd 
fhe  Trespass,  4rc«  And  yipon  this  4>^  Plaintiff  has  demornkl* 
fK'Sr*  '^"^  oouthcote  and  Puttrel,  Serjeants,  argued  on  the  Part  oftbe 

For  tiMPlaiotifl;  P^^^iff.    And  they  aaid  that  the  Bar  was  not  good,  and  that  it 
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does  Dot  disclose  sufficient  Matter  to  devest  the  Tenii  out  of  tbt 
Plaiatiff,  and  to  put  it  in  the  King  and  Queen.    For  fin^  the  Bar 
conveys  the  Term  of  12  Years  to  the  Plaintiff  and  to  her  Husband 
jointly,  and  it  has  shewn  the  Death  of  the  Husband,  wbidi  gives 
the  Wife  Tide  to  have  the  whole  Term  as  Survivor,  and  the  Cause 
that  seems  to  interrupt  this  Title  (if  there  be  any)  is,  for  dial  the 
Husband  drowned  himself,  and  so  was  zfelo  de  H.  But  this  Cause 
shall  not  take  away  her  Tide  of  Survivorship,  for  in  this  Manner  of 
Felony  two  Things  are  to  be  considered.    First,  the  Cause  of  the 
Death;  secondly,   die  Death  ensuins  the  Cause,  and  these  two 
make  the  Felony,  and  without  both  ofthem  first  done,  the  Felony 
is  not  consummate.    And  the  Cause  of  the  Death  is  the  Act  done 
in  the  Party's  Life-time,  which  makes  the  Death  to  follow.    And 
the  A<;t  which  brought  on  the  Death  heie,  was  the  throwing  himsdf 
voluntarily  into  the  Water,  for  this  was  the  Cause  of  his  Death. 
And  if  a  Man  kills  himself  by  a  Wound,  whi^  he  gives  himself 
with  a  Knife,  or  if  he  hangs  himself,  as  the  Wound  or  the  Hangin^i 
which  is  the  Act  done  in  the  Party's  Life^time,  is  the  Cau^  of  his 
Death,  so  is  the  throwing  himsdf  into  the  Water  here.    And  this 
Act  which  he  has  done  to  himself,  is  to  be  considered  io  the  same 
Light  as  if  he  had  done  it  to  another,  and  if  he  had  given  an* 
other  a  mortal  Wound,  whereof  he  afterwards  died,  there,  althouub 
the  Wound  was  die  Cause  of  the  Death,  yet  it  should  not  have  lb* 
lation,  as  to  die  Forfeiture  of  his  Goods,  to  the  Time  of  the  Wound 
given,  for  if  he  had  given  his  Goods  to  another  after  the  Wound, 
and  before  the  Death,  the  Gift  should  have  been  good.    *  And  in  •  M.  ii  H.  4.  i& 
1 1  JEf.  4.  one  that  had  given  a  mortal  Woiuid  to  another,  was  ar-  P^*  >^*  ^^  ^^ 
rested  by  two  Constables,  and  afterwards  they  volimtarily  let  him  ^SaJ^^^i^ 
escape,  and  after  that  the  Party  wounded  died,  and  there  bv  the  tion7.8.P.  C 
better  Opinion  this  is  not  Felony  in  the  Constables,  for  the  l5eath  ss.  a.  ill.  ri. 
has  not  Relation  to  die  Cause  of  it,  nor  was  he  that  gave  die  Wound  ^'  p*  ^^^^ 
a  Felon  before  the  Party  wounded  died.    So  here  the  Death  has  rkawk.*  P.  C 
not  Relation  to  the  Cause  of  it,  but  for  the  Forfeiture  it  has  Rela*  i<^*  <  Ii»t.  s»t. 
tion  to  die  Deadi  itself,  and  when  die  Death  comes,  dien  he  shall  ^^^|^f  ^' 
be  adjudged  a  Felon.    And  forasmuch  as  he  cannot  be  attainted  n  Mod.  ii*. 
of  his  own  Deaths  because  he  is  dead  before  there  is  any  Time  to  <  Bac.Abr.  63d. 
attaint  him,  the  finding  of  bis  Deadi  by  Uie  Coroner,  or  odier  R^biUo'nKlpl.i. 
Pei«on  authorised,  is  by  Necessity  of  Law  equivalent  to  an  At-  Pott«63(f),4aiI 
taioder  in  Fact  coming  after  bis  Death,  as  to  bis  Goods.    And' 
tbeiefore  the  King  shall  have  all  his  Goods,  which  should  have 
come  to  his  Executors,  or  which  lie  might  have  devised  to  another, 
if  he  had  been  a  Person  able,  and  bad  not  done  such  Act,  and  be- 
cause the  King  shall  have  them,  the  Party  cannot  ^  make  his  Exe-  ^  Oodelpli.  Orph. 
cutors,  nor  a  Testament,  where  he  is  9ifdo  de  se.    But  the  King  Leg.a7.  i  r.  50^ 
shall  have  no  more  than  the  felo  ife  sc  has  in  his  own  Right,  or  ^  ^ 
which  should  have  come  to  his  Executors  if  he  had  not  been  a/efo 
$£  se.    For  bis  Forfeiture  shall  only  have  Relatioa  to  the  Time  of 
the  Death,  and  the  Death  precedes  the  Forfeiture,  for  uutil  th^ 
Death  is  fully  consummate  he  is  not  a  felo  de  se,  for  if  he  had 
kflled  another,  he  should  not  have  been  a  Felon  until  the  other  had 
been  dead.    And  for  the  same  Reason  he  cannot  be  nfelo  de  $e 
until  the  Death  of  himself  be  fully  had  and  consummate.    For  th^ 
DefUh  precedes  the  Felony  tK>th  in  the  one  Case  and  in  the  other, 

and 
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and  the  Death  precedes  the  Forfeiture.  Bat  nererthelen  the  Fo^ 
feiture  comes  at  the  same  Instant  that  he  dies,  yet  in  Thit^  of  iii  faK 
stant  there  is  a  Priority  of  Time  in  Consideration  of  Law,  and  Ik 
one  shall  be  said  to  precede  the  other,  although  both  shall  foe  said  to 

*  Co.  Litt.i85.b.  happen  at  one  Instant,  ^for  every  Instant  contains  the  End  of  one 
^V  A*^"^"  1**^  ^"'  Tune,  and  the  Commencement  of  another.  And  accordingly  here  ibe 

*  *  ^ '  '       Death  and  the  Forfeiture  shall  come  together,  and   at  one  stne 

lune,  and  yet  there  is  a  Priority,  that  is,  the  End  of  his  Life  mfca 
[  *  259  ]      *  the   Commencement  of  the  Forfeiture,  though,  at   Che  same 

Time,  the  Forfeiture  is  so  near  to  the  Death  that  there  is  no  mesn 
Time  between  them,  yet  notwithstanding  that,  in  Consideration  of 
Law  the  one  precedes  the  other,  but  by  no  Means  has  the  For- 
feiture Relation  to  any  Time  in  his  Life.  Then  here,  if  the  For- 
feiture has  not  Kelation  to  any  Time  in  the  Life  of  Sir  James  f/afo, 
but  to  the  Time  of  his  Dtath,  (and  to  that  only  it  has  Relation)  from 
thence  it  follows,  that  every  one  who  makes  Title  to  his  Goods  or 
Chatties^  which  Titlt  is* accrued  since  his  Death,  whether  he  be 
Legatee,  Executor,  Administrator,  or  Ordinary,  or  other  Peisoa 
whatsoever,  he  comes  too  late  to  make  it,  for  the  Title  of  the 
King  and  Queen  shall  be  adjudged  in  i^w  paramoont  it,  which 
is  the  Keasfin  that  he  cannot  make  ICxecutors  or  a  Testament  of 
them,  nor  shall  the  Ordinary  have  them  ;  ami  also  frf>fii  thence  it 
follows,  that  every  one  who  can  make  Title  to  the  Goods  or  diit- 
tles  which  belonged  to  him,  or  were  in  his  Possesssion,  which  Title 
is  eider  thsn  his  Death,  shall  avoid  the  Title  of  die  King  and 
Queen.     ITien   here   when   Sir  James  Hales  and  his  Wife  were 

*  T.  Rayn.  isf.  Joint-tenants  of  the  L^ase  for  12  Years,  there  was  no  -f- Moieties 
See  Ante  58  (•>    between  them,  but  each  of  them  took  the  whole.     So  that  the  Wife 

took  the  whole,  and  her  Title  to  it  was  before  the  Death  of  her 
•S  Rol.K.  286«  Husband,  m.  in  liis  Life-time,  for  she  claims  by  the  tirst  •  Lessor, 
* M.T  rt.  6.  s.  a.  and  not  by  her  Husband.  ^  And  if  the  Husband  charges  the  Land, 
b.'p^^oJwf^  *•  after  his  Death,  she  shall  avoid  it,  as  it  is  taken  in  7  //.  6.  for 
Fiu.  Charge  i.  ^he  is  remitted  to  the  Term,  and  is  upon  I'itic  paramount  the 
Bro.  4t.  litt.  Charge.  ^  As  if  a  Man  aliens  Trees  growing  in  his  Land  which 
*M.*'iiH  4  3s  **®  ^^  in  Tail,  "^or  in  his  Land  which  he  has  m  Right  of  his 
ph 59.  Per HiU.'  AVife,  and  dies  before  they  are  cut  down,  the  Alienee  shall  not 
Fit«.  Bar  180.  cut  tlicm  down,  as  Southcoie  said,  for  the  Issu^.in  Tail  is  in  upon 
Done^o^'waJt'  '''"'®  paramount  the  Alienation,  viz.  by  the  Donor,  and  so  is 
67.  iiCo.  50.  a.  the  Wife.  ?  So,  he  said,  by  \4  H.  4.  the  Lord  shall  take  the 
1  Rol.R.  99. 101.  Ward,  v\ho  is  an  Apprentice,  out  of  the  Possession  of  his  Master, 
Brid«m  65.  !i)ecau8e  his  Title  to  liis  Body  accrues  in  respect  of  die  Seignionr, 

Perk,  f  .S8.*  wbicli  is  more  ancient  than  the  Apprenticeship.     In  like  Manner 

Cowers  IiiBt.  lis.  here  the  Plainlifl's  Title  to  the  Lease  is  by  tlie  first  Lessor,  and 
Contitl>  rr  H  *  claims  no  more  than  that  which  she  had  in  Uie  Life  of  her 
8. 6.  fl.  lol  *  Husband;  so  that  lier  Title  is  paramount  the  Death  of  her 
Pnruz.ttShiU  Husband,  and  the  Title  of  tlie  King  and  Queen  is  paravail  his 
tni'ci^[°'D^ne  2  ^®«^*^>  ^^^  therefore  too  late.  But  perhaps  it  may  be  objected, 
Tayi.  1.  80  if  '  that  asthe  whole  Term  without  Moieties  wa^  in  tlie  Wife. in  the 

Tenant  in  Tail  .  . 

grants  the  Vesture  of  bis  Wood^,  and  Uics,  the  Grantee  cannot  cut  the  Wood  afterwards.  1  RaL 

Abr.  8i\?.  pi.  6,  a^rainst  the  Opinion  of  Bcijtiwp,  M.  38  td. o.  'I'l.  a. 

«*  18  Ed.  4.  6.  a.  «i.  b.     Bro.  Corttract  «tf.     Dette  165.     1  Rot.  R.  99.     «  Bnlst.  7. 

•  H.  14  H.  4.  32.  pi.  45.    FiU.  Gard  83.     Bro.  79.     De  sob  tort  demesne  9.    F.  K.  B.  143.  i. 
CroBipi.  J.  C.  li3.  a. 

Life 
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Lifer  of  her  Husband,  so  was  the  whole  Term  without  Moieties  in 
the  Husband  during  his  Life,  and  until  the  Death  was  consume 
mate,  and  then  when  after  his  Death  the  Title  of  the  Wife  to 
have'  the  whole  by  Survivorship  came,  and  the  'V\\\e  of  the  King 
and  Queen  to  have  the  whole  which  the  Husband  had  came  also 
at  the  same  Time,  then  the  Title  of  the  King,  which  comes  all  at 
one  Time  with  the  Title  of  another  at  an  Instant,  shall   be  pre- 
ferred.    Sir,  as  to  this,  it  appears  in  AQ  Ed.  3.  ^that  the  King's  'H.49Ed,5.s.li. 
Tenant   in  London,  who   held  of  him   in    Burgage,  devised  the  ^*^  ^«^***  ^* 
Land  to  his  Wife  for  Life,  and  died  without  Heir;  there  it  seems  Hardr.  isS 
by  the  Book  that  the  Devise  is  good,  and  yet  the  Devise  did  not 
take  Effect  but  after  the  Deaih  of  the  Devisor,  und   then   the 
Title   by  Escheat  came    to   tlie  King,  so   tliat   the  l^itle  of  the 
Wife   by   Demise,  and  of  the  King  by  Escheat,  came  together 
at  the  same  Instant,  and  yet  die  Wife  was  prefeired,  which  is  in 
respect  that  the  Devise  \«  as  made  in  the  Life  of  the  Tenant,  at 
though  it  took  Effect  after  his  Dehth ;  wherefore  seeing  that  some 
Part  of  the  Title  of  the  Wife  commenced  in  the  Life  of  the  De- 
visor, it  shall  be  adjudged  eigne  to  the  Title  of  the  King;  and 
this  Case  was  put  by  Putt  ret,     J  fort  tore,  he  said,   is  it  in  pur 
Case,  for  the  Title  of  the  Wife,  now  Plaintiff,  was  altogether  in 
the  Life  of  the  Husband,  and  therefore  shall  be  more  eigne  than 
the  Title  of  the  King  and  Queen.     ^  And  in  7  and  8  Ed.  4.  an  '  8  Ed.  4. 4.  a. 
Obligation  was  made  to  two,  and  one  of  them  became  a/e/o  de  «e,  '^'  '^Ic?*' j  f^^T 
and  by  the  better  Opinion  the  Survivor  shall  sue  the  Obligation,  tenanu  04.  Obli- 
and  not  the  Khig.     The  same  Reason  is  there  in  our  Case  why  the  fratioo  oo.  Of- 
Wifc  shall  have  the  Term,  and  Survivorship  holds  Place  as  much  ^  de^^ant  ^du 
in  this  as  in  the  other  Case.    Wherefore  it  seemed  to  them   that  57.  sed  Contra 
the  Term  of  12  Years  never  came  to  KiiVg  Philip  and  Queen  Mary,  3  Inst.  55. 
and  that  their  Grant  of  it  to  the  Defendant  and  Webb  was  void.  |  J^^x^'^^'  ^fr! 
And  as  to  the  finding  of  the  Jurors  that  the  Term  of  12  Years  came  \^[^  |^.  Ante 
and  ought  to  come  to  the  King  and  Queen  by  reason  of  the  said  243  ^f).  iSMt  JSJ 
Felony,  to  ihis  Souihcote  said,  *•  that  their  saying  does  not  bind  Lgl-Hke  Point  ■ 
the  Party,  if  the  Law  be  otherwise,  quod  Curia  concessit,  for  they  Ante  114 (i)« 
are  not  Judges  to  adjudge  Matter  of  Law,  but  Jurors  to  tind  the 
Matter  of  Fact.     Wherefore  it  seemed  to  the  said  Southcote  and 
Puttrel  that  the  Plaintiff  should  recover. 

On  the  contrary  it  was  argiied  by  Walsh y  Cholmlei/,  Bendloe,  and  E  cmiiru  for  ihe 
Corns,  Serjeants,  that  the  Forfeiture  of  the  Goods  and  Chatties,  ^«f«n<*»nt. 
real  and  personal,  shall  have  Relation  to  the  ^  Act  done  in  the  1 1  H.  M.  P.  C 
Party's  Life-time,  which  was  the  Cause  of  his  Death;  and  upon  4t3.  1  Finch jW*. 
this  the  Parts  of  the  Act  are  to  be  considered.     ^  And  fValsh  said,  J  Jji' crL^pu 
that  the  Act  consists  of  three  Parts.    The  first  is  the  Imagina-  j.  c.  74.  a.  b. 
tion,  which  is  a  Reflection  or  Meditation  of  the  Mind,  whether  or 
DO  it  is  convenient  for  him  to  destroy  himself,  and  what  Way  it 
can  be  done,    llic  second  is  the  Resolution,  which  is  a  Deter* 
mination'of  the  Mind  to  destroy  himself,  and  to  do  it  in  tliis  or 
that  particular  Way.    The  third  is  tlie  Perfection,  which  is  the 
Execution  of  what  the  Mind  has  resolved  to  do.    And  this  Per- 
fection consists  of  two  Parts,  viz.  the  Beginning  and  the  End. 
^Ihe  Bcginnuig  is  the  doing  <^f  the  Act  which  causes  the  Death, 
and  the  End  is  the  Death,  which  is  only  a  Sequel  to  the  Act. 
And  of  all  the  Parts  the  doing  of  the  Act  is  the  greatest  in  the 

Judgment 
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Jud^nent  of  our  Law,  and  it  is  in  Effect  the  wbale,  andtbcrtdhf 
Part  that  the  Jjaw  looks  upon  to  be  mterial.  For  the  laiagh 
nation  of  the  Mind  to  do  Wrong,  without  an  Act  donep  b  not 
punishable  in  our  Law,  neither  is  the  Resolution  to  do  that  Wroag, 
which  he  does  not,  punishable,  but  the  doing  of  die  Act  is  the 
only  Point  which  die  Law  regards ;  for  until  the  Act  is  done  it 
cannot  be  an  Offence  to  the  World,  and  u'heu  the  Act  is  done  it  is 
punishable.  Then  here  the  Act  done  by  Sir  James  Hales,  which 
18  evil  and  the  Cause  of  his  Death,  is  die  throwing  hinsself  into 
the  Water,  and  the  Death  is  but  a  Sequel  thereof,  and  this  evil 
Act  ought  some  Way  to  be  punished.  And  if  the  Forfeitwe  AaU 
not  have  Relation  to  the  doing  of  the  Act,  then  the  Act  shall  not 
be  punished  at  all,  for  :aasinuch  as  the  Person  who  did  ibe  Act 
is  dead,  his  Person  cannot  be  punbhed,  and  therefore  ibere  is  no 
1[  ^  260  ]      *  Way  else  to  punish  him  but  by  the  Forfeiture  of  those  TUags 

which  were  his  own  at  the  Hme  of  the  Act  done,  and  the  Ak 
was  done  in  his  Life-time,  and  therefore  the  FofCsiture  sball  have 
Relation  to  his  Life* time,  m.  to  that  lime  of  his  Life  ia  which  he 
did  the  Act  that  took  away  his  Life.  And  Bendioe  said^  if  the 
Forfeiture  shall  only  have  Relation  to  the  Death,  and  the  Death 
be  taken  to  precede  the  Forfeiture,  then  he  shall  forlcit  nothing; 
for  when  he  is  dead  the  Goods  ase  not  his  own,  for  a  dead  Maa 
can  have  no  Proper^,  and  such  Forfeiture  would  be  a  Pr^udiee 
to  others  who  ought  to  have  the  Goods  then,  and  not  lo  the 
party  himself;  for  which  Reason  it  is  inconsistent  to  say  that  bis 
Act  shall  forfeit  the  Goods  which  are  not  his  own,  but  it  is  more 
fit  to  say  that  his  evil  Act  diall  forfeit  the  Things  which  are  his 
own,  and  tliat  cannot  be  imless  the  Forfeiture  shall  have  Rela- 
tion to  that  Time  of  his  Life  when  the  Offence  was  committed,  and 
«5  Balst.  8.  when  the  Goods  were  his  owu.    *  And  in  every  Act,  as  Walsh  saidp 

¥  Fits.  Coroos  the  Law  has  respect  to  the  Beginning;  ^  and  therefore,  he  said, 
ti4.  Abridg-  in  Q2  Ed.  3.  a  Lunatic  wound^  himself  mortally  with  a  Kmfe, 
rS'h  TbMlT*  ^^  afterwards  he  became  of  sound  Mind,  and  had  the  Rig^ 
Pig.  lib.  1.  cap.  8.  of  Holy  Church,  and  after  died  of  the  same  Wouod,  and  his 
i  14.  Moor  140.  Chatties  were  not  forfeited ;  for  the  Law  has  respect  to  the  Be» 
4  Co*.  4t*.  s^  gentling,  and  when  he  gave  himself  the  Wound  he  was  out  of  his 

3  Inft.  54. '  Senses,  in  which  Case  the  killing  of  another  should  not  be  ad* 

8.  H.C  10;^  d.  judged  Felony  in  him,  nor  should  he  die  for  it,  and  by  the  same 
L^'Rano^ata.^  Reason  he  shall  not  be  a  Felon  for  killing  liimself,  and  yet  when 

he  died  he  was  of  sound  Mind,  hut  the  Law  does  not  so  modi 

respect  the  Condition  he  was  im  when  he  died,  as  the  Coaditaoa 

he  was  in  wjien  he  did  the  Act  which  was  the  Cause  of  his  Death. 

'  S3  Aw.  pL  T.      *  So  he  cited  the  Case  in  33  Jlss»  pi,  7.  where  a  Servant,  a  Yew 

is'^^  ^^"t*^^*  ^'^^  ^®  ^^^  ^^^  ^^  ^^^  Service,  killed  his  Master  upon  Malice 
•00^15.  1  Co!^.  which  he  had  couceived  againtit  him  when  he  was  his  Servant,  and 
b.  3  BnUt.  267.  this  Offence  was  adjudged  Treason,  and  he  had  Judgment  accord* 
p'^h'^^r^^Ld  '"B'^»  *"^  y^^  he  was  not  his  Servant  when  he. killed  him,  but 
Kaym.  8S6.  ^^  ^^  ^^  regard  to  the  Begintiing,  and  die  Cauae  of  killa^ 

'9  Inst.  so.  him*    So  here  the  throwing  himself  into  the  Water  is  the  BegiB* 

H  ^  ^  ^s^  *"*  ning  and  the  Omse  of  the  Death,  which  ought  to  be  punched  fiir 
iH.H.F.C.58a  ^^  £xampie  to  others,  and  forasouich  as  his  Body  canilbt  be 
1  Hawk.  P.  C. 

as.  $4.  Dalt  Just.  cap.  14f.$S.  lFhi€li9.  SFincb.  10.  UTentw.  Off,  of  Ei«e.  246.  Wing. 
Mas.  Kg.  S&.  pi.  11. 

punbhed, 
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fMnuohedy  the  Pinmhoieat  ought  to  be  by  his  Goods^  for  the 
PuntahmeDt  of  this  Felony  taries  from  the  Pitnishmetit  of  other 
Felonies.    For  Felonies  done  to  others  may  be  punished  in  the 
lile  of  the  Offenders  by  Indictment,  Arraignment,  Judgment,  and 
Execution,  in  which  Case  the  Offenders  shall  forfeit  their  Goods, 
Chatties,  and  Lauds,  and  shall  be  put  to  Death  besides ;  but  in  this 
Offence,  although  for  Example  to   others  it  deserves  as  great 
Punisliment  as  any  other  Felony  does,  yet  the  Offender  himself  has 
prevented  a  great  Part  of  tiie  Punisliment,  viz.  the  Death  and  the 
Forfeiture  of  bis  Land.    ^  For  the  Law  has  so  great  Regard  to  die  <  5  i,tt.  55. 
Inheritance,  that  it  shall  not  escheat  without  an  Attainder  in  Fact, 
which  cannot  be  here  any  more  than  Execution  by  Death,  becatise 
the  Party  has  killed  himself  before,  so  that  he  cannot  be  brought 
to  Arraignknent  by  reason  of  his  own  Act,   and   therefore  no 
Judgment  can  be  given  against  him.     So  that  there  is  no  other 
Means  to  make  him  forfeit  that  which  he  ought  to  forfeit,  viz. 
his  Goods  and  .Chatties,  but  by  Inquiry  and  finding  of  it  by  the 
Oath  of  l£  Men  before  the  Coroner,  or  other  Person  assigned, 
ivbich  Inquiry  and  Finding  ought  in  all  Reason  to  be  equivalent, 
as   to  the  Things  that  shall  be  forfeited,  to  a  Judgment  given 
upon  Arraignment,    if  the  Party  had  killed  another  Person,  in 
which  Case  the  Judgment  is  siyen  in  bis  Life-time,  and  by  the 
like   Reason  this  Inquiry  and  rinding  shall  be  equivalent  to  a 
Judgment  given  in  his  Life  time^  inasmuch  as  his  own  Act  is  the 
Cause  why  Judgment  could  not  be  given  against  him  in  his  life- 
time*   And  so  in  other  Cases  when  Judgment  by  Law  cannot 
be  given,  the  Law  supplies  it  by  other  Means.     *  And  here-  •  See  Contra  Post 
upon  liendloe  put  the  Case,  that  if  the  Defendant  in  an  Ap-  |^^  ^^^'  P^ 
peal  wages  Battle,   and   the  Appellor  kills  him,   the  Appellee  Bya^ "Bniiit^ 
shall  forfeit  his  Goods  and  Chatties,   and  his  Lands  stiall  es-  Opinion  of  BItmh^ 
cheat,   for  Judgment  cannot   be  given  against  him  because  he  Povt  j?6«,  agrees 
is  killed,  and  therefore  the  Law  says,  that  this  killing  is  equi-    ^'^^'"^* 
valent  to  a  Judgment  and  Execution.     '  And  upon  this  Wahh  'sEd,s./iNfi, 
Md  Cams  also  cited  the  Case  in  S  Ed.  3.  IHnere  North,  where  ^^^^^^^^^ 
it  appears  that  one  who  had  taken  Sanctuary  in  a  Church  was  out  l.  p.  ibid.  9%% 
in  the  Night,  and  the  Town  piu'sued  him,  and  the  Felon  defended  sit.  5  Co.  109.  Ik 
bimsdf  with  Clubs  and  Stones,  and  wonld  not  render  himself  to  ^  'p*  of  t^'< 
the  Kings  Peace,  and  one  struck  off  his  Head,  and  the  Goods  ^&i9i/b.  t  H.  U* 
the  Person  killed  were  forfeited,  for  he  could  not  be  arrnigned^/c.  3iS. 
because  be  was  killed  by  his  own  Fault,  for  ^hich  Reason,  upon  ^^T!^*  ^;  «' 
the  Truth  of  the  Matter  found  his  Goods  were  forfeited,  atnd  Abr.^rsl  But  ^' 
the  King  had  Year,  Day,  and  Wast.    Wherefore  when  the  Purty,  Sumf.  Prcrog. 
against  whom  Judgment  ougiit  to  be  giren^  is  the  Cause  why  ^'  **  ^llrbliher 
Judgment  camiot  be  giten  against  htm,  an  Inquiry  of  10  Men  tbeLswbenot 
shall  be  equivalent  to  it.    So  here  this  Inquiry  before  the  Coroner  sltenMi  in  this 
swper  vuam  £orpori$,   and  the  Inquiry  of  the  Certauity  of  the  ffS^j^  g**^"** 
L^ase  befoPt  the  Commissioners,  is  equivalent,  as  to  the  For-  ^  '  ^* 

feitwe  of  the  Goods,  to  a  Judgment  given  against  him  m  his  Life- 
time, and  to  an  Inquiry  then  bed;  And  if  the  Forfeiture  here  has 
ReUtioa  to  the  Act  which  was  the  Cause  of  the  Death,  viz.  to 
the  throwing  hiaaself  into  Ae  Wat^r,  theti  aH  the  Goods  and 
phattlcSy  as  well  real  as  personal,  which  belonged  to  Sir  James 
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Hales  ^i  that  Time,  are  forfeited.  ^  As  if  my  Horse  (as  Com 
said)  strikes  a  Maii,  and  afteiward:)  I  sell  my  Horse^  and  after  tbit 
the  Man  dies,  the  Hoi-se  shall  be  fuifeited.  '^So,  he  said,  if  a 
Villain  voluntarily  gives  himself  a  Wound,  and  afterwards  the  Lord 
of  the  Villain  seizes  his  (ioods,  and  after  that  the  Villain  dies, 
and  the  Coroner  finds  the  Matter  as  it  is,  the  King  shall  have  the 
Goods  out  of  the  Possession  of  the  Lord,  because  the  Forfei* 
ture  has  Helation  to  the  Wound  given.  And  as  it  is  of  personal 
Things  which  were  the  Party's  own,  so,  he  said,  it  shuil  be  here 
with  regard  to  this  Lease ;  for  as  an  actual  Gift  ^  of  this  Lease 
made  by  Sir  James  liaUs  to  another  in  his  Life-time  should  have 
taken  away  the  Right  of  the  Wife  now  PhiintiiF,  so  a  Forfei- 
ture made  by  Sir  James  in  his  Life- time  should  have  taken  it 
away,  as  if  he  had  been  outlawed  or  attainted  in  his  Life-time^  for- 
tius is  a  Gift  in  Law  of  the  Term.  And  as  an  Outlawry  or  Attain- 
der in  his  Life- time  shoi^ld  have  taken  away  the  Right  of  the 
Wife  to  the  Term,  so  the  Title  to  the  Term  which  is  given  to  the 
King  by  the  Act  done  by  Sir  James  in  his  life-time,  and  by  the 
*  Inquiry  afterwards,  which  has  Relation  to  the  Act,  shall  take 
away  the  Right  of  the  Wife,  and  she  shall  not  be  remitted  in  the 
mean  Time  to  destroy  that  Title.  For  if  Title  is  once  given  to 
the  King,  nullum  tempus  occurrit  liesi,  so^  that  if  the  King  has 
once  a  Title,  it  remains  for  ever.  *  And  upon  this  IValsh  put  the 
Case  in  50  Ass.  where  Husband  and  Wife  had  a  joint  Estate  for 
thirty  Years  in  certain  Land,  and  tlie  Husband  died,  and  the  Wife 
held  herself  in,  and  it  was  found  by  Office  that  the  Husband 
had  received  certain  Money  of  Sir  Hugh  Spencer^  who  was  at* 
tainted,  whereby  the  Money  belonged  to  the  King,  'and  the  said 
Lease  was  foimd  tU  supra,  out  of  which  Ofiice  a  Scire  Fadag  issued 
against  the  said  Wife ;  and  it  was  adjudged  that  the  King  should 
have  the  Term  in  £xecution,  for  if  this  had  been  found  in  the 
Husband's  Life-time,  the  King  should  have  had  Execution  of  the 
Term  in  the  Life  of  the  Husband,  and  now  this  Title  found  by 
Ofiice  shall  have  Relation  to  the  Life  of  the  Husband,  and  as  he 
should  have  had  tlie  Term  in  Execution  in  the  Husband*8  Life, 
so  shall  he  have  it  now,  quia  nullum  tempus  occunit  Regi.  So  is 
it  in  the  Case  here.  For  which  Reasons  it  seemed  to  them  that 
the  Forfeiture  has  Relation  to  the  Act  done  in  the  Life  of  the 
Husband,  viz,  the  throwing  himself  into  the  Water,  and  that  this 
shall  take  away  the  Term  from  the  Wife  now  Plaintiff,  and  con- 
sequently tliat  she  shall  be  barred. 

And  afterwards  this  same  Term  the  Justices  argued,  viz.  JVestOM, 
jlvthonif  Brown,  and  the  Lord  Dyer.  But  I  only  heard  the  Lord 
Dj/er,  and  therefore  what  I  say  concerning  the  other  two,  I  deliver 
only  upon  credible  Report.  And  all  tlie  Justices  argued  that  the 
Forfeiture  of  the  Goods  and  Chattels  real  and  personal  shall  have 
Relation  to  die  Act  done  by  Sir  James  Hales  in  his  Life-time, 
which  was  the  Cause  of  his  Death,  viz,  ^  tlie  throwing  himself 
into  the  Water.  And  upon  this  the  Lord  Dt/er  said,  that  five 
Things  are  to  be  considered  in  this  Case.  .  First,  the  Quality  of 
the  Offence  of  Sir  James  Hales ;  secondly,  to  whom  the  Offence 
is  committed ;  thirdly,  what  shall  he  forfeit ;  fourtlily,  from  what 
Time  the  Forfeiture  shall  commence;  and  fiftlily,  if  the  Term 

here 
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here  sljall  be  taken  from  the  Wife.     And  as  to  die  Quality  of  the        t  Point. 

Offence  which  Sir  James  has  here  committed,  he  said,  it  is-  in  a  ?K'*off*''^^o? 

Degree  of  Murder,  and  not  of  Homicide  or  Manslaughter,  for /eio </e  je. 

Homicide  is  the  killing  a  Man  feloniously  without  Malice  pre* 

pense,  ^but  Murder  is  the  kilUng  a  Man  witir  Malice  prepense,  es.  P.C  I8b. 

i\nd  here  the  killing  of  himself  was  prepensed  and  resolved  in  his 

Mind  before  the  Act  was  done.     And  also  it  agrees  in  another 

Point  with  the  ancient  Definition  of  Murder,  viz,  ^  that  murdt-um  •>  Bract.  134  b. 

est  occulta  hominum  occisioy  nuUo  prasentCf  nullo  scieute ;  so  that  ^""p^'Jf^P*  ^* 

always  he  who  determines  to  kill  himself,  determines  by  the  Insti-  ^j  ^J    .2  c. 

gation  of  the  Devil  to  do  it  secretly,  nullo  prtesente,  nullo  sciente, 

lest  he  should  else  be  prevented  from  doing  it.     Wherefore  the 

Quality  of  the  Offence  is  Murder. 

As  to  the  second  Point,  it  is  an  Offence  against  Nature,  against        .^  ^^''Jj 
God,  and  agaiust  the  King.     Against  Nature,  because  it  is  con-  tl^Offcnce  b* 
trary  to  the  Hules  of  Self-preservation,  which  is  the  Principle  of  c»iiimitte<L 
Nature,  for  every  Thing  living  does  by  Instinct  of  Nature  defend 
itself  from  Destruction,  and  then  to  destroy  one's  self  is  contrary 
to  Nature,  and  a  Thing  most  horrible.     Against  God,  in  that  it 
is  a  Breach  of  his  Commandment,  thou  shalt  not  kill ;  and  to  kill 
himself,  by  which  Act  he  kills  in  Presumption  his  own  Soul,  is  a 
greater  Offence  than  to  kill  another.     Against  the  King  in  that 
hereby  he  has  lost  a  Subject,  and  (as  Brown  termed  it)  he  being 
the   Head  has   lost  one   of   his    mystical    Members.      Also   he 
has  offended  the  King,  in  giving  such  an  Example  to  his  Subjects, 
and   it  belongs  to  the   King,   who  has  the  Government  of  the 
People,  to  take  Care  that  no  evil  Example  be  given  them,  and 
ati  evil  Example  is  an  Offence  against  him. 

As  to  the  third>Point,  what  he  shall  forfeit.     It  was  agreed  by         5  Point. 
alKthe  Justices,  tliat  he  shall  forfeit  all  his  *  Goods,  Debts,  and  ^HforfWt^* 
Cliattles,  real  and  personal,  by  reason  of  the  Offence  aforesaid.  « Q^ict.  i5e  a. 
For  Brown  said,  the  Reason  why  the  King  shall  have  the  Goods  Britt.  eap.  7. 
and  Chatties  of  a  felo  de  se,  and  tliat  he  cannot  make  ^  his  Exe-  ^o;  15  b.  a  Ed.  »• 
cutors  of  them,  it  is  not  because  he  is  out  of  8  holy  Church,  so  5  Ed.^i^^Fitif  ^^ 
that  for  that  Reason  the  Bishop  will  not  meddle  *with  them,  and  ibid.  aoi.  56f. 
therefore  the  King  shall  have  them  as  Goods  with  which  no  other  T.  ««  Ed.  s.  Fit*, 
will  meddle,  ^  but  the  King  shall  have  them  as  forfeited  to  him  {^*^;  *\^;  ^  ® 
for  the  said  Offence,  viz.  for  the    Loss  of  his  Subject,  and  for  Tlit/effey.  S.  P.  C 
the  Breach  of  his  Peace,  and  for  tlie  evil  Example  given  to  his  ^9d.  i88i. 
People,  and  not  in  respect  that  holy  Church  will  not  meddle  with  i  jj  H  p^O. 
them,  for  he  is  adjudged  none  of  the  Members  of  holy  Church.  413.'  1  Hawk! 
^nd  if  this  should  be  the  Reason,  then,  (he  said)  put  the  Case  ^  that  P«  C  68.  $  7. 
a  Man  voluntarily  gives  himself  a  mortal  Wound,  and  afterwards  pJ^JJl^^V*""^^ 
be  repents,  and  is  reconciled  to  holy  Churchy  and  has  the  Rights  Bac.  Law  Tracts, 
of  holy  Church,  and  after  that  dies,  now  the  said  Reason  that  he  no*  159. 
is  out  of  holy  Church  will  not  hold  Place,  but  yet  notwithstanding  J  pJU^  ^^ig^*^' 
holy  Church  supposes  him  capable  of  making  his  Executors,  will  Cowcl's  loat.  if  4. 
any  one  say  that  the  King  ^hall  not  have  all  his  Goods  i  Certainly  i  4.  t65.  §  16. 

-^  -^  ^  J    S  B«c.  Abr.  482. 

'  Oodolph.  Orph.  Leg.  37.  $  7.  502.  %  3. 

V  As  were  tbc  Opinions  in  P.  19  U.  6*  63  a.   Per  Pastm,  P.  8  Ed.  4.  4  a.  Pct*  Nedham,    P. 
«7  H  6.  9  b.  Per  Mouniu^ue. 

^  Herewitfa  agrees  the  Opinion  ot  LittUton,  P.  8  Ed.  4   4  a. 
« Ibid. 

he 


261  a  Mich.  Term.  4  &  5  Elizabeth,  in  C.  B. 

Ji€  shall,  and  the  Bishop  shall  not  ha:ve  them,  nor  can  the  Piartj 
make  his  Executors,  or  have  Admitiisinitors,  for  he  cannot  hate 
Execuiors  or  Administrators  where  he  has  nothing  to  leave,  aodi 
all  the  Goods  that  he  had  are  tlie  King's,  and  forfiSted  to  himfbr 

*  Bract  150  ••      the  Cause  aforesaid.     But  all  the  Justices  agreed  ^  thai  he  shall 

.s.  Fitz.Corone/  Blood  be  corrupted,  for  the  Escheat  of  the  Land,  the  Loss  of 
S4>?.  T.trsEd.3.  the  Wife's  Dower,  and  the  Corruption  of  the  Blood  cannot  be 
8.*  P.  a'tg^et^*  without  an  Attainder  in  Deed.  And  therefore  fVetton  said,  that  in 
H.  P.O.  50.*  sin  Appeal  if  the  Appellee  wages  Battle,  and  the  Appellor  kilb 
iH.H.P.C.413.  him,  the  Appellee  shall  forfeit  all  his  Goods  and  Chatties,  hot 
P^^8.I*^^^3  ^^^  *  Lands  shall  not  escheat,  for  the  Inheritance  is  ao  greatlj 
$8.  5  lost.  55.  favoured  that  it  shall  not  be  forfeited  without  an  expresa  Attaia- 
1  Finch 251, ^2,  der  by  Judgment;  but  if  the  Appellor  overcomes  the  Appellee, 
Brc'liiw  Tracts  ^''®"  hsinA  shall  be  forfeited,  for  when  he  is  overcome  and  not 
iio.'i39*  Cowel't  killed,  *  Judgment  shall  afterwards  be  given  agaiast  him  that  he 
iMt.  124.  i  4*       shall  be  hanged,  and  therefore  in  that  Case  his  Land  shall  escheat, 

>%^£d'  sl'^Fitaf'  ^^^  '^^  '"  ^  ^^^  Case,  because  no  Judgment  is  given ;  but 
liorone,  S6f,  Brown  denied  this  Opinion,  for  he  said,  f  when  the  Appellee  ii 
And  see  the  killed,  this  is  the  Trial  and  End  of  the  Matter  in  this  Poialf  aod 
^rc^ciud*'  ^'  forasmuch  as  the  Matter  is  ended  by  a  Trial  consonant  to  Law, 
»  Vin.  Abr.  tit.  ^9  is  suflkient  to  convict  him  of  the  Fact  iaiputed  to  bini,  aad 
Blood  cornipteil  to  attaint  him,  in  which  Case  his  Land  ehall  escheat.  *Far  ia 
B^^  ^e  ^  8  JErf.  3.  a  Woman  brought  a  Writ  of  Dower,  and  the  Tenant 
cited.  BA>d  ibat  ^^  Husband  went  info  Scotland^  and  there  ndto^  la 

•  8  Ed.  5.  Bro.  the  King's  Enemies,  and  came  into  this  Realm  with  the  King's 
£!^at^2l'  ^^'  -l^"**^^'  "^  afterwards  died  in  Scotland^  and  it  seems  a  good 
Bat  Fits.  Jodjr*     ^^^  ^^  ^  Averment,  for  other  Law  could  not  be  had  agamat  hiai. 

ment,  225,  b  that  ^  For  if  a  Man  is  slain  in  the  Field  in  War  agaiast  the  King,  this 
•kawattlmin  in       '  *-•*•»  ....  r««  .       ^    ..         •       . 


S^FIeld  "  d  **  *"  Attainder  in  Law  without  any  Thing  further,  by  the 

•nch  Jnd^nt  I^^  ^^  ^^  Land,  for  he  himself  is  the  Cause  why  the  Ccauae  of 

was  given,  and  Law  could  not  proceed  against  him.     But  Dyer  denied  the  Law 

Lit^  SM  b**  ^**'  ^^  ^  ^^^^  Brawn  in  the  Case  of  an  Appeal,  for  he  said  there  are 

2  Hawk.  P*.  C.  bu^  ^liree  ^  Writs  of  Escheat  concerning  Attainders  for  Feloay, 

447.  i  25.  one  is,  pro  qua  suspenstis  est,  another,  pro  qua  iAjnnmi  reganai, 

A?te2dcKc!f'*"  ^^  »  P^^  ?"^  a//flgfl/*«  €9iy  and  this  Case  is  none  of  tbeia. 

Po"  BendUe.  '  -^^  ^^  ^^^e  be  no  Writ  in  the  Register  in  such  Case,  it  ia  a  good 

•  P.  8  £d.  3. 20.  Cause  to  say  tliat  tlie  Land  shall  not  escheat  therein.     But  in  oar 

E{*  ^-    ^1^*  principal  Case  they  agreed  vi  supnif  that  his  Goods,  Debts,  aad 

N!^B«Bdl.  57.  Chatties,  real  and  personal,  shau  be  forfeited  for  kiUing  bunaelf, 

k  Bat  NoU^  the  hut  that  the  Land  shall  notescheat,  nor  his  Wife  forfeit  her  I>owcr, 

Rule  off  the  Book  nor  the  Blood  be  corrupted  between  him  and  hk  Heinu 

iM  against  tbii, 

and  so  it  it  cited  fai  1  H.  H.  1*.  C.  345,  that  the  Jndges  wonid  not  allow  an  ATerment 
that  Che  Party  died  in  ReheUion,  or  adhering,  Ac  witfaoet  a  Record  of  hb  Conrletioo, 
for  he  might  be  there  against  his  Will. 

«  Pott  263  (a).    AVid  1  H.  H.  P.C.  342.  agrees  that  the  Law  wai  so  ancieatV,  Wat  if 
at  this  Day,  see  the  Books  cited  Post  263  (b). 

*  Regist.  164  b.  Co.  Utt.  13  a. 

*  2  I^on.  3. 

4  Point.  As  to  the  fourth  Point,  viz.  to  what  Time  the  Forfeiture  dn& 

SJ  FoJfdti'Iir      ^^"^^  Relation ;  they  said  that  the  Forfeiture  here  aliall  Iwfe  Rd»- 

•liall  have  Relation.  tioB 
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tion  to  the  Time  of  thie  original  Offence  committed  which  was  the 
Cause  of  the  Death,  and  that  was  the  ^throwing  himself  into  the  f  i  Finch  fSt. 
Water,  which  was  done  in  liis  life-time,  and  this  Act  was  Felony.  *  Vioeh  si^ 
And  the  Indictment  says,  and  may  say,  that  he  feloniously  direw 
himself  into  the  Water  ;  for  that  which  caused  the  Death  may  be 
^aid  to  be  feloniously  done.     And  therefore  if  one  strikes  another, 
s6  that  afterv\'nvds  he  dies  of  it,  the  Indictment  ought  to  say  that 
he  struck  liiin  feloniously.     So  that  the  Felony  is  attributed  to  tlie 
Act,  which  Act  is  always  done  by  a  living  Man,  and  in  his  Life- 
time,  as  Brown  said ;  for,  he  said,  Sir  James  Hales  was  dead, 
and  how  came  he  to  his  Death  I  h  may  be  answered  by  drowning ; 
and  who  drowned  him  ?  Sir  James  Hales ;  and  when  did  he  drown 
him?  In  his  Life*time.     SothatSirJ^rmes //a/cf  being  alive  caused 
Sh  James  Hales  to  die;  and  the  Act  of  the  living  Man  was  the 
Death  of  the  dead  Man.     And  then  for  this  Offence  it  is  reasoi>- 
able  to  punish  the  living  Man  who  committed  the  Ofleiice,  and 
not  the  dead  Man.     But  how  can  he  be  said  to  be  punished  alive 
iKrhen  the  Punishment  comes  after  hi^  Death  i  Sir,  this  can  be  done 
no  other  Way  but  by  devesting  out  of  him,  from  tlie  lime  of  the 
Act  done  in  his  life  which  was  the  Cause  of  hi<i  Death,  the  Title 
and  Vroperty  of  those  Things  which  he  had  in  his  Lite-time.     As 
if  a  Mau  gives  himself  a  mortal  Wound,  the   Property  of  his 
Goods,  Debts,  and  Chatties  continues  in  him  still,  but  that  is 
Only  conditioimlly,  for  if  he  dies  within  the  Year,  the  whole  is 
vcs^  m  the  King  by  the  very  Act  done  in  his  Life-time ;  so  that 
the  Act  restrains  him  from  meddling  with  diem  afterwards,  which 
is  as  great  a  Punishment  to  him  for  the  Offence  whilst  he  is  alive, 
Us  it  reasonably  can  be  before  tlie  Death  is  consummate.     Where- 
fore in  that  the  Law  ordains  that  after  his  Death  the  Goods  and 
Chatties,  which  were  his  own  at  the  Time  of  the  Act  done  which 
caused  the  Death,  shall  not  be  his  own,  but  shall  belong  to  the 
King,  therein  it  punishes  him  whilst  he  lives,  by  depriving  him  of 
the  Power  of  disposing  of  the  Property  of  his  Goods  as  long  as 
lie  lives  after  the  Act  done,  if  the  Death  ensuies  within  a  Year 
'  after.    So  that   by  this  Relation  of  the  Forfeiture  which  has  a 
KetrospeCt  to  the  Act  done,  the  Law  inflicts  a  Punishment  upon 
the  living  Man  for  the  Act  done  in  his  Life-time,  which  was  the 
Cause  of  his  Death  afterwards.    And  this  is  more  reasonable  than 
it  is  for  the  Forfeiture  to  have  relation  only  to  the  Time  of  his 
Death,  for  to  give  the  Property  of  the  Gt>ods  to  the  King,  and  to 
take  them  front  those  who  ought  to  have  them  at  his  Deadi,  is  no 
Punishment  to  the  Party,  for  he  is  dead  before.     But  it  is  most 
reasonable  to  refer  tlie  Forfeiture  to  bis  Life-time,  that  is,  to  such 
Time  of  his  Life  wherein  the  Act,  which  caused  the  De»th,  was 
done,  .and  to  acyudge  him  a  Felon  from  thenceforjLlj,  especially 
when  it  is  considered  that  by  the  Act  he  has  prevented  and  escaped 
the  actual  Judgment  which  tlie  Law  would  have  given  against  him. 
For  by  the  Act,  viz.  by  the  throwing  himself  into  the  Water,  be 
has  done  two.  Things,  first,  he  has  killed  one  of  the  King's  Sub« 
jects';  secondly,  he  has  thereby  avoided  the  Arraignment  and  die 
Judgment  of  (he  Law  which  should  have  given  been  against  him, 
mnd  so  he  has  fled  from  the  Law,  and  has  escaped  its  Judgment. 

And 
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f :%  Ed.  3.  Fitz.      s  ^.\nd  if  a  Man  commits  Felony,  and  aftenvards  fliea  for  it,  bf  tbe 

ST'ij" H.Tia!*b!  ^^*  ^^  "-^'"S  *'®  **^""  '^''*^'*  *^**  Goods,  because  by  thai  Act  be 
Fiu.  Forfeitorr,  does  ail  he  can  to  escape  the  Sentence  of  tbe  Law,  as  fVeitoM 
3«.'.  M.  4  H.7.  said.  ^  So,  he  said,  if  a  Man  arraigned  for  Felony  had  challenged 
Ih*cf*io*'Bro^**  peremptorily  above  the  Number  of  35,  by  the  cominoa  Law  be 
Corone/i99.  *  should  forfeit  liis  Goods  and  Cliatlles,  because  thereby  he  refused 
Forfcitnrrdc  the  Trial  of  iht  Law.  '  So,  lie  said,  if  be  that  is  found  guilty 
r^s'c^*^'  of  Felony  takes  his  Clergy,  ho  shall  forfeit  liis  Goods,  for  when 
^  StaDiV.  Prero?.  ^^  betakes  himself  to  his  Clergy,  therein  he  refuses  the  Judg- 
4H,n.  AlMU'j'i?.  ment  of  the  Law.  ^^  So,  he  said,  if  one  arraigned  for  Felony 
**^*^'[*2C3]  fttands  mule  of  Malice,  and  will  not  answer,  he  shall  •forfeit 
968.  Bac.  Law      Us  Goods,  and  the   Kenson  is,  because  he  refuses  to   be  tried 

Tmrts,  ira.  by  the    Law.     Then   if  in  these   Cases,  he  said,  those  that  fly 

t  Vide  M.  -^  Ed.    f^^  ^Ij^j  La^^.^  ^^  ^^^^  y^y  ^j^^j^  j^^^^  ^^f^g^  j^  j^  ^^^j  |,y  ^y^  La^^ 

Fiu.  Coroiie,  91.  shall  forfeit  their  Goods  and  Chatties,  for  tlie  same  Reason  in  our 
hro.  Forfeiture  Case  he  shall  forfeit  his  Goods  and  Chatties,  for  here  he  hat  com- 
de  tcm-s,  5.  T.  mitted  a  Felony  in  killing  himself,  whereby  he  has  exempted  him- 
Kro.  Corone,i66!  ^1^  ^rom  the  Trial  of  tbe  Law,  for  by  his  Death  he  has  prevented 
Forfi'iture,  65*  his  being  arraigned  and  tried  by  Law,  and  so  he  has  fled  from  tbe 
5Ed.6.  Bro.  Law,  and  by  Cunning  has  escaped  the  Sentence  and  Judgment  of 
185.  b.  .See  Co*.  '  ^^^  I^w',  which  is  more  odious  in  the  Eye  of  the  Law  than  if  he 
Lift.  391.  a.  had  fled  indeed,  or  had  challenged  above  the  Number  of  35,  or  had 
*  ^*  ^H**  k  betaken  himself  to  his  Clergy  before  Judgment,  or  bad  kept  bim- 
P.  C.  ^b%^§  110.  ^If  mute  and  silent.  And  therefore  if  they  shall  forfeit  their 
^T.  14  Ed.  4.        Goods  by  such  Evasions  or   Refusals  of  the  Law,  by  the 


7.  a.  Bro.  For-  Reason,  and  a  fortiorc  he  shall  forfeit  his  Goods  and  Chatties  here 

6-/.  Dr.  A:  Stud.'  ^^  ^^'^  his  Evasion  and  Refusal  of  the  Law.     But  from  what  Time 

lib.e.  cap.  1.  shall  they  forfeit  their  Goods  r  Sir,  from  the  Time  when  the  Act 

^.  X48.  Stamf.  qJ  jj„^jj  Evasinn  in  the  said  Cases  appears  of  Record^  viz.  *  firom 

3  liiit%<r!  *Bar.  ^^  Time  of  the  Flight  found,  as  Brotrii  said,  and  not  before,  and 


Forfeinirc  de  throwing  himself  into  the  Water  w  as  the  Act  that  made  the  Felony, 
tm^,  119.  R#^-  and  bv  which  he  fxtmpted  himself  from  and  evaded  the  actual 
c!T?v.^i'  'J^'^^l  and  Sentence  of  the  Uw,  and  from  that  Time  the  Goods 

and  Chatties  shall  he  forfeited,  and  to  that  Time,  being  in  his  lifei 
the  Forfeiture  shuU  have  relation.  And  although  the  Act,  by  which 
he  has  avoided  the  Trial  and  Judgment  of  the  Law,  does  not  ap- 
pear of  Record  in  his  Life  time,  as  it  does  in  the  other  Cases  above, 
the  Reason  thereof  is,  because  there  is  no  Possibility  of  its  being 
found  in  bis  Life- time,  for  until  the  Death  there  is  uo  Cause  of 
Forfeiture.  And  he  himself  is  the  Cause  why  he  cannot  be  ar- 
raigned for  the  Offence,  and  why  the  Offence  cannot  be  otherwise 
inquired  in  his  Life- time.  -  And  in  soch  Cases  where  PuuishmeiDt 
for  Offences  cannot  be  had  in  the  Life  of  him  that  deser\'es  it,  an 
*,*     ,;  ^:  Inquiry  of  the  Forfeiture,  if  it  be  found  afterwards,  shall  senML 

•AiiteS6e(c;.       and  shall  be  of  the  same  Force  as  if  done  in  his  Life-time,    ^^od 

hereupon  Brorcn  said,  if  a  Subject  joins  the  King*s  Euem^s  ia 

Battle  against  tlie  King  within  the   Realm,  and  is  killed  iti  the 

.     .  Fie]^,  by  the  aucieut  Law  of  the  Realm  he  shall  forfeit  his  Gooils, 

Chaltk!^ 
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Chatties,  ^and  Lands,  and  his  Blood  shall  be  corrupted  witfaoat  kT.7H.4.46.b. 
other  Judgment,  for  he  himself  is  the  Cause  why  he  could  not  be  f^^*^** 
Uied  b>  the  Law  in  his  Life- time.     But  whether  diis  shall  be  found-  crompt.  J.*  C. 
by  Inquisition,  or  shall  be  tried  per  pais,  is  Matter  of  Considera-  84.  «•  Dmlt.  Inst. 


tion,     ^  And,  as  Broipn  said,  it  shall  be  tried  per  pais  upon  Issue  Jf^i  J^JjJjJjniry 

iu  3  Ed.  3.  and  in  9  Ed.  5.  opinion  MeiM  ta 
And  Dyer  said,  that  there  is  such  a  Case  in  **  8  Edi  3.  in  a  Writ  of  lie  held  in  Co. 


Joined ;  and  so,  he  said,  it  is  taken 


Dower,  but  it  is  not  there  adjudged.    Aid  so  in  the  Case  before  J^"'  J?'-^^ 
put  \«here  the  Appellee  is  killed.     And <  so  here  the  6nding  of  this  h.  p,  ^.  ^7' 
after  his  Death  is  ail  that  can'  be  done,  and  shall  serve  sufficiently.  1 H.  H.  P.  C.34f. 
Wherefore  all  the  Justices  agreed,  that  the  Forfeiture  of  the  Goods  ^c\2^^^«5 
and  Chatties  real  and  personal  of  Sir  James  Hales  shall  have  rela*  « see  m«5  k.  fl 
tion  to  the  Act  done  in  his  life- time,  which  was  the  Cause  of  his  Fiu. IHal,  54. 
Death,  viz. '  the  throwing  himself  into  the  Water.  U^^i^tn^r- 

.  And  also  thej  all  agreed  in  the  Argument  of  this  Case,  '  that  if  ^^J^  be  adke^ 
oue  gives  another  a  mortal  Wound,  and  he  dies  of  this  Wound,  rent  in  Sc^aUaid 
and  lie  that  killed  him  is  attainted  by  Verdict,  the  Escheat  of  his  ^J*^^^  rJ^o? 
Land  sliali  have  relation  to  the  Time  of  the  Wound  given ;  *  but  E^gi^^he^lM 
if  mesne  between  the  Wound  given  and  the  Death  he  is  suffered  foileit  hit  Land, 
voluntarily  to  escape,  such  Permission  to  escape  shall  not  be  *"*l^|^''il^ 
Felony.     For  although  as  to  die  Forfeiture  it  has  relation  to  the  inEnglmd  when 
Time  of  the  Wound  given,  against  the  Party  himsdf,  yet  it  shall  the  Land  is. 
not  be  so  against  a  Stranger,  for  if  the  Escape  should  be  Felony,  Crompt.  J.  C. 
be  that  escaped  must  of  Necessity  be  a  Felon  at  the  Time  of  the  4  p^g  £^  3,  Hq. 
Escape.  pi.  6. 

•  I  H.  H.  P.  C.  413.    1  Finch  t5f .    f  Finch  SIC 

'  S.  P.  1  H.  H.  P.  C.  4«6.    1  Vent.  371. 

ff  See  Ante  «58  (a),  and  the  Bc^oks  there  cited. 

As  to  the  fifth  Point,  the  Justices  held,  that  if  the  Forfeiture  hat        5  Point, 
relation  to  the  felonious  Act  done  in  the  Party's  Life-time,  then  Jf  ^  '^^  *^ 
although  the  Wife  now  Plaintiff  should,  before  the  Office  found,  ^^ tbePlaintiff 
be  adjudged  in  tlie  Term  by  Right  of  Survivorship,  and  should  be  by  the  Relatioa 
remitted  to  the  Term  as  to  others,  yet  after  the  Office  found,  the  jL^^^Act 
Term  shall  be  adjudged  in  the  King  and  Queen,  because  the  Office  ^^^  {g  ni^  Hat- 
has  relation  prior  to  her  Title  of  Survivorship,  viz.  to  his  Life-  hand's  Lilb-tioit. 
time,  and  to  the  doing  of  the  Act  by  which  a  Title  in  Law  to  the 
Term  is  given  to  the  King,  which  is  equivalent  to  a  Grant  in  Deed 
made  by  the  same  Person  in  his  Life-time  to  the  King.    For  a  Title 
may  be  as  firmly  attached  in  the  King  by  the  Act  of.iLaw,  as  b^ 
the  express  Grant  of  the  Party.    ^  And  hereupon  Brown  sud,  if  k  s.  P.  Co.  Litt 
there  are  two  Joint-tenants  of  a  Lease  for  Years,  and  one  of  them  184.  b.  lad.  a. 
crants  to  J.  S.  that  if  he  pays  him  ^10  before  Michaelmas,  theu  f^^^^, 
he  shall  have  his  Term,  and  die  Joint-temint  who  so  grants,  dies  1  nndi  sr.' 
before  JlficAne/nkis,  and  afterwards  J.  S.  pays  the  Money  to  hit  t  Flack  9r. 
Executors,  yet  he  shall  not  have  the  Term^  for  there  the  Coudi* 
tion  precedes  the  Grant,  as  44  H .  8.  is,  and  until  the  Mon^  u  >  H.  i« H.t. 
paid  the  Jointure  continues^  and  it  is  only  a  bare  Communicatio«»  ^^^^  Bni^ 
aud  then  the  Survivor  shall  have  the  whole,  and  shall  avoid  tbi 
Condition  or  Communicatian ;  ^  But  if  he  bad  graited  or  leaaad  it  «  See  te  Beoka 
from  MictaeUnas  next,  following,  during  thalenn^  and  had  died" ^^^^^ 
before  the  saidFeast^  there  he  to  whom  it  was  demiMd  sbooM  hafa  {SolfcS|c^'^- 
91,  at.  t  ReL  Ah.  89.  pi.  4.  for  tiiao^  it  is  to  ctnaicBCt  at  a  liitart  Day,  jet  the  ' 
latcrat  ia  it* 

LL  had 
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had  it  against  the  Simrivor,  for  in  this  Case  the  Title  m  the  Estate 
is  granted  in  Deed  in  his  Life-time.  So  here  by  this  Act  Sir 
Jame$  fans  granted  to  ih^  King  and  Queen  a  Title  to  the  Estate, 
and  the  Office  found  has  relation  to  the  Time  of  the  Act,  and  exe- 
cutes the  Htle,  and  so  surmounts  the  Title  of  Survivorship.  And 
inasfaittch  as  a  Title  is  oiKe  given  to  the  King  and  Queen  by  thii 
I  j^ii^  f5|  fny.      Act,  -the  Survivorship  shall  never  displace  it.     'As  in  the  said  Case 

of  30  Jss*  ^here  the  Lease  which  the  Wife  had  as  Sarvivor  was 
liable  to  the  Debt  of  the  Husband,  as  the  Lord  Dyer  said.  So, 
he  said,  if  the  King*^  Villain  and  his  Wife  take  jointly  a  Lease  for 
40  Years,  and  the  Villain  dies,  and  the  Wife  has  the  Lease  as  Sa^ 
[  *264  ]      vivor,  the  Kin^,  upon  Offide  finding  this  Matter,  shall  have  '^the 

Lease,  and  shall  oust  the  Wife ;  for,  he  said,  if  the  King  had  en- 
tered in  the  Life  of  the  Villain,  this  had  taken  away  the  Interest  of 
the  Wife,  and  his  delaying  to  enter  shall  not  destroy  his  Title  once 
vested,   quia  nulluni  tempus  occurrit  Regi.      Wherefore  all  the 
Justices  agreed  that  the  Interest  of  the  W^ife,  now  Plaintiff,  is  taken 
arway  b^  the  Relation  of  the  Forfeiture.     And  Weston  said,  tfast 
dthough  the  Forfeiture  should  only  have  relation  to  the  Death,  st 
*  P.  8  Ed.  4.        which  'lime  the  Title  of  the  Wife  accrued,  yet  in  this  ^  ConcoorK 
4,  a:  Per  Choke,     of  Titles  the  King's  Title  by  Prerogative  shall  be  preferred.    '  As 
in^Marl' Dal!^'  ^^  ®"®  ^  *  Villain  by  Birth,  and  l^nd  descends   to  him,  and  hii 
pi.  6*  Co.  Lift,     Lord  enters,  and  afterwai-ds  he  is  fdund  an  Ideot,  and  the  Descent 
d0.b.  4 Co. 55. a.  is  also  found,  the  King  shall  have  die  Land;  for  the  Title  of  the 
3  Uon.^?'         ^"^  ^^  *®  ^^^  ^^  *®  Villain  commenced  by  the  Birth  of  the 
W.  Joneft,'2i.       Villain,  and  at  that  Time,  by  relation  of  the  Office,  the  Kinf^i 
Palm.  S5s.  Title  to  bis  Body  Commenced  in  respect  of  Ideocy,  in  which  Case 

fveot  ^U»^  ^'"8  shall  have  the  Land,  notwithstanding  his'Latches  to  snflfler 

^Bac'Abr.'i98«  ^  Lord  of  tlie  Villain  to  enter  first,  for  Latches  of  Entry  shall 
■9  Co.  1$9.  b*'  never  hurt  the  King.  ^  So,  he  said,  if  a  Woman  takes  Huaband, 
•CoflitLSO  b.  ***^  ''•^  lissue,  and  Land  descends  to  the  Wife,  and  the  Husband 
t  Itol.  R.  32^  enters,  so  that  he  is  intitled  to  be  Tenant  by  the  Curtesy,  and  after- 
i.Vem.  10.  wards  the  Wife  is  found  an  Ideot,  and  her  Estate  in  the  Landii 

S4?*^r'5*i'Bac  *'^  '^""^^  ^^^  ^'"^  *'***  ^^^^'^  ^^^^  tanAy  and  if  the  Wif<^  dies  the 
Abr.665.*  4Bac!  Husbahd  shall  never  have  the  Land  by  Curtesy;  for  by  the  first 
Abr.  198.  Vin.  Possession  of  the  Wife  the  Husband  was  intitled  to  be  Tenant  by 
Abr.^  Ut  Curtwy  ^^  Curtesy,  and  wh6n  the  Office  is  fdund,  the  Titfe  of  the  Kng 
Qum  of  this  ^'<^\  have  relation  to  the  first  Possession  of  the  Wife  also.  So  that 
C«M,  for  the  both  the  Titles  c6mmence  at  one  same  lime,  t>ut  the  King's  shaH 
theC*u»Tod^of  ''*^^  ^^  Pre-eminence ;  and  forasmuch  as  the  Title  of  the  Kmg  in 
the  Inheritance  this  Case  is  to  the  Freehold  of  the  I^and,  in  that  he  shall  have  the 
cannot  continue  Custody  of  it  during  the  Life  of  the  Wife,  this  shall  utterly  take 
ih"^if^th'^  away  the  Title  of  the  Husband,  which  was  vested  in  him  before 
Ideot,  and  there,  ^^e  Office  found,  and  therefore  after  the  Death  of  the  Wife  he  shall 
fore  there  does  not  be  Tehaiit  by  th^  Curtesy,  but  the  Issue  ^all  hate  the  Land 
"«*  ^H^o*?      ^*^  ^^  *^  Kmg's  Hands,  if  it  be  not  held  of  the  King,  and  if  it 

Keason  why  the  Hntband  should  dot'  be  Tenant  by  the  Curtesy,  seeing;  that  bis  Title,  thevgfc 
initiate  by  the  Seizhi  of  tHe  Wife,  itf  not'-eonsnmniate  nor  begins  to  any  Effect  oatil  Iwr  Death,  at 
vl^ch  Tiino  the  Kii^s  Title  is  at  an  End.  So  that  upon  the  Matter  the  Hnsbaad  has  no  ^o^t 
Titie  at  tlie  Time  when  the  King's  Title  commences,  and  therefore  it  cannot  be  stiicttr  snd.tlui^ 
there  is  a  Coucoarse  of  Titie.H  in  thife  t^r,  axkd  the  Husba&d'ft  Title  stands  iii  no  more  Opposftfo^ 
tofthe  King>  Prefo^five  than  Ihe  Title  of  the  Issue  do<*!i,  MitlMr  of  wUeh  losk  Ht  Um  Laiftf  ii 
l^g  ail  the  King  can  have  any  Interest  in  it. 

i  ^ 


ilal^s  p.  i*e^t;  in  e.  B.  ^ 

*    .  •  ■  •  •  ^ 

bie,  die  Kin^  shaTf  hdve  it  by  tHe  Wa'rdsl^Jp  of  hitii  daring  Iiis  Koth 

S;e.  So  tliat  in  Things  of  an  Instaiit  the  King  $liaTI  be  preYerred. 
ut  he  and  th6  ftsi  of  the  Jastiices  agreed,  that  fhe  Forfeiture  shall 
have  relatioki  to  the  Life-time  of  the  said  Sir  Jdmes  Hales^  and  so 
this  last  Point  is  out  of  Doubt.  Wherefore  upon  the  Matter  io 
JjBLw  ail  tlie  Justices  agreed  that  the  Title  of  the  Wife  to  the  Lease 
is  taken  away. 

But  tiote,  Iir6Kfiy  at  the  End  of  his  Argument^  said,  that  the  Excq>tioni  to 
Bar  \vas  insuflicient  for  three  Causes.  ,  First,  for  that  it-is  pot  found  ^^  ^^* 
that  the  Archbiiihop  is  alive*  For  the  Lease  for  12  Years  is  not 
pleaded  to  be  confirmed',  aiid  thei'efore  \i  is  not  good  longer  tnan  • 
for  his  Life,  for  uhich  Reason  his  Life  ou^t  to  be  averred. 
Secondly,  for  that  althoiigh  the  Office  finds  both  the  Leases,  yet 
it  does  not  find  precisely  that  the  said  Sir  Jan^s  was  possessed  of 
them  at  the  Tinie  of  arowning  himself,  for  whicli  Reason  the 
Oflice  is  not  sufficient  therein  to  ctititle  the  King  and  Queen. 
^Iiirdly,  that  the  Day  of  the  Trespass  is  assigned  die  ^Ist  Day  of 
Hfycemberj  in  the  second  Year  of  .the  Reign  of  the  present  Queen, 
which  Da  J  is  in  anno  Domini  1559/ and  the  new  I^se  made  (o 
the  Plaintiff  and  her  HusbJind  did  not  commence  until  MicKaetmi^, 
1 56b,  whi^I)  is  the  Michaelmas  after'  the  Trespass  assigned,  so  that 
the  Plaintiff  has  assigned  the  TVespass  befdre  the  Commencement 
of  the  'new  Lease,  and  yet  the  Defendant  has  not  given  her  any 
Colour,  for  the  new  Lease  which  was  not  then  commenced  is  no 
Cdlour  tb  her,  and  therefore  they  ha'd  no  Cause  to  ar^ue  the  Matter 
in'  Lav^  which  thcfy  hadafgtied.  For  which  three  Causes  the  Plain- 
tiff ought  tb  recover  for  the  Insufficiency  of  the  Bar.  , 

To  which  it  was  answered  by  tb^'  Lord  Dyer,  that  for  any  Thing 
shewn  in  the  Record  ittnfight  be  that  the  Bishop  was  alive.    And  if   .     ,  ^ 

be  was  not,  a  I^ease  made  by  him  Who  h'ais  the  ^  Fee-siinple  is  npt  p  Co.  Litt«^4A.  h. 
deterkined  by  his  Death,  as  a'  Lease  of  Tenah't  •»  for  Life  is,  but  Jt  J'^at^.Coinpl. 
ifi  only'vbidable,  and  until  it  be  avoided  it  i^  good,  for  which  Rea-  JiB^.^5.%9f* 
son'itBhdU  be  intended  to  continue  until  the  Avoidance  be  shewn.  4SeeABteSO(4) 
As  to  the  second  Point,  it  is  pleaded  in  Fact  that  Sir  James  was  ^  ^^^ 
possessed  of  both  the  Estates  at  the  Time  of  drowning  himself.  " 

And  if  the  Plea  and  the  Office,  which  finds  both  the  Leases,  be 
put  together,  it  will  appear  manifestly  to  the  Court  that  he  was 
possessed  of  them  at  the  Time  of  drowning  himself.    As  to  the 
third'  Point,  he  said  that  if  the  Plaintiff's  Lease  was  not  com- 
menced at  the  Time  of  the  Trespass  supposed,  from  thence  it 
foUowi  that  she  had  no  Tide,  and  was  not  able  to  punish  this  or 
any  other  "l^fespass.    And  though  Colour  is  not  PJ^  by  the  De- 
fendant, y^t  if  it  appears  to  the  Court '  that  the  Plaintiff  has  no  r  See  like  MR^ 
Title,  it  would  be  hard  that  she  should  have  Judjg;ment.    And  at  Jf!^' ^"l^  ^  ^^{* 
hftt,  notwithstanding  the  said  three  Exceptions,  Judgment  was  ()•("")•»**<*(")• 
given  the  same  Term,  as  follows. 

At  Whith  Day  here  came  as  well  the  aforesaid  Morgafet  aa  the  The  rest  of  the 
■folresaiil  Cyriack,  Iby  Ih^ir  Attbmies  aforesaid.    And  thereupon  the  Hecord. 
Premisae?  being  seen^  and  "by  the  Justices  here  fiilly  understood,,  jt 
seems  to  the  same  Justices  here^  that  the  aforesaid  Plea  of  the  afore- 
M&d  CyriacJc  above  in  Bar  pleaded  is  sufficient  in  Law  to  preclude 
the  aforesaid  Margaret  froiii  having  her  Action  aforesaid  against 

JU  l2  the 
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IT  appears  by  the  said  Record,  that  Gtorgt  Fish,  Brodker  mi 
Heir  of  Edtcard  Fish,  brought  a  Writ  of  Error  in  the  King't 


the  aforesaid  Cyriack,  as  the  aforesaid  Cyriack  has  above  all 
Jndgmcnt  Therefore  it  is  coosidered,  that  the  aforesaid  Margaret  take  no^ 

by  her  Writ  aforesaid,  but  be  in  Mercy  for  her  nbe  Claim.    Ai 
the  aforesaid  Cyriack  may  go  thereof  nithout  Day,  i^c. 

~ — ■ —  I 

[  *fi65  ]     *  A  brief  Report  of  a  Judgment  upon  Demurrer^  and 

of  the  Arguments  therein,  given  by  the  Justices  ef 
the  King's  Bench,  in  Michaelmas  Term,  in  the 
fourth  and  fifth  Years  of  the  Reign  of  Queen  Eli- 
zabeth, upon  a  Writ  of  Error  brought  by  George 
Fish,  Brotfier  and  Heir  of  Edward  Fish,  against 
Edward  Broket.  And  the  Record  appears  among 
tfie  Rolls  in  Easter  Term,  4  and  5  Philip  and 
Mary.     Rot.  168. 

JEMfr  Tenu  4 

KrocUmationt  Bench,  returnable  in  EasterTerm,  4  and  5  Philip  and  Mary^  upoa 
apoB  a  Fine  «c-  a  Fine  levied  in  the  Octave  of  St.  Michael,  2  and  3  Phihp  and 
•  "ti?!?  ^  »  Jtffl'y*  between  the  said  Edward  Broket^  Complaniant,  and  die 
hSt^lTJ"*  «aW  Edward  Fish,  Deforceant,  of  die  Tenements  in  fVelwiH  CoH- 
8«Bdmy»  it  makes  cote  and  Parva  Ayot,  in  the  County  of  Hertford^  upon  an  Ac* 
J*  •**  Prodama-  Jmowledgment  of  Right,  as  that  which  the  said  Edward  Brokd 
hSTitlSS^  had  of  the  Gift  of  the  said  Edward  Fish:  Upon  which  Fme  Pio* 
make  the  Fine  clamations  were  made,  viz.  four  in  the  same  Term,  and  four  ia 
yM^  wUch^re-  every  other  of  the  lliree  Terms  then  next  following,  and  the  thi^ 
tinwuice,  m?"*  teenth  Proclamation  was  contained  to  be  made  on  die  seventh  Dtj 
FioeiuCdfiimoo  of  June,  in  the  Term  of  the  Holy  Trinity,  2  and  3  Philqf  and 
^^h  ^ -w"  r^'  ^^^*  -A"^  *^^*^  ^^^  Removal  of  the  Record,  and  the  Proclaroa- 
Ibld.'«i6.  pi.  54!  *^^"^  certified,  the  Writ  was  discontinued,  and  the  Plaintiff  soed 
Sf  P.  Palm,  fob,  another  Writ  of  Error  of  the  same  Record,  quod  coram  vobis  re- 
1  Finch  6.  f  gp^t,  in  Easier  Term,  3  Elizabeth,  and  upon  this  the  Plaintiff  as- 
Max.  rcf.  5/ pi!  signed  some  Errors,  which  were  not  of  any  Effect,  nor  doubtful, 
d.  ^Danv.Abr.  but  the  most  effectual  Error  which  he  assigned  was  as  follows: 
^.  pL  7.  jfi^  ,•;,  f/ig  Record  and  Process  aforesaid,  it  is  further  erred,  ia 

tlus,  to  wit,  that  the  aforesaid  Term  of  the  Holy  l^rinity  in  the 
abovesaid  second  and  third  Years  of  the  Rei^n  of  the  aforesaid 
late  Kins  and  Queen  Philip  and  Mary,  (in  which  2  ems  the 
aforesaid  thirteenth  Proclamation  was  made),  he^i  on  Friday 
the  Jifth  Day  of  June,  in  the  same  second  and  third  Years,  and 
that  the  seventh  Day  of  the  same  Month  of  June  (on  which  Day 
the  thirteenth  Proclamation  in  the  Record  aforesaid  specified  was 
made)  was  the  Lord's  Day,  and  that  the  Lord*s  Day  by  the 
common  Law  of  this  Realm  of  Englattd  was  not  then,  nor  ever 
ZiMs,  a  Law  Day,  nor  a  Day  lawful  for  Fines  to  be  proclaimed, 
or  Pleas  in  the  Bench  aforesaid  to  be  levied,  proclaimed,  done,  or 
holden,  and  this  he  is  ready  to  verify;  wherefore  for  the  said 
£rror,  and  others  which  be  in  the  Kecord  aforesaid,  the  satne 
George  prays  that  the  Fine  aforesaid,  mth  the  ProcIamatioMS 
qforesaia,  not  made  according  to  the  Form  of  the  Statute  in  suck 

Case 
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Case  lately  made  and  provided,  tnay  be  revereed,  andhoiknjar 
none.  And  upoa  this  he  prayed  ^  Scire  facias  against  the  said 
Edward  Broket,  and  had  it,  and  thereupon  Uie  said  Edward  Bro- 
kei  came  and  said  in  nullo  est  erratum. 

And  this  Matter  was  argued  in  the  said  Term  of  St.  Michael  Btkk.  Tkm.  4 
by  Loveless  on  the  Behalf  of  Fish,  and  by  Jeferies  on  Ae  Behalf  ♦  ^fiik. 
of  Broket.     And  the  Point  argued  was,  whether  the  whole  Fhie  For  the  Piafotifll 
5hould  be  reversed  for  the  Error  in  the  thirteenth  Proclamation. 
For  it  was  granted  by  all,  •that  all  the  Proclamations  were  there-  ■  West^^Sywb. 
by  erroneous  and  reversible,  because  the  Justices  do  not  nor  ought  Jjj^jijj^i^^ 
to  sit  on  a  Sunday,  but  that  Day  is,  for  the  Solemnity  of  it,  ex-  ^^^  cited, 
enipt  from  such  Business  by  the  conmion  Law,  to  the  Intent  that 
all  Men  may  apply  themselves  to  Prayer,  and  to  honour  God  on 
that  Day.     And  forasmuch  as  it  appears  to  the  Court  diat  this 
thirteenth  Proclamation,  contained  in  the  Record  to  be  made  on  a 
Sunday,  could  not  be  made,  nor  was  made  on  that  Day^  b^ause 
the  Court  did  not  sit,  Or  if  it  was  then  made  it  was  void ;  from 
thence  it  follows,  that  the  Proclamations  were  not  made  according 
to  the  Effect  of  the  Statute  of  4H.7.  cap.  24.  which  ordains  that 
the  Fuie  shall  be  solemnly  proclaimed  in  the  same  Court  the  same 
Term  in  which  it  is  engrossed,  and  three  Terms  next  following  the 
same  Engrossment,  at  four  several  Days  in  each  Term,  and  that 
the  Proclamations  being  so  had  and  made,  the  Fine  shall  be  finaf, 
and  shall  conclude  as  well  Privies  as  Strangers  to  it.     And  then 
if  four  Proclamations  are  not  made  in  each  of  the  four  Terms,  the 
Fine  shall  not  conclude  Privies  or  Strangers  by  the  Act,  but  it 
riests  as  it  was  at  the  common  Law;  and  because  the  thirteenth 
Proclamation  is  here  wanting,  or  was  ill  made,  whichever  it  be, 
there  are  only  three  Proclamations  made  that  Term  according  to 
the  Statute,  and  in  all  but  fifteen,  which  are  of  no  more  Effect 
than  if  none  at  all  had  been  made ;  and  so  it  was  held  and  ad*  ** 

mitted  by  all.     But  as  to  the  Point  in  questioii.  Loveless  argued, 
t{iat  this  Defect  in  the  thirteenth  Proclamation  made  the  whole 
Fine  erroneous.     For  before  this  Statute  a  Man  might  levy  a  The  Statute  of 
Fine  without  these  Proclamations ;  and  so  he  may  since  this  Sta-  ^Z'-  Ti,  *■/*:  **• 
tute,  for,  in  the  End  of  it,  it  says,  every  Person  shall  be  at  Liberty  f^^^r^e'titk^r 
to  levy  a  Fine  according  to  the  Form  ordained  by  this  Jet,  or  ac-  at  the  Common 
cording  to  the  Manner  and  Form  aforetime  used.   And  then,  when  JS?!,^**^"* 
the  Party  has  Election  to  levy  a  nne  according  to  the  common  accordlnff^tTthat 
Lawy  or  according  to  the  Act,  if  he  intends  to  levy  it  accordii^  Statute  with  Pro- 
to  the  Act,  and  he  meddles  with  the  Act,  and  does  not  pursue  it  clamation,  s.  P. 
in  all  Points,  but  meddles  with  Part  of  it,  and  omits  other  Part  wSes^S^iit^' 
requisite,  thereby  the  whole  shall  be  erroneous.    And  therefore  pt.s.  fo^-sb.' 
here,  when  there  is  an  Order  and  Form  of  a  Fitie  at  common 
Law,  and  the  Act  has  added  Proclamatioils  to  it,  now  these  Pro* 
clavnations  are  become  Part  of  the  Fine,  and  they  and 'the  Fine- 
sire  one  entire  Thing,  and  one  same  Hecord,  and  not  several,  and 
then,  if  Part  of  that  which  is  entire  is  fonlty,  the  whole  is  faulty. 
And  he  put  several  Cases  to  enforce  this.     And  so  it  seemed  to 
him,  that  by  the  Conjunction  of  the  ProclamationB  to  the  Fine, 
they  and  the  Fine  together  are,  by  the  Operation  of  the  Act,  one 
entire  Thing,  and  that,  by  reason  of  the  Defect  in  the  thirteenth 
Proclamation,  not  onlv  die  Proclamations,  but  also  the  whole 
Fine  is  erroneous. 

On 
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.  On  the  contrary  Jf^rtq  and  all  tb^  Justices  argued,  that  fa 
Act  does  not  ordain  a  new  Form  of  the  Fine,  but  the  anaeot 
Form  of  Fines  continues,  so  that  the  Fjne  reuuiins  as  it  was  U- 
fbre  the  Act  in  Form  and  Substance.  And  when  the  Statute 
gives  to  the  Party,  if  he  pleases,  Proclaniationa  upon  the  Fiue, 
ForaTof  tkeFia?  ^**  ^*  another  Thing  ordained  for  another  Purpose,  viz.  to  giie 
Imt  the  wicieDt  '  Notice  to  Strangers^  so  that  it  is  quite  a  different  Ma»ter,  undtlr 
Form  contuiim,    pjne  and  Proclaqiations  are  not  become  one  entire  '^1  Lin«r,  or  one 


B  emtlra  for  the 
Defendant. 

The  SUtnte  of 
4H.  7.  cap,  24. 
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?^^UiS*Mt     ano^er  Matter  of  Record,  which  have  another  Entiy  in  the  Kt- 
AM  entire  Matter  cor(i  afteir  the  Fine.     WhereJFore  although  the  Proclaniati<>n£  ^e 


one  entire  Matter  cord  atter  uie|  rme.     nnererore  although 

of  Record,  but  grounded  upon  the  Fine,  and  are  pursuaut  to  it,  yet  tbcj  are  sr- 
p]a^'«55*  vin.  ^^^  ^''^"*  ^®  Fine,  and  they  and  the  Fine  are  several  MntirT>,  uf 
Abr.  tit.  Fine,  F.  Record,  for  which  Reason  Error  in  tli^m  is  not  Error  in  the  >  sae. 
b.  pL  d.  West's  ^g  in  Trespass,  if  the  t^laintiff  has  Judgment  to  recover,  and  if- 
71  b^'  'fheKfore  terwards  has  a  Capias  ad  satisfaciendum,  and  outlaws  the  Detend- 
Error  in  the  Pro-  ant  upon  it,  if  there  is  &ror  in  the  Outlawry,  and  a  Wiit  of  Error 
damations  is  not  \g  brought  upon  it,  this  shall  not  reverse  the  first  Judgment;  for 
BaTErro^in^'thc'  «r*ough  the  Capias  ad  satisfaciendum  is  founded  upon  the  fii^ 
Fine  makes  the  Judgment,  yet  the  Judgment  of  Outlawry  thereupon,  and  the  first 
Proclamations  Judgment  to  recover  the  Damages,  are  several,  and  several  Mat- 
Symi)f  p^'  r*fo*  ^*  ^^  Record.  *  But  Erro^  in  the  first  Judgment  shall  revei« 
71  b.  '     '   both,  though  not  e  contra,  causa  qua  suprap    So  in  an  Action  of 

•  H.  6  Ed.  4, 9,     Account,  if  a  Man  be  adjudged  to  account,  And  afterwards  F^ 
i9S.^8^C^i4sV  cess  goes  out  against  him  to  account,  if  there  be  Error  therein, 

this  shall  not  reverse  the  first  Judgment,  for  they  are  several  Mat- 
ters of  Record,  and  the  one  comes  after  ,the  other.  ^  So  here  the 
Fine  was  good  before  the  Proclamations,  and  the  Proclaraatioei 
Mfhich  are  another  Thing,  being  ill  and  erroneously  made,  diall  not 
destroy  the  Force  of  the  Fine  which  was.  good  before  the  Pro- 
clamations. And  many  other  good  Cases  were  put  upon  thu 
Head.  And  afterwards  the  Justices  gave  Judgment  that  the  Pro- 
clamations should  be  reversed,  and  tliat  the  Fiue  should  stand  in 
Force.     Which  Judgment  here  follows,  viz. 

Whereupon  all  and  singular  the  Premisses  being  seen,  and  bj 
the  Court  of  the  Lady  the  Queen  here  more  fidiy  understood,  and 
mature  Deliberation  bemg  thereupon  had,  for  that  it  evidently 
enough  appears  to  the  Court  of  the  Lady  the  Queen  here,  upon 
'diligent  Search  tlierein  by  the  same  Court  made,  tliat  the  afore- 
said seventh  Day  of  June,  on  which  the  aforesaid  thirteenth  Pro- 
clamation is  supposed  in  Form  aforesaid  to  be  made,  was  the 
Lord's  Day,  and  not  a  Law  Day;  by  reason  whereof  all  the  Pro- 
clamations aforesaid  upon  the  Fine  aforesaid,  in  Form  aforesaid 
proclaimed  and  made,  are  erroneous,  void,  and  of  no  Effect  ia 
Law,  it  is  considered  by  the  same  Court  that  all  the  Proclama- 
tions of  the  Fine  aforesaid,  in  Form  aforesaid  made  for  the  Error 
aforesaid,  be  reversed,  annulled,  and  wholly  for  none  had,  and  that 
the  aforesaid  George  Fish  be  restored  to  aU  that  he  has  l<»st  by 
reason  of  the  Proclamations  aforesaid,  4'c-  And  furtlier  by  the 
same  Court  of  the  Lady  the  Queen  here  it  is  considered|  tliat  the 
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Fine  aforesaid  be  adjiidgeii  and  a^&med  suffiqenUj^  good  and 
valid  in  Law^  according  to  the  Form  of  tj^ie  s^d  Fine,  as  a  Fine 
levied  without  Proclamations,  the  sa}d  Causes  or  Matters  abore 
assigned  for  Errors  in  any wiise  notwithstanding. 

J/i  this  Cps^  it  seemed  to  many  that  the  sq%4  George  Fish  itid  JMikiiebjtlit 
7i(^  need  to  have  brought  a  Writ  of  Error  to  reverse  the  Proclama-  Reporter. 
tions,  for  that  any  one  mj^tt  avoi^  them  by  Ple(^we{l  enoukh^  iCiS*^^  •** 
without  any  Reversal  by  Error.     For  the  Statute  makes  the  tine  nJ^^^^TSinThe 
to  be  final,  and  to  conclude  as  well  Privies  as  Strangers^  to  it,  if  it  entered  to  be 
be  proclaimed  at,  four  several  Days  in  the  jfour  several  Terms.  T^^^l^S.^ 
And  if  this  he  not  done,  there  is  no  Provision  or  Order  t/i  (he  min^\iSiM 
Statute^  but  the  Provision  of  the  Statute  is  only  where  all  this  is  by  Plea  at  weO 
done,  wherefore  it  follows  from  hence  that  every  one  against  whom  ^^y  ^V*^ 
it  is  objected  shall  say  that  the  Proclamations  were  not  made  ac-  $  Dmiv.  Abr*  f. 
cording  to  the  Statute.     And  so  it  was  adjudged  accordingly ,  as  pi.  6.  Via.  Abr. 
it  is  hereafler  shewn,  in  the  lik^  Case  *  between  the  same  Parties:  ^^^'S'*^' 
For  these  same  Tenements  were  entailed  by  Thomas  Pish  to  the  Symb,  pt!  f , 
said  Edward  Fish  and  to  George  Fish,  and  after  the  Death  of  the  ib.  7j'b. 
said  Edward  Fish,  who  died  without  Issue,  viz.  the  }94hDayof''^^^^ 
Majr,  in  the  4  and  5  Philip  and  Mary,  thesaw  G^rgefiA,  as  FonaaL  pi.  1I5» 
Hetr  to  the  said  Tail,  piirchased  a  Formedon  in  Descender  ggainst 
the  said  Edward  Brbket  for  the  said  Tenements,  which  WrU  was 
returnable  and  reiumed  on  the  Morrow  of  the  ^/y  Trinity  then 
next  ensuing,  and  afterwards  the  said  Edward  Brokiet  appeared^ 
and  pleaded  in  Bar  another  Fine,  with  Pjoclamafions^  levied  py 
the  said  Edwafd  Fish  to  the  said  Edward  Broket  of*  the  same  JV- 
nements,  on  the  Morrow  of  the  Hpty  Trinity,  in  the  2  and  3  Phjl- 
lip  and  Mary;  and  the  Proclamifitit^  in  the  J^^.  thrte  Term, 
VIZ.  in  the  Terms  of  the  Holy  Trii^it^  (in  which. tt  was  levied^  and 
of  St.  Michael,  d/i^p/*  St.  Hillary,  were  well  tuiff  iulyptade^  but 
lie  pleaded  the  last  four  Proclamations^^  to  be  madeas  follows,  viz. 
tlie  thirteenth  Proclamation  was  made  the  S^4  ^y  of  June,  in-, 
the  Term  of  Easter,  in  the  third  .and  fourth  Years  of  the  aforesaid 
late  King  and  Queen,  th^  fourteenth ^proclan^atipn  was  made  the. 
S'jth  Day  of  June, ,  in  the  sagie  Term,  the  ixfteenth  Jfroclamation 
the  28tli  Day  of  June,  in  the  same  Term,  tl^  sixteenth  Prqclanoi^- 
tion  the  31^t  Day  of /^ne,  in  the  sajne  Ter^.     Against  tphich 
George  Fish  replied,  and  said,  diat  the  Terin,.qif.  Easter^  in, the 
third  and  foiu-th  Years  abipjvesaid,  in  which  the  aforesaid  thirteei>th^ 
fourteenth,  fifteenth,  and  sixteenth  PrxH:|amations  of    the  Pine 
aforesaid  ape  supposed  lo  be  made,',  begun  the  fifth  Day  of  Afoy, 
and  ended  the  l^st  pay  of  the  same'Mpn.th  of  Jaay,  and  this  be 
is  ready  to  verier,  Ssc.    fVherqippn  Ejward ,  Brok/^^  demurred  in 
Jue^ment.  4nd  upon  this' Demurrer  it  was  aajjudged  that  George 

£ud  recover.    And  the  Record  thereof  is  among  the  Records 
koTi  So 

Oeoige  Fish  hf  Plea,  without  Writ  of  Error,  avoided  the 
Proclamations  pnduly  made',  and  so  it  .seemed  to  many  thai  he^ 
might  have  dojife  hef^e,  ^d  that  be  was  not  driven  to  his  Writ  of 
Error.  ^  And  it  ^eems,,  that  as  the  Avoidance  there  teas  because 
the  Proclamations  vfere.  not  made,  .^  14  it  in  the  first  Case  here ; 
for^  although  the  Rj^cord'  ^ays  that  the  thirteenth  Proclamation 
was  made  on  the  seventh  Day  of  June,  which  was  Sunday,  yet  the 

Point 
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Point  of  the  Erjvr  therein  seems  to  be  in  the  ^on-ftazamoey  rather 
than  in  the  Mu-feaidnce  of  the  Proclamation^  for  thai  tchich  u 
$aid  by  the  Record  to  be  made  upon  a  Sunday  cannot  be  said  to  be 
made  then^  inasmuch  as  the  Court  did  not  sit,  and  it  cannot  he 
[  *pi7  ]  done  but  in  Court.  And  so  the  Justices  took  ii.  So  ^that  that 
which  is  reported  fo  be  made  the  seventh  Day  of  June^  shall  be 
.. '  taken  for  a  Falsity ^  and  that  it  was  not  really  made,  and  so  Hke 
to  the  other  Case.  But  althongh  Fish  might  have  avoided  it  bw 
Plea,  nevertheless  it  was  taken  that  a  Writ  of  Error  would  lie  utU 
enough.  But  Fish's  Design  in  bringing  the  Writ  of  Error,  teas  to 
reverse  and  annul  the  whole  Fine,  and  to  avoid  the  Discontinuanct^ 
and  to  be  restored  to  the  Land,  and  not  only  to  avoid  the  ProcUh 
matiofis ;  but  that  he  could  not  do,  as  it  is  shewn  before. 


A  Report  of  the  Resolution  of  the  Court  of  Wards, 
touching  the  Wardship  of  the  Body  of  Sir  John 
RatclifF,  Knight,  and  of  the  Deciee  made  there- 
itpon,  with  the  Assent  of  the  Counsel  and  Assistants 
of  the  said  Court,  in  Easter  Term,  in  the  sixth 
Year  of  the  Reign  of  Queen  Elizabeth. 

^£ik  ^*""'  T*^  ^^^  found  by  Office  in  the  County  of  Somerset,  the  last  Day  of 
Where  the  Heir  April,  4  and  5  PhiSp  and  Mary,  after  the  Death  of  Mary 

apparentofaTe-' Countess  of  Arundel,  late  Wife  of  Robert   Barl  of  Sussex,  1^ 

Se?Jic?^ade*  ^^^^^  ^'  *  ^"^  ^'  ^^^"^  clausit  extremum,  after  the  Death  of  die 
a  Knight  within  ^^  Countess,  directed  to  the  Escheator  of  the  said  County  of 
Age^  In  tfie  I^ifie  Somerset,  thsit  KmgHenry  8.  by  his  Letters-patent,  dated  in  the  33d 
**^dSi^!4***^tor  "^^^  ^^  Ws  Rjeign,  gave  to  the  said  Robert  Earl  of  Sussex,  and  to 
dies  the  Heir  ^^^  ^^^  Mary,  then  his  Wife,  the  Reversion  of  the  Site  of  the 
being  within  Age,  Abbey  of  C/fre^  which  was  leased  for  Years,  and  also  the  Manor 
War^'  "°*  ***  *"  ^^  Cferf,  and  divers  Tenements,  to  have  to  them  and  to  the  Heirs 
ValueVor  h«r^  Males  of  the  Body  of  the  said  Robert,  on  the  Body  of  the  said 
Marriage,  S,  P.  Countess  begotten,  the  Remainder  over  to  the  Heirs  Males  of  the 
TT^'^b*  8  ?'  Body  of  the  said  Robert  begotten^  Iqf  Force  of  which  they  entered, 
173.  a.  s  Inst*  12/^"^  ^^''^  seized  accordingly ;  and  that  the  said  jRo6er^  died,  and 
Moor  153.  Ley's  afterwards  the  said  Countess,  the  20ih  Day  of  October  last  past,  be- 
A^Vo^dC^^*  "^^^^^^  taking  of  the  Office,  died,  after  whose  Death  the  said 
Bro^Ganl.  4^.  7^  Reversion,  s^nd  the  said  Manor  and  other  the  Premisses,  descended 
Livery 22. B.N. C:  to  the  said  Sir  JoAn  Ratcliff,  Knight,  as  Son  and  Heir  Male  of 
?)rom  ?'/*c***  ^^^  Body  of  the  said  Robert  Earl  of  Sussex,  begotten  on  the  Body 
XirTS* '   '    '       of  the  said  Mary,  which  Sir  John  Ratcliff,  Knight,  was  of  the 

Age  of  18  Venrs,  the  30th  Day  of  December  last  past,  before  the 
fihdine  of  the  said  Office ;  and  that  the  Premisses  were  held  of  the 
said  King  and  Queen  in  capite^  by  the  sixth  Part  of  a  Knighfs  Fee, 
and  this  Office  was  returned  into  the  Chancery,  atid  ceruiSed  into 
the  Court  of  Wards.  And  when  the  said  Su*  John  Ratcliff  csant 
of  full  Age,  he  prayed  his  Livery.  And  the  Court  of  Wards  re- 
quired of  him,  for  the  Qu^en,  the  Value  of  his  Marriage,  and  de- 
inanded  of  him  what  he  could  say  in  discharge  of  it.     And  he.  by 
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his  Counsel,  nM  that  before  tfie  Title  of  Wardship  accrued^  viz.  in 

the  Time  of  King  Edward  6.  he  wasf  made  a  Knight,  and  is  found 

a  Knight  by  the  said  Office,  by  which  Degree  he  was  enabled  to  do 

Knight's  Service.     And  Wardship  is  due  to  the  Lord  in  respect  of 

the  Imbecilhty  of' the  Person  to  do  Knight's  Service;  •forwhem.  » Spehnl Glow* • 

the  Lord  gives  Land  to  his  Tenant  to  do  Knight's  Service  as  often  J,^^  dTj** 

•08  there  is  Occasion,  and  the  Tenant  dies,  his  Issue  being  within  Fim,  tsi. 

jAge,  and  so  unable  to  perform  Knight's  Service,  it  it  reasonable  Wrigiit^  Ten. 

that  the  Lord  should  have  the  Wardship  of  the  Land,  that  with  ^nj^njj^joj^ 

the  Profits  thereof  he  may  find  one  to  do  the  Service,  ^  and  the  ^s. 

.Wardship  of  the  Body,  that  he  may  train  him  up,  and  instruct  him  ^VortMcdeland. 

how  to  do  such  Service  when  he  is  able.     But  when  he  is  made  a  IS^'^^tStu 

Knight  by  the  King,  who  is  the  chief  Captain  *of  all  Chivalry,  or  r«!o/^-i  Notes 

by  some  other  great  Captain  assigned  by  the  King  for  that  Purpose,  >•  7^  J  tbereoa. 

he  is  thereby  allowed  and  admittM  'able  to  perform  Knight's  Ser-  ^^^'JjS*' 

vice,  and  then  his  Body  ought  not  to  be  in  Ward,  because  his  Im*  229.  bh^.  Hiit. 

becillity  ceases,  et  cessante  causa^  cessabit  effedus.    And  to  en*  Eni^.  Gov.  i48, 

force  this  Argument,  they  cited  the  Statute  oi  Magna  Charta,  l^i^col'lJ^ 

cap,  3.  which,  speaking  of  Knight's  Service*,  has  these  Words  in  it^  75.'  b.  Wright*t 

viz.  and'ufter  such  an  Heir  has  been  in  fVard,  when  he  comes  Ten.  9S. 

to  full  Jse,  that  is,  to  the  Jse  of  one  and  twenty  Years,  he  shall  1  j^ri'  «  v 

have  his  Inheritance  without  Kelieff  and  ipithout  Fine;  so  that  if  45.  Cowel^  Int. 

such  an  Heir,  being  within  J ge^  be  made  a  Knight,  yet  never*  37.51.' 

theless  his  iMnd  shall  remain  in  the  Custody  of  his  Lord  unto  the 

Term  aforesaid.    From  \ihich  Act  it  appears,  that  by  the  ^com-  ^6  Co.  74.  a. 

mon  Law,  if  the  Ward  was  made  a  Knight  during  his  Nonage,  he  ^'^*  <'*  ^^^ 

should  thereby  be  out  of  Ward  both  for  Body  and  Land,  and  for 

the  detaining  of  the  Land  to  the  Lord*s  Advantage  the  Act  was 

made.     And  if  the  Degree,  of  a  Knight  should  make  him  who 

was  in  Ward  to  be  out  of  Ward,  by  the  like  Reason,  ^if  he  is  «  See  the  Books 

made  a  Knight  in  the  Life  of  his  Ancestor,  his  Person  shall  never  **^^  ^*V2^ 

be  in  Ward,  and  if  it  shall  never  be  in  Ward,  then  no  Marriage  the  (SST*^ 

nor  Value  for  the  same  shall  be  due  to  tlie  Guardian.     Fdr  which 

Reasons  he  prayed  to  be  discharged  of  the  Value  of  his  Marriage, 

and  to  have  his  Livery.     And  hereupon  Deliberation  was  taken, 

for  the  Case  had  come  in  Question  many  times  before,  as  in  the 

Case  of  the  Viscount  Mountague,  and  others,  but  they  had  all 

''compounded  with  the  King  or  Queen  for  the  Time  being,  as  it  ^ So  it  wa» done 

was  said.     But  Sir  John  Ratcliff  would  not  compound,  but  re-  ^'^^1^^^^ 

iuired  Law  and  Justice.     For  which  Ueason  the  Court  took  great  p^JJ^OaSTJii 
)eliberation,  and  the  rather,  because  the  Rule  of  it  would  be  a  7%.  B.  N.  C. 
Precedient  to  others  who  were  in  like  Case ;  and  it  depended  three  ♦  3^*  ^^  •*•  ^ 
Years  before  they  panie  to  a  full  Resolution,  and  at  last  this  Easter 
Term,  in  the  sixth  Year  of  the  Reign  of  Queen  Elizabeth,  they 
adjudged  that  he  ought  not  to  be  in  Ward  ior  his  Body,  and  that 
the  Value  of  the  Marriage  was  not  dt|e  to  the  Queen.     And  upon 
this  they  made  their  Decree  as  follows,  viz.  Easter  Term,  in  thf 
sixth  Year  of  the  Lady  Queen  Elizabeth,  in  )he  Book  of  I)eqreei 
of  the  Court  of  Wards  apd  Livfsries. 

Where  the  Master  and  Counsel  of  the  Queen's  Majesty *a  Court  Tlie  Deote 
of  Wards  and  Liveries  have  heretofore  staied  Sir  John  Ratcl^, 
JCnight,  and  Heir  of  the  Body  of  the  Right  Honourable  Rojbert 


KUfa  TUe  Pleadings :  Say  i;.  Siviitb,  &c. 

Term  of  ten  Years  from  thence  next  and  immediately  following^ 
fuUy  to  be  compleat.    And  the  aforesaid  John  granted  by  the 
Mime  Indenture  to  pay  at  the  End  of  the  said  T^rih  of  ten  Yean, 
to  the  aforesaid  William  Norton ,  and  one  Jodn,  then  his  Wife,  their 
Heirs  and  Assiens,  ten  thousand  Hies,  or  the  Value  thereof  in 
Money^  by  the  Name  of  a  Grossome.     And  fiirther  fhen  and  there 
it  was  agreed  and  granted  between  the  aforesaid  IVilliam  Norton 
and  John  Kirton,  by  the  aforesaid  Indenture,  that  if  the  aforesaid 
John  Kirton,  bis  Heirs  or  Assigns,  should  pay  or  cause  to  be  paid 
to  the  aforiKiaid  William  or  Joan^  their  Heirs  or  Assigns^  the  said 
ten  Thousand  Tiles,  or  the  Value  thereof  in  Money,  at  the  End 
and  Term  of  everv  ten  Years  from  thence  next  following,  that  then 
the  aforesaid '^tViuim  Norton  granted  and  promised  for  himseU, 
his  Heirs  and  Assigns,  by  the  aforesaid  Indenture,  that  the  afore- 
aaid  John  Kirton,  hb  Heirs  or  Assigns,  should  have  a  perpetual 
Demise  Farm,  and  Grant  of  the  Premisses,  and  of  every  Par- 
cel thereof  with  the  Appurtenances,  from  ten  Ye^rs  to  ten  Yean 
continually  and  ensuing  out  of  the  Memory  of  Man,  payiw  there* 
fere  yearly  the  Rent  of  £4:\6s:6d.  and  the  aforesaid  Tihss  io 
Manner  and  Form  above  specified,  as  in  the  same  Indehtnre 
amongst  other  Things  more  fully  appears.     By  virtue  of  which 
Demise  tbe  aforesaid  John  Kirton  was  of  the  aforesaid  20  Acres 
of  Land  vnth  the  Appurtenances  in  which,  S^c.  among  other  Thii^ 
possessed,  during  9II  the  aforesaid  Term  of  ten  Years  to  him  be- 
fore granted.     And  the  same  William  Smf  in  Fact  says,  that  the 
aforesaid  Term  of  ten  Years  ended  and  expired  lung  before  the 
aforesaid  Time  when,  viz,  on  the  Feast  of  St,  Michael  the  Arch* 
angel,  m  the  1 4th  Year  of  the  Re^  of  the  aforesaid  late  Kiqg 
[  *270  ]      *  Henrf/ the  Eighth,  and  that  the  aforesaid  JoAri  Ktr^on,  at  the 
End  of  the  same  Term,  viz.  on  the  Morrow  of  St.  Michael  tbe 
Archangel  at  Rislip  aforesaid,  paid  to  die  aforesaid  William  Nor- 
ton  and  Joan  ten  thousand  Tiles  by  the  Name  of  a  Grossome; 
whereby  the  aforesaid  John  Kirton,  by  virtue  of  the  Demise  afore- 
said, was  of  the  aforesaid  20  Acres  of  Land  with  the  Appurte- 
nances in  which,  S^c.  among  other  Thuigs  possessed  for  another 
Term  of  other  ten  Years  from  thence  next  and  immediately  fol- 
lowing.   And  the  same  William  Say  in  Fact  says,  that  the  afore- 
said other  Term  of   ten  Years  ended    and  expired  before   the 
aforesaid  Time  when,  ^c.  viz.  on  the  Feast  of  St.  Michael  the 
/sArchanael,  in  the  ^th  Year  of  the  Reign  of  the  aforesaid  late 
King  Jienry  the  Eighth,  and  that  the  aforesaid  John  Kirton,  at 
the  £nd  of  the  same  Term,  viz.  on  the  Morrow  of  the  same  Feast 
of  St.  Michael  the  Archangel,  at  Rislip  aforesaid,  paid  to  the 
aforesaid  William  Norton  and  Joan  ten   thousand  Tiles  by  the 
Name  of  a  Grossome;  whereby  the  aforesaid  John  Kirton,  hj 
virtue  of  die  Demise  aforesaid,  was  of  the  aforesaid  2D  Acres  of 
Land  with  the  Appurtenances  in  which,  l^c.  amone  other  Thii^ 
possessed  for  anotiier  Term  of  ten  Years  from  thence  nett  and 
immediately  following.    And  the  same  William  Say  in  Fact  says, 
that  the  aforesaid  other  Term  of  other  ten  Yeats  ended  and  ex- 
pired on  the  Feast  of  St.  Michael  the  Archangel,  in  the  S4th  Yeac 
of.  the  Reign  of  the  aforesaid  late  King  Henry  the  Eighth,  before 
which  said  Feast,  and*  before  the  aforesaid  'time  of  the  taking  the 

Cattle 
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Cattle  .aforesaid,  viz.  the  12tli  Day  of  Auput^  m  the  33d  Year  of 
the  Re^  of  the  aforesaid  late  Kii^,  the  aforesaid  fVilliam  Norton, 
being  in  Form  aforesaid  seized  of  die  Reversion  of  the  aforesaid 
20  Acres  of  Laud  with  the  Appurtenances,  atJRis/tp  aforesaid, 
made  -his  last  Will  and  Testament  in  Writing,  and  by  the  same 
gmong  other  Things  willed  and  devised  the  aforesaid  20  Acres  of 
JLand,  with  the  Appurtenances,  in  which,  Sfc.  among  other  Things 
to  the  aforesaid  Edmund  Smithf  to  have  to  him  and  to  his  Heirs 
for  ever.    And  afterwards  die  aforesaid  fVilliam  Norton  diere  died, 
and  the  aforesaid  Joan  survived  him.     After  thelDeath  of  whicb 
said  fVilliam  Nortov,  the  aforesaid  EdmundSmitk  was  of  the  Re* 
version  of  ibe  aforesaid  20  A^res  of  Lsnd,  with  the  Appurtenancea 
in  which,  Sfc.  seized  in  his  Demesne  as  of  Fee  and  Ri^t,  by  virtue 
of  the  Devise  aforesaid;  and  the  said  Edmund  Smith  being  so 
seized  thereof,  the  aforesaid  John  Kirton  at  the  End  of  the  said 
Term,  viz.  on  the  Morrow  of  the  same  Feut  of  St*  Michael  thcf 
Archangel,  in  the  34th  Year  abovesaid,  at  RisUp  aforesaid,  paid  to 
the  aforesaid  Joan  Norton,  then  Widow,  ten  thousand  Hies  by  the 
Name  of  a  Grossome ;  whereby  the  aforesaid  John  KirtqnJ  by 
virtue  of  the  Demise  aforesaid,  was  of  the  aforesaid  20  Acres  of 
£And,  with  the  Appurtenances  in  which,  Sfc.  among  other  Things 
poss^sed  for  another  Term  of  ten  Years  from  thence  next  and  im- 
mediately following.    And  the  same  fVilliam  Soy  in  Fact  says, 
that  the  aforesaid  other  Term  of  other  ten  Years  ended  and  expired 
Jbefore  the  aforesaid  Time  when,  Sfo.  viz.  on  the  Feast  of  St.  Michad 
tdie  Archangel,  in  the  Sixth  Year  of  the  Reign  of  Xx>rd  Edward 
late  King  oiEnsland,  the  5ijM  from  the  Conquest,  and  that  the 
aforesaid  John  Kirton,  at  the  End  of  the  said  Term,  viz.  on  the 
Morrow  of  the  same  Feast  of  St.  Michael,  m  the  dxth  Year  above- 
aaid,  at  Rislip  aforesaid,  paid  to  the  aforesaid  Joan  Norton,  Wh* 
dow,  ten  diousand  Tiles  by  the  Name  of  a  Grossome,  whereby 
the  aforesaid  John  Kirton,  by  virtue  of  the  Demise  aforesaid,  war 
of  the  aforesaid  20  Acres  of  Land,  with  die  Appurtenances,  in 
which,  Ac.  among  other  Things  possessed  for  another  Term  of 
other  ten  Years. from  thence  next  and  immediately  following. 
And  the  same  John  Kirton  being  so  possessed  thereof,  before  the 
aforesaid  Time  of  die  taking  the  Catde  aforesaid,  viz.  the  12th 
Day  of  jiugust  in  the  Year  of  our  Lord  1558,  at  Rislip  aforesaid, 
made  his  last  Will  and  Testament  in  Writing,  and  by  the  same 
among  other  Things  willed  and  devised  his  whole  Estate,  Term, 
and  Interest,  which  he  then  had  to  come  of  and  in  the  aforesaid 
20  Acres  of  JL^nd  with  the  Appurtenances  in  which,  ifc. '  among 
other  Things  to  one  John  Kirton  his  Son,  and  appointed  and  or-^ 
dained  the  same  John  Kirton  Executor  of  his  same  Testament. 
And  afterwards  the  aforesaid  John  Kirton  the  Father  there  died ; 
after  whose  Death  die  aforesaid  John  Kirton  die  Son,  as  Execu- 
tor of  the  Testament  aforesaid,  before  the  aforesaid  Time  of  the. 
taking  the  Cattle  aforesaid,  into  the  aforesaid  20  Acres  ^  Land, 
with  the  Appurtenances  entered,  and  was  thereof  possessed  bjF 
virtue  of  the  Demise  and  Devise  aforesaid.    And  the  said  John 
Kirton  the  Son  being  so  possessed  thereof,  the  aforesaid  JiMm 
Norton  died,  and  afterwards  and  before  the  aforesaid  Tims  of  the 
taking  the  Catde  aforesaid,  ^isf.  the  29tii  Day  of  ^i^tis(  in  die- 

second 
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ffron(f  Year  of  the  lUign  of  the  Li4y  the  Queen  now,  the  afofMkI 
John  KirtoH  the  Son  bein^  so  f^memteA  dwreof,  aC  Ri$iiffiiat^ 
mid,  granted  i^l  bis  Estate,  Interest,  «nd  Term  of  Years,- whkb 
he  tbe  same  John  Kirtou  the  Son,  i^c.  then  hsd  to  dome  of  and  in 
the  aforesaid  0,0  Acres  of  Lakid  wilh  the  Appurtenukoee  in  whidi, 
i^c.  among  other  Things  to  tbe  aforesaid  WiUiam  Say;  by  virbie  of 
Mphich  said  Grant  tbe  same  William  Sa^j  before  the  aforesaid  Tine 
pf  tlie  taking  tlie  Cattle  aforesaid,  into  the  aforesaid  20  Acres  of 
Land  with  the  Appurtenances  ill'  which,  i^c.  entered,   and  was 
thereof  possessed  for  the  rest  of  the  same  other  Term  of  tea 
Years  then  to  come,  by  virtue  of  the  Demise  and  Grant  aforesaid. 
And  the  same  Willism  being  so  poss^sed  thereof,  poi  his  Cotik 
'  aforesaid  into  the  aforesaid  Phce  where,  ifc,  to  eat  up  the  Gnus 
then  growing :  Which  said  Cattle  were  in  the  aforesaid  Place  where, 
4fc.  tibe  Grass  there  then. gro whig  eating  up;  until  the  afoienid 
John  Smiih  and  Thovm  Fuller  the  aforesaid  19th  Day  of  Nimm- 
ter  in  tbe  aforesaid  third  Year  of  the  Keign  of  the  Lady  iM 
Queen  now,  at  Dcenhmn  aforesaid,  in  the  aforesaid  Place  called 
Marl'Crt^St  took  the  aforesaid  Cattle  of  the  said  IVilKam  S€^ 
and  them  unjustly  detained  against  Gages  and  Pi^dgea  until;  ^. 
as  he  above  complains  agtiinst  them.    And  this  he  is  ready  Is 
Terii^,  wherefpre  for  that  the  aforesaid  JoAff  Smt^A  ahd'TMoaiai 
Fuller- Bb^w^  acknowledge  tbe  taking  of  die  Cattle  afbretaid  h 
£  *  27 1  ]      the  aforesaid  Pli|ce  edited  MarlAJrofts  where,  *  ^c.  tbe  ssbk 
tViUiam  Say  prays  Judgment  and  his  Daasages  by  Occasion  of 
the  taking  and  ui\just  Detention  of  the  Cattle  aforesaid  t<y  be  adk 
judged  to  higi,  Sfc. 

And  the-aforesaid  Jo//M  Smith,  and  Thmnas  Fuller ,  notw^gknow* 
ledging  any  Hiiag>  by  the  aforesaid  William  Say^  above  pleliiM'to 
be  true,  for  Plea  say.  that  the  aforesaid  Plea  of  the  afeiresaid 
nUliam  Say,  above  pleaded  in  Bar  of  the  Cognisance  a^resaid 
is  insufficient  in  La«&"to  preclude  the  said  John  Smith  and  Thomas 
Fuller  from  having  their  Cogntzanee  aforesaid  ;  and  that  they  hare 
no  Necessity,  nor  are  by  the  Law  of  the  Lahd  bound  to'  anitfwet 
the  said  Plea  in  Manner  and  Form  aforesaid  pleaded.  And '  tUi 
tliey  are  ready  to  verify,  wlierefore,  for  Want  of  a  snflieieBt 
Plea  in  this  Behalf,  the  same  John  Smith  and  Thomas  Falkr  u 
before  pray  Judgment,  and  a  Return  of  thi^  Cattle  aforesaid,  tog^ 
ther  with  Damages,  &c.  to  be  adjudged  to  them,  6^.' 

And  the  aforesaid  WiUiam  Say,  for  that  he  has  above  alledgti 
sufficient  Matter  in  Law  to  preohide  the  aforesaid  JdAit  Smiik  and 
Thomas  Fuller  from  having,  their  Cognizance  afore^id,  which  he 
is  ready  to  verify,  which  said  Matter  the  aforesaid  Jdkn  Smith  and 
Thomas  Fuller  do  not  deny,  nor  thereunto  in  anywise  abater,  bat 
the  said  Averment  wholly  refuse  to  admit,  as  before  prays  dui^ 
ment  and  his  Damages  by  Occasidn  of  the  taking  and^ufffust  1)^ 
tention  of  the  said  Cattle  to  be  acOudgedto  him,  4^.  And  betmas^ 
the  Justices  here,  ^e.  will  advise  themsdves  of  and  lipem  tlie  Ple^ 
misses  before  tliey  give  Judgment  thereon,  Day  is  given  to  the  Pu^ 
ties  aforesaid  here  .uutil  the  Octave-  of  St,  Hillary  to  "hear  didr 
Judgment  thereoni  because  the  same  Justices  h^re  thereof  nAI 
yet,  ^c. 


Defendants  de- 
Mar. 


Joinder  in  De 
Bttrrer. 


It 


It  9jip^ni  l^y  the  Record  that  Willuffn  Say  hue  «aed  •  Repkviti      The  CASE, 
igainst  John  Smith  and  Thomas  Fuller^  find  declares,  that  tih»  De-  ^«^  T-f"». 
fendanU  liie  19th  Day  of  November  in  the  3d  Xear  of  the  Reip  Lease  for  lo 
Df  the  present  Queen  at  Ikenham,  in  a  Place  called  MarlrCrofisf.  Years  bv  Inden- 
took  his  Cattle,  vis:,  nine  Cows.    The  QefendanU  aay  *at  the  ^^^>  '*'''"""£! 
Place,  contains  «0  Acres  of  Land,  which  are  the  FreehoU  of  Ed-  inAc'lSSe^M? 
mund  Smithy  and  they  as  Bailiffs  to  him  acknowledge,  the.  taking  ai  the  End  mid 
for  Daniage-feasant.     The  Plaintiff  says,  lliat  before  the  taking  Js^  ^nery  lo 
iTilUam  Norton  was  seized  of  the  said  20  Acres  in  hirf  Demesne  ^^  thinJen 
as  of  Fee,  and  held  them  of  one  Robert  Shoreditch  as  of  his  Manor  he  iball  have  a 
of  Ikenham  by  Fealty  onlv.    And  he  beii|g  so  seized,  the  20lh  P?^*?**  ^*?I!* 
Day  qUannary  in  the  4th  Year  of  King  Henry  8.  by  an  hi^^- tnYta^Ttot^ 
ture  shewn   forth  leai^d  the  said  SO  Acres  among  other  Things  to  Yean  efmtimuMy 
one  John  Rirton  for  ten  Years  from  the  Feast  of  St.  Michael  then  -^'^'l^*  ®^  ^ 
last  past,  fully  to  be  compleat.    And  the  said  John  Kirton  granted  ^^  UilsTa 
by  the  same  Indenture  to  pay  at  the  End  of  tlie  said  Term  of  ten  good  Lease  for  no 
Years  to  the  said  tVilliam  Norton  and  to  Joan  his  Wife  their  Heirs  «nof«  ^*"u® 
and  AssKns  ten  thousand  Tiles,  or  the  Value  thereof  in  Money,  ji^'f^o  otheT*" 
in  the  Nam^  of  aGrossome.     And  further  itwas  agraed   and  Term  has  any 
granted  between  the  sa^d  WUliam  Norton  and  the  said  JqA«  Kirton  cc'^°t>Hn-^ 
hy  the  said  Indenture,  that  if  the  said  John  Kirton,  his  Hciw  or  J-'SSST^rSdl 
As^Qs,  should  pay  to  t|ie  said  ffilliam  and  Joan,  or  their  Assigns,  s.  C.  5Bac.  AbrI 
the  said  teii  thousand  Tiles,  or  the  Value  of  them  ki  Money^  at  450, 4Si. 
the  End  and  Term  of  every  ten  Years  from  thence  neat  foUowiog, 
then  the  said  William  Norton  .granted  and  promised  for.  himsetf, 
his  Heirs  and  Assigns,  by  the  said  Indenture,  that  the  said  JoAit 
Kirton,  his  Heirs  or  Assigns  should  have  a  perpetual  Demise, 
Farm,  and  Grant  of  the  Premisses  from  tea  Years  to  ten  .Years 
continually  and  ensuing  out  of  the  Memor}'  of  Man,  paying  there-, 
fore   yearly  the  Rent  of  j£^.  \6s>  Sd.  and    the  afor^aid  Til^a .  in 
Manner  and  Form  above  specified;  by  Force  of  which  tbie  said 
John  Kirton.  was  possessed  of  the  said  20  Acres*    And  he.  shevi's 
further,  that  at  the  End  of  the  said  ten  Years,  viz,  oa  the  Monrow 
of  St.  Michael,,  in  the  14th  Year  of  King  Henry  8.  the  sam^  John 
Kirtdn,pai4^  to  the  said  fVilliam  Norton  and  his  Wife  ten  .  thousand 
Tiles  in  the  Nameof  a  Grossome,  whereby  the  sama  JoAn  Kirton, 
by  virtue  of  the  said  Lease,  was.  possessed  of  tlie  said  QO  Acres 
for  other  ten  Years  theuqe  ensuing,  and   he  pleadi  also  thjs  like 
Payment  at  the  End. of  thpse  ten  Years,  viz.  on  the  Morrow,  of 
St.  Michael,  in  the  24th  Year  of  King  Henry  8^  and  he  pleads  the 
like  Payment  at  the  End  of  ten  Years  next  following,  viz.  in  the 
34tb  Year  of  }imf. Henry  8.  made  to  the  said  Wife,  and  he  shews  ^ 

Aat  the  Husband  devised  the  Reversion  to  the  said  Edmund  Smith  ' 

in  Fee,  and  died  in  the  33d  Yjsar  of  King  Henry  8.  and:  he  pleads 
the  like  Payment  made  by  th^  said«/o&o.£ir/on  to  the  said  Wife 
mt  the  End  of  ten  Years  then  next  following,  viz.  on  die  Mpfrow . 
of  St  Michael,  in  the  6th  Year  of  King  Edward.  6.  whemby  he 
was  pQS8esse4  for  another  Term  of  oth^r  ten  Years  then  next  en- 
ai|ing«    Apd^.  being  so  pofseosed,  devised  his.Tenn  to.opyf^  JioAft  . 
Kirtm  his  Son  and  £xec;Mtor,  and  died,  which  John  Kirton,  Ihe. 
Son,  the  29th  Day.  of  August,  in  tlie  2d  Year  of  the  present  Queen, 
cnpanted  h^  Ten|i  to  the  Plaintiff;  by  virtue  .idiereof  the  said 
P(aintiff.entered,.aiid  was  possessed,  and  .put  in  the  sai4  Cattle,- 

whish. 
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trhkh  fvere  thefc  inilH  die  Odoidints  took  thcoL    AndnpoD^ 
the  Defendants  have  demunreii  in  Judgment 

And  it  was  argued  bj  tbe  Jurtices  the  lOlh  Day  of  Mayio 
Baxter  Term,  6  EUznbtth.  And  1  heard  tbe  ArgiaDenta  of  afl  tbe 
Justices  eicept  Wmlik,  the  latter  End  of  whose  Argument  I  only 
beard.  But  they  all  argued  to  one  tiflfect,  and  agreed  that  the 
Title  of  ibe  Plaintiff  was  not  good,  and  that  the  Defendants  should 
have  a  Return.  And  one  Ponii  was  touched  by  Atitho99^  Bnmn^ 
Justice,  besides  tlie  Matter  iu  Law,  and  ihat  was,  at  what  Ttme 
the  ten  thousand  Tiles  should  be  paid:  For  the  Agreement  was 
that  they  should  be  paid  at  the  End  of  tvery  ten  Years,  and  the 
Payment  is  alledged  to  he  made  on  the  Morrow  after  tbe  Tcrai 
ended,  viz.  on  the  Morrow  of  ^i!^.  Michael.  And  it  seemed  to  bin 
to  be  well  pleaded ;  for,  b^  said,  the  Payment  ought  to  be  at  tbe 
End  of  every  ten  Years,  and  the  first  Lease  was  made  for  Icn 
Years  from  tbe  Feast  of  St.  Michael  tbe  Archangel  then  lart 
past,  so  that  the  Duy  of  St.  Michael  was  not  Parcel  of  ^ 
Lease,  but  the  Lease  commenced  after  the  Day  of  St.  Miehad^ 
viz.  on  tbe  Morrow  after  it,  from  whence  it  follows,  that  tbe  hit 
Day  of  tbe  ten  Years  was  the  Day  of  St.  Michael.  Apd  when  ibe 
[  *  27s  ]  Payment  *  ought  to  be  at  the  End  of  die  ten  Years,  it  cannot  he 
upon  tbe  Day  of  Si,  Michael,  for  whilst  the  Day  of  St.  Mich^eoBt- 
tinues,  tbe  bnd  of  the  1  enn  is  not  come.  So  that^n  that  Day  it 
cannot  be  paid  by  the  express  Words,  then  on  the  Monow  of 
St.  Michael  the  Term  of  ten  Years  b  ended,  and  not  before,  and 
inasmuch  as  the  End  of  it  then  first  came,  that  was  the  Time  to 
pay  the  Tiles.  And  tiierefore  if  he  pay  them  that  Day  in  couTe* 
nient  Time  it  is  suflkient,  for  the  Law  allows  convenieut  Tijue 
for  the  doing  of  every  Act ;  and  here  there  must  be  Carriage  of 
them,  which  requires  Time  to  load  and  unload  them.  And  if  a 
Man  gage  Deliverance  here,  he  shall  be  allowed  lime  to  briag 
^p^^H^S^  them  in,  if  the  Things  require  it.  '  So  if  a  Man  has  a  Lease  in  this 
er    0U9,   .         County  of  Lands  for  the  Life  of  J.  S.  who  dies  in  the  County  of 

lorky  the  Lessee  shall  have  convenient  Time  to  avoid,  hairing  re- 

gard  to  the  Distance  of  the  Place  for  bis  Notice,  for  there  he 

cannot  so  hastily  avoid,  as  he  might  have  done  if  J,  S.  had  died 

in  this  County,  for  he  could  not  have  such  early  Notice  of  hit 

Death.     So  that  reasonable  Time  ought  to  be  allowed  in  all  Acta. 

And  therefore  here  he  might  pay  the  Tiles  on  the  Morrow  of  St 

Michael y  as  it  is  pleaded,  quod  Dyer,  Chief  J  nstict,  concessit. 

*S.  P.  Co.  Litt.        Then  as  to  the  principal  Matter,  ^^  every  Contract  sufficient  to 

46- b.  6Co.S5.a.  make  a  Lease  for  Years  ought  to  have  Certainty  in  three  Limits- 

Vcot83?BridflD.  ^^^^f  ^<- '"  ^^  Commencement  of  tlie  Term,  in  the  Continuanct 

St.  1  Fincfa  144.'  of  it,  and  in  tbe  End  of  it :  So  that  all  these  ought  to  be  knowo 

at  the  Commencement  of  the  Lease,  and  Words  in  a  Lease,  wlpck 
<ion't  make  this  appear,  are  but  babble,  as  Brown  said.  And  then 
three  are  in  Eflfect  but  one  Matter,  shewing  the  Certainty  of  tbe 
Time  for  which  the  Lessee  shall  have  the  Laud,  and  if  any  of 
these  fail,  it  is  not  a  good  Lease,  for  then  there  wants  Certiinty. 
And  here  in  the  principal  Case  there  is  none  of  these  three  Co^ 
tainties  for  any  Term  beyond  the  first  ten  Years,  for  v«  hen  die 
first  ten  Years  are  passed,  there  is  a  Condition  here  appointed^ 
which  shall  be  performed  before  any  new  Term ,  shall  commence, 
sud  before  tbe  Condition  is'  performed  there  sl&all  be  no  Lease, 

for 
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tor  such  is  die  limitation  of  the  Lbmot.   And  Brawn  wM,  Worth 
make  the  Plea,  as  Littleton  uByn;  and  as  the  Lessor  hath  limited 
them,  to  they  ought  to  be  performed.  -  And  he  said,  th^re  is  a 
Diversity  between  a  Lease  conditional,  and  a  Condition  to  bkv6 
a  Lease,  for  a  Lease  conditional  is  good  until  the  Condition  is 
broken,    and  there    the  Lease   goes  before,   and  the  ConditioR 
comes  after ;  but  in  a  Condition  to  have  a  Lease  the  Condition 
goes  before,  and  the  Lease  comes  after,  and  the  Lease  shall  never 
be  acpudged  to  be  a  Lease  until  the  Condition  is  first  performed. 
'  As  if  I  grant  to  you  that  if  you  will  do  such  a  lliing,  you  shalT  'H.  t4  H.  8.  ff. 
have  a  Lease  in  such  particular  Land  of  mine,  there,  he  said,  the  ^'  ^^  ^^^fdMO. 
Condition  precedes  the  Lease,  as  the  Needle  precedes  the  Thread, 
and  as  the  Needle  draws  the  Thread  after  it,  so  does  the  Coii« 
«Ktion  the  Lease.    So  if  I  say,  if  you  will  marry  my  Daughter 
before  Christmas,yon  shall  have  jf  100,  there  if  you  will  claim  tiris, 
you  ought  to  surmise  that  you  have  married  my  Daughter  before 
CAristmas,    ^  So,  he  said,  in  7  Ed.  3.  a  Man  made  a  Lease  for  <  H.  r  Ed.  $•  lo. 
6  Years,  rendering  Rent  lOOs.  yearly,  and  if  the  Lessee  would  P^-  <2-  Pi<>-  Oetit 
hold  the  Land  over  the  Term  tg  him  and  to  his  Heirs  for  ever,  ?q)\^^^e"other 
that  then  he  should  pay  yearly  £^0,  and  the  Lessor  brought  an  Books  (here  cltedk 
Action  of  Debt  within  the  8  Years  for  the  lOOs.  and  it  was  ad- 
jti4ged  maintamable,  because  the  Lessee  had  but  a  Term  in  the 
jLand,  for  there  was  a  Condition  preceding  the  Fee-simple,  viz. 
if  he  would  hold  the  Land  over.     So  that  the  Act  signifying  his 
£lection  ought  first  to  be  shewn,  before  the  Fee  shall  be  shewn 
to  be  in  him.    And  so  the  Lord  Dyer  said,  that  in  the  Case  put  by 
*  Littleton,  if  a  Man  makes  a  Lease  for  five  Years,  upon  Condi-  « LIttM.  $ /;sa. 
lion  that  if  die  Lessee  does  such  an  Act  within  the  two  first  Years,  ^^^  ^  (*N 
he  shall  have  the  Fee,  there  he  shall  not  have  the  Fee  until  the 
Act  is  done ;  and  he  said  that  the  Opinion  ot  Littleton  to  the  con- 
trary was  not  Law.     So  here  the  first  Term  often  Years  is  good 
without  Question,  but  the  Term  aftennards  for  odier  ten  Yea»  is 
limited  to  commence  after  the  Performance  of  a  Condition,  so  that 
until-  the  Condition  is  performed  the  Term   cannot  c5omn)^ce. 
And  then  if  the  Condition  ought  first  to  be  performed,  it  is  firdt 
to  be  considered  whether  or  no  it  is  possible  to  be  performed,  and 
if  it  is  now  performed.    And  Brown  said,  that  it  b  not  possible  to 
be  performed,  because  the  Words  of  it  are,  that  he  shall  have  the 
I^ase  if  he  pay  the  Tiles  or  the  Value  of  them  in  Money  at  the 
JEnd  ofexerif  ten  Years  from  thence  next  following.    So  that  ^t>ery 
€en  Years  which  shall  next  follow  ought  to  precMe  the  Payment,  '     ' 

and  the  P^ment'the  Lease.  And  if  the  next  ten  Years  be  passed, 
be  cannot  pay  the  Tiles  or  the  Vdue  of  them,  for  the  Payment 
4)oght  to  be  iat  the  End  f^  every  ten  Yeah.  And  other  ten  Years  *'  ■  -  * 
/oHow  the  first  ten  Years,  and  other  ten  Years  follow  the-  second 
ieia  Y'ears,  and  other  ten  Years  follow  the  third  ten  Years,  and 
0o  teii  Years  follow  ten  Years  until  all  ten  Years  ^tte  pa.4sed;  which 
is  not  until  the  End  of  the  World  is  come,  and  by  the  Words  ail 
ten  Years  ought  to  precede  the  Payment,  for  the  'Words  are,  «/  fAe 
£nd  of  every  ten  Years.  So  that  until  all  ten  Years  are  p&sS^d>  the 
End  of  every  ten  Years  next  following  the  Date  oAthe  Mid  Imfcti- 
ture  is  not  passed ;  ai^l  all  ten  Years  ate  not  passed  Until  (he  End 
of  the  World/    Wherefore  the  End  of  the  Wort*  ought^  to  come 
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t)efore  the  Payment,  and  the  Payment  oiight  to  come  before  the 

Lease,  and  so  the  Lease  shall  never  commence.     And  Dyer  sud; 

it  appears  by  the  Words  of  the  Indenture  recited,  that  the  sdd 

John  KirtOH  granted  to  pay  ten  thousand  Tiles  at  the  £nd  of  the 

first  ten  Years.    And  the  new  Agreement  is,  that  if  the  said  John 

Kirionf  his  Heirs  or  Assigns,  should  pay  to  the  said  William  and 

Joan^  and  to  their  Assigns,  the  said  ten  thousand  Tiles,  or  the  Value 

of  them  in  Money  at  the  End,  l^c.  that  then,  S^c.  Sq  diat  it  shall  be 

taken,  that  at  the  End  of  every  ten  Years,  the  sameTQes  which  were 

f  H.  15  R.7. 1.    .  first  paid  ought  always  to  be  paid.  '  And  upon  this  he  put  the  Case 

Bro.  Annuity,  tf .  of  an  Annuity  in  1  j  H^.  7  •  where  JV.  Prior  of  JP.  granted  to  thie  Plain- 

Uon^eg.m.^     tiff  an  annual  Rent  of  £10,  until  he  was  advanced  to  m  Benefice 

Tmder*  i5.  *        *  of  holy  Church  by  the  aforesaid  W,  and  W.  died ;  and  there  it 

£  *  273  ]      seems  that  the  Successor  of  IV.  could  not  tender  a  Benefice  to  the 

Grantee,  because  the  Words  of  the  Grant  were,  until  he  teas  ad- 
vanced by  the  aforesaid  W.  so  that  the  Word  (aforesaid)  is 
So  here,  the  Word  (said)  in  the  Clause  of  the  said  ten 
Tiles  b  material.    But  he  said,  if  the  Clause  (the  said  ten  ihoHSOfd 
Tiles)  should  be  talen  for  the  like  ten  thousand  Tiles,  (as  in  Qmm- 
« 26 Ass. pi. 58.     tin^s  Casein  26Jf<5^*the  same  Rent  is  taketi  for  Uiie  likeRelil^ 
Fitz.  Assue,  t4i.  where  a  Rent  reserved  upon  a  Lease  for  life  was  granted  to  another, 
d^',  15  oSits  ""^  afterwards  the  Heir  of  the  Grantor  confirmed  the  Cstatb  of  ftc 
75.  Rents,  14.   '  Grantee,  and  that  if  the  said  Reht  was  in  Arrear,  he  aiidliis  Hens 
1  Rol.  R.  377.      might  distrain  for  it  in  the  Land  but  of  which  it  issti^,  and  after 
plowd'gJSJn''   ^«  ^^^"^  ®f  *^  Tenant  for  Life  it  was  adjucked  that. he  might 

!f  174.  Ante  141    distrain,  for  the  Grant  that  he  might  distrun  for  the  same  Rent  mJl 
b>-  be  taken  for  such  or  the  like  Kent  in  Quantity;)  yeft  he  said,  k 

was  of  Opinion  with  Brown,  that  the  Condition  precedes  the  Le^ 
and  that  the  Lease  shall  never  commence,  oecause  every  ten 
Years  ought  to  precede  the  Payment,  and  the  Payment  die 
Lea^,  and  that  cannot  be  here  for  the  Reason  shewn  by  him: 
For  which  Cause  it  seemed  to  diem  that  the  Lease  could  never 
commence. 

Then  as  to  the  Certainty  of  the  Time  of  the  Continuance  of  the 
Lease,  although  it  should  be  here  admitted  that  there  is  a  Certamty 
of  the  Commencement  of  it,  vet  there  is  no  certain  Space  of  Time 
expressed  by  which  the  Length  of  the  Term  may  be  known,  for  it 
is  appointed  that  upon  the  Payment  the  Lessee. shall  have  a  per- 
petual Demise  from  ten  Years  to  ten  Years,  which  is  as  much  as  i 
Demisje  for  20  Years,  and  which  Words  would  have  made  a  good 
Lease  for^O  Years,  if  he  had  stopped  there,  but  he  has  coupled 
them  with  other  Words  which  make  the  whole  incertain,  viz,  tlat 
the  Demise  shall  be  perpetual,  and  from  ten  Yi^ars  to  ten  Yean 
continually,  and  out  of  the  Memory  of  Man,  which  Words,  per- 
petual,  continually^  and  out  of  Memory,  don't  contain  any  certlb 
Term,  but  Time  without  a  Term ;  for  terminus,  if  it  be  refbted  to 
Time,  is  the  End  of  it,  as  IVeston  said,  and  it  may  be  referred  to 
Place  (as  ihe  L^rd  Dyer  said),  as  terminus  loci,  kad  tlien  it  is  tiaked 
as  a  Precinct  or  Limit  of  a  Place,  as  a  Boundar}'is  between  Lknds 
of  divers  Men,  so  tiiat  it  has  the  same  Meaning  with  (Certainty), 
whether  it  be  referred  to  lime  or  Place,  and  terminus  loci  may  oe 
called  Certainty  in  Place,  aind  terminus  tempdris  Certainty  iaTidie. 
Wherefore  such  a  Lamilatidn  of  Y^ars  as  hath  Certainty  in  it  may 

well 
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Well  be  called  a  Term^  and  a  Lease  containing  such  Time  shall  \i^  ^ 

good.    ^  As  a  Lease  for  ten  Years,  and  so  from  ten  Years  to  ten  >  M.  29  H.8. 
Years  during  100  Years,  shall  be  a  good  Lease  for  100  Years,  and  2' w^c^ni*  ^' 
fuch  Limitation  is  as  good  as  an  express  Lease  for  100  Years  is.  5  Mod.  sis. 
*  So  fVeston  said,  a  Lease  during  the  Nonage  of  J.  S.  \vho  is  of  Kitchssr.  sBac. 
the  'Age  of  15  Years,  is  a  good  Lease  for  six  Years,  if  J.  S.  shall  n**Il^i  ^n^b 
live  so  long,  for  the  Reference  to  a  certain  Time  is  equivalent  to  an  4^,  ^ouTx^T  ' 
express  Nomination  of  the  Time  contained  in  the  Reference^,    "^  So  « 6  Co.  :K».  U 
he  said,  if  I  make  a  Lease  for  so  long  as  J.  S.  who  is  imprisoned  |'5*^'  ^'^  ^' 
for  hunting,  shall  be  in  Prison  for  the  same  by  the  Order  of  Law,  d  ^  ^Mti  us.  * 
this  is  as  much  as  if  I  had  made  a  Lease  for  two  Years,  for  so  long  eco.  Litt.  43.  a. 
he  shall  be  imprisoned  by  the  Statute.    ^  So,  he  said,  if  1  make  a  c  Co.  35.  b. 
Lease  .for  Years,  rendering  £5  yearly,  and  afterwards  I  grant  the  ^  ^^^'  ^^^^  ^^' 
Rent  and  Reversion  to  another  until  he  has  received  of  the  Rent 
j£Wf  this  is  all  one  as  if  I  had  granted  the  Reversion  for  foipr 
Years,  for  h^  shall  receive  £20  in  four  Years ;  so  thai  the  Re* 
ference  contains  a  Certainty  of  the  Time  of  its  Continuance.     So 
if  a  Lease  has  a  certain  Appointment  of  the  Number  of  Years, 
although  die  Commencement  or  the  End  oSf  it  is  certainly  appointed 
upon  an  incertain  Time,  vet  such  Lease  shall  be  good.    'Asa  ^  Co.  Litt.  45.  b. 
Lease  for  Years  after  the  Lessee  shall  have  done  si|ch  an  Act  is  ^  RoLAbr.H49. 
good  :  «So  a  Lease  for  20  Years,  if  the  Coverture  between  J.S.  JJ^V.^^ai  "*''' 
and  bis  Wife  shall  continue  so  longi  is  good,  and  yet  in  the  one  c  l.*p.  Col  Litt. 
Case  h  is  incertain  when  die  Lessee  will  do  the  Act  to  madke  the  ^s.  b.  wliere  the 
Lease  comhieuoe,  and  in  the  other  Case  it  is  incertain  whc^n  the  Yean  if  j'^f^ 
Coverture  will  be  dissolved ;  ^  but  a  Lease  certainly  limited  may  Uves  to  long.' 
commence  or  determine  upon  f  n  Incertainty  well  enough.    ^  So  3  Bac.  Abr.  4e9. 
WeMion  said,  if  I. make  a  Lease' to  one  for  so  many  Years  as  /.  S.  t^^^  p^^  ^^. 
4ihall  name,  and  afterwards  J.  5.  in  my  ^  Life-time  names  a  c«rtam  i  see  Ante  6  (k) 
Number  of  Years,  it  shall  be  a  good  Lease  for  so  many  Years  as  and  the  Books 
he.ttames,  for  it  is  my  Demise,  and  I  am  content  ;^hat  lie  should  ^^^  ^^^'  ^ 
name  the  Years,  which  by  my  own  Reference  to  his  Nomiiiatioii  103.  Godb!  95I 
is  as  much  as  if  I  myself  had  named  tliem :  ^  But  if  Che  Lease  be  Vin.  Abr.  tit. 
for  So  many  Years  as  my  Executors  shall  Aame,  and  afterwards  I  S*^^'  **'  *' 
die,  and  my  Executors  name  the  Years,  there  (he  said)  the  M^de  f  I'co.  155.  b. 
is  not  good  for  the  Years  named,  because  they<»n|iot  name  the  s  Balst.274. 
Yiears  during  my  Life,  so  that  in  my  Life  it  is  no  Leaae,  and  after  2bll-*^"664  «  b"^ 
my.  Death  it  cannot  be  my  Lease,    because  the  Years  were  not  Abr!  499. 
named  in  my  Life-time.    "^  But  if  a  Lease  is  made  until  J.  S.  who  ""  x  Finch  14J. 
bas  Execution  of  a  Statute-merchant  is  satisfied  the  Duty  for  whiqii 
lie  has  sued  Execution,  there  (he  said)  this  is  not  a  good  I^ftfe,  nor 
'Shall  he  be  said  Terntor  for  Years,  for  it  is  not  certaiu  how  long 
the  Years  shaU  endure,  viz.  for  sl\  Years,  or  for  1Q  or  (20  Years ; 
so  that  iSbe  Time  of  the  End  of  the  Lease  is  utterly  incertain,  and 
therefore  it  cannot  be  called  a  Term  of  Years,  for  terminus  con- 
tains Certainty.     "  So  Brawn  said,  if  one  makes  a  Lease  for  three  "  1  Finch  X44. 
Tears,  and  so  from  three  Years  to  three  Years  during  tl»e  Life  of 
S,  5.diis  shall  be  a  good  Lease  for  no  more  than  six  Years,  for 
tluring  six  Years  there  is  Certainty,  for  it  was  cei  tain  for  the  first 
"direfe  Years,  and  when  he  says,  and  so  from  three  Years  to  three 
\ettr^,  this  is  us  much  as  if  he  had  ssid,  from  these  first  three 
"YetfTi  durimg  olher  Ibree  Years^  which  contains  Certaintv,  but  when 
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he  goes  further,  and  says^  during  the  life  of  J,  S.  this  doe«  not 
eonisim  any  Certainty,  for  it  is  inccftain  bow  many  more  Years 
J.  S.  may  live.     So  that  at  the  Comntehcethent  of  the  Lease  the 
End  of  die  Number  of  Years  inti^hded  is  not  known,  \iluch  is  con- 
trary to  the  Natnrc  of  a  Lease  for  Years,  and  therefore  it  shall 
only  be  good  for  six  Years  in  all,  quod  Dj^er  coHceBsit.     Aud 
r  *  #71 1       *  Brown  said,  that  so  it  has  been  adjudged.     *  And  Dyer  said,  tlist 
•  Co  Liu.  45.  b.   ^^  ^^^  Knowledge  it  has  been  adjudged  -liere  in  this  Court,  tliat 
Wats.  CoiDpl.  In-  where  a  Parson  makes  a  Lease  of  his  Parsonage  for  five  Years, 
tnmb\  450.  See     and  so  from  five  Years  to  five  Years  during  his  Lafie,  (as  it  is  their 
s^^^iJbr.^^    common  Custom  to  make  Leases)  it  is  only  a  Lease  for  ten  Years 
4S9.  '       *      '   in  all,  and  no  loiter,  although  the   Lessor  continues    Parsoa 

longer,  and  the  Reason  is  because  there  is  no  Certainty  of  Years 
beyond  the  ten  Years.  So  here  in  the  principal  Case,  when  he  has 
made  a  Lease  for  ten  Years,  iivhich  is  good  without  Doubt,  and  has 
further  agreed  and  granted  that  if  the  Lessee  does  «uch  an  Act,  then 
he  shall  have  a  perpetual  Demise,  Farm,  and  Grant  of  the  Pre- 
misses from  ten  Years  to  ten  Years  continually  following  out  of  die 
Memory  of  Man,  although  the  Commencement  of  it  should  be 

? anted  to  be  good  (as  it  is  not^,  yet  be  cannot  have  more  than  ten 
ears  beyond  the  first  ten  Years ;  for  the  Words  perpeiualf  roa- 
tinuaUj/y  and  oui  of  Memory  of  Man ^  have  no  certain  End  or  De- 
^  M.  14  H.  8. 11.  termination.    ^  And  every  Lease  for  Years  otight  to  have  a  certain 
a.  Ptr  Armm.  11.  EnJ  or  Determination.     And  BroWfi  said,  that  where  the  Demise 
a.  Pm^  BntdML     ^^^  Grant  is  to  hold  from  ten  Years  to  ted  Years  out  of  Memory, 

if  the  Words,  out  of  Memory,  be  referred  to  the  Time  to  <x)me,  it 
does  not  signify  any  Certainty  of  Continuance,  for  be  said  that  a 
thousand  Year^to  come  are  i^otmore  out  of  Memory  than  a  Day 
to  come,  for  that  which  b  not  come  is  not  within  Memoi7i  but 
Memory  b  referred  to  the  Time  passed.    So  that  if  it  be  referre<i 
to  die  Time   to  come,  it  cannot  be  knowti  whether   ten,  or  aa 
hundred,  or  a  diousand  Years  be  intended  thereby,  for  the  one  of 
these  is  not  mofe  out  of  Memory  than  another.     And  Dyer  said, 
if  the  Words,  out  of  Memory,  should  be  thus  taken,  viz.  that  he 
shall  occupy  for  so  many  ten  Years  as  shall  be  out  of  Memory  of 
the  first  Demise,    or  me  first  Commencetnent,    and   so   ottt  of 
Memory  be  taken  backwards,  then  this  b  merely  contrary  to  the 
Affirmation  that  he  has^  a  Lease ;  for  none  can  affirm  that  he  has  a 
Lease,  unless  he  affirms  that  there  was  one  who  made  the  LeasCi 
and  that  the  Lease  had  such  a  Commencement,  and  if  he  afiirmf 
that  such  an  one  made  tlie  I^ease,  and  that  the  Lease  had  such  s 
Commencement,  thereby  he  affirms  that  the  making  of  the  Lease, 
and  the  Commencement  of  it  is  not  out  of  Memory,  inasmuch  as 
he  has  Knowledge  of  it.    For  out  of  Memory,  and  out  of  Know- 
ledge is  all  one,  and  both  the  Phrases  purport  an  Ignorance  of  the 
Time ;  and  when  the  Party  takes  Knowledge  of  tlie  Time,  it  docs 
not  stand  in  iiis  Moufh  to  say  thut  he  is  ignorant  of  the  same  Time, 
for  Ignorance  and  Knowledge  are  contrary,  and  to  aflSrm  Coo- 
trarieties  is  not  siifferable  in  our  Law.     Wherefore  itusmuch  as  be 
affirms  him  to  be  Tenant  for  Years,  and  therein  afiirms  that  he  has 
Knowledge  of  the  Time  of  making  the  Lease,  from  thence  it 
follows  consequentially  that  be  cannot  say  tliat  he  has  bad  and  oc* 
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Cupied  llie  Land  by  the  Lease  out  of  Memory,  or  out  of  Know- 
ledge from  tlie  Time  of  making  the  Lease,  for  to  affirm  that  he 
has  Knowledge  of  the  Time  of  making  the  Lease,  and  to  affirm 
4hat  he  has  occupied  the  I^nd  by  force  of  the  Lease  for  so  long 
I'inie  since  th(^  m^ng  of  ^e  I^ease  that  there  is  no  Knowledge  of 
fhe  making  of  it^  contains  in  itself  an  express  Contrariety,  which 
the  Law  will  not  ^dmit.  And  he  said,  if  the  Lessee  should  by 
force  6i  the  Lease  occupy  the  Land  out  of  Time  of  Memory,  th^n 
llie  Lessor  could  never  have  the  Writ  of  Ad  termijfium  guipra^ 
teriit,  for  he  cannot  have  that  Writ  unless  he  ei^presses  the  making 
of  the  Lease,  and  the  End  of  it,  and  if  the  Lessee  should  bold 
out  of  Memory,  then  the  making  of  the  Lease  must  be  out  of 
Memory,  and  so  cannot  be  affirme(}>  nor  can  thf}  lie^sor  have  Re- 
medy by  the  Writ.  And  he  said  that  in  some  Books  Deed;  have 
been  pl^deil  which  tfore  Date  £00  Years  before,  and  this  has  not 
been  taken  put  of  Memory,  becai|se  the  Certainty  of  the  Time  is 
known,  but  put  of  Memory  contains  no  Knpwledge  of  the  Be- 
ginning. Wherefore  it  seethed  to  the  Justiceii,  that  after  the  first 
ten  Years  passed  no  other  Term  had  any  Gomn)encement.'or  End, 
because  it  had  no  Certainty  of  Commencement,  Continuance,  or 
End,  and  therefore  that  the  Plaintiff 's  Title  was  not  good.  And 
afterwards  Judgment  was  given  the  f  amis  Easter  Teirm,  6  l^liza* 
bethf  as  follows. 

At  which  Day  here  canie  as  well  die  aforesaid  William  as  the  The  rest  of  the 
aforesaid  John  and  Thomas  by  their  Attomies  aforesaid.    And  ^^c®*^ 
thereupon  the  Plea  aforesaid  being  seen  and  understood  by  the 
Justices  here,  it  seems  to  the  same  Justice^  here  that  the  aforesaid 
Plea  of  the  aforesaid  tVilliam  Say  above  in  Bar  of  the  Cognizance 
af^esaid  pleaded  is  insufficient  m  Law  to  preclude  the  aforesaid 
John  and  Thomas  from  having  their  Cognizance  aforesaid,  as  the 
aforesaid  John  and  Thomas  have  above  alledged.    Therefore  it  is  Jadgmeat« 
considered  that  the  aforesaid  William  Say  take   nothing  by  his 
Writ  aforesaid,  but  be  in  Mercy  for  bis  false  Claim,  and  that  the 
aforesaid  Joh^  ap^  Thomas  go  thereof  without  Day,  and  have  a 
Return  of  the  Cattle  aforesaid,  to  be  detained  irreplevisable  foe 
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A  brief  Report  of  the  Arguments  of  the  Judges  of  the 
Common-Bench,  and  of  the  Judgnient  given  in 
Easter  7>rm,  in  the  seventh  Vear  of  the  Reign  of 
flueen  Elizabeth,  upon  a  Demurrer  in  Law  in  a 
Writ  of  Detinue,  brought  before  them  by  Alvared 
Graysbrook,  Executor  of  the  Testament  of  Thomai 
Kene,  againsi  Robert  Fox.  And  the  Record  ap- 
pears among  the  Records  of  Michaelmas  Term^ 
3  ^  4  Elizabeth,  Rot.  1338.  and  was  read  flsfoUaws: 

Miek.Term.  s^-     jyOBERT  Fox,  late  of  Middliton,  in  the  Coan^  tforeni^ 

4£itt.  Roi,iS39.  Xt  Husbandman,  was  summoned  to  answer  ^/i^arcd  Grq^sftrooj^ 

vi(dmi^on.      GentiemaB,  Executor  of  the  TesUment  of  Thomas  Kent,  Gantk- 

ipfln,  otherwise  called  Thomas  Kene^  of  Sutton  in  Col^ieldf  in  dir 

County  of  fFanvfcA,  Gentleman,  otherwise  called  ^/ovrrcIGnya' 

hrookf  my  Son-in^Law,  which  Alvared  I  eonstituU  and  wtake  wof 

true  and  tait^ul  Executor  of  tlm  my  last  Will  and  Tesktitm^t  m 

a  Plea,  that  he  render  to  him  Goods  and  Chattels  to  tlie  Value  oif 

ioOi.  which  be  uiyuscly  detains  from  him,  Sfc.    And  ykhemapm 

the  same  Alvared,  by  Thomas  Nezvman,  his  Attorney,  Wfa,  tkai 

whereas  the  aforesaid  Thomas  Kene,  in  his  Life-time,   me  £7tk 

Day  of  December,  in  the  second  Year  of  the  Re^  of  the  fjoij 

the  Queen,  now  at  Sutton  in  Coldfield,  waa  possessed  of  Gooin 

and  Chattels,  viz.  of  one  Cart  bound  with  Iron,  seven  Yokes  hw 

aished  with  Iron,  two  Yokes  with  Iron  Rings,  called  Cajygfcy 

with  Rings,  six  Iron  Tews,  three  Cock-cleaves  with  Pism,  tw# 

CulterSy  two  Plow-shares,  three  Nagers^  two  Mack^fofka,  tM 

Muck-hooks,  one  double-grained  Fork,  called  a  Pike^rk,  OQO 

Wainrope,  one  Mattock,  one  Brier-sitlie,  two  Carts  called  Tuflh 

brelsj  two  Spades,  one  Hopper,  four  Rings  called  Ox-ioms,  ta^ 

Iron  Kings    cali^  Sithe-rings^  four  Carts,    one  great   Haifov 

called  an  Ux-harrow,  and  two  Harrows,  called  Smail-JiarroKS,  Is 

the  Value,  8sc.  as  of  his  own  proper  Goods  and  Chattels.     Airf 

being  so  thereof  possessed,  the  same  Day  and  Year,  at  Sntton  <9 

Coldfield  aforesaid,  died,  after  whose  Death,  viz.  the  Jirs£  Day  of 

Februartf,  in  the  second  Year  abovesaid,  the  said  Goods  and  Chat* 

tels  to  the  Hands  and  Possession  of  the  aforesaid  Robert  Fox,  at 

.  Middleton,  came,  and  in  the  Custody  and  Possession  of  the  said 

Robert  yet  are ;  whereby  an  Action  has  accrued  to  the  same  Al' 

vared  to  demand  and  have  of  the  aforesaid  Robert  the  Goods  and 

Chattels  aforesaid,  nevertheless  the  same  Robert,  although  ofteo 

requested,  the  Goods  and  Chattels  aforesaid  to  the  ssan^Alvartd 

has  not  yet  delivered,  bqt  the  same  to  deliver  to  him  has  hitherto 

refusM,  and  yet  refuses,  and  unjustly  detains,  wherefore  be  Mys 

that  he  is  damnified  and  has  Damage  to  the  Value  of  «£l0,  ami 

^SeesSannd.       therefore  he  produces  the  Suit,  ixc.     And  he  produces*  here  in 

mot,  ruled  by  Haff,  C.  J.  that  the  shewing  of  Letters-testamentary,  or  of  Administration,  b  bat 
Matter  of  Form,  and  not  of  Substance,  and  no  Advantage  can  be  taken  of  tlie  Want  thereof  on  a 
general  Demurrer.  %  Vent,  tti,  Nels.  Lex  Testam.  33.  See  the  Statutes  of  IG  4r  17  Cm'.  S.  c<p<  8* 
and^iljui.  cof,  16, 

Court 


The  Pl^c(dings :  (^raysbrook  t;.  Fox.  .^$(i 

Court  the  Le^erf  filamentary  of  the  aforesaid  Thomas  Ketif, 
Avhereb^'  it  sufficiently  appears  to  the  Court  here  that  the  said  At- 
Tared  is  Executor  pf  the  Testameot  aforesaid,  and  thereof  hath 
tlie  Administration^  6sc. 

And  .tlie  aforesaid  Rofffrt  Fox  by  ^ward  Cqlbaru,  his  Attor-  Bar. 
ncy^  comes  and  defj^nds  the  force  and  Injury,  when,  ^c.  by  pro* 
testing  that  the  aforesaid  Thomas  Xfne  did  not  make  any  Testa- 
ment, by  protesting  also  thajt  he  did  not  constitute  the  aforesaid 
Alvared  Executor  of  hi?  Testament,  as  in  his  Declaration  afore- 
said is  above  supposed,  for  Plea  says,  that  the  aforesaid  Alvared 
his  Action  aforesaid  against  him  oughjt  not  to  have,  because  he 
savs,  that  \vell  i^nd  trqe  it  is  that  the  aforesaid  Thomas  ^ene,  in  bis 
X.ife-tinu'  the  aforesaid  37th  Day  of  Deceml^er,  in  the  ^ecoiiJ  Year 
ahovesiitf,  at  ^jiUlon  in  Coldfield  aforesaid,  was  poy^essed  of  the 
,Go(  ds  and  Chattels  aforesaid,  as  of  his  own  proper  jGooda  and 
Ch;itf.|:2ls ;  and  being  so  posses^e^  thereof,  the  same  D^y  and  Year 
at  Sutton  ill  Coid/ield  aforesaid  died.  And  the  same  Robert 
Jtox  says,  that  after  tlie  Death  of  the  aforesaid  Thomas  Kene,  the 
Administration  of  all  the  Goods  and  Chattels  whi<^  were  the 
same  Thomas  iCene's  at  the  l^e  of  his  PeaUi,  was  by  John 
Dioi,  Commissary  of  the  reverend  Father  in  Christ  Thomas  Betir 
tham.  Bishop  of  Coventry  and  Liichjieldf  at  Utci^I4f  in  the 
iCounty  of  the  City  of  lAtchfield,  the  l^th  Pay  of  January 9  in 
the  second  Year  abovesaid,  committed  to  one  Thomas  Jitne^  Son 
of  the  aforesaid  Thpmas  Kene  tlie  Tiest^tor,  &c.  By  virtue  of 
which  said  Administration  the  same  Thomas  Jiene  thcf  Son,  was 
possessed  of  the  Goods  and  Chattels  aforesaid;  and  being  so 
thereof  possessed,  afterwards,  and  before  the  Day  of  proving  the 
7^estament  of  the  aforesaid  Thomas  Kene  the  Testator,  by  the 
afgre^aid  Alvared,  viz.  tlie  27th  Day  of  January,  in  the  secotid 
Year  abovesaid,  the  aforesaid  Tliomas  Kene  the  Son,  at  Sutton 
in  CoI(^eld  aforesaid,  sqld  the  Goods  and  Chattels  aforesaid  in 
the  Declaration  aforesaid  specified,  to  tlie  same  Robert  Fox,  for  a 
cj^rtain  Sum  qf  Money  between  them  then  amed  on,  and  to  thto 
foresaid  Thomas  Kene  the  Son,  by  the  said  Inobert  Fox  in  Hand 
then  paid ;  by  reason  of  which  said  Sale  the  same  Robert  Fox  the 
s^me  Goods  and  Chattels  ^to  his  Hands  took,  and  was  and  yet  is 
of  the  sai9^  Qoods  and  Chattels  possessed.  And  this  he  is  ready 
to  verify,  wherefore  he  prays  Judgment  if  the  aforesaid  Alvaral 
his  Action  aforesaid  against  him  oi^t  to  have,  i;c. 

And.  the  aforesaid  Alvared  says,  that  the  Plea  aforesaid  by  the  Plaintiff  demitrs. 
aforesaid  Robert  Fo^  above  in  Bar  pleaded  is  insufficient  in  Law 
%Q  preclude  him  the  said  Alvared  from  haivng  his  Action  afore- 
said against  the  same  Robert,  and  that  he  has  no  Necessity,  nor  is 
by  the  l^aw  of  the  Land  bound  to  answer  the  said  Plea  in  Manner 
and  Porm  aforesaid  pleaded.  And  this  he  Is  ready  to  verify ; 
therefore,  for  Want  of  a  sufficient  Answer  in  this  Behalf,  the 
89.9>e  Alvared  prays  Judgment,  aud  Delivery  of  the  Goods  and 
Chattels  aforesaid,  together  with  his  Damages  by  Occasion  of  the 
dbtaining  the  .said  Goods  and  Chattels  to  be  adjudged  to  him,  ^c.  . 

And  the  aforesaid  Robert  Fox,  for  that  he  hai  above  alledged  Joinder  in  D«- 
sufficient  Matter  in  Law  to  preclude  the  aforesaid  Alvared  from  nurrcr. 
having  his  Action  aforesaid  against  him,  which  he  is  ready  to 

verify; 
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•verify;  which  said  Matter  the  samtAlvtntd  does  notdeoy,  nor 

thereunto  in  anywise  answer^  but  the  said  Afauient  wholly  reAises 

to  admit,   prays  Judgment,  and  that  the  aforesaid  ^/iwrrd  nuy 

[  *276]       *be  precluded  from  having  his  Action  aforesaid  against  him,  4^. 

Cootinnance.        AikI  because  the  Justices  h^e  will  advise  themselves  of  and  npoo 

the  Premisses  before  they  give  Judgment  thereon,  Day  is  given  to 

the  Parties  aforesaid  here,  until  in  eight  Days  of  St.  Hiltaiyj  to 

hear  their  Judgment  thereon,  because  the  Justices  here  not  yet,  Sfc, 

The  CASE.  The  Case  was  recited  in  this  Manner.    It  appears  by  toe  Re* 

EmtierTiTM.         cord,  thut  Alrared  Graysbrook,  Executor  of  the  Testament  of 

!f  fnaket  hit         Thomas  Kene,  has  sued  an  Action  of  Detinue  agabst  Robert  For^ 

Will  and  ap-        of  MiddJeton^  in  the  CoUnty  of  Warwick,  for  one  Cait  bound 

poiots  an  Exe-      with  Iron,  and  seven  Yokes,  and  divers  other  Goods  and  Chattels; 

^O^^LnT'    ^"^  ^^  counted  that  the  Tesutor,  the  27th  Day  of  December, 

without  ukhig  '  in  the  second  Year  of   the  Reign  of   the  present  Queen,  was 

Notice  of  the       possessed  at  SiUton  in  Coldjleld,  of  the  said  Goods,  as   of  hii 

AdminuStt     ?,wn  P-f^P^'  Goods ;  and  being  so  possessed,  Ae  same  Iby  and 

to  J.  S.  before      Year  died  at  SuttoH  m  Loldfidd  aforesaid,  m  the  County  of  Wef' 

the  Executor  has  tpiVAr,  after  whose  Death,  viz.  the  first  Day  of  February,  ia  the 

^  aIu^i^'.  ^^  ^^^  ^^'  ^®  G^><^  ^^  Chattels  came  to  the  Hands  of 
tor  Mils  the  the  said  Robert  Fox,  at  Middleton  aforesaid,  and  in  his  Hands 
Good*  of  the  de-  qqw  are,  whereby  an  Action  has  accrued  to  the  Plaintiff.  The 
^^to^^^  Defendant  makes  Defence,  and  by  protesting  that  the  said  Tkomm 
wanb  proves  the  Kene  did  not  make  any  Testament,  and  also  by  protesting  that  he 
WUl,  and  brings  did  not  constitute  the  Plaintiff  his  Executor,  for  Plea  says,  that 
O^'Lpd'ut  ^  the  said  Ahared  ought  not  to  have  his  Action  against  him,  be. 
the  Vendee,  and  cause  he  says,  that  true  it  is  that  the  said  Thomas  Kene,  the  sud 
acUadged  that  he  27th  Day  of  December,  in  the  said  second  Year,  was  possesKd 
fo?Uit  PrCb^e  ^^  ^^  ^^^  Goods,  and  thereof  died  possessed  the  same  Day  and 
sopenedes  the  Year,  as  the  Plaintiff  hadi  declared.  But  he  says,  that  after  the 
Administration  Death  of  the  said  Thomas  Kene,  the  Adminbtration  of  all  his 
stk^d^td^  ^*^»  ""^  Chattels  was  by  John  Diot,  Commissanr  to  Thomas 
it :  bat  otherwise  Bentliam,  Bishop  of  Coventry  and  Litchjield,  at  Litchfield,  in  the 
if  It  be  averred  County  of  the  City  of  Litchfield,  the  15th  Day  of  January^  in  the 
nnide'To^diL'^  said  second  Year  of  the  Keigti  of  the  present  Queen,  committed  to 
cbarae  the  fu-  one  Thomas  Kene^  Son  to  the  said  Thomas  Kene  the  Testator, 
nerai  Evpenccs  By  Force  of  which  Administration  the  said  Thomas  Kene  the 
^^di^nlitEa^  '^®">  ^"^^  possessed  of  the  said  Goods  and  Chattels ;  and  being  so 
tor  or  Executor  possessed,  afterwards,  and  before  the  Day  of  the  Pkx>bate  of  the 
was  compeliible  said  Testament  of  the  said  Thomas  Kene  the  Testator,  by  the  said 
suc^SaleshjSr*  -^I'^^^^d,  w.  the  27lh  Day  oi  January ,  in  the  5ecoNi2  Year  afore- 
l)e  indefeasible  s*id,  the  said  Thomas  Kene  the  Son,  at  Sutton  in  Coldfield  afore- 
forevcr.  8.  F.  said/  sold  the  Goods  and  Chattels  specitied  in  the  Count  to  him 
T.**wp.^'4  31  *  *®  ***^  Robert  Fox,  for  a  certain  Sum  of  Money  between  them 
1  Rol«*Abr.'9i9!  agreed  on,  and  by  him  paid  to  the  said  Tlumuis  Kene  the  Son; 
dI.  f.  in  fine,  t'  by  Force  of  which  Sale  the  said  Robert  Fox  took  the  same  Goods 
admUted'iir^'  Chattels  into  his  Hands,  and  was  and  yet  is  possessed  of  them. 

SoMjuUh,  tif'        -^^  ^>>  he  ^  ready  to  verify,  and  demands  Judgment  si  Actio: 
icmndo.  X  Freem;  And  upon  this  Plea  the  Plaintiff  has  demurred  in  Law. 

446.    1  Allow. 

410.  s  Bac«  Abr.  411.  Godolph.  Orpb.'Leg.  141,  $  1.  Wentw.  Off.  of  Ei^ec.  49.  Law  of 

Testam.  4v.  577^     .-::.. 

Bxceptions  tal^cQ  And  itils  Matter  was  debated  by  the  Serjeants,  and  now,  this 
to  tlicBar.  1.       ^^id  Hosier  Terii,  it  was  argued  by  IValsh,  IVeston,  and  the  Lord 

Dyer, 
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Ihfer^  Justices^  but  Anthony  Brown  was  sick,  for  whid)  Reasoo 
he  did  not  argue.     And  the  Justices  who  argued  spoke  first  to  the 
ExceptioDs  taken  by  tlie  Serjeants.     And  lui  to  ^le  first  of  them,  f*roteitatloa 
they  all  held  that  tlie  Protestations  taken  by  the  Defendant  were  ®a^t  ^** 
not  taken  nor  placed  in  Order,  for  first  he  ough^  tp  say  thf/it  the  De^nceud 
Plaintiff*  his  Action  aforesaid  against  lum  ought  not  to  have^  Sfc.  Plea  to  tl\e  Ac- 
and  then  take  his  Protestations  afterwards,  but  to  take  the  Pro-  ^^'^^*^' 
testations  before  the  Action  is  not  the  usual  Form  of  Flei|ding,  ^^      ^*** 
but  contrary  to  the  common  Practice. 

Also  tliey  held,  that  the  second  protestation  was  superfluous,  it  Protf^ttatiep 
being  included  in  the  first ;  for  the  first  Protestation  is,  that  the  """Ia  ^^  ^ 
said  Thomas  Kent  did  not  make  any  Testament,  and  the  second  i«,  SL^'p^iUa&t 
that  he  did  not  constitute  the  Plaintiff  his  Executor,  and  if  he  Max.  X6. 
made  no  Testament  (as  he  says  iq  the  first  Protestation)  er^  he 
did  not  niake  him  his  tilxecutor ;  *  for  without  a  Testament  a  Man  *  Wentw.  Oft.  of 
cannot  be  an  Executor.     Wherefore  the  second  Protestation  being  ^^?1^^^^l?^ 
included  in  the  first  is  superfluous,  547.  *  ^* 

Also    tlie   Protestations   here   are   repv^nant  to    the  Matter  That  which  is  ; 

pursuant,    f  For  a  Protestation  (as  Walsh  defined  it)  is  a  saving  the  Oronnd  of         j 
to  the  Party  who  takes  it,  from  being  concluded  by  any  Matter  ^^t'S  taken 
alledged   or  objected  against  him,  upon  which  he  cannot  join  by  Protestation^ 
Issue,  and  it  is  no  more  than  an  Exclusion  of  a  Conclusion,  for  ^^y  ^^?^\  ^  ^^' 
he  that  Ukes  it  excludes  the  other  from  concluding  him ;  and  it  ^^twj}^ 
ought  to  be  consistent  with  the  Seque)  of  the  Plea.     But  here  joiaed  upon  it; 
the  Matter  taken  by  the  Protestation,  vi%,  the  making  of  the  ^  in  Detinoe  by 
Plainuff  Executor  may  be  denied  by  Answer,  and  Issue  may  be  T^^lZ^t 
JDmed  upon  it,  for  it  is  the  Ground  of  the  Suit,  and  it  utterly  de-  cannot  take  bv 
stroys  die  Action  of  the  Plaintiff*;   and  such  Matter  as  'is  the  Prote«taUon  that 
Effect  of  the  Park's  Suit  cannot  be  taken  by  Protestation.    Also  J^e  PWntiffbto 
tiie  Lord  Dtfer  said,  that  he  has  confessed  in  the  Plea  afterwapdi  Exeeotor.  S.  P. ' 
a  Thing  which  is  meerly  contrary  to  the  Protestation,  for  after  Moor,  aw.  frt. 
that  he  has  alledged  in  his  Plea,  that  the  Administration  was  com*  ^*  ^^3^' 
mitted  to  the  Son,  and  that  the  Son,  by  Force  thereof,  was  pos*  Doe.  Pla.  f96« 


sessed  of  the  Goods,  he  says,  and  being  so  thereof  possessedf  of"  Heath's  Max.  96. 
terwardSf  and  before  the  Day  of  the  proving  the  Testament  of  the  pincVass^^'   * 
aforesaid  Thomas  Kene,  tlie  Festator,  by  the  aforesaid  Alvared,  t  Co.  Utt.  tu  K 
4^.  by  which  Words  (before  the  Day  of  the  proving  the  Teua^  l-«tt.  R.  eos,  tss. 


ment  of  the  aforesaid  Tliomas  Kene,"^^  Teitator)  be  agrees  that  nSth^Sfie. 
tliere  was  a  Testator  and  a  Testament,  which  is  contrary  to  his  \  Pineh  176.   a ' 
Protestation,  whereby  he  denies  it.     Wherefore  his  Protestatiuni  Finch  sen.  Vin. 
being  repugnant  to  die  Plea  afterwards  are  not  well  taken.  usiuitira*  aT^ 

And  as  to  anodier  Exception  taken  to  the  Bar,  in  that  the     Exceptions. 
I>efendant  does  not  shew  forth  to  the  Court  the  Letters  of  In  Detinne  by 
Administration,  Walsh  and  Weston  said,  diat  this  is  not  neces*  *°  ^**^"*JJaiiMt 
sary*  for  two  Causes,  first,  for  that  he  pleads  them  byway  of  [*^77]^ 
Bar,  in  which  Case  they  shall  not  be  shewn,  ^  as  they  ought  to  be  Vondee  of  Goods 
if  a  Thin^  was  demanded  by  the  Administrator;  and  secondly,  for  H^inij^^JJJII.^' 
that  the  Defendant  here  is  not  privy  to  them,  but  they  remain  fore  the  Will 
with  the  Administrator.    So  that  the  Plea  b  good  notwithstanding  proved,  the  Dc- 
U,is  Exception.  S?S:^ 

Letters  of  Administratioa.    S.  P.  1  Show.  40a. 
•Same  Diversity,  P.  10  £d.  4*  la.  Ver  Chfike.    Fitz.  Monstrans  de  faitt,  107.    P.  16  Ed*  4. 
S  a.  ^  yhoyr#  408. ' 

Another 
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Esreption  .1.  Another  Exception  was  taken  to  the  Plea  in  Bar,  for  that  At 

Y^t^'verndi^t  ^f^***"*  ^^^  alledged  that  the  Administration  was  committed  to 
theOrdinry  wbo  Thomas  Kene  the  Son,  by  the  Commissary  of  the  Bishop  of  Co- 
committed  the  ventry  and  IMchiield^  and  has  not  alledged  that  the  Bishop  of  Co- 
t^^lmln&t  '^'^'y  *"^  Litchjield  was  the  Ordinary  of  the  Place  where  the 
the  Pla«  where  Testator  died ;  and  if  the  Place  was  not  within  his  Diocese,  die 
the  Testator  died.  Bishop  ot  Coventry  and  Litchfield  had  no  Authority  to  commit 
isS's^  Fitl'  Administration,  but  it  is  void,  and  therefore  to  make  it  good  he 
Jndgment  35.  ought  to  shew  that  the  Bishop  was  Ordinary  of  the  Place.  Bat 
Bro.  Pleading  Weston  said,  that  it  is  not  necessary,  because  it  appears  by  the 
Twtam.']!i  ^*'  Letters  of  Admmistration,  that  the  Testator  died  within  the  Dio- 
437.     '    '     *     cese  of  the  Bishop  who  committed  the  Administration,  which  ought 

to  be  credited  by  us,  and  to  be  intended  accordingly.     But  the 

Lord  Dyer  held  ^e  contrary,  for  inasmuch  as  the  Admioistrator 

derives  his  Authority  from  the  Bishop  of  Coventry  and  Ldtchfieldf 

who  has  no  Power  to  commit  Administration  to  him  unless  the 

Testator  dies  or  has  Goods  within  (lis  Diocese,  therefore  it  oncht 

to  be  precisely  averred  tliat  the  Place  where,  Isc.   is  within  his 

Diocese.     And  although  the  Letters  of  Administration  shew  it,  yet 

^9Co*Si.a.4l.a.  they  don't  bind  any  in  our  Law,  for  they  may  be  *  denied,  and  the 

•TheS!  Difffiib.   ^'  ^^  *®  Ordinary  shall  not  be  conclusive,  but  it  is   *  issfuable, 

4.  eap.  10. 1*2.  '   and  shall  be  tried  by ''an  Inquest  in  our  Law,  if  Issue  be  joined 

*  Dy.  294.  pi.  7.    upon  it.    And  he  said,  that  in  a  Writ  of  Annuity  against  a  Parson, 

4ua.^Pott28S**'  '^  ^^  ^^y^  **^  ^^  *^""^  **''  Church  discharged,  and  prays  in 
^dj.  Aid  of  the  Patron  and  Ordinary,  the  usual  Course  is  to  pray  in 

Aid  of  such  Bishop  loci  illius  Ordinarii.    And  so  he  ou^t  to 
pray  here,  and  forasmuch  as  he  has  not  done  so,  the  Plea  is  not 
good. 
The  Matter  m  As  to  the  Matter  in  Law,  Walsh ^  puisne  Justice,  and  Dyer, 

Law.  Cliief  Justice,  held  the  Law  for  the  Plaintiff,  and  Weston  held  k 

Un^vS^d'  ^^^  *^  Defendant.  *  For,  he  said,  by  the  Common  Law,  before 
j^t.  the  Statute  of  Westminster  2.  cap,  19-  if  a  Man  had  died  intestate, 

•  9  Co.  58.  b.  the  Ordinary  should  have  had  his  Goods  to  dispose  of  tn  pios  ami, 
s^BuUt  si*  C^tV  ^^^  ^''^^"  *^®  ^*^^  intestate,  and  had  not  committed  his  Goods  to 
127.  3  Mod.  59.  any  Person  to  be  disposed  of,  the  Law  adjudged  the  Ordinary  die 
c  Show.  409.  most  proper  Person  to  have  the  Disposition  of  them.  For  it  was 
sFindiirs^'fiac.  ^  ^  presumed  that  the  Ordinary,  who  had  tlie  Care  of  bis  Sool 
I^w  Tracts  160.*  in  his  Life-time,  would  be  the  fittest  to  have  the  Care  and  IXs- 
Po«t  2ao(b).  So  posal  of  his  Goods  in  pios  usus  after  his  Death,  for  which  Reason 
M7nte»ufed5Sng  ^^^^  *®  Intestate  had  not  left  the  Charge  of  his  Goods  to  any 
witbo«t  Kindrrd,  one,  the  Law  committed  them  to  the  Ordinary.  And  therefore 
the  Ordinary  may  the  Ordinary  might  seize  them,  and  keep  them  without  Wa^t,  and 
ww^9M.^37  ^^  might  have  ^ given  or  aliened  them,  or  have  otherwise  disposed 
Mam^  V,  Niipp.  of  them  at  his  Pleasure,  and  the  Money  arising  from  them  he  was 
'  1  Finch  416.^      to  dispose  of  in  pios  usus,  and  if  he  did  not,  he  broke  the  Con- 

Ll^^}H'Jt!i^  fidence  and  Trust  reposed  in  him,  for  which  he  stood  charged  b 
nee  toe  contrary     -^  ,^^i*rfc  ii  \     d^^f  *i»         -^        't 

nCo.  1S5. b.         Conscience  to  God:    But  nevertheless  the  Gift  or  Alienation  of, 

0  Co.  S9.  a.  Dy.  the  Goods  by  the  Ordinary  was  good  by  the  Law  of  the  Realm. 
rKurA^r!*9t8.  ^"^  although  the  Law  committed  the  Goods  to  the  Ordinary, 
C.  |)l.'i,  %\wx!   'yet  it  did  liot  make  the  Ordinary  chargeable  to  Actions  of  Cre» 

,198.  Wentw.  Off. 
ofExcc.  173,  174. 

f  Hcrewitli  ajcrec  IM.  18  H.  6.  23.  b.  Per  Forteseue.  Dy.  J47.  pi.  7X  1  Rol.  Ahr.-906.  pi.  S. 
3  Mod.  60.  1  Show.  409.  obiter.  1  Finch  410.  tf  Finch  174.  Ncls.  Lex.  Testara.  it.  Post  fW 
(d).  Yet  Koe  the  contrarv  H.  11  H.  7. 12.  b.  Per  Fineux,  Bro.  Administrmtors  50.  M.  9  £d.  4. 
^1^^^^**^     F>tz*  Kxccutoni  36.    6  Co.  83.  a.    9  Co.  39.  b.    i  lust  397. 

ditors 
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ditors  for  Debts  due  to  diem  by  the  Intestate,  bi|t  the  Chftrge 
of  the  Ordinary  was  only  to  employ  them  in  pios  usus,  and  in  Acts 
of  Charity,  and  the  Common  liiw  did  not  make  him,  being  a  spi- 
ritual Governor,  subject  to  temporal  Suits  for  such  Tilings.  And 
this  was  a  great  Defect  in  the  Common  Law,  there  being  no 
Remedy  to  come  at  die  Debts  of  the  Intestate,  for  which  UeasOn 
the  Statute  of  Westmimter  2.  cap.  19*  was  made«  which  provides, 
that  where  after  the  Death  of  a  Person  dying  iiUestatCt  who  is 
bounden  to  some  other  for  Debtj  the  Goods  come  to  the  Ordinart/ 
to  be  disposed,  the  Ordinary  from  henceforth  shall  he  bound  to 
ansvoer  the  Debts,  as  far  forth  as  the  Goods  of  the  Dead  Kill  er- 
tend,  in  such  Sort  as  the  Executors  of  the  same  Party  should  hove 
been  bound,  if  he  had  made  a  Testarnent.  Which  Act  has  remedied 
the  great  Mischief  wl.ich  was  suffered  at  tlie  Comioion  I^w,^  and 
has  provided  that  the  Debts  of  the  Intestate  shall  be  paid,  and  that 
the  Ordinary  shall  be  chargeable  for  themi  and  iball  be  answerable 
to  tlie  Creditors,  as  far  as  the  Goods  of  the  Intestate  which  come  tq 
his  Hands,  will  extend.  And  the  Words  of  the  Act  (bounden  tQ- 
some  other  for  Debt)  are  not  only  to  be  intended  of  such  Intestates 
who  were  bound  in  an  Obligation,  but  they  comprehend  every 
Debtee,  for  whatever  Cause,'  who  dies  intestate,  whose  Executory 
(if  he  had  made  any)  should  have  been  chargeable  with  his  Debt. 
And  therefofc  they  comprehend  .the  Debt  of  an  Intestate  who 
owes  to  his  Lessor  Arrears  of  Rent  reserv^  upon  a  Lease  for 
Years,  and  every  other  Debt  which  an  Executor  is  bound  to  pay. 
^  So  that  this  Statute  has  made  the  Ordinary,  who  before  disposed  h  i  RoU  Abf.90S* 
of  the  Goods  of  tlie  Intestate  as  a  spiritual  Govenior,  subject  to  pi.  4. 
temporal  Suits  for  diem,  and  sueable  by  Action  of  Debt,  or  odier 

Eersonal  Suit,   which   lay  against  the  Intestate,    and   has  made 
im  chargeable  in  the  temporal  Law  as  far  as  the  Value  of  the 
Goods  will  reach.     *  And  accordingly  there  is  a  Writ  formed  in  iRoffifft.i4i.a, 
the  Register,  viz.  Command  A.  Bishop  of  E.  to  whose  Hands  the  FN-  B.  no.  d. 
Goods  and  Chatties  wldch  were  D.%  who  died  intestate,  as  it  is  said^  J^*^**  ^**  '^^•^ 
came,  thai  justly,  &c.  lie  render,  &c.  so  diat  the  Possession  of  die  k  ]&.  la  H.  6.  tx 
Good«|  and  the  Act,  make  him  chargeable,  but  further  than  tlVe  ^-PerF^ncu. 
Goods  extepd  he  shall  not  be  charged.    And,  Sir,  although  the  j  r^i^'uT  a.^^: 
Ordinary  might  by  the  Common  Law  seize  and  take  the  Goods  pi.  i/iPiiiek 
which  the  Intestate  had  at  the  Time  of  his  Death,  yet  for  the  Debts  4io.  8  Finch  174^ 
due  to  the  Intestate,  or  for  Things  in  Action,  the  Ordinary  had  no  fjvr'^o'wj** 
Ilemedy  either  *^  before  or  Uince  the  Statute,  for  he  could  not  Fits.  Covenant ^4, 
bring  aq  Action  of  Debt^  or  other  Action  for  a  Debt  due  to  the  M.  iaH.6.te3.bJ 
lutesute,  and  by  die  same  Reason  he  could  not  °* release  the  Debts  i^n^Ju^qos 
due  to  die  Intestate;  but  his  Interest  was  only  to  seize  the  Things  pi.  5/ w.  Jom» 
which  the  Intestate  had  in  Possession,  and  with  them  he  might  i7.'>. 
do  as  he  pleased,  b^t  he  could  not  sue  the  Debtors  of  die  Intes-  |^  ^'  ^%^'gt^' 
tate.     And   this  was  taken  to  be  a  great  Mischief,  for   by  thia  900.39. ■• 
Means  the  Debtors  would  keep  in  dieir  own  Hands  the  Money  1  Kol.  Abr.  90<L 
which  they  owed  the  luteslate,  and  thereby  the  Persons  to  whom  Pj- ^'  ^^'  •^•■** 
the  Intestate  w^s  indebted  could  not  have  Remedy  for  the  Debts 
due  to  them  by  the  lAtestate^  but  only  according  to   the  Kate 
of  the  Value  of  the  Goods  iu  Possessaion,  so  that  if  the  Debt 
^hich  the  Intestate  owed  *was  ^£'40,  aad  he  died,  having  Goods      £  *S78  1 
to  die  Value  of  j£^,  and  a  ^ood  Debt  of  ^20  was  due  to  him 

bv 
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by  Obligatiotiy  iiow  he  to  Mliom  he  owed  the  «£40  could  oiiI| 
have  Remedy  for  £00  of  his  Debt,  that  b  to  say,  for  no  more 
than  the  V^ue  of  tlie  Goods  in  Possession,  for  Bone  could  m 
for  the  J[QO  due  to  the  Intestate.     And  thua  he  to  whom  the  I^f 
testate  was  indebted  was  defrauded  of  his  Debt,  and  he  tkat  m 
hidebtcd  to  tlie  lutestate  ret^jued  the  Debt  in  his  Hands,  wUdi 
by  good  Reason  ought  to  go  to  satisfy  the  Ci^editor  of  the  IdI»- 
tate;  and  this  waq  taken  to  b^  a  Thing  againait  Consci^iicei  and  a 
great  Mischief.    And  therefore  to  redress  it  the  Statate  of  31  £(> 
icard  3.  cap,  lY.way  made,  whjch  enacts,  thai  in  ^a$ewhen$ 
Man  dieth  intestate,  the  Ordinaries  $haU  depute  the  next  and  mof 
lawful  Friends  of  the  dead  Person  intestate  to  admi^isler  JmGwb^ 
which  Deputies  shall  have  am  Jction  to  demand  and  ftfover  as  Et* 
ecutors  the  Debts  due  to  the  said  Person  intesfate  in  the  Kin^s  Qmrt^ 
for  to  administer  and  dispendjor  the^oulofthc  <^^s  andskaH 
ansTPer  also  in  the  King^s  Cqurf  ta  others  to  whom  the  s^i^demlPe^ 
son  was  holden  and  bound,  in  the  same  Manner  ^sExecuUmduM 
answer:  And  they  shall  be  account(iple  to  the  Ordii^ries^  as  Exeat 
tors  are  in  the  Case  of  a  Testament,  as  well  of  the  Time  past  as  tk 
Time  to  come.    So  that  this  Act  provides,  that  where  a  Mfn  dies  b- 
testate,  the  Ordinary  shall  commit  the  Administratioii  fo  othm 
M'ho  are  the  next  and  most  faithful  Friends  of  the  <lea4^.ml  it 
«   gives  theni  an  Action  of  Debt,  and  does  not  give  it  to  the  v^dimij 
himself.    And  the  Reason  thereof  seems  to  be,  becaose  the  Or- 
dinary b  a  spiritual  Govenior,   wholly  conversai^t  ia  spiiitiial 
Causes,  to  whom  it  is  inconvenient  to  toil  in  the  teinporal  Coa- 
cems  of  others,  and  therefore  the  Statute  has  given  him  LibMy  tx) 
appoint  others  to  take  the  Trouble  of  the  Administrat|oii  at  the 
Intestate's  Goods,,  and  they  shall  have  Power  as  Exe<»tofi,  wai 
may  recover  the  Debts  of  the  Intestate ;  and  so  it  has  reinediej 
the  said  Mischief.    And,  Sir,  although  thb  Apt  gives  Power  tq 
the  Ordinary  to  conmiit  the  Administration  to  others,  yet  it  seems 
•  sKel^.  Sio.        to  me  that  he  might  ^do  it  by  the  Common  Law  before  th^Act 
Kelt.  IiCx.Te«-     For  if  tlie  Common  Law  gave  the  Possessiop  of  the  Qoods  to  hio, 
F^N^B  iS^d^^  ^^^^  thence  it  follows  that  he  might  commit  then^  to  aqother,  for 
Post'sso  (h).*   *    when  he  had  the  Goods  he  might  do  with  them  at  liis  Pleasure; 
^  See  Ante  27r       and  as  he  might  ^give  them  or  sell  them,  by  the  same  Reasoo 
(0*  he  might  commit  them  to  another,  if  he  pleased,  and  the  Cooi- 

mittee  might  dp  the  same  with  them  that  the  Ordinary  might 
For  tlie  chief  Chaise  of  the  Ordinary  is  about  divine  and  spi* 
ritual  Things,  and  although  our  Law  •gives  him  Authority  over  the 
Goods  of  integtates  in  his  Diocese,  yet  the  Care  and  DbpositioD  of 
them  is  not  his  principal  Charge,  for  that  b  conversant  about  spi- 
ritual Matters,  as  it  is  said  before,  and  if  he  couTd  not  commit 
the  Goods  and  the  Dbposal  of  them  to  another,  great  Inconve- 
nience would  follow  from  it.  For  as  one  'might. die  intestate 
within  his  Diocese,  so  might  20,  or  100,  or'lOOO;  and  if  facrcoold 
not  commit  the  Admipbtration  and  Care  of-  them  to  bthdi^,'  thea 
he.  must  take  it  upon  himself,  and  the  Business  would  be 'so  great 
that  it  woidd  withdraw  him  from  liis  principal  Charge  and  Voca- 
tion, which  is  about  divine  and  spirittial  .JThingSi  and  after  all 
he  could  not  be  able  to  perform  all  the  Business  concerning  the 
Goods  of  Intestates,  which  would  be  attended  with  great  Incon- 
venience. 
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lenience.     For  tvhiGh  Reason  tlm  Law,  ex  necessitate^  gdve  lain 
Authority  to  commit  tlie  Admimtration  of  die  Goods  o(  Intes- 
tates to  others^  before  the  Statute  of.  3 1  Ed.  3.    And  such  Com* 
biittees  might  ^give  or  sell  the  Goods  which  came  to  their  tiands,  ^  Nitte,  tilicn  (Un 
and  do  with  them  at  their  Pleasure ;   and  siich  Coniniittced    or  ^^^'^S^J'i.^r J^ 
•Administrators  might  be  "^sued  in  an  Action  of  Debt  before  the  nary  with  Toucr 
Statute  of  31  Ed.  3.  as  well  as  the  Ordinary  might,  and  this  by  tocomnut  Ad- 
Bquitv  of  the  Statute  of  IVestfninster  2.  cap.  19-     So  that  before  J5JJ!|^**{[^s^'^^ 
the  Statute  of  31  E(l.  3.  the  Administrators  might  be  sued  by  the  of  si  Ed,  S.  yet 
Creditors,  and   the  Administrators  had   full  Power  ^o  alien  or  sack  Conrnii tree 
^ve,  or  otherwise  dispose  of  the  Goods  of  the  Intestate  which  was  io«wy  Re- 
cam^  to  their  Hands.     ^  But  such  Administrator  could  not  get  in  pn^ht  with  thT^ 
any  Debt,   nor  sue  any  Action,  for  his  Authority  was  con&ied  Orflinary  bimsclT 
only  to  die  Things  in  Possession,  and  be  could  not  meddle  wilk  £?!?*'*!'^™j" 
^Thu^s  in  Action,  for  he  could  not  release  a  pebt  due  to  the  In-  rived  ^ftn4"tlK• 


rc«• 


testate,  any  mons  than  an  Executor  now  can   before  Probate  of  furc  if  theOrdi- 
Ihe  WilL    For  before  the  Executor  baB  proved  the  Will  of  tlie  "?y^^r^^"''t'5,^ 
Testator^  he  cannot  ka¥e  'any  Action  of  De^A,  and  by  ilie  same  Suiuatatc'i  Goodt 
Reason  he  cannot  '<  release  the  Debt,  for  he  cannot  be  said  to  («s  the  greater 
have  a  Ri^t  to  that  which  he  has  no  Means  to  obtain,  and  die  ^P*nioM  »eera  t# 
Debt  which  he  cannot  demand  he  cannot  discharge.     And  thus  ^^^  Uiere^is  no 
die  Law  was  touching  the  Administrator  before   die  Statute  of  Authority  here 
81  Ed.  5.  for  he  had  no  Power  to  get  in  .any  Debt  or  Duty  due  vo«€hed  to  sup- 
to  ihe  Intestate,  and  by  reason  thereof  die  Debtors  of  the  Intea-  ^e^n)^^ 
tates  would  keep  the  Debts  in  their  own  Hands,  and  the  Creditors  segvente  «M«/wr 
of  the  Intestates,  who  ought  to  have  them,  were  disappointed  of  ^'**'  ^^^  ^™- 
them,  as  it  is  said  before,  which  was  a  lliing  against  Conscience,  do  Vt^iw/n  <fer!?l 
and  a  great  Mischief;  for  the  Redress  of  which  the  Act  enables  tUa  poiestm  non 
the  Administrators  to  have  an  Action,  and  to  recover  tlie  Debts,  P*!^  ^  ^^ 
as  Executors  may,  which  Point  is  die  only  Purview  of  the  Act.  Jfpjjt  «80  (i). 
But  as  to  our  Case,  viz.  as  to  the  ^  giving  or  alieniiig  the  Goods  ^ou^  tliey  were 
in  his  Hands^  the  Administrator  had  Power  to  do  this  at  the  Com-  ^>argeable  b>ihe. 
iBon  Law.     And  althoi^  the  Act  provides  that  the  Ordinary  shall  toJ^'Vco-Sf^k 
irommit  the  Administration  in  case  where  a  Man  dies  intestate,  and  9  Co.  40.  a.  b. 
in  our  Case  here  he  did  not  die  intestate,  but  made  a  Testament  and  *  '2?*^?^^  '^'^ 
Executors,  and  before  the  Probate  Administration  was  committed,  J"  iidi.  Lc^ 
and  the  Administrator  aliened  the  Goods,  and  afterwards  the  Tes-  T^am-  is. 
tament  was  proved,  yet  it  seisms  to  me  tliat  the  Sale  of  the  Ad-  •  2  Iwt.  398. 40k 
ministrator  shall  be  good,  because  it  is  not  declared  in  the  Pleading  \  show.^ioz. 
that  the  Ordinary  liad'Notice  of  the  Testament     '  And  if  he  that  Neli.  Lei.  Tet- 
is  Executor  keeps  the  Testament  secretly,  and  neither  he  nor  any  **""•  ^  ^o«^ 
btlier  gives  Notice  of  it  to  the  Ordinary,  there  is  no  Defect  in  f  q?  ^^)^  ^  i^ 
the  Commission  of  Adniiai^tration  by  the  Ordinary,  for  he  did  pi.*i9.   i'its.  Es* 
not  know  but  he  had  the  Care  of  the  Goods;  pud  Uiere  is  Reason  (^cutomio?.  lir«. 

'  49.   Perk.  $482. 

5  Co.  98.  a.  9  Co.  30.  a.  39.  a.  lOCo.  dS.a.  Co.  Lit t.  29*2.  b,  1  Rol.  It.  i>l.  Hutt.  31. 
Wcntw.  Off.  of  Exec.  35.  Godolpli.  Orpli.  Leg.  144,  145.  $  4,  U4.  Cowel's  Inst.  119.  $  4.  Poi« 
980  (f»).  N9ie^  this  i«  to  be  understood  that  he  cannot  sue  pficctualjy,  for  the  Executor  maf 
eomaicfiee  an  Action  before  Probmtef  bnt  he  cannot  declare  upon  it.  1  Rot  Abr.  917.  A.  pL  2. 
T»  Raym.  481.  ^aik.  302,  303.  Per  Ptncdy  J.  11  Mod.  39,  40.  Law  of  TcsLuneatn.  ke.  3(;u. 
361,363. 

t  All  the  Ro6k9  ieetn  to  be  clearly  a^inst  this  Opinion  in  tbis  Poijit.  See  Co.  Utt.  J9S.  W 
5  Co.  f8.  a.  bit.  9  Co. 39.  a.  10  Co.  3?«  a.  t  Brown).  \7i,  T.  Jones  73.  1  Frrem.  446.  Sulk. 
501.  3  Salk.  td3.  20  Mod.  171.  11  Mod.  39.  4  Bar.  Abr.  280.  Godolph.  Orph.  Lcf.  14j. 
f  4.    Law  of  Testaments,  ife.  360.  tS6S.    Wcnlw.  Ort'.  ol'  tlxec  ?9o.    Po<l  SUl  (e). 

*  .Sec  fupra  (c). 

A  Law  of  Tdtamentfl,  4rc.  451. 

to 
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^  See  Hob.  51. 
i/olmef  V.  TVttf. 
Notice  most  be 
giveiiofaTtiitig 
ftecret. 


111.  2.  Pits.  £xc- 
cutors  51.  Bro. 
43.  Administra- 
ton  52.  AssetB 
intfnnainei  4. 
Notice  16.  1  Rol* 
Abr.  927.  T. 
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to  think  that  the  Goods  might  have  beeo  insted^  if  he  liad  fioft 
appdinted  the  Administrator  to  have  the  Cue  of  them,  tad 
therefore  he  is  not  bound  to  take  Notice  of  the  Testatiicnt, 
*  for  that  is  a  i»ecret  *  Thing,  which  the  Ordimiry  shmll  not  be  bound 
to  enquire  after ;  and  ttstamentum  est  tesiimtmium  mentiM,  Mid  how 
can  it  be  said  the  Testimony  of  his  Mind,  when  it  is  not  known? 
Wherefore  it  is  reasonable  that  it  sliould  be  made  known  to  the 
»  H  Tf  k  ^'^''^''y-  ^-^^  ^^  ^^^^^  ^^  ^''^  ^^  Tenant,  and  the  Tenant  makes 
p!r  ftMd  It  Jay!  **  Feoftuient,  the  Lord  may  avow  upon  his  ancient  Tenanti  for  he  ii 
M.  22  H.  6. 34.  b.  not  bound  to  take  Notice  of  the  Feoflfment,  but  the  Feoffee  oogk 
Per  FuUkarp.  H.  to  give  the  Lord  Notice  of  his  Purchase*  *  And  if  »n  Action  of 
P«r  CAoik^M.'  I^cht  is  sued  against  an  Executor,  who  has  Assets  in  bis  Hands,  sal 
s  Ed.  4. 1*2.  b.  he  not  bavins  Notice  of  the  Writ  pays  the  Assets  to  others,  and  sAcr- 
Per  Mmrkkam.  wards  has  Notice  of  tlie  Writ,  he  shall  be  allowed  to  pay  the  AsaeH 
H?29H?8!^?o.'  ^^  *®  others,  and  shall  not  be  chargeable  to  the  Plaintiff  for  it, 
Ibid.  111.  146.  *    although  he  had  not  Notice  before  the  Capias  pluries,  as  it  is  heM 

in  2  H.  4.  for  there  the  £xecutor  who  came  in  at  the  Cania$  P/s- 
ries,  said  that  he  had  fully  administered  before  he  had  Notice  of 
the  Writ,  which  was  sued  in  *  another  County  than  where  be  dwei^ 
and  the  Opinion  of  the  Court  was,  tliat  the  Plea  was  goofl,  and 
that  he  should  not  be  charged  to  the  Plaintiff  for  the  Goods  which 
he  had  employed  in  Payment  of  other  Debts  pending  the  Writ, 
pi.  2.  Cro.B-.79S.  where  he  had  not  Notice  of  the  Writ;  wherefore  the  Plaintiff  said 

that  he  warned  him  at  such  a  Day,  at  which  Hme  he  had  Aiset% 
prist,  €t  alii  e  contra.  *  So  that  we  see  Notice  ought  to  be  given 
to  the  Ignorant  by  him  diat  has  Knowledge  of  the  Matter,  or  eiie 
he  that  has  Knowledge  shall  not  take  Benefit  of  the  Things  whkh 
the  ignorant  Person  does  by  reason  of  his  Ignorance  of  Ae  Mat- 
ter. So  here  the  Execntor,  who  had  Knowl^ge  of  the  Will,  aod 
^^c  IS'  ^*^  "^^  8*^^  Notice  of  it  to  the  Ordinary,  but  suffered  the  Ordi- 
M^he'lAw  secBifl  n^ry,  wiio  was  ignorant  of  the  W^ill,  to  commit  Adminbtration  to 
to  bi-  the  sume,  another,  who  was  administred,  and  sold  the  Goods  to  the  Defend- 
W>?fb  *M^  d  in  ^"^'  ^^^'^  "^^  ^^^  Advantage  of  his  own  Silence,  nor  avoid  the 
the  game  County  Sale  made  by  the  Administrator,  who  is  not  averred  to  have  Notice 
nrherein  the  Exe-  of  die  Will  at  the  Time  of  the  Sale  made;  neither  shall  his  Pro- 

worrit'^'asTtTi  *^^^  ^^  ^'^^  ^^^'*  afterwards  avoid  the  Acts  done  by  die  Admini- 
said  hyVauffhan,  sfrator  mesne  between  the  Time  of  the  Administration  committed, 
"  "  and  the  Probate  of  the  Will.     And  although  the  Act  of  31  JEtf.  3. 

provides  dint  the  Ordinary  shall  commit  Administration  in  case 
where  a  Man  dies  intestate,  and  in  our  Case  here  he  did  not  die 
intestate,  yet  both  since  the  Act  and  at  the  common  Law  before 
the  Act,  Administration  may  be  committed  where  he  that  is  dead 
makes  a  Testament  apd  Executors.  '  As  if  the  deceased  makes 
Executors,  and  they  refuse  before  the  Ordinary,  *or  if  the  Exe- 
cutors prove  the  Testament^  and  afterwards  die  intestate,  then 
Administration  may  be  committed,  and  yet  it  is  not  within  the 
Words  of  the  Act ;  but  it  is  within  the  *^ Intent  of  the  Act,  for  the 
U   ait's  Cise         ^"tent  of  the  Act  was,  that  Administration  should  be  committed 

'  1  Rol.  Abr.  907.  pi.  6.    2  Bac.  Abr.  405.    Law  of  Testaments*,  &c.  454. 

J  Post  '/si  (f\\ 

^  That  the  Act  extends  to  both  these  lotcstates,  9  Co.  40.  a.  Law  of  Testaments,  &c.  454. 

where 
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C.  J.  upon  Con- 
ftTMice  with  the 
Jii(l;<es  of  K.  B. 
nnd  npon  Consi- 
deration hud  of 
flits  Book,  and 
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there  wiis  no  Executor  that  would  intermeddle.     So  shall  It 

e.    ^  And  if  a  Man  makes  his  Will,  and  appoints  that  the'  i  Po^t  ssi  (o). 

tors  of  J.  S.  shall  be  his  Executors,  and  he  dies  living  J.  S. 

the  Ordinary  may  commit  Administration  of  the  Godds  of 

lat  his  dead ;  and  if  the  Administrator  gives   or  sell$  the 

,  and  afterwards  J,  S.  makes  his  Executors,  and  dies,  and 

ecutors  prove*  the  other  Will,  yet  they  shall  not  avoid  the 

or  other  Acts  of  the  Administrator,  although   he  did   not 

die  intestate,  but  made  his  Will.     And,  Sir,  the  Intent  of 

;t  is,  that  if  a  Man  makes  his  Testament  and  Executors, 

ere  is  a  mesne  Time  in  which  the  Executors  cannot,  or  will 

ffecute  the  Testament,  the  Ordinary  may,  in  the  mean  Time, 

it  Administration,  and  the  Acts  of  the  Administrator  made 

!  Time  shall  bind,  and  this  stands  with  the  Intent  of  the  Act, 

th' common  Reason.     '^And  if  a  Man  makes  his  Executors,  k  t.  4H.7.  M.iu 

iters  into  Relidon,  and  is  afterwards  derai^ned,  he  shall  not  i^er  Brown.  - 

the  Acts  of  the  Executors  done  in  the  mean  Time.     '  Same  ^.j^"*'  tort  C 

if  a  Man  makes  his  Testament,  and  oi^dains  tliat  a  ^  Year  pi.  15.  Oodoiph* 

is  Death  such  Persons  shall  be  his  Executors,  and  dies,  the  C)rph.  L».  77. 

iry  within  the  Year  may  commit  Administration,  and  the  ^'\^j  j  ^' 

)r  Gift  of  the  Goods  by  the  Administrator  within  the  Year,  m  Hereby  note 

er  Acts  done  by  him  within  the  Year,  shall  never  be  avoided  that  th«  Power 

J  Executors  after  the  Year;  for  the  Ordinary  during  the  Year  ^^*\^^'^"^aU 

ithority  to  meddle  with  the  Goods,  and  may  duriug  that  Time  umited  aWqua- 

it  the  Administration  of  them  to  others,  from  whence  it  fol-  Hfied.  SeeSwinh. 

hat  during  that  Time  the  Acts  done  by  the  Administrator  off!  of^Exec*ML 

le  good  for  ever.     So  here  the  Ordinar}',  not  knowing  that  a 

iras  made,  had  good  Authority  to  commit  Administration  by 

^ent  of  the  Act,  and  the  Administrator  to  administer.     And 

)re  the  Probate  of  the  Will  afterwards  shall  not  difiprove  or 

that  which  was  well  done  before,  but  the  Sale  to  the  De* 

it  by  the  Administrator  is  good  and  indefeasible  ;  for  which 

t  it  seemed  to  him  that  the  Plaintiif  should  be  barred. 

the  other  Hand,  IValsh  nnd' tiie  Lord  Dyer  argued  for  the  £  coaf ro  f or  the 

iff.  And  '  "        ■    ■  "■  "        ^ 

IS  brough 
id  Thomas 

iff  his  Executor,  and  the  Testament  is  proved,  and  he  has 
ced  it  to  the  Court.  And  the  Defendant  in  the  Bar  has  shewn 
lathy  and  the  Cotnmiission  of  Administration  to  tlie  Son,  and 
le  before  the  Probate;  but  he  has  not  said  tliat  he  died  intes« 
ind  therefore  inasmuch  as  he  has  not  alledged  it,  but  has 
sed  by  the  nient  dedire  that  he  made  a  Will,  and  that  it  is 
1,  we  ought  to  consider  how  the  Matter  and  th6  Authorities 
MTutor  and  of  Administrator  to  one  same  Person  stand  toge- 
And  as  to  this,  ^  there  are  three  Persons  (as  Walsh  said)  » Cart.  i*^. 
ave  to  do  with  the  Gbods  of  the  dead,  that  is,  the  Executor, 
rdinary,  and  the  Administrator.  *  The  Executor  is  the  Officer  <>  Salk.  so.-^ 
ited  for  that  Purpose  by  the  Party  himself,  in  whom  the  3  Salk.  Hi4. 
has  reposed  the  Property  of  the  Goods,  and  a  Confidence  to 
e  of  them,  and' to  execute  hb  Will.     And  if  the  Party  does     . 
ipoint  any  oiie^  then  the  Law  appoints  one  to  preserve  liis 

Goods 
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Goods  without  Watty  and  to  dispose  of  tbem^  and  that  n  the  Or* 
dinary,  ^  who  in  respect  of  his  Fuoction,  Pie^,  and  Integfitj,  is 
esteemed  in  the  Law  the  most  worthy  Mid  fit  Person  to  perforin 
such  an  Oflke.  ^  And  Administrators  ure  appoiiited  by  the  Or- 
dinary fior  his  £asey  and  to  dischAr|e  himself  of  the  Borden  of 
the  Oflke,  and  they  take  tdeir  Commoicement  fay  a  *  spiritual  Act, 
vix.  by  the  Letters  of  Administration^  and  have  Authority  over  a 
lliing  temporal.  *  But  the  Eiecutor  takes  his  ConuDencemeat 
by  a  temporal  Act»  viz.  by  the  making  of  the  Will  of  the  Testator^ 
which  is  a  temporal  Act,  bu(  takes  it's  Perfection  by  a  spiritosi 
Act,  vt>.  by  Probate  in  the  Spiritual  Court/  and  the  JEzecntor'i 
Authority  is^ver  a  Thing  temporal.  But  the  Ordinary  or  Admiai- 
strator  have  no  Authority  cnr  Interest,  unless  the  deceased  die  wt 
testate.  For  the  Lord  Dyer  said,  ^  if  a  Man  had  died  intestMt^ 
the  Property  of  his  Ooocb  came  by  the  Common  Law  to  theOr- 
dinary,  because  the  deceased  had  not  appointed  any  one  to  take 
Care  of  them.  For  as  by  the  Course  of  the  Common  Law,  i 
^  Freehold  shall  be  in  some  one,  and  shall  not  be  in  Suspence,  so 
by  the  Common  Law  the  Property  of  Goods  shall  be  in  some  one, 
and  shall  not  be  in  Snspence.  And  when  a  Man  has  a  Property  is 
Goods,  the  Property  cannot  be  in  him  longer  than  he  lives,  aad 
after  his  Death  ihe  Goods  belong  to  another,  as  the  ancient  Vcne 
is,  Da  tua  dum  tua  sunt,  quia  post  mortem  tua  non  sumt,  Tbea 
forasmuch  as  tliey  cannot  be  his  own  after  his  Death,  and  he  hsi 
not  appointed  them  to  any  other,  but  has  lef^  them  to  the  World, 
the  Law  gives  the  Property  of  them  to  the  Ordinary,  and 'became 
he  had  the  Care  of  his  Soul  whilst  he  was  alive,  the  Law  gives  lua 
the  Goods  to  dispose  of  for  his  Soul  after  his  Death,  and  to  sacb 
and  no  other  Purpose  he  had  the  Goods,  ^  for  by  the  Common  Lav 
he  should  iiot  be  charged  in  an  Action  of  Debt  for  a  Debt  due  hj 
the  Intestate.  *  And  the  Letter  of  the  Statute  of  IVest minster  i. 
cap.  19.  seems  to  purport  this,  for  it  says,  the  Ordinary  fnm 
henceforth  shall  be  bound  to  answer  the  DebUy  as  far  as  the  uooA 
of  tfie  Dead  will  extend,  in  such  Sort  as  Executors  should  hact 
Seen  bound,  if  he  had  made  a  Testametit;  which  Words  (frfM 
henceforth)  imply,  that  before  he  was  not  chargeable,  and  tnere* 
fore  (he  said)  from  henceforth  was  put  in  to  make  him  chargeable 
afterwards ;  and  by  this  Statute  he  was  made  so  chargeable,  thst 
if  he  had  died,  his  ^  Executors  should  have  been  chargeable  in  a 
Action  of  Debt,  as  far  as  tlie  Goods  which  came  to  the  Hands  of 
the  Ordinary  would  extend.  And  therefore,  he  said,  in  l6£d  £• 
an  Action  of  Debt  in  such  Case  was  mainteuable  against  the  Exe- 
cutors of  the  Ordinary :  And  in  <  U  Ed.  S.  un  Action  of  Debt  wsi 
brougiit  in  such  Case  against  the  Executors  of  the  Ordinary,  but  it 
is  not  there  adjudged  one  Way  or  other,  and  the  said  Case  ia 
}6Ed.  '2.  is  there  cited.  And  notwithstaiiding  that  the  Statute  of 
Westminster  2.  cap.  11).  made  the  Ordinary  chargeable  in  an  Action 
of  IRIbt,  ^  yet  after  the  Statute  and  before  the  Statute  of  31  £i  S« 
tiie  Ordinary  might  commit  the  Administration  to  another,  ^aad 
such  Administrator  should  be  charged  in  an  Action  of  Debt:  For 
in  19  Ed.  B.  iu  an  Action  of  Debt  brought  against  the  Ordinary, 
he  pleaded  that  before  the  Action  brought  he  had  committed  Ad- 
ministration to  another,  and  tliere  it  is  held  a  good  Plea,     And  be 

«lso 
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ulso  said  that  ^FitzAerbert,  in  bis  Natufa  Bretmim,  takes  the  Law  ^  F.  N.B.i90.d. 
to  be,  that  the  Oidinary  might,  before  the  Statute  of  Si  Ed.  3. 
have  committed  the  Administration  to  another,  for  he  there  says, 
that  before  the  Statute  of  S I  Ed.  3.  Administrators  could  not  have 
an  Action  ot  Debt  against  the  Debtors,  in  \ihiGh  Saying  it  is  ini^ 
plied  that  there  were  and  might  be  Administrators  before  the  said 
Statute.     But  the  Power  or  Interest  which  the  Ordinary  himself 
bad,  and  the  Power  and  Authority  which  the  Common  Law  or  the 
Statute  of  31  Ed.  3.  gave  him  to  commit  Administration  to  an- 
other, is  but  ^here  a  Man  dies  intestate,  so  that  if  he  makes  a;* 
Will,  such  Power  and  Interest  is  not  given.     For  when  a  Man 
makes  a  Wil^,  thereby  he  commits  all  his  Goods  to  his  Executor^ 
and  in  him  he  reposes  the  greatest  Confidence,  and  the  Law  fovoura* 
his  Will ;  for  Wills  have  been  ever  since  Property  has  been  amongst 
Men,  and  they  have  always  been,  and  by  Nacesnty  of  Reason 
ought  to  be,  favoured.     So  that  it  shall  be*eaUed  a  Will,  and  hit 
Executors,  who  are  named,  shall  be  called  Executors^ ^before  th^ 
Probate  of  the  Will.     For  St.  Paul  says,  a  TtitomiM  is  cm- 
firwud  by  Deaih,  so  that  by  his  Definition,  and  hj  our  Law  also, 
it  is  a  Testament  when  the  Testator  is  dead,!  and  the  Executors 
named  are  Executors  ^  presently  and  before  the  Probate  of  the  ^  9  Co.  sa.  a. 
Testament,  for  the  Probate  is  but  a  Confirmation  and  Allowance  :^^  ^|[^  ^^* 
of  that  w  hich  the  Testator  has  done.   For  the  Spiritual  Court  Men  *''"*•  **• 
have  divers  Terms,  as  Inanuation^  which  is  a  Surmise  dut  there  is 
such  a  Testament,  and  Approbation^  which  implies  that  the  Sur* 
mise  is  tried  to  be  true,  and  allowed,  and  in  Witness  thereof  the 
Ordinary  puts  his  Seal.    But  before  this  is  done  it  is  a  Testament 
and  the  Executors  named  are  Executors,  for  the  Death  preceding 
makes  it  a  Testament,   and  by  the  Death  the  Property  of  the 
Goods  which  was  in  the  Testator,  is  cast  upon  and  vested  in  the 
Sxectttors.    And  they  are  not  called  Executors  in  respect  only 
that  they  actually  execute,  but  in  respect  that  they  may  execute. 
"And  they  may  execute  before   Probate,   '^and  may  be  sued,  «M. aE^4. 
^although  they  shall  not  sue  for  any  Duty  due  to  the  Testator  tmtil  47.  a.  P«rLM. 
they  have  proved  the  Testament,  ^  and  they  may  alien  or  give  away  ^^'  "•^'^•" 
the  Goods,  or  otherwise  dispose  of  them  before  Probate.    And  as\ak«soi.  Per 
upon  this  he  cited  the  Case  in  ^  36  f/.  6.  where  an  Executor  com-  GwUL,  J.  Treat, 
rnanded  A.  to  take  certain  Goods  of  the  Testator  out  of  the  Pos«  ^^'JJ*  ^^ 
session  of  ii.  who  accordingly  did  so,  and  afterwards  the  Executor  /nludtbaBoLks 
refused  to  administer,  and  the  Ordinary  committed  the  Admini-  thmdted;;' 
atration  to  £.  who  brought  an  Action  of  Trespass  against  A.  for  '  ^  ^'^^  4^* 
the  said  taking  of  the  Goods ;  and  there  it  is  the  Opinion  of  three  gZmio!^\k!sou 
Justices,  that  the  Justification  by  the  Command  of  him  who  was  p§r  GmULJ^     '  .. 
named  Executor  was  good,  notwithstanding  his  Refusal  afterwards,  p^^J^  Kjjph*  *  r 
for  the  Refusal  shall  not  make  the  Command  void,  nor  prejudice  Vsg'iif^  7  li.   ' 
him  who  was  not  Party,  and  who  did  well  at  the  Time  of  the  Act  Fits.  AdninV 
done.  -Wtiicb  Case  argues^  that  before  the  Probate  of  the  Testa*  stniton6.iVeat. 
iwnt  the  Executor;  has  an  Interest  and  Authority  in  theTliiiigs  ^nnT.'ctf^ 
which  beloiiged  to  ihe  Testator.    And  he  said  that  it  seemed  to'  EzccIssImw  \ 
him  in  this  Case,  that  the  Ordinary  might  there  have  well '  refused  of  ToAdkat^ 

'  For  tli€  Command  of -the  Execvtor  amoanted  to  an  AdatoUtnitiob*  Waatv.  Of.  of  £xc€.  99| 
4a  Law  of  Tttlaaiosts,  4&<.  367.  Viot  Abr.  tit.  fixtcaton  B.  a.  pU  4*. 
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'  ^^  ^*  b*  the  Refusal  of  the  Executor,  *  for  when  he  had  once  intermeddled 

f  BTcrAbr^4ok  ^^^  ^^  Goods,  the  Ordinary  ou^t  not  to  have  permitted  him 

Hvrinh,  S84*443.*  to  refuse  afterguards.    And  he  said  that  there  are  some  Tliiags 

Godolph.  OrplL.  Hhicb  must  of  Necessity  be  done  before  there  is  any  Time  to 

We^^lo%oi  ^^^^^  ^^  ^^^''   ^^  ^^  remove  the  Goods   and   Chattds  out 

Exec.  38. 4a.  of  the  House  and  Lands  of  the  Testator,  which  after  his  Deadi 

Law  of  £*2Si]  are  descended  to  the  Heir,   for  if  the  £x^utors  *  do  not  this 

menu!  Sic,  S65*  ^"  *^  short  a  Tune  as   they  conveniently  can,   the  Heir  may 

367. 450.   Bot'  distrain  them   Damage   feasant.      So   that  before   Probate  the 

it  Nems,  if  the  Law  allows  the  £xecutors  who  are  named  to  be  Executors,  and 

admit^^tore-  ^^Q^P^'^  them  to  do  some  Things  as  Executors,  and  adjudg^  the 

fase,  Botwith-  Property  of  the  Goods  of  the  Testator  to  be  in  them  before  any 

•tanding  he  hai  Seizure  ;  and  if  any  one  takes  them  befpre  the  Executors  seize 

?uSdf^ood,''i^  ^^""'  *  *«y  *••'  ''*^®  *"  A^^^"  ^f  Trespass  or  Replevin  agamst 
f^eimmr^eti  ^^  before  Probate,  .for  the  Property  and  Possession  was  cast 

qw^^mm  upon  them  before  Seizure.  ^As  if  the  tenth  Part  of  Cora  is 
^G^^olph.  Orph.  ^^®*^  ^^^  Tithes,  the  Parson  shall  have  an  Action  of  Trespass, 
Leg.  145.  §  s.  before  any  Seizure,  against  him  that  takes  it  away,  for  the  Pro- 
Wentw.  Off.  of  perty  and  Possession  was  in  him  before  Seizure,  because  the  Tbii^ 
•  TheoL^biff  ^  certain  by  the  Severance  of  the  tenth  Part.  ^  But,  he  said,  V 
lib.  1.  oip.  18.  the  Parson  ought  to  have  the  best  Beast  for  a  Mortuary,  the  Pro- 
§90.  8 Co.  135. b.  petty  shall  not  be  ih  him  before  Seizure,  as  10 /f. 4.  is,  ficNr  aDih 
Le^.^m. i^  P"^  °^y  ^"^  whether  it  be  the  best  Beast  or  not,  and  dierefbie 
154.' Wentw.  0£  he  shall  determine  his  Election  by  Seizure,  and  before  that  is  doaa 
^  Kiee.  36.  he  shall  not  have  an  Action  of  Trespass  or  Replevin.  Then  if  the 
uS*46r  U^  ^^'  immediately^ifter  the  Death  of  the  TesUtor,  vests  the  Ph)- 
of  Tettamenti,  perty  and  the  Possession  of  his  Goods  in  the  Executor,  from  theaoe 
Ire.  361.  it  follows  that  the  Law  never  vesta  the  Property  in  die  Ordinary, 

c  mTio  h!*^  l^  ^^^  ^^  thence  it  follows  that  the  Law  never  vests  the  Property  ia 
pi.  2.  Fiti.  Pre-  the  Administrator.  For  if  he  should  have  the  Property,  then  theia 
■mnire,  ts.  would  be  two  Properties  of  one  Thing,  or  at  least  the  Lawnost 

take  the  Property  out  of  the  Executor,  and  vest  it  in  the  Adminis- 
trator; but  the  Law  will  not  do  him  such  Wrong,  nor  will  it  devest 
that  which  it  has  once  vested.    And  the  Administrator  cannot  haie 
a  greater  Property  of  the  Things  in  Possession  than  the  Ordinaiy 
had  before,  and  here  the  Ordinary  before  Administration  had  no 
Property  at  all,  nor  any  Thing  to  do  with  the  Goods,  but  the 
Executor  had  the  Property  and  the  full  Possession  of  them.    And 
if  there  should  by  any  Doubt  in  this  Point,  it  'is  removed  by  the 
Probate,  for  thereby  the  Will  is  fully  perfected  and  consummate, 
and  is  of  the  same  Effect  as  if  it  had  be^n  proved  immediately  after 
ImR^H^***       the  Death  of  the  Testator,  by  reason  of  the  **  Relation  of  the  Pro- 
the  Death^of  the   ^^^  '°  ^^^  Point.     *  For  if  before  the  Probate  he  had  released  i 
Teatator. Wentw.  Debt,  and  afterwards  had  proved  the  Will,  this  makes  the  Release 
ll'  ^fT^*  *^'  8®^  ^"^  perfect,  as  Walsh  said,  and  yet  at  the  Time  of  the  Re- 
tnenu  &c.  377.     '^^  made  he  could  not  have  an  Action  of  Debt  for  the  Duty, 
•See  Ante 378       because  he  could  not  shew  the  Will  proved  under  Seal;  but  tbe 
(gOandt^Book.  Relation  of  the  Probate  removes  all  Imperfection  which  mi^^t 

have  been  alledged  before,  and  it  over-reaches  the  Administratioii, 

and  the  Authority  of  the  Administrator,  as  the  Lord  Dyer  termed 

'GodolptuOrplu    it,  and  disproves  his  Acts  by  annihilating  his  Power.     ^  As  if. one 

I-eg.  afti. )  5.        takes  Letters  of  Administration  of,  the  Ordinary  of  the  Goods  of 

one  who  dies  intestate,  and  afterwards  the  Metropolitan  commits 

Administratioa 
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Administration  toanotlier,  because  the  Intestate  had  Goods  to  the 
Value  of  >  ^10  in  divers  Dioceses,  there  this  disproves  the  Au-  c  As  to  whmt  shall 
thority  of  the  first  Administrator,  and  makes  the  second  Adminis-  be  dt^emed  bvm 
trator  to  avoid  the   Acts  of  the  first.     **  And  he   said  that  in  afjf^  Metro- 
10  H.  7.  Keble  said,  in  this  Case,  that  the  second  Administrator  po^ituiysco 
shall  have  an  Action  of  IVespass  against  the  first  Administrator  Swiob.  438. 
for  taking  the  first  Goods,  for  the  first  Ordinary  who  committed  \f,*J^^xbe(A» 
the  Admmistration  had  no  '  Authority  to  do  it  where  the  Intestate  i>ig.  Ub!  i.  cap. 
had  Goods  to  the  Value  ^10  in  divers  Dipceses,  but  that  Ad-  19.  §  H.  tXeon. 
ministrfition  and  all  the  Dcpendances  upon  it  are  utterly  disproved  ^JJjJf  ^^      . 
by  the  Commission  of  the  second  Adnunistration.     ^  And  he  also  ts.p/6Co.S0.a. 
cited  the  Case  in  7  Ed.  4. 'where  one  as  Administrator  ioJ.S.  8Co.iS5..b. 
brought  a  Writ  of  Debt  against  another,  and  the  Defendant  pleaded  u^f'^^l^ 
that  the  said  JT.  S.  made  him  iiis  Executor  in  another  County  than  if.b.  Fite.  Ad* 
where  the  Action  was  brought,  and  the  Administration  committed,  miBittrators,  a. 
and  that  pending  this  Suit  he  had  proved  the  Will ;  and  there  Lit-  Ji7;«i?jS^?i. 
tleton  says,  '<  if  a  Man  makes  an  Executor,  it  is  reasonable  that       '    *         '    * 
''  (if  he  will)  he  should  have  the  Deposition  of  the  Goods  to  dis- 
''  pend  for  the  Soul  of  the  deceased,  for  that  was  his  last  Will, 
'^  which  Will  is  reasonable  to  be  performed ;  and  a  Man  may  niake 
'^  m^  his  Executor  without  my  Knowledge,  and  afterwards  when  I 
'^  have  Notice  of  it,  1  may  take  upon  me  the  Power  of  Executor ; 
''  and  the  Ordinary  may  well  conunit  Administration  in  the  mean 
''  Time  (as  he  has  done  here),  but  presently  by  the  Probate  of  the 
*'  Testament  the  Power  of  the  Administrator  is  determined,  un* 
'^  less  the  Executor  has  once  ^  refused  before  the  Ordinary,  and  i  See  Ahraham  v. 
**  then  perhaps  the  Law  would  be  otherwise."    And  to  this  saying  Cmingkam^ 
of  Littleton  agreed  Newton  and  Danby  there ;   and  they  spoke  J  veiiu"30&f* 
further  there  whether  lie  should  traverse  that  he  did  not  die  in- 
testate, but  tlie  clear  Opinion  there  upon  the  Matter  was,  that  by 
the  Probate  the  Power  of  the  Administrator  should  be  disproved, 
and  that  the  Plaintiff  there  should  be  barred.    ^A^nA  further,  he  ■  H.  s  H.  7. 14. 
said,  it  seems  by  the  Book  in  3  H.  7.  that  before  the  Ordinary  P*:  ^^iJi^^^^ 
commits  Administration  where  there  is  an  Executor  made,  he  t.  4  u.  7.  \i, 
ought  to  award  Process  against  the  Executor  to  come  in  and  prove  pi.  10.  Bro.  Ad«' 
the  Testament,  and  if  he  will  not  prove  it,  then  the  Ordinary  may  niinbtrators,  3S. 
commit  Administration  to  others,  and  this  stands  with  Reason.   Biit 
here  tliere  is  no  such  Thing  done,  for  which  Reason  the  Probate 
here  disproves  the  Administration  not  only  from  the  Time  of  the 
Probate,  but  for  the  whole  Time.    For,  he  said,   the  Probate 
proves  the  Executor  here  to  be  a  full  and  perfect  Executor  not  only 
for  a  Time,  but  for  the  whole  Time  fully  and  entirely  since  the 
Death  of  the  Testator.    And  it  is  not  like  to  the  Case  put,  viz. 
^  vyhere  a  Man  appoints  by  this  Testament  that  the  Executors  of  >  Ante  179(1). 
J,  S.  who  is  alive  sliall  be  his  Executors,  and  dies,  for  there  until 
the  Death  of  J.  S.  he  dies  °  intestate,  for  in  the  mean  Time  he  has  *  Oodolphl  Orplu 
no  Executor.     Mor  is  it  like  to  the  Case  put,  'where he  makes  ^J'I?iy^^\^ 
one  his  Executor  a  Year  after  his  Death,  for  within  the  Year  he  is  ^a^  ^f  Test^m. 
intestate,  and  therefore  for  that  Time  the  Ordinary  has  Power  to  \c,  95y  Vln. 
commit  Administration,  and  that  shall  never  be  disproved.    Neither  ^^'q^J^!^T 
is  it  like  to  tlie  Case  put,  'i  where  one  nuikes  his  Executor,  who  pAiito*f79(l>>* 
proves  the  Testament,  and  dies  intestate,  for  there  the  Ordinary  %  Anu  S79  (g^ 
may  commit  Administration  of  the  Goods  of  the  first  Testator, 

^  N  2  because 
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• 

'  1  Keb.  f  47.         *  because  from  the  Time  of  the  Deadi  of  the  Executor,  who  died 
iSwinb.  90.  intestate,  the  first  Testator  died  intestate,  for  which  Reasoo  from 

that  Time  forwards  the  Ordinary  may  commit  Administranoo. 

•  Ante  S79  (f).       Neither  is  it  like  to  the  Case  put,  *  where  a  Man  makes  his  Ezecutars, 

[*£82  ]       ^^o  refuse,  for*  there  the  Ordinary  may  afterwards  commit  Ad- 

•  M.  fO  H.  6  t.  ministration  to  others,  because  upon  the  Matter  be  died  *  intestate. 
?*  ^i/'S  ^*^  ®"^  ^^^  "*  ^^^  ^^  Gra}f$brookj  the  Plaintiff,  was  made  Eie- 
p!r  Nedkmt  ^  cutor  immediately  without  the  Intervention  of  any  mean  Hme,  and 
Dr.  956.  pL  tr.  by  the  Probate  hie  has  made  himself  a  full  and  continual  Executor, 
ii  o5^'m^*  occupying  the  Place  and  Authority  of  Executor  for  the  whole 
1  Finch  Miim.  ^^^^^ UKurred  since  the  Death  of  the  Testator,  leavnig  u-o Tunc 
409.  f  Piiieh  for  the  Ordinary  or  for  the  Administrator  to  intermeddle,  but  dis- 
168. 171.  proving  their  Authority  and  Interest.  And  he  said  that  the  Seal  of 
^  Wtntw.  Off.  of  the  Ordinary  put  to  the  Administration  is  but  a  Matter  ^  of  Fact, 
foec.  48.  Law  which  is  not  any  Estoppel  for  the  Time,  nor  shall  it  force  the  Exe- 
4c.  ^^"^^^  cutor  to  sue  in  die  spiritual  Court  to  repeal  it,  but  he  shall  avoid  it 
«  T.  44  Ed.  5. 16.  by  Plca^  or  by  taking  the  Goods  from  the  Administrator,  or  by  sooie 
Piti.  Adminu-      other  Matter  of  Fact  as  Occasion  shall  offer.     *  And  to  prove  dm 

Fuo^rt  9.  Bro.  ^®  <^>^  ^^  ^^^  (^^^  ^^  ^^^'  ^  ^'  ^'  ^^^^  ^^  brought  a  WA 
Administrmton,    of  Debt  against  another  as  Administrator,  and  declared  that  the 

II.  Estoppel,  96.  ]>ebtor  died  intestate,  and  that  the  Ordinary  deputed  the  D^ 
5}?iu  4il^.  Doc!  ^d*ii^  ^o  ^  Administrator,  and  he  shewed  the  same  in  Certainly, 
Pia*  139.  S5X       and  the  Opinion  of  the  Court  there  was,  that  he  ought  to  do  so  ; 

and  the  Defendant  said,  that  the  deceased  made  his  Teatameut, 
and  constituted  the  Defendant  and  another  his  Executors,  and  he 
demanded  Judgment  of  the  Writ,  and  shewed  forth  the  Testameat 
proving  his  Plea,  and  the  Plaintiff  offered  to  aver  that  the  Pu^ 
died  intestate,  and  die  Defendant  said  that  he  should  not  be  r^ 
ceived  to  this  Averment  against  the  Testament  which  is  piofed 
before  the  Ordinary,  and  is  under  the  Seal  of  the  Ordinary,  ud 
non  allocatur ;  wherefore  the  Plaintiff  had  the  Averment,  and  it 

•  See  Ante  277  ^^'  ^"^  ^  P^  Pais.  So  that  the  Seal  of  the  Ordinary  to  the  Piro- 
(d).  bate  of  the  Testament  could  not  deprive  the  Plaintiff  of  his  Aver- 

•  M.  «t  H.  6. 8.  a.  ment,  bat  that  he  should  have  it,  and  try  it  per  Pais.  •  Also  he 
lel^Bro.  tI^"'    cited  the  Case  in  «l  //.  6.  where  one  brought  an  Action  of  Debt 

against  a  Man  as  Executor,  who  had  administered  as  Executor  of 

his  own  Wrong,  and  afterwards  and  before  the  Writ  purchased  fasd 

'M.  sR.3.  ^.      taken  out  Letters  of  Administration;  'as  also  the  like  Case  in 

**  to  ^^^'  ^**    *  ^'  ^'  ^  *  ^^^^  facias  brought  against  certain  Persons  as  Eie- 

"'  ^^'  cutors,  where  they  had  administered  as  Executors,  and  afterwards 

had  taken  out  Letters  of  Administration ;  in  which  Cases  it  seemi 

by  the  better  Opinion  tliat  the  Plaintiff  shall  not  be  concluded  by 

the  Ijetters  of  Administration ;  but  neither  of  the  Cases  is  there  ad> 

«  M.  54  H.  6.       judged.      <  Also  he  cited  the  Case  in  S4  if.  6.   where  Thomax 

14.  «•  f%pu  Ad-    Lombard  as  Admiimtrator  brought  an  Action  of  Debt,  and  the 

2^y^^"»^'      Defendant  was  received  to  avoid  the  Letters  of  Administration  by 

saying  that  the  deceased  made  Executors,  and  that  the  one  had 

proved  the  Testament  in  the  Arches,  and  that  one  was  alive,  absaut 

hoc  tliat  he  died  intestate,  ^c.  and  the  Plaintiff  maintained  that  be 

I"  T»  7  £d.  4.         died  intestate,  and  thereupon  Issue  was  joined.     '^  And  also,  be 

m\iV^t^J^t  •*'^*  '"  ^^^  ^*^®  ^^  '^  ^^'  ^'  ^^*^'®  ^^'^^'  ^^^  Executor  wbo 
Bro.  EzecaiMv,    Pf,*^^  ^^  Testament  was  not  forced  to  avoid  the  Letters  of  Ad- 

III.  ministration  granted  before  the  Probate  by  Suit  in  the  spiritual 

Coor^ 
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Cottit,  but  he  proved  the  Testament,  and  upon  this  he  was  received 
by  Plea  to  avoid  the  Letters  of  Administration.     So  sliall  the  De- 
fendant here,  and  thereby  he  shall  avoid  the  Sale  of  the  Adminis- 
trator.    But  IValsh  said;  if  the  Defendant  here  had  averred  that 
the  Administrator  had  aliened  the  Goods  to  him  for  a  certain  Sum, 
and  had  employed  the  Money  in  Discharge  *  of  the  Funeral,  or  of  *  Theol.  Dig.  fibw 
the  Debts  of  the  deceased,  or  about  other  Things  which  an  Exe-^-^P-  iB.  jai. 
cutor  should  be  forced  to  do,  there  the  Sale  for  such  Purposes  L  rt  w»»*biw  in 
ahould  not  be  avoided,  but  should  remain  indefeasible;  and  the  Eonity,  where  a 
Reason  is,  because  by  the  Commission  of  the  Administration  to  ^^^^  powessed 
him  by  the  Ordinary,  who  was  ignorant  of  the  Testament,  he  lias  p^I^jElute 
«  Colour  of  Authority,  though  it  is  not  a  rightful  one,  and  he  that  m  EgKeratrix 
has  the  Right  suffers  no  Disadvantage  altliough  he  be  bound  by  the  ^^^^  ^  revoM 
Act  of  the  Administrator,  for  it  is  no  more  than  he  himself  was  D^bis*Mi!/iii 
coni^ellible  to  do,  and  the  Administrator  having  done  that  which  gacien,  but  had 
the  Executor  himself  was  obliged  to  do,  his  Act  shall  be  allowed  ^  Notice  of  the 
good,  because  the  Executor  himself  is  thereby  freed  and  excused  2^^rtS!w"be**"* 
from  the  Trouble  of  doing  it.    And  so  inasmuch  as  the  Adminis-  allowed  tliooe 
trator  was  coropellible  to  do  it,  <for  if  he  was  sued  for  a  Thing  P«^«>t3,  HmU 
which  ought  to  be  done,  he  could  not  disable  or  d'lschaife  himself  Ci^TSd!  *  ^^^'^ 
for  the  Time)  it  is  reasonable,  and  no  Detriment  to  any  one  that 
the  Tiling   done  should  remain  stable    and    firm   without  Im- 
peachment.     ^And  hereupon  he  cited  the  Case  of  Sands  and  ^T.  4  If.  7.13.  b. 
Ptckham  hi  4  ff.  7-  where  PeeUham  claiming  to  be  Executor  to  ^'^Bro**Debt"* 
one  who  was  dead  by  a  false  Testament  supposed  to  be  made  140.  Ante  185* 
by  the  Testator,  had  got  this  false  Testament  to  be  allowed,  (a). 
upon  Default  of  SandSf  who  claimed  to  be  Executor  by  a  latter 
Will,  before  a  certain  Person  appointed  by  a  Pelegacy,  and  the 
Will  exhibited  by. Peckkam  was  proved,  and  afterwards  Sands 
sued  out  another  Delegacy  to  another,  who  awarded  that  the> 
Testament  exhibited  by  Sands  was  true,  and  that  he  was  Executor, 
and  that  the  said  Testament  whereby  Peckiam  claimed  should 
be  void,  and  upon  this  Sands  sued  an  Action  of  Debt  against 
Ptckham  for  40  Marks,  which  he  was  bound  to  the  Testator  to 
pay,  and  Peckham  shewed  the  Allowance  of  his  Testament  t^ 
supra,  and  that  during  the  Time  that  his  Testament  was  in  force 
be  paid  the  40  Marks  to  one  of  whom  the  Testator  had  received 
so  much  for  Usury ;  and  it  was  adjudged  no  Plea,  because  he  was 
not  bound  by  Law  to  repay  the  Usury,  for  it  is  but  a  Thing  of 
Conscience,  which  the  Law  vrill  not  compel  him  to  pay.     But 
there  it  is  held,  that  although  he  was  not  Executor  of  Right  but  of 
Wrong,  '  yet  if  he  had  paid  any  Debt  due  by  Specialty,  or  othef  ^  ScU,  an  famful' 
Thing,  which  the  Law  will  force  the  Executor  to  pay,  the  true  d^^^^^*" 
Executor  should  have  been  bound  by  it,  and  should  have  been  ob-  ow^^Wrona  doM 
liged  to  allow  it,  because  the  other  was  corapellible  to  pay  it,  and  are  good,  5C0. 
the  true  Executor  had  no  Prejudice  by  it,  forasmuch  as  he  himself  ^'  ^* 
ihould  have  been  bound  to  pay  it.    Aqd  it  is  there  put,  "^  that  if  ■  Aate  14  (d> 
the  Bailiff  of  a  Manor  pays  the  Debts  of  bis  Mister  due  by  Spe* 
nalty  or  Contract,  he  shall  not  be  allowed  for  it  in  his  Account, 
>ecau8e  he  was  not  compel lible  to  pay  them ;  "  but  if  he  pays  *  Litt.  It.  ri. 
Suit-rents  issuing  out  of  the  Manor,  he  shall  be  allowed  for  it  in  cT'ti^tB^Mod 
lis  Account,  because  it  belongs  to  hb  Office  to  pay  them*    And  Ertr.  65.  pi.  4. 
io  here  if  the  AdmiuistratoThad  aliened  the  Goods  specified  in  the  Ante  14  (d.) 

Count 
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Count  to  pay  the  Funeral  or  Debts,  tbe  Sale  had  been  good 

and  indefeasible;   quod  alii  dtto  JuUidarii  amcestenati.     Aod 

[  *283  ]      ^upon  this  Dyer  cited  die  Case  m  12  H.  7.   *irliere  the  Dean 

^T.  It  H.7.S6.   and  Chapter  of  Paufs  brought  an   Action  of  Trespass  ag^ml 

TieipMil^*       ^^^  ^^^  cutting  down  great  Trees,  and  the  Defendant  justified  u 

Owca  S8.  their  Bailiff  of  a  Manor,  in  which  there  was  a  P^k  inclosed  widi 

Pxde  from  Time  beyond  tbe  Memory  of  Man,  and  that  he  cat 

down  the  Trees  for  the  necessary  Inclosure  of  die  Pari^  with  Pale^ 

and  applied  them  to  that  Use ;  and  the  Opirion  of  the  Court «« 

that  he  might  justify,   for  it  belong?  to  his  (MHce  to  repair  or 

maintain  the  Park  or  Edifices  of  the  Manor  in  the  same  Condiboa 

as  they  have  always  been,  but  he  cannot  make  a  new  Pale,  or  new 

Houses,  or  any  Thing  in  other  Manner  than  they  have  used  to  be, but 

to  maintain  and  keep  them  in  the  same  Form  is  a  Part  of  his  Office, 

and  he  shaD  be  allowed  for  the  same.    So  in  die  principal  Case, 

if  the  Defendant  had  shewn  that  the  Sale  was  made  to  him  by  the 

Administrator  in  discharge  of  any  Thing  which  he  had  been  cooh 

pellible  to  do,  the  Sale  should  not  have  been  aToi<led  ;  but  he  has 

liot  shewn  any  such  Matter,  nor  has  he  taken  any  such  AvermcBt, 

and  therefore  it  cannot  be  taken  by  the  Plea  that  it  was  applied  to 

any  such  Purpose,  for  which  Cause  the  Plea  in  Bar  is  not  good, 

and  the  Plaintiff  oug^t  to  recover.      And  (as  I   heard)  Jmthow^ 

Srown,  Justice,  afterwards  declared  to  them  that  he  \tas  of  the  sme 

Opinion,  wherefore  Judgment  was  ^Ten  for  tbe  Plaintiff  the  suk 

Term,  as  follows,  viz. 

The  ml  df  the  At  which  Day  here  came  as  well  die  aforesaid  Jbartd  as  tk 

KcconL  aforesaid  Robert  by  their  Attomies    aforesaid.     And  thereapos 

Judgment.  the  Premisses  being  seen,  and  by  the  Justices  here  more  lailj 

uiHkrstood,  it  seems  lo  the  same  Justices  here  that  the  afoftssid 
*  Plea  of  the  aforesaid  Robert  For  above  in  Bar   fJeaded   is  insuft- 
cient  in  Law  to  preclude  the  aforesaid  Jlkartd  from   hauog  b 
Action  aforesaid  against  the  same  Robert*     Therefore  it  is  coesi- 
dered    that  the    aloresaid  Atvared  recover  against   the  afbresad 
Robert  the  Goods  aod  Chatdes  aforesaid,  or  the  Value  of  the  same. 
And  the  same  Robert  in  Mercy,  J^c.  And  the  Sheriff  is  cominanxd 
that  he  distrain  the  aforesaid  Robert  by  all  his  Lands^  irr.  and  tidl 
of  the  I^ues,  ^c.  so  that  he  render  to   the  aiuresaid  Akared  voft 
Goods  and  Chatdes  aforesaic  ;  and  that  by  the  Oath  of  good,  ^:. 
he  diligendy  enquire  ikhaL   Damkges  the  aforesaid  ^/rar«{  bftdi 
stistained,   as  wetl  by  Occasion  of  lae  detaining  the  Goods  aad 
Chatties  aforesaid,  as  for  his  Costs  aiwl  Charges   bj  him  aboot  b 
Siut  in  thi>  behalf  •={.».. .Jed :  And  if  the  atonesaid  JSo^^rx  htthaol 
rendered  tbe  Gooc*    .axi  Chatties  afirresaid  to  tbe  af oresaid  jf /ci- 
red,  then  tiow  much   he  said  Goods  and  Chatties  are  worth  accord- 
ing  to  the  true  \  a'ue  ui  the  same,  and  how,  jrc.  the  Sheriff  sbc4ijj 
make  ippeiii  here  from  the  Da\  of  the  Holy  TrtKtty  in  15  Da^^  naikr 
the  Seal,  «>c.  and  tbe  Seals,  i^e.     At  which  iSay  bcie  came  ibe 
afortsaio  Akcrtd  ly  his  Attorney  aforc-sud  ;  and   the  >1kiiJ.  n:- 
JYiiliam  Dtxtteux*  Esqui'e,  no«   reinrucd,  that  the  aforvsJd  &>- 
beri  F'i^y  hath  not  rendered  to  the  aforesaid  Azrsrtd  the  Goodi 
and  Chatdes  afcHesaid,  or  an^  Pared  iheicof.      Also  the  tan' 
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SherifF  returned  a  certain  Iw^uisitioii  taken  before  bim  at  JStrmiuif- 
ham^  in  tbe  County  aforesaid^  tbe  14th  Day  of  June  last  past,  by 

'  the  Oath  of  12,  l^c.  by  which  it  is  found  that  the  Goods  and 
Chatties  aforesaid  are  worth,  according  to  the  true  Value  of  die 
same,  £4.  And  that  the  aforesaid  ^/varetl  has  sustained  Damages 
by  Occasion  of  the  detaining  the  said  Goods  and  Chatties,  besidits 

•his  Costs  and  Charges  by  him  about  his  Suit  in  this  behalf  es* 
pended,  to  the  Amount  of  205.  and  for  the  said  Costs  and  Charges 
to  the  Amount  of  46s.  Sd.  Therefore  it  is  considered  that  the 
aforesaid  Alvared  recover  against  the  aforesaid  Robert  the  aforesaid 
<£4,  for  tlie  Value  of  the  Goods  and  Chatties  aforesaid,  and  also 
his  Damages  aforesaid  to  the  Amount  of  46$.  8<2.  by  the  Inquest 
aforesaid  above  found,  and  also  £1.  Ids.  Ad*  to  the  same  Alvared 
at  his  Request  for  his  Costs  and  Charges  aforesaid  by  the  Court 
here  of  Increase  adjudged.  Which  said  Damages  in  the  vrhole 
amount  to  £10.    And  the  aforesaid  Robert  in  Mercy^  t^c.  ^ 


*A  Report  of  a  Judgment  given  in  the  King's  Bench  [  *284  ] 
in  Trinity  Term,  in  the  seventh  Vear  of  the  Reign 
of  Queen  Elizabeth,  by  the  Justices  of  the  same 
Bench  9  after  Argument  of  the  Counsel  for  the  Par^ 
ties,  upon  a  Demurrer  in  Law  on  the  Count  made 
on  a  Bill,  exhibited  by  Richard  Chapman,  Execu^ 
tor  of  the  Testament  of  Anne  Chapman,  Execu^ 
trix  of  the  Testament  of  John  Chapman,  Plain-^ 
tifff  against  Robert  Dalton,  Defendant,  for  a  Co^ 
venant  made  by  Indenture  between  the  said  Rottert 
Dalton,  and  Ehzabeth  his  Wife,  of  the  one  Part, 
and  the  said  John  Chapman,  of  the  other  Part,  and 
broken  by  the  said  Robert  Dalton.  And  the  /?f- 
cord  is  amongst  the  Records  of  Trinity  Term,  6 
Elizabeth.  Rot.  230.  and  was  read  as  follows. 

T>  B  it  rememberedi  that  heretofore,  viz.  in  the  Term  of  EaUer,  7Vw.  rem.  6 
-^  in  the  jff^A  Year  of  the  Reign  of  the  Lady  Elizabeth  now  ^^* 
Queen  of  England    before  tbe  same  Udy  the  Queen  at  Wat-  S^lTpr^dent 
nunsteTy    came  Ktchard  Lhapmanf    £«xecutpr   of    the  Jast  Wul  Rast.  Entr.  134. 
and  Testament  of  Anme  Chapman,  late  of  Cornbrough^    in    the^^^* 
County  of  Yor/?,  Widow,  deceased.  Executrix  of  the  last  Will  and 
Testament  of  John  Chapman,\zie  of  Cornbrough,  within  the  Paiish 
€>f  Sherofton,  deceased,  otherwise  called  Richard  Chapman^  my  Son, 
whom  I  make  my  sole  Executor,  otherwise  called  Richard  Chapman, 
£xecutor  in  the  same  Testament  named,  otherwise  called  Anne 
my  Wife,  whom  I  make  my  full  Execpirix,  otherwise  called  Anne 
Chapman,  Executrix  in  the  same  Testament  named,  by  Thomas 
.  Butler,  his  Attorney,  and  produced  here  in  tbe  Court  of  ttie  aaid 
Lady  the  Queen  then  there  his  certain  Bill  against  Robert  Dalton, 

in 
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io  the  Cnatody  of  ibe  Manbal^  tfc.  of  a  Plea  of  CovenaDt  brokar; 
and  there  are  Pledges  of  prosecutuig,  viz.  John  Doe,  and  Bieimri 
Roe.    Which  said  Bill  follows  in  these  Words,  xrix.  Londom,  viz. 
Richard  Chapman^  Executor  of  the  last  Will  and  Testament  of 
Anne  Chapmamf  late  of  Combnmgh^  in  the  County  of  York^  Wi- 
dow, deceased.  Executrix  of  the  last  Will  and  Testament  of  Jokm 
Chapman f  late  of  Combrough^  within  the  Parish  of  SkerofioHt 
deceased,  odierwise  called  Michard  Chapman,  my  Son,  wham  I 
make  my  whole  Executor,   otherwise   called  Richard  Chapman, 
Executor  in  the  same  Testament  named,  otherwise  called  jinne  my 
Wife,  whom  I  make  mjffuU  Executrix,  otherwise  called  ^nsf 
Cnapman,  Executrix  in  the  same  Testament  named,   complaim 
of  Koberi  Dalton,'uk  the  Custody  of  the  Marshal  of  the  Marshabei 
of  the  Lady  the  Queen  before  the  said  Queen  being,  of  a  Plea 
of  Covenant  broken,  for  this,  to  wit,  whereas  by  a  certain  Inden- 
ture made  at  London,  viz.  in  the  Parish  of  the  blessed  Mary  of 
the  Arches,  in  the  Ward  of  Cheap,  in  London,  the  fiOib  Day  of 
March,  in  the  S3d  Year  of  the  Reign  of  Lord  Henry  the  Eighth, 
late  King  of  England,  between  the  aforesaid  12o6eit  X>a/lroii,  and 
Elizabeth  his  Wife,  by  the  Names  of  Robert  Ballon,  Son  of  Thomas 
Dalton,  of  Kingston-tmon-Hull,  Merchant,  pf  the  Staple  of  Calais, 
and  Elizabeth  his  Wife,  Daughter  and  Heir  of  John  Silsiem,  and 
Christian  his  Wife,  of  the  one  Part,  and  the  aforesaid  John  Chap* 
man,  in  his  Life-time,  by  the  Name  of  JoAitCA^ipfftafi,  ofConi- 
trough,  in  the  County  of  York,  Yeoman,  of  the  other  Part,  (one 
Part  whereof,  sealed  with  the  Seal  of  the  said  Robert  and  Elizabeth, 
bearing  Date  the  same  Day  and  Year,  the  same  Richard  here  pro* 
duces  m  Court)  it  was  covenanted,  granted,  and  agreed  between 
the  same  Parties,  by  the  Indenture  aforesaid,  as  follows,  to  wit, 
that  the  aforesaid  Robert  and  Elizabeth  his  Wife,  for  the  Sum  of 
^JO,  of  good  and  lawful  Money  of  England  to  them  by  the  afoft* 
said  John  Chapman  paid,  in  the  Name  of  a  Fine  called  a  Grossoaie^ 
at  the  sealing  of  the  Indenture  aforesaid,  M'hereof  the  aforesaid 
Robert  and  Elizabeth  bis  Wife  acknowledged  themselves  by  the 
Indenture  aforesaid  well  and  truly  to  be  satisfied,  contented,  and 
paid,  and  the  aforesaid  John  Chapman  and  his  Executors  thereof 
clearly  to  be  discharged,  by  the  Indenture  aforesaid  bad  demised, 
granted,  and  to  farm-let,  and  by  the  same  Indenture  did  demise, 
grant,  and  to  farm-let  to  the  aforesaid  John  Chapman,  four  Cloia 
called  Northjield,  with  all  and  singular  the  Appurtenances,  situate, 
lying,  and  being  in  Cornbrough  aforesaid,  in  the  aforesaid  Counlj 
of  York,  then  in  the  Tenure  and  Occupation  of  the  aforesaid  John 
Chapman  ;  to  have  and  to  hold,  occupy,  and  enjoy  the  aforesaid 
four  Closes,  with  all  and  sbgular  their  Appurtenances,  to  the  afore» 
said  John  Chapman,  his  Executors  and  Assigns,  from  the  Feast  of 
the  Annunciation  of  the  blessed  Mary  the  Virgin  from  thence  neit 
following  after  the  Date  of  the  Indenture  aforesaid,  unto  the  End 
and  Term  of  21  Years  from  thence  next  and  immediately  following, 
and  fully  to  be  compleat  and  ended :  yielding  ^nd  paying  therefore 
yearly  to  the  aforesaid  Robert  Dalton  and  Elizabeth  his  Wife,  and 
to  the  Heirs  of  the  Sifotta^xA  Elizabeth  £l2,  of  good  and  lawful 
^loney  of  England,  at  the  Feasts  of  St- Michael  the  Archangel, 
and  of  the  Annunciation  of  the  blessed  Mary,  by  equal  Portion, 

during 
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during  die  Term  aforesaid.  And  if  it  should  happen  that  the  afore- 
•aid  anflual  Rent  of  j£!lSy  or  any  Part  or  Parcel  thereof  be  in 
Arrear  and  unpaid  at  any  of  the  aforesaid  Feasts  on  which  it  ought 
to  be  paid,  by  the  Space  of  one  Month,  being  lawfully  demanded, 
then  it  should  be  lawful  for  the  aforesaid  Hobefif  and  Elizabeth 
his  Wife,  and  the  Heirs  of  the  said  Elizabeth^  into  the  Preroissea 
to  enter^  and  there  to  distrain,  and  die  Distress  so  taken  to  drive 
off,  lead,  carry  away,  and  keep,  until  the  aforesaid  Robert  Dalton^ 
and  Elizabeth  his  Wife,  and  the  Heirs  of  the  said  Elizabeth^  should 
be  lawfully  satisfied,  contented,  and  paid  for  the  aforesaid  annual 
Rent,  and  every  Parcel  thereof,  together  with  the  Arrears  if  any 
should  be.  And  also  the  aforesaid  Robert  Dalion,  and  Elizabeth  his 
Wife,  for  themselves,  their  Heirs  and  Eiecutors,  covenanted  and 
granted  by  the  Indenture  aforesaid  to  and  with  the  aforesaid  John 
Chapman  and  his  Executors,  that  they  die  aforesaid  Robert  Dalton; 
and  Elizabeth  his  Wife,  and  the  Heirs  of  the  aforesaid  Elizabeth,  of 
their  own  proper  Charges  and  Ezpences  yearly  during  the  Term 
aforesaid,  would  content  and  pay,  acquit,  and  discbarge  £e  aforesaid 
Johm  Chapman  and  his  Assigns  against  the  Lord  the  King  or  his 
Collectors^  concerning  the  Process  called  Greenwax,    Issues  of 
Counties,  called  County^Feesy  and  Issues,  with  all  such  Charges, 
^  belonging  to  the  aforesaid  four  Closes,  with  the  Appurtenances,       [  *2S5  ] 
provided  also  that  the  aforesaid  John  Chapman  and  his  Assigns,  of 
their  own  proper  Charges,  acquit  the  aforesaid  IZo&er^  Dalton,  and 
Elizabeth  his  Wife,    and  the  Heirs  of  the  aforesaid  Elizabeth^ 
against  Suit  to  the  Court  of  Sherofion  for  the  aforesaid  foiur  Qoses/ 
with  the  Appurtenances,  during  the  Term  aforesaid.    And  forther 
the  aforesaid  Robert  Dalton,  and  EUzalfeth  his  Wife,  for  them* 
selves,  their  Heirs,  Executors,  and  Administrators,  covenanted  and 
grantdl,  by  the  Indenture  aforesaid,  to  and  with  the  aforesaid  John 
Chapman,  and  his  Executors,  that  they  the  aforesaid  Robert  and 
MUzabeth,  or  the  Heirs  of  the  aforesaid  Elizabeth,  after  the  End 
and  Term  of  the  aforesaid  21  Years,  should  make,  or  cause  to  be 
oude,  to  the  aforesaid  John  Chapman  and  his  Assigns,  a  cood, 
certain,  sufficient,  and  lawful  Demise  of  the  aforesaid  four  Closes, 
called  Northfield,  with  all  and  singular  the  Appurtenances,  fo^ 
the  Term  of  21  Years,  commencing  at  the  26tb  Day  of  March, 
which  should  be  in  the  Year  of  our  Lord  1563,  next  and  imme- 
diately following  the  aforesaid  Term  of  21  Years  before-named, 
and  in  the  Indenture  aforesaid  specified  and  contained,  without 
any  Grossome  or  Fine  to  be  paid  and  rendered  for  the  Premisses 
to  die  aforesaid  Robert  and  Elizabeth,  or  to  the  Heirs  of  the  said 
Elizabeth,  but  only  the  annual  Rent  to  be  paid  or  yielded  for 
tbe  same  at  the  aforesaid  Feasts  due  and  accustomed,  as  by  the 
game  Indenture,  among  other  Things,  more  fully  appears.   By  vir- 
tue of  which  said  Demise  the  same  John  Chapman,  immediately 
after  the  Feast  of  the  Annunciation  of  the  blessed  Mary,  next  fol- 
lowing the  Dgte  of  the  said  Indenture,  into  the  said 'Tenements 
aforesaid,  with  the  Appurtenances^  entered,  and  was  thereof  pos- 
sessed :  And  being  so  possessed  thereof,  the  same  John,  after- 
wards, viz.  the  18th  Day  of  January,  in  the  Year  of  our  Lord 
1546,  at  London,  m  the  Parish  and  Ward  aforesaid,  made  audde- 
^Ijirea  bis  last  WiU,  and  by  the  same  constituted  and  ordained  one 
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Anne,  then  his  Wife,  his  Execatrix,  and  died ;  after  whose  Deilb 
the  same  Anne  proved  the  said  kst  Will  and  Testament,  tad  into 
the  Tenements  aforesaid,  with  die  Appurtenances,  entered,  and 
was  thereof  possessed.  And  the  same  Anne,  being  so  possessed 
Ihereofy  tfafterwards,  vix.  the  20th  Day  ofSqriember,  in  the  Year 
of  our  Lord  1638,  at  London,  in  the  Parish  and  Ward  afoiesaidy 
made  and  declared  her  last  Will,  and,  by  the  same,  constituted  and 
ordained  the  aforesaid  Richard  Chapman  her  Executor,  and  died, 
after  whose  Death  the  same  Richard  Chapman  proved  the  ssid 
last  Will  and  Testament,  and  into  the  Tenements  aforesaid,  with 
the  Appurtenances,  entered,  and  was  thereof  possessed.  And 
afterwards,  viz.  at  the  Feast  of  the  Annunciation  of  the  blessed 
Marjfj  viz,  the  25th  Day  of  March^  in  die  ^h  Year  of  the  Reign 
of  t£e  Lady  the  Queen  now,  the  aforesaid  Term  of  ^1  Yean 
ended  and  was  determined.  And  the  same  Richard  Chapman  saji , 
that  aldiough  the  aforesaid  John  Chapman,  in  his  Life-time,  and 
the  aforesaid  Anne,  after  the  Death  of  the  said  John,  and  the  suae 
Richard,  after  the  Death  of  the  aforesaid  Anne,  all  and  singoltr 
the  Covenants,  Grants,  and  Agreements,  in  the  Indenture  afoiessid 
above  specified,  on  the  Part  of  the  said  John  Chapman  and  his 
Executors,  to  be  performed  and  fulfilled,  have  well  and  fudifuBj, 
according  to  the  Force,  Form,  and  Effect  of  the  Indenture  afore- 
aaid,  kept  and  fulfilled,  nevertheless  the  aforesaid  Robert  Dalton, 
(for  that  the  same  Robert  and  Elizabeth,  after  the  End  and  Tena 
of  the  aforesaid  21  Years  to  the  aforesaid  Richard^  Executor  of  the 
foresaid  Anne  Chapman,  Widow,  Executrix  of  the  aforesaid  Jokn 
Chapman,  deceased,  a  good,  sure,  sufficient,  and  lawful  Dnaise  of 
the  aforesaid  four  Qoses,  called  Northfield,  for  the  aforesaid  Term 
of  21  Years,  to  begin  at  the  End  of  theaforesaid  Term  of  £1  Yesn 
above,  to  the  aforesaid  John  Chapman  made,  viz*  at  the  26lh  Osj 
of  Marchj  which  was  in  the  aforesaid  Year  of  our  Lord  ]56dy  se- 
cording  to  the  Force,  Form,  and  Effect  of  the  Indenture  aforesaid, 
although  often  requested,  have  not  made,  nor  caused  to  be  made, 
to  the  aforesaid  Richard,  after  the  Death  of  the  said  John  and 
Anne)  the  Covenant  aforesaid  between  the  said  Robert  and  the 
aforesaid  John^  in  his  life-time,  made,  has  not  kept,  but  broken, 
and  the  same  to  the  aforesaid  Richard,  after  the  Death  of  the  ssid 
Anne,  hitherto  to  keep  has  wholly  refused,  and  yet  does  refuse,  to 
the  Damage  of  the  said  Richard  ^800,  and  in  Delay  of  the  Exe- 
cution of  the  Testaments  aforesaid ;  and  therefore  be  brings  the 
Suit,  6^c.  And  the  same  Richard  produces  here  in  Court  the 
Letters  testamentary  as  well  of  the  aforesaid  John  as  of  the  afore- 
said Anne,  by  which  it  sufficiently  appears  to  the  Court  of  the 
Lady  the  Queen  here,  that  die  said  Anne  was  Executrix  of  the 
Testament  of  the  aforesaid  John,  and  that  the  said  Richard  is 
Executor  of  the  same  Anne,  and  thereof  hath  the  Administrs- 
tion,  S^c. 
Defendaat  de«  And  now  at  this  Day,  viz,  on  Friday  next  after  the  Morrow  of 

man  to  the  De«    the  Holy  Trinity  in  this  same  Term,  until  which  Day  the  afbreiaid 
^^**"^°-  Robert  Dalton  had  Leave  to   imparl  to  the  Bill  aforesaid,   and 

then  to  answer,  ^c.  before  the  Lady  the  Queen  at  Westminster, 
came  as  well  die  aforesaid  Richard  Chapman,  by  his  Attorney 
aforesaid,  as  the  aforesaid  Robert  Dalton,  by  Wilfrid  Brand,  his 

Attorney. 
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Attorney,  And  the  same  Robert  defends  the  Force  and  Injury 
wben^  Sfc.  and  prays  Judgment  of  the  Declaration  aforesaid^  be* 
cause  he  says  that  the  said  Declaration^  and  the  Matter  therein  con- 
tainedy  are  insufficient  in  Law  to  compel  him  the  same  Robert  to 
answer  to  the  said  Declaration,  to  which  he  the  same  Robert  has 
no  Necessity,  nor  is  by  the  Law  of  the  Land  in  anywise  bound  to 
answer ;  wherefore  for  Want  of  a  sufficient  Declaration  in  this  be* 
half,  the  same  Robert  prays  Judgment,  and  that  the  said  Declara* 
tion  may  be  quashed,  Sfc. 

And  the  aforesaid  Richard  says,  that  by  any  Thing  by  the  afore-  joinder  ia  Dc* 
said  Robert  Dalton  above  in  Pleading  alledged,  the  Declaration  of  mnmr. 
the  said  Richard  abovesaid  ought  not  to  be  quashed,  because  he 
says  that  the  said  Declaration,  and  the  Matter  therein  contained, 
are  good  and  sufficient  in  Law  to  compel  the  said  Robert  to  answer 
to  the  said  Declaration,  to  which  the  same  Robert  hitherto  has  not 
answered,  nor  the  same  yet  in  anywise  denied ;  which  said  Decia- 
ration,  and  the  Matter  therein  contained,  the  same  Richard  is  ready 
to  verify  and  prove,  as  the  Court,  Sfc.  wherefore  for  that  the  same 
Robert  to  the  said  Declaration  has  not  answered,  he  prays  Judg- 
ment and  hb  Damages  by  Occasion  of  the  Pretnisses  to  be  ad- 
judged to  him,  Sfc, 

*  And  because  the  Court  of  the  Lady  the  Queen  here  is  not  yet      r  •^qs  i 
advised  of  giving  their  Judgment  of  and  upon  the  Premisses,  Day  Cootiniiaiicc. 
thereon  is  given  to  the  Parties  aforesaid  before  the  Lady  the  Queen 
at  Westminstety  until  Monday  next  after  the  Octave  of  St.  Michael^ 
to  hear  their  Judgment  of  and  upon  the  Premisses,  ^c.  because  the 
Court  of  the  Lady  the  Queen  here  diereof  not  yet,  ^c. 

The  Case  briefly  drawn  out  of  the  Record  is   thus,  wRicA^rd      The  CASE. 
Chapman^  Executor  of  Anne  Chapman^  Executrix  of  John  Chap*  THk.  Term^  7ESu 
many  has  counted  upon  a  Bill  exhibite<}  by  him  against  Robert  Dal-  foV'i??€mri*M4 
ton^  that  by  an  Indenture  made  at  London^  the  20th  Day  of  March,  covenanta  with 
Anno  33  H.  8.  between  the  said  Robert  and  Elizabeth  his  Wife,  the  Leuee  to 
and  the  said  John  Chapman^  the  said  Robert  and  Elizabeth  leased  JJ^^j^ii/if 
to  farm  to  the  said  John  Chapman  four  Closes,  called  fforthfield,  good  Leaie  for 
with  the  Appurtenances,   lying  in  Combrough,  in  the  County  of  «i  Years,  to  com- 
York,  for  the  Term  of  21  Years  next  ensuing  the  Feast  of  the  An-  SSd^f^fi^ 
vunciation  of  our  Lady  tbeti  next  to  come,  rendering  the  Kent  of  Term,  the  Lessee 
jf  12  yearly  to  be  paid,  by  equal  Portions,  at  the  Feasts  of  S^  makes  hit  Execi^ 
Michael  the  Archangel,  and  of  the  Annunciation  of  our  Lady.  Ex"otrix  aali^ 
And  further  the  sM  Robert  nrtd  Elizabeth^  for  thtoiselves,  their  her  Executor  aad 
Heirs,  Executors,  and  Administrators,  covenanted  and  granted  by  dies,  the  first 
the  said  Indenture  to  and  widi  the  said  John  Chapman  and  hb  Ex-  exISi"? ofthe 
ecutors,  that  the  said  Robert  and  EHzabethy  or  the  Heirs  of  the  Exeeatrix,  being 
said  Elizabeth,  after  the  End  and  Term  of  the  said  2 1  Years,  should  E«ee«tor  to  the 
make,  or  cause  to  be  made,  to  the  saiu  John  Chapman  and  his  As-  SSl  hafSTaa'A*- 
signs,  a  good,  sure,  sufficient,  and  lawful  Lease  of  the  said  four  tion  of  Covenant 
Closes  for  the  Term  of  2 1  Years,  to  commence  the  26th  Day  of  for  the  seeond 
March,  >Uiich  should  be  in  the  Year  of  our  Lord  1563,  next  «nd  ^2J*^*^\,,^ 

his  Hands.  S.  C 
cited  1  Co.  98.  b.    S  Bnlst.  f57.    f  Rol.  R.  409.    Litt.  R.  174.    Palm.  555.  Bridgm.  40.  TheoL 
Dig.  lib.  1.  cii|>«  18.  $  S2.    Godolph.  Orph.  Leg.  182.  §  3.    Wentw.  Off.  of  Exec.  81. 100.     Nets. 
Lex.  TestaxD.  9i,    Vio.  Abr.  tit.  Executors,  G.  a*  p^  51.'   See  like  Case,  1  Kol.  Abr.  913.  pU  S. 
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immediately  ensoiiig  the  odd  Term  of  81  Yean  qiedfied  m  Ae 
said  Indenturey  wid^Hit  any  Fine  to  be  paid  or  rendered  for  the  Pre- 
miMes  to  the  said  Robert  and  Elizabeth^  bat  only  the  aomal  Rent 
to  be  paid  at  the  said  Feasts  due  and  accustomed,  as  by  the  said 
Indenture  appears ;  by  Force  whereof  the  said  JoAii  Chaamam  i»> 
mediately  after  the  Feast  of  the  Annunciation  of  our  Lady  dien 
next  following,  entered  into  the  said  four  Closes,  and  was  thereof 
possessed.  And  he  alledges  further,  that  the  saidJoAii  CA«paiaii, 
m  the  Year  of  our  Lord  1546,  made  the  said  Anne,  his  Wife,  his 
Kxecutrix,  and  died,  and  she  proved  the  Will,  and  afterwards  in 
the  Year  of  our  Lord  1658,  she  made  her  Will,  and  thereby  made 
the  said  Richard  her  Executor,  and  died,  and  the  said  RMckard 
proved  the  Will,  and  entered  into  the  Premisses,  and  was  thereof 
possessed.  And  afterwards  at  the  Feast  of  the  AmnumckMom  of 
our  Lady,  Anno  5  Elizabeth,  the  said  Term  of  21  Yean  ended. 
And  that  the  said  Robert  Dalton  and  Elizabeth,  altfaou^  often  re- 
quested, have  not  made  to  the  said  Richard  Chapmam  a  new  Leue 
of  the  said  four  Closes  for  21  Years,  according  to  the  Form  and 
£ffect  of  the  said  Indenture,  wherefore  the  said  Robert  has  act 

Crformed  the  said  Covenant  but  has  broken  it,  whereby  an  Action 
s  accrued  to  the  Plaintiff.    And  upon  this  Declaration  the  De» 
fendant  has  demurred  in  Law. 
Fbt  dbe  l>efcad^        And  the  Matter  was  argued  by  Baber,  Utter  Barrister,  and  by 
^^  fVrau,  Apprentice,  on  the  Part  of  the  Defendant,  and  by  J%i^ 

woody  Apprentice,  and  by  another  Apprentice  of  the  Middle  Tem- 
ple on  the  Part  of  the  rUintiff.  And  the  Objection  which  the 
Defendant's  Counsel  made  to  the  Count  was  in  the  principal  Point 
of  the  Matter,  viz.  in  that  the  Defendant  had  covenanted  that  he 
and  his  Wife,  after  the  End  of  the  first  Term,  would  make  a  new 
Lease  to  John  Chapman  and  bis  Assigns  for  the  Term  of  21 
Years,  and  before  the  Timd  that  the  new  Lease  was  to  be  made, 
viz.  during  the  first  Term,  and  before  the  End  of  it,  John  Chap* 
man  made  his  Executors,  and  died,  so  that  thereby  the  Covenant 
was  become  impossible  to  be  performed  by  the  Act  of  God ; 
for  the  new  Lease  ought  to  be  made  to  John  Chapman  and  to  his 
Assigns,  and  he  was  dead  before  the  Time  limited  for  the  making 
of  it,  and  therefore  the  Lease  could  not  bt  made  according  to 
the  Limitation,  for  it  ought  first  to  vest  in  John  Chapman,  and  the 
Party  ought  not  to  perform  it  in  other  Manner  than  the  Agreement 
was  made.  And  the  Meaning  of  Assigns  here  is,  that  it  shall  tie 
only  to  him  and  to  his  Assigns,  as  habendum  to  him  and  to  hb 
Assi^y  so  that  Assigns  are  Words  of  Limitation.  For  they  are 
•  $tt  Dy.  ft.  pL  put  ma*  Copulative,  viz.  to  him  and  to  his  Assigns,  which  varies 
^'^t  from  the  Words,  to  him  or  to  his  Assigns,  ^  for  where  the  Sen* 


P  n  i^ij— mif*  ^"<^^  is  in  the  Disjunctive,  if  the  one  Part  cannot  t>e  performed, 
vliHkt^BU'     and  the  other  may,  then  perhaps  the  Party  shall  be  forced  to  per- 

form  that  which  may  be  performed.  And  if  it  should  be  ti^ken 
m  such  Sense,  then  it  would  have  been  necessary  that  by  his  Will 
or  otherwise  he  had  named  some  one  to  whom  the  Lease 
should  be  made,  and  such  Person  named  might  perhaps  be  ac- 
counted an  Assignee.  But  forasmuch  as  he  has  not  done  so,  there 
is  no  one  that  shall  be  an  Assignee  to  him,  for  his  Executors  are 
not  caPed  Assigns,  because  they  shall  take  the  Thii^  which  the 

Testator 
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Testator  had,  but  this  is  a  Thing  to  be  done  de  novo,  which  the 
^  estator  Jiever  had,  and  it  is  to  be  done  according  to  the  Li- 
mitation.    And  if  one  should  take  the  Sense  of  it  disjunctively, 
as  il4ias  been  said,  viz.  to  him  or  to  his  Assigns,  then  there  ought 
to  be  an  Assignee  in  Deed  to  whom  it  should  be  done,  and  not  an 
Assignee  in  Law,  as  an  £xecutor  is.     And,  Sir,  if  an  Assignee 
niiglit  be  so  expounded  as  that  an  Executor  might  be  Assignee  to 
his  Testator,  yet  the  £xecutor  of  an  Executor  cannot  be  so,  for  by 
the  Course  of  the  common  Law  he  is  not  in  such  Degree  as  an 
immediate  Executor  '}a,     ^  For  Executors  of  Executors  should  not  ^Kelw.  45.1. 
have  an  Action  of  Debt,  or   any  other  Action  for  a  Duty  due  PerF^mriek. 
tt)  the  first  Testator  by  the  Course  of  the  common  Law,  for  ^  "M^EdTk 
they  were  not  Executors  to  the  first  Testator,  nor  Privies  to  his  ^j.'pi.  5^.  ^ 
Will,    but   meer   Strangers.      For   which    Reason   the  Act  of  R^*  ft  Innt.  404» 
S5  Edward  3.  cap.  5.  makes  Provision  in  the  Point,  as  follows,  JJJ^^^5^!|*1^ 
Jl/so  it  is  accorded  and  established^  that  Executors  qfExecutor$  asto'tbc  AcUea 
shall   have  Actions  of  Debts,  Accounts,   and  of  Goods  carried  of  Debt 


away  of  the  first  Testator,  and  Execution  of  Statutes  Merchant  and  ^^xml^l^^S 
Recognizances  made  in  Court  of  Record  to  the  first  Testator^  in  tkeesamMLAw 
the  same  Manner  as  the  first  Testator  Jiould  have  had,  if  he  wert  in  Uuragfa  it  mbim  ^ 
^Life,  as  well  of  Actions  of  the  Time  past,  as  of  the  Time  to  come,  [  *287  ]  '"ST 
in  all  Cases  where  Judgment  is  not  yet  given  between  suck  Execu'  290  (k)  thst  Hmm 
tors  of  Executors;  but  that  the  Judgments  given  to  the  contrary  in  was  some  I>o<ite 
Time  past  shall  stand  in  their  Force:  And  that  the  same  Executors  ^**^*l^ 
of  Executors  shall  4inswer  to  others  of  as  much  as  they  have  reco^ 
vered  of  the  Goods  of  the  first  Testator,   as  the  first  Executor 
should  do,  if  they  were  iu  full  Life,     So  that  this  Act  does  of 
Necessity  purport  that  tlie  Law   was  contrary  before.    And  the 
Words  of  the  Act,  viz.  that  Judgments  givem  to  ike  contrary  its 
Time  past  shall  stand  in  their  Force,  make  lEuown  to  all  tliat  Judg- 
ments were  given  to  the  contrary  before,  and  it  is  to  be  prestun^ 
that  such  Judgments  were  given  according  to  Law,  and  that  the  Lair 
was  so,  or  else  the  Statute  would  not  have  confirmed  them.    Aad 
Wray  made  Use  of  this  as  an  Objection  to  the  Action  of  Covenant 
brought  here,  for,  he  said,  that  the  Executor  of  an  Executor  shall 
not  have  an  Action  of  Covenant  upon  any  Covenant  brolEen  whicb, 
was  made  to  the  first  Testator ;  for  the  Act  only  gives  them  Actions 
of  Debt,  Account,  and  of  Goods  carried  away,  and  not  Actions  of 
Covenant,  for  which  Reason  Actions  of  Covenant  shall  be  at  the 
Conmnon  Law,  and  so  the  Action  here  brought  shall  not  be  main* 
tenable.     Wherefore  although  the  first  Executors  might  be  reputed 
Assignees  to  the  first  Testator,  yet  their  Executors  cannot  by  the 
Common  Law,  althotigh  they  are  enabled  to  sue  certam  Actions, 
And  besides  there  is  no  Privity  between  them  and  the  first  Tes- 
tator by  the  common  Law,  for  which  Reason  the  new  Lease  cannot 
be  made  to  the  Plaintiff  here  as  Assignee  of  the  first  Testator, 
because  he  is  Executor  to  the  Executrix  of  the  first  l^estator. 
And  also  it  was  said  that  tlie  Matter  will  not  bear  the  Covenant 
to  be  so  strained  as  to  be  performed  to  the  Plaintiff,  because  if 
the  Lease  should  be  made  to  the  Plaintiff,  it  would  be  oC«  ano^ier 
£ffect  than  if  it  had  been  made  to  John  Chapman,  for  if  it  had 

been 
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been  made  to  John  Chapman,  md  to  bis  Assigns,  flccordmg  to  the 

Words  of  the  Covenant^   and  h^  bad  died,  and  die  Tenn  had 

come  to  the  said  Jnne,  and  froYn  Anne  to  the  Plaintiff,  as  her  Ex6« 

cutor,  in  this  Case  the  Plaintiff  should  have  had  the  Term  to  the 

Use  of  the  first  Testator,  and  it  should  have  been  Assets  in  bis 

•  See  to  the  con-    Hands  of  the  Goods  of  the  first  I'estator.     *  But  here  if  the  Lease 

5rBwk?tb«i    fibould  be  made  to  the  Plaintiff,   and  he  should  be   the  first  in 

eitcfl  »t  the  Head  whom  it  vested,  he  would  be  a  Purchaser  of  the  Lease,  in  which 

•f  tbe  CaM*,  and   Case  he  would  not  have  it  to  perform  the  Will  of  the  first  Testator, 

FtetS9S  (d).        j^^^  could  it  be  put  in  Execution  as  Part  of  his  Chatties,  because  it 

never  was  in  him.  So  that  in  Substance  and  in  Matter  it  would 
not  be  all  one  to  have  the  Lease  made  to  the  first  Testator,  and  to 
have  it  made  to  the  Plaintiff,  for  the  Plaintiff  would  be  possessed 
of  it  in  different  Respects,  And  for  tliese  Causes  they  took  it 
that  the  Plaintiff  should  be  b^irred.  And  they  amplified  and  en- 
krged  these  Arguments  and  Reasons  with  many  Cases,  which  I 
shall  not  here  recite  at  large,  my  Intention  being  only  to  relate 
briefly  the  material  Points  of  the  Matter  debated. 
Stmhrnfoiibt  And  the  Apppentices  on  behalf  of  the  Plaintiff  maintained  tbe 
Pfaontiff.  Count  with  two  distinct  Arguments,  each  of  them  tending  to  con- 

fute the  Argument  on  the  other  Side.     And  in  tbe  first  Part  of 
their  Argument  they  said,  that  where  the  Covenant  was  to  make  the 
Lease  at  a  Day  to  come  to  John  Chapman,  and  to  his  As»gns« 
the  Wdrds  (to  him  and  to  his  Jssigtis)  are  to  be  considered,  and 
their  true  Meaning  is  to  be  discussed.    And  first  it  is  to  be  coo- 
*S0eAnteio(i},  sidered  ^that  every  Covenant   and  Grant    shall  be  taken  moit 
Md  tbe  Books      strongly  against  him  that  makes  it,  and  most  beneficially  for  bin 
*cre  cited.  ^  whom  it  is  made.     And  if  the  Words  of  it  have  a  double  Boni- 

fication, that  which  tends  most  to  the  Prejudice  of  him  that  spnks 
them,  and  to  the  Advantage  of  the  other,  shall  be  preferred,  ilea 
here  as  to  the  Word  (Assigns)  some  effectual  Sense  must  be  made 
of  it,  by  the  said  Rule,  to  the  Avail  and  fienefit  of  him  to  whom 
the  Thing  is  to  be  done.  And  according  to  the  Exposition  before 
made  by  those  who  argued  on  the  other  Side,  the  Word  (Assigns) 
has  not  any  effectual  Meaning.  For  if  it  is  applied  in  the  Sense 
of  a  Limitation,  viz.  to  have  and  to  hold  to  him  and  to  his  Assigai 
for  21  Years,  the  Word  (Assigns)  is  mcerly  void.  For  if  I  make 
a  Lease  to  a  Man  for  21  Years,  his  Assigns  shall  have  it  as  much 
as  if  I  had  leased  it  to  him  and  to  his  Assigns,  for  the  Law  gives 
him  Power  to  assign  it  to  another ;  so  that  to  make  a  Lease  to  a 
Man  for  21  Years  is  the  same  in  Effect  as  if  the  Lease  had  beea 
to  him  and  to  his  Assigns  for  CI  Years,  znA  Assigns  so  taken  is 
but  a  Word  of  Abundance,  and  is  in  Effect  but  a  Cypher  in  Aridi- 
metic,  and  conveys  no  Benefit  to  him  to  whom  the  Covenant  is 
made,  for  which  Reason  another  Sense  of  it  must  be  found  out 
And,  Sir,  the  Word  (Assignee)  has  two  Senses ;  in  the  one  it  sig- 
nifies the  Person  to  whom  a  Thing  granted  or  given  shaQ  be  after- 
wards granted  or  conveyed  by  him  that  has  tlie  Thing.  As  if  a 
Man  makes  a  Lease  for  Years  of  a  House,  and  grants  to  the 
Lessee  that  he  and  his  Assigns  shall  have  20  Cart-loads  of  Wood 
yearly  in  a  Wood  of  the  Lessor,  there  the  Assignee  signifies  the* 
Person  to  whom  the  Lessee  shall  assign  the  Lease.    And  so  if  a 

Man 
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Man  makes  a  Feoffment  in  Fee,  and  warrants  the  iLand  to  die 

Feoffee  and  to  his  Heirs  and  Assigns,  there  the  Assignee  is  he  to 

whom  the  Feoffee  or  his  Heirs  slull  assign  the  Land,  for  if  such 

Feoffee  makes  a  Feoffment,  the  second  Feoffee  shall  vouch.    So 

if  a  Man  sells  a  Horse,  upon  Condition  Uiat  if  he  pays  40s.  to  the 

Vendee  or  to  bis  Assigns,  he  shall  have  the  Horse  again,  there  tho. 

Assignee  is  he  to  whom  the  Vendee  shall  grant  or  give  the  Horse. 

So  ihat  such  Sort  of  Assigns  are  those  Persons  to  whom  a  lliii^ 

first  granted  or  given  is  afterwards  conveyed  over.     But  there  is 

no  si|cfa  Person  in  our  Case,  for  here  there  is  no  Estate  made, 

nor  Thing  granted,  and  therefore  an  Assignee  cannot  be  so  taken 

in  our  Case,  for  in  such  Sense  it  has  no  Place  here,  and  therefore 

we  ought  to  look  out  for  another  Sense  of  the  Word  Assigm* 

And  in  the  other  Sense  it  signifies  the  Persons  to  whom  a  Thing 

shall  be  done,  which  is  not  done.    *  As  if  I  am  bound  in  an  Obli-  *  Bridgm.  40. 

gation  upon  Condition  to  make  a  Feoffment  to  you  or  to  your 

Assigns,  there  Assigns  are  such  whom  you  shall  name  to  me,  to 

%vhom  I  am  to  make  the  Feoffment.     So  if  the  Condition  be  that 

such  a  Day  I  shall  give  to  you  or  to  your  Assignee  a  Horse,  there 

Assignee  shall  be  taken  for  such  Person  whom  you  shall  appoint 

to  receive  the  Horse  from  *  me.    So  that  in  this  Sense  an  Assignee      [  *288  ] 

i«  before  the  Thing  given  or  granted,^  and  in  the  other  Sense  he  is 

after  the  Thing  given  or  granted.    And,  Sir,  Assigns  in  the  last 

and  in  the  first  Sense  also  (though  in  the  first  Sense  we  have  nothing . 

to  do  with  them  here)  are  in  two  Manners,  viz.  Assigns  in  Deed 

and  Assigns  in  Law.   Assigns  id  Deed  are  those  whom  the  Party 

actually  assigns  to  receive  the  Thing,  as  in  the  said  Case  where  the 

Condition  is  that  such  a  Day  I  shall  give  to  you  or  to  your  Assignee 

a  Horse,  there  if  you  appoint  «7.  S.  to  whom  you  would  have  me 

give  the  Horse,  he  is  your  Assignee  in  Deed,  because  you  assigned 

him  in  Deed  to  receive  the  Horse.  Assigns  in  Law  are  Executors 

who  are  named  by  the  Party,  but  the  Things  which  they  sbmll 

have  are  limited  and  conveyed  to  them  by  the  Law,  for  they  are 

reputed  in  the  Law  such  as  shall  have  all  the  Goods  and  Chatties 

which  the  Testator  had,    and  Contracts  personal,   and  therefore 

Chatties  neal  are  removed  by  the  Law  from  the  Testator  to  them^ 

and  they  represent  the  Person  of  the  Testator  for  those  Things^ 

and  they  shall  have  them  to  the  Use  of  the  Testator,  for  which  • 

Reason  they  are  called  his  Assigns  in  Law.    And  therefore  in  die 

Case  beforementioned  of  a  Condition  that  I  shall  give  such  a  Day 

to  you  or  to  your  Assigns  a  Horse,  if  before  the  Day  you  make 

your  Executors,  and  die,  there  at  the  Day  I  ought  to  give  the  Horse 

to  your  Executors,  because  they  are  your  Assigns  for  tliis  Purpose, 

and  they  represent  your  Person  as  to  receiving  any  Chatties  real  or 

personal.     And  inasmuch  as  you  have  not  assigned  any  one  in  Deed 

to  receive  the  Horse,  the  Law  says  that  the  Executors,  who  are 

your  general  Receivers  of  Things  personal,  shall  have  the  Horse, 

for  they  were  named  by  you  to  such  Purpose ;  and  when  they  are 

named  by  you,  the  Law,  without  any  Words  spoken  touching  the 

Thing,  says  that  they  are  the  Persons  who  ought  to  have  the  l^ing, 

for  they  are  your  Assigns  in  Law.      *  And   upon  this  the  Case  •  P.  tr  H.  8. «. 

in  27  H.  8.  was  cited,  where  Executors  brought  a  Writ  of  Debt  P'-  «•  ^^^o.  Dc- 

upon  an  Obligation  made  to  the  Testator,  and  the  Defendant  said  Xx^^ll^^^^i 

that  tion4.  Hob.  9,10. 
Moor  48?. 
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Hiat  the  Obligation  was  endorsed  apon  Condition,  that  If  the  De- 
fendant should  perform  all  the  Covenants  comprised  in   certua  In- 
dentures made  brtvi'een  the  Testator  and  the  Defendmil,  that  thcD» 
4rc.  and  by  the  lndentare».  the  Testator  had  leased  certain  Lands 
to  the  Defendant  for  the  Term  of  SO  Years,  and  there  was  a  Clause 
in  the  Indenture  that  he  should  deliver  to  the  Lessor  or  to  his 
Assigns  at  the  End  of  the  Term  a  true  Rental  of  ah  the  Lands  to 
him  leased,  and  the  Defendant  alledged  in  Discharge  of  this  Co- 
venant, that  before  the  End  of  the  Term  the  Lessor  died,  aod 
made  no  Assignee,  and  he  alledged  Performance  of  the  other  Coo- 
ditions ;  and  the  Plaintiff  replied  that  the  Lessor  made  bim  (die 
Plaintiff)  hb  Assignee,   and  upon  this  they  were  at  Issue ;  and 
there  Wilbrf  said,  that  this  Issue  was  misjoined^  for  the  Defendaat 
has  not  denied  but  that  the  Plaintiff  is  Executor  to  the  Testitor, 
and  thereby  he  is  Assignee  in  Law,  and  the  contrary  to  the  lame 
appears  to  the  Court :  And  Englefield  and  Shelley  said,  that  so  it 
seemed  to  them.     So  that  by  this  Case  it  appears  that  ]EaeculOfs 
are  Assigns  in  Law  for  the  taking  of  Chatties  real  and  personal. 
Then  as  to  our  Case  here,  there  is  no  Assignee  in  Deed  appointed 
by  the  Testator,  to  whom  the  new  Lease  shall  be  made,  for  Job 
Chapman  appointed  no  Person  in  Deed  to  whom  it    should  ba 
made,  and  therefore  we  ought  to  resort  to  an  Assignee  in  Lnr. 
And  here  we  have  an  Assignee  in  Law,  viz.  Anne,  who  vras  Ik 
Executrix,  and  she  has  made  the  Plaintiff  her  Executor,  who  is 
Assignee  in  Law  to  the  first  Testator. 

But  here  an  Objection  may  be  made  whv  the  new  Lease  AJi 
not  be  made  to  the  Plaintiff,  nor  to  Anne,  if  she  had  lived  to  the 
End  of  the  Term,   notwithstanding  that  they  should     be  called 
Assigns  in  Law,  and  that  is,  because  the  Covenant  is  tfaat.thc| 
shall  make  the  new  Lease  to  John  Chapman  and  to  his  Ass^p^ 
which  Word  (apid)  is  a  Copulative,  so  that  in  this  Case  (it -may  hfi 
said)  the  Assignee  ought  to  be  a  joint  Taker  with  John  Chapmmk 
for  the  Clause  is  not  that  the  Lease  shall  be  made  to  bira  or  to  Bis . 
Assigns,  for  if  it  had  been  so,  then  if  the  Executor  be  adiudged 
an  Assignee,  it  might  be  made  to  him,  but  the  Assignee  here  ii 
copulatively  joined  to  him,  so  that  John  Chapman  must  of  Neces- 
sity be  one  who  shall  take  the  Lease,  and  because  he  is  dead  it 
cannot   be  made  to  him  and  to  his  Assigns,  for  the  one  Pkit 
of  the  Copulative  fails,    and  therefore  the  Covenant  cannot  be 
performed ;  Sir,  to  this  Objection  it  may  be  answered,  that  ba 
who  puts  this  Exposition  upon  it  expounds  it  contrary  to  all  Rea- 
t  Jl/o/acsf  Ex'       son,  or  utteily  destroys  the  Covenant,    t  And  he  is  a  bad  Expor 
piwifio  7M<r  cor-       sitor  that  destroys  the  Text.     And  that  such  au  KxposiUbn  is, 
I^rt?/*Hardr       absurd,  or  destroys  the  Text,  is  ^'ery  evident;    for  froili  thence 
1 19.  Wing.  Max.   it  would  follow,   that  \i  John  Chapman,  had  been  alive' at  fiie' 
n  j(.  17.  Aute  196.  I'ime  of  the  first  Lea.se  ended,  the  second  Lease  could  not  have 
^*''  been  made  to  bim  alone,  nor  oould  it  have  been  made  to  bis  AssifDi , 

aloiiei  if  he  were  dead,  but  to  bim  and  to  his  Assigns  jointly;  so 
that  his  Assignee  must  iiave  been  a  Joint-tenant  with  him,  and  the 
Lease  could  not  have  been  made  mitil  Johji  Chapman  had  named 
an  Assignee  who  should  take  jointly  with  him.  And  to  expound 
it  in  such  Manner  that  John  Chapman  alone  could  uol  haie 
taken  the  Lease,  if  he  had  been  alive  at  the  Time  when  it  oiigEt 

to 
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t  intd^  is  contrary  to  the  latent  of  dbe  Pnties  to  die  Co* 
It)  and  contrary  to  all  comoMHi  Comlrttctioii  of  the  Word 
igm)  and  meerly  absurd.  So  that  an  Assigne^.  in  Deed 
1  not  be  joined  to  him  in  taking  the  Lease  by  any  reasonable 
idment.  And,  Sir,  Assigns  in  Law,  m.  bis  Executors  can* 
ake  the  Lease  jointly  with  him,  for  when  he  is  alive  he  cannot 
any  Executor.  And  then  to  sav  diat  because  he  couM  not 
an  Executor  who  should  take  jmndy  with  him,  the  Defend- 
ind  his  Wife  are  not  bound  to  make  the  Lease  to  him  alone 
was  alive,  because  the  Lease  ought  to  be  made  to  hi^  and 
is  Assigns  jointly,  would  be  meerly  a  Destruction  of  the 
'^  for  it  is  impossible  to  make  the  Lease  jointly  to  him  and 
Executors,  and  to  excuse  himself  from  making  any  Lease  at 
>r  such  Cause  is  an  absolute  Destruction  of  the  Covenant  So 
to  take  the  copuladve  (and)  in  the  literal  Sense  of  the  Word, 
Id  not  suffer  either  the  AsMgoee  in  Deed  or  the  Assignee  in 
to  have  any  Place,  but  £e  literal  Sense  of  it  would  be 
Misense.  And  therefore  to  join  the  Assignee  in  Deed  with  [  *889  ] 
t  Chapman  in  taking  the  Lease  makes  die  Sense  absurd,  and 
>es  it  to  join  the  Assignee  in  Law  with  him  in  takii^  the  Lease, 
use  of  the  Impossibility  of  it,  and  such  Exposition  utterly 
tiys  the  Text.  And  forasmuch  at  the  literal  Sense  begets  Ab* 
ity  or  Impossibility,  we  ought  not  to  follow  it,  but  to  make 
i  other  Sense  of  i^  and  such  as  may  stand  with  Reason  and 
Intent  of  the  Parties,  and  that  is,  to  take  the  Word  (andy  for 
viz.  the  Copulative  as  die  Disjunctive.  So  that  where  Ae  ^-  ^TJS**^^ 
ds  are,  that  they  covenanted  to  make  a  LeMe  at  such  a  Time  to  ^^  f^,  Y«u* 
I  Ckapman  ana  to  his  Assigns  for  21  Years,  they  shall  be  taken  of  L«iul  to  him 
lis  Sense,  viz.  that  they  shall  make  the  Lease  to  John  Chap-  ^Jl^^!^^^ 
or  to  his  Assigns  for  21  Years.  And  accordingly  in  our  Law  thlrAairbe  cmh 
nay  frequendy  see  the  Disjunctive  taken  as  the  Copulative,  and  strned  tohim  ir 


Copulative  as  the  Disjunctive,  in  order  to  make  the  Words  ^  tkl^iPdUg 
1  widi  Reason  and  the  Intent  of  the  Parties.    *  And  hero-  ^bre  the  Tiaiet 
1  was  'cited  the  Case  in  21  Ed.  3.  in  an  Action  of  Debt,  where  it  ihaU  he  wide 
Defendant  bound  himself  by  Indenture  to  pay  die  Plaintiff  a  ^^  gf^^tcd 
lin  Sum,  if  so  be  that  the  Defendant  did  not  enfeoff  the  \  L^.74.* 
adff  or  his  Heirs  of  certain  Land  when  he  came  to  his  Aunt,  Bridgm.  40.  And 
the  Plaindff  declared  that  die  Defendant  came  to  his  Aunt,  ^J'JJ^^ 
that  he  (the  Plaintiff)  required  him  to  enfeoff  him,  and  he  did  wordt  (md)  and 
enfeoff  him,  whereby  an  Action  accrued  to  the  Plaintiff,  i^c.  (m-)  have  been 
Eoxeption  was  taken  to  the  Dedaradon,  because  the  Con-  ^^^f*  ^ciMfif. 
SI  was  in  the  Disjunctive,  viz.  that  the  Plaintiff  should  have  ^  t  Browol.  isf* 
Sum  if  die  Defendant  did  not  enfeoff  him  or  his  Heirs,  and  he  Ley.  79.  Id. 
Mid  that  he  (fid  not  enfeoff  him,  but  says  nothing  of  the  Feoff-  f^' j^^'^ 
t  to  his  Heirs,  and  if  he  had  performed  any  Part  of  the  Die-  »m?si  £d.'a. 
tive,  the  Phuntiff  conh^  not  have  the  Debt ;  but  the  Dedara-  S9.  pi.  9.  Bro. 
was  held  good  enoush  notwithstanding  this  Eiceplion,  because  9q^^!T^' 
Plaintiff  could  not  nave  anv  Heir  dnnn|  his  Life :  So  that  ^  BrowaL  ist. 
Mi^  the  Condition  was  in  Words  disjuncttve,  yet  inasmuch  as  1  Rol.  Ahr.  sdo. 
Phuntiff  was  alive,  in  Sense  |t  was  not  disjunctive,  for  he  R'*  cm^Soa  S? 
i  not  have  any  Heir  whilst  he  was  alive,  and  the  Sense  of  the  5/pi.  ^.    Howit§ 

cffM  a  CoveiHBt 
ftp€J.  S.  md  his  Hein,  whereat  it  is  Impottible  to  eiilMr  hit  Hetn  whilst  J«  9.  htamslf 
iag^  ilKi«%« it  shaU  he tak«a fer a DmvactlT^  Ooalih,  71.  OwenSf. 
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Words  are  to  be  taken  to  enfeoff  the  Plaintiff  if  he  is  alive,  md 
if  he  dies,  then  to  enfeoff  his  Heirs,  and  therefore  the  .Defendant 
was  driven  to  answer  to  the  Count  And  as  die  Plaintiff  there, 
could  not  have  any  Heir  during  his  life,  so  here  John  Chapman 
ooald  not  have  any  Executor  during  his  Life ;  and  as  the  ConcK- 
tioa  there  in  the  Disjunctive  to  enfeoff  at  a  Time  to  cooie  him  or 
kis  Heirs  was  taken  to  enfeoff  him  if  at  the  Time  limited  he 
was  alive,  and  if  he  was  dead  at  the  Time,  then  to  enfeoff  his 
HdrSy  so  here  die  Covenant  in  the  Copulative  to  make  a  Lease 
at  a  Time  to  come  to  him- and  to  his  Assigns  shall  be  taken 
disjunctively,  that  is  to  say,  to  him  if  he  be  alive,  and  to  his 
Assigns  if  he  be  dead.  So  that  the  said  Case  bears  a  great 
Resemblance  to  our  Case  here.  And  in  man\  Cases  Words 
spoken  in  the  Copulative  shall  be  taken  in  the  Disjimclive,  if  such 
s  See  Ante  140  sense  be  most  strong  against  those  that  sper^k  tb  it..  ^Asif  lam 
(i).  161  (ti).  171  9ole  seixed  of  Land,  and  J,  S.  is  also  sole  ^•.i/i>i  ^>f  other  Land, 
i^^'  and  i  and  he  grant  to  another  a  Kent « I.e.    oi  'i  k.  out  of  ?ll 

die  Lands  which  he  and  I  have,  die  Gran.ei.  a  v?..  h-.^*^  20.%  out  of 

my  Land,  and  other  90s.  out  of  die  Laml  o:  .'.  S  biid  yet  the 

Grant  was  out  of  the  Lands  \\hich  he  anH  I  had,  hut  the  Woid 

fatid)  which  is  a  Copulative  cannot  stand  with  the  Operatioil  of  dw 

e  M.  19H.6.4.«.  Law,  which  makes  the  Grant  disjunctive.    '  So  if  1  and  J.  5.  flit 

Per  Sewitm.  hro.  xo  another  all  the  Goods  which  I  and  he  have,  the  Donee  lU 

f^Jolnt-i€^^'  have  all  the  Gootis  which  each  of  us  have  severally  by  oundfcs. 

i}juiu,i5.  Hetley,  ^  And  so,  it  was  said,  by  the  Book  in  IQ  H.6.  in  a  Scire  fadat  tD 

§•         n     «  k  ^^^^  ExeciiUon  upon  a  Recovery  in  Maintenance,  if  a  Man  is- 

liu.  RetMef  SL    '®»^  ^^  *''  '^^^  ^^^  J'  ^'  >ll  Actions  and  Suits  which  he  faaaigttilt 

Bn».  ti.  Joiiit-    the  same  J,  S.  and  J.  K.  thereby  all  Actions  and  Suits  which  hi 

tei:miit8, 66.  has  against  either  of  diem  by  himself  are  released ;  so  that  d- 

SJ* Isf iRolJR.  *^"g**  *«  W^*"**  (^*^^)  Hterally  couples  them  together,  yet  is 
S98,  t99.  *  *  Sense  the  Release  goes  to  them  severally.  *  And  ao  if  I  of  lb 
*  M.  t  R.  s.  18.  b.  one  Part,  and  J.  5.  and  J.  K.  of  the  other  Part,  submit  oundvesto 
ment^^'sCo.s.  '^*"^  *^  *''^  Arbitrement  of  certain  Persons,  touching  fll  Actioii 
a.  8  Co.  98.  a.  *  between  me  and  the  said  J,  S.  and  X  X.  the  Arbitrators  may  vsb 
3Bal8t.65.  an  Award  of  all  Actions  between  me  of  the  one  Part,  and  /•& 

BKd^"  w  "'  ^'  ^'  ^'  severally  by  himself  of  the  other  Part,  as  it  is  hdd  is 
1  Rof.  R.  f98.  2  R'  3.  notwithstanding  the  Words  are  in  the  Copuladv^,  via,  J.  i» 
375, 576.  Yelv.  and  J.  K-  So  in  the  common  Case  in  Indenturea,  if  a  Mw 
f^.Dl^?Hai^r.  b^^^>>^s  ^^  s^l's  his  Land  to  another,  and  covenants  to  aEMd»t 
399'.Lutwy.ij28i  goc^  and  sufficient  Estate  in  Fee-simple  to  die  Bargainee  and^ 
Comyna,  547.  his  Heiw  in  the  Term  of  St.  Michael  then  next  ensums,  or  wilt 
%  Vein.  S59.         |^^  Months  next  ensuing,  and  before  the  Term  of  St.MiciaJt^i 

within  the  two  Months  the  Bargainee  dies,  there  the 
may  and  ought  to  make  an  Estate  to  the  Heir  of  the  B 
the  Term  of  St.  Michael y  or  within  the  two  Months,  and  jet  Ae 
Words  were  that  he  should  make  the  Estate  to  the  Baittaioae  as! 
to  his  Heirs ;  in  which  Case  if  one  should  rest  upon  the  JjeMr,  Ae 
Copulative  (and)  purports  that  the  Feofiment  cannot  be  madabt 
to  the  Bargainee  and  to  his  Heirs  jointly,  but  the  BaiKaiaet  O*' 
not  have  any  Hen*  in  his  Life-time,  and  therefore  the  Sense  of  Ae 
Words  must  be  ao  taken,  that  the  Feoflment  shall  be  Co  die  B^ 
gainee,  if  he  be  alive  at  the  Time,  and  if  he  be  dead,  tiicpi  to  kii 
Heirs.  And  so  if  the  Covenant  was,  that  at  audi  a  Day  thaBiinsipr 
should  deliver  the  Evidences  to  the  Bargainee  and  to  UilUn 
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there  if  the  Bargainer  dies  before  the  Thy,  he  ought  at  tfie  Da)r  td 

deliver  them  to  his  Heirs,  for  the  Covenant  cannot  be  literally  per« 

formed,  viz.  to  him  and  to  his  Heirs  jointly,  nor  was  there  an^^ 

Possibility  at  first  for  it  to  be  perfortned  literally,  ahd  therefore 

such  Sense  6ught  to  be  made  of  it  as  may  best  be  performed,  atid 

as  stands  with  Reason,  and  that  isi  to  take  the  CdpUlative  as  the 

Disjunctive,  viz.  to  him  or  to  his  Heirs.     So  in  the  nrincipal  Case^ 

the  Covenant  to  make  the  Lease  at  such  a  Day  to  Jdhn  ChaprhM 

and  to  his  Assigns  for  21  Years,  ought  to  be  construed  that  it  sfaibll 

be  made  for  the  Term  of  2 1  Years  to  him  or  to  his  Ass^ns,  that  i^ 

to  say,  to  the  said  John  Chapman,  or  to  such  Person  as  he  shall 

name,  if  the  said  John  Chapman  be  dien  ali¥e,  and  if  he  be  tiof 

then  alive,  but  dead,  then  it  shall  be  made  to  his  Assigns,  that  is, 

to  his  Assigns  in  Deed,  if  he  has  made  any,  and  if  not>  *then      [  *9Q0  ] 

rather  than  tlie  Covenant  shall  be  lost,  it  s^U  be  made  to  hi^ 

Assigns  in  Law,  which  are  his  Executors. 

And  as  to  what  has  been  said,  that  the  Plaintiff  is  Executor  of 
an  Executor,  and  is  not  by  the  Common  Law  Executor  to  the  first 
testator,  but  is  in  another  Degree  by  the  Common  Law  than 
the  immediate  Executor  is,  Sir,  this  is  not  so,  *  for  if  I  ordain  by  •  Oodolph.  Orplu 
piy  last  Will  tliat  /.  S.  rfiall  alien  my  LaAd,  and  he  does  so,  thi^  Le|f-  478.  $  lis. 
is  my  Alienation  by  him.    So  if  I  give  Authority  to  my  Steward  to 
denuae  my  Land,  and  he  does  so,  this  is  my  Demise  by  him.    So 
if  I  give  Authority  to  my  Bailiff  to  alien  my  Sheep  or  other 
Chatties,  and  he  does  so,  this  is  my  Sale  by  him.   ^  So  when  a  Man  »  Salk.  305.  Per 
makes  J.  S.  his  Executor,  therein  it  is  implied  to  be  his  Intent  i^MMlj  J* 
that  if  J,  S.  makes  his  Executor,  and  dies,  his  Executor  shall  be 
^seeutor  to  the  first  Testator,  for  the  first  Executor  intended  it, 
smd  so  the  second  Executor  is  made  Executor  to  the  first  Testatolr 
hj  the  Nomination  and  Election  of  the  second  Testator,  to  whom 
the  first  Testator  committed  such  Authority  of  Election  and  No- 
aiination.    ^  So  that  the  second  Executor  after  the  Death  of  the  ^  Pabn*  156.  Per 
firat  Executor  shall  be  immediate  Executor  to  the  first  Testator,  as  ^^^i^jph." 
cfaoieo  by  the  second  Testator  by  Force  6f  the  Authority  given  orph.  Les.  ar.  . 
Inai  by  the  first  Testator,  and  therefore  he  shall  be  in  such  Degree  WentWTOff.  of 
to  th^  first  Testator  as  the  first  Executor  was,  or  else  all  Contracts  f  ^^'^^i^^ 
betweeti  Man  and  Man  would  by  the  Common  Law  perish  in  a  n  pinch  irs! 
•bert  Time,  viz.  after  the  Deadi  of  the  first  Executor.     For 
neither  the  Ordinary  nor  his  Administrator  could  by  the  Cotumon 
Imm  hav6  any  Actiod  of  Debt  or  ether  Action  given  to  the'  firit 
Testator,  *  for  they  could  not  have  any  Action  giveh  to  the  In-  *  Ante  S78  (e). 
lealate,  until  the  SUtute  of  31  Erf.  i.eap.  11.  was  made,  which  « ln»t.  sw,  404. 
Mvea  such  Actions  to  Administrators.     So  that  by  this  Means  nb 
CcMitract  tould  be  of  Continuance  at  the  Common  Law,  and  there- 
fore siidi  Defect  was  not  at  the  Common  Law.    And  upon  this 
dmri  Ca^es  were  cited  which  happened  before  the  Statute  of 
e6Md.S.    •JndNote  that  in  Mich.  10 Ed. 2.  Fitz.  Executors  N^hmnhytU 
•110,  ike  Executors  of  an  Executor  brought  an  Action  of  Debt  for  ^^^\^^ 
'the  Arreitn  of  an  Annuity  due  to  tha first  Testator y  ana  it  was  well  ^  pinch  irs.  * 
€kb0ted  whether  there  is  any  Privity  between  them  and  the  first  See  Palm.  i5d. 
.XuttU^,  and  whether  the  Action  should  be  maintenable,  and  after  ^^^^'^'i* 

'  'J        My*»  that  from 

iUb'CiM'fl^  10  jft4.  t.  unto  the  present  Time,  it  was  always  allowed  for  a  Rale  that  the  Execator  of 
••  BaactotarsliMi  be  Bxceator  to  the  first  Testator. 

o  o  2  having 
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htUHgitAen  Timtfor  DelU^raJUon^  all  the  Justices  awarded  tka( 
lAey  Hhould  he  dnsmcred.    And  it  was  ^d,  that  the  chief  Pur* 
vww  of  the  Statute  of  25  Ed.S.  was  for  the  two  other  Actions 
given  by  that  Act  to  Executors  of  Executors,  uz.  the  Action  of 
Account,  and  of  Trespasa  for  Goods  carried  away,  which  Actioai 
'  Execuipn  could  not  have  by  the  Common  Law  until  they  w^ 
«ven  by  Statutca,  '  and  they  were  not  extended  by  Equity  to  lint 
Executors  of  Executors.    ^  But  as  to  the  Action  of  Debt,  it  was 
Mot  necessary  to  be  put  in  the  Statute,  for  the  Law  gave  it  to  tbe 
Executor  of  an  Executor  before,  and  yet  many  doubted  thereof, 
to.  remove  which  Doubt  it  was  well  done  to  put  it  in  the  Act,  and 
to  make  iProvision  that  all  Judgments  before  given  to  the  contmy 
should  staud  in  Force,  for  thereby  all  Disputes,  which  might  odw*^ 
wise  have  happened,  are  avoided.    So  that  Executors  of  Execoton 
were  by  the  Common  Law,  as  to  all  Contracts,  in  the  same  De- 
cree as  the  first  Executors  were,  and  might  have  all  Actions  wUdt 
tbe  Common  L41W  gave  to  the  first  Executors,  and  so  thqr  nofjtA 
have  Actions  of  Covenant,  and  if  they  could  not,  yet  they  are  gim 
'  to  Executors  of  Executors  by  Equity   of  the  said    Statute  of 
25  Ed.  3.     So  here  Richard  Chapmati  the  Plaintiff,  being  Exa* 
cutor  of  an  Executrix,  is  as  well  an  Assignee  to  die  first  Tes- 
tator as  the  first  Executrix  was,  and  shall  as  well  maintain  an  Ac^ 
tion  of  Covenant  as  the  first  Executrix  might  have  done,  and  there- 
fore the  Action  shall  be  muntenable. 

The  odier  Argument  which  they  made  in  support  of  die  De- 
daradon  was,  that  admitting  .^mgns  to  be  a  Word  of  LimitatioD, 
as  habendum  to  him  and  to  his  Aragns,  and  so  to  be  a  void  Woid^ 
as  it  was  taken  by  the  other  Side,  or  admitting  that  it  bad  been  oat 
of  the  Covenant,  then  the  Covenant  is  that  the  Husband  and  Wife  at 
the  End  of  the  first  Term  shall  make  a  new  Lease  for  21  Yean  to 
John  Chapman f  and  he  dies  before  the  End  of  the  first  Term,  in  ihii 
Case  the  Husband  and  Wife  ought  to  make  the  Lease  to  dis 
Plaintiff  being  Executor  of  the  Executrix  of  John  Chapman,  lori 
they  shall  not  be  discharged  of  die  Covenant  by  the  Death  of  tbs 
Party  to  whom  it  should  be  made.   ^  For  in  every  Agieemont  aadd 
between  any  Pardes  tbe  Intent  is  the  diief  Thing  to  be  considcredi 
and  if  by  the  Act  of  God>  or  by  other  Means  not  ariaing  fiponths 
Party  himself,  the  Apeement  cannot  be  performed  according  to 
the  Words,  yet  tbe  nrty  shall  perform  it  as  near  to  the  Intent  of 
'the  Agreement,  as  he  can.    And  the  Intent  here  was  that  a  neir 
liease  should  be  made  at  the  End  of  the  first  Lease ;  and  to  whoa 
should  it  be  made  ^  to  this  it  may  be  answered,  to  John  Ckapmtm; 
and  if  he  be  dead,  shall  no  Lease  be  nude  then  i  vea  surely;  anl 
to  whom  i  to  those  who  should  have  had  it,  if  it  had  hten  mads 
to  John  Chapmanhiniselff  and  who  are  they  ?  his  Executcirai^anlto 
them  shall  the  new  Lease  be  made ;  for  the  Substance  of  the  Agm* 
mentwas  that  the  Estate  should  be  made,  and  that  the  Intemt 
should  be  had,  and  the  Person  to  whom  it  should  he  made  was  1^ 
the  principal  Point  of  the  Agreement.   But  if  the  Tenant  la  boopd 
in  an  Obligadon  to  his  Lord,  or  covenants  with  him  to  da  tahkaat 
such  a  Time  Homage,  or  Fealty,  or  other  corpond  Service,-  -these 
if  the  Lord  dies  before  the  Day,  it  shall  not  be  done  to  UaEi^ 
rutor  or  Uetr^  for  the  corporal  Service  shall  in  audi  Caae  bedone 

to 
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to  riie  Body  of  the  Lord,  and  when  he  cfies,  the  Thing  dies  also^ 
for  the  same  Homage  or  Fealty  cannot  be  done  to  another,  tbouch 
other  Homage  or  Fealty  may  be  due  to  die  Heir.    So  that  if  .the 
Body  dies,  being  the  chief  Cause  for  ^ich  a  Thins  is  to  be  done^ 
the  Thing  also  dies  with  it.  But  here  the  Term  and  the  Estate  in  the 
Land  is  the  principal  Thing,  for  if  it  had  been  made  to  John  Chap* 
man,  and  he  had  died^  the  Estate  had  not  died^  but.sboold  have  con- 
tinued during  the  Term.    And  by  the  like  Reason  if  he  dies  before 
the  Estate  can  be  made,  the  Estate  shall  be  made  to  those  who  should 
^ave  had  it  if  it  had  been  made.    And  when  the  Lease  was  U-      [  *€91  ] 
mited  to  be  made  at  a  Day  to  come,  viz,  at  £1  Years  afterwards^ 
it  was  then  well  enough  known  and  considered  by  each  of  the  Par* 
ties,  that  he  to  whom  the  Lease  was  to  be  made,  was  subject  to 
Death,  and  that  the  Hour  of  his  Death  was  incertain,  and  that  it 
was  probable  enough  he  might  die  before  the  Time  when  the  Leaso 
was  to  be  made.    And  therefore  it  cannot  be  presumed  that  the 
Party  intended  to  have  the  Agreement  dissolved  by  his  Death,  nor 
can  any  one  ima^ioe  that  he  would  be  guilty  of  so  much  Folly^ 
or  tliat  the  other  mtended  by  such  Event  to  be  dischareed  from 
making  the  Lease,  but  it  shall  be  presumed  that  it  was  the  Intent 
of  both  the  Parties,  that  the  Lease  should  be  made  notwithstanding 
the  De^th  of  him  that  should  take  it,  and  he  has  left  others  aftfr 
him  able  to  take  the  L^ase,  viz.  his  Executors,  and  he  who  is  to 
make  it  receives  no  more  Damage  by  making  the  Lease  to  the  £xe* 
cutor,  than  by  making  it  to  the  Teata;tor«    So  that  although  be 
cannot  perform  the  Covenant  according  to  the  Words,  yet  he  shall 
perform  it  according  to  the  Intent.    ^As  in  the  Case  in  JJttleton,  ^Litt.  )5Sf« 
^ere  a  Man  makes  a  Feoffment  upon  Condition  that  the  Feo&e  i  Vcat.  ssi* 
flhall  make  an  Estate  in  special  Tuf  to  the  Feoffor  and  to  his  Wifie, 
dnd  to  the  Heirs  of  their  two  Bodies,  there'  if  the  Husband  dies 
before  the  Estate  made,  it  shall  be  made  as  near  the  Condition  at 
maybe,  that  is,  he  khall  make  an  Estate  to  the  Wife  for  Life, 
without  Impeachment  of  Wast,  Remainder  to  the  Issues  in  Tail, 
eccording  to  the  first  Limitation  of  the  Tail;  ^and  if  thfc  Wife  be  •  AoteTfaX  «a4> 
dead,  dien  die  Feoffee  ought  to  give  die  Limd  to  the  Issues,.. and  ISHl?^^^''*^ 
to  die  Heirs  of  the  Body  of  the  Fadier  aod  Modier  begotten*  And  wiolqlm,^ 
so  in  the  other  Cases  diereput  the  Intent  shall  be  performed  as  i  Vent.  sat.  * 
near  as  it  can  be  where  the  Words  cannot  be  performed.    And  it 
is  n6i  always  requisite  that  in  Agreements  every  Thing  should  be 
performed  according  to  the  Woi^s.    *  For  if  there  be  a  Feofiee  i  utti  544. 
in  Mortgage,  to  whom  ^10  ought  to  be  pmd,  and  the  Mortgagor  I'«'k.  f  749  Dr. 
pays  a  Cup  or  a  Horse  to  the  Mortgagee  in  Satisfiiction  thereof,  jLjf^'fjTo^lI  r* 
he  has  performed  the  Condition,  as  Littleton  says.    *  So  if  the  torn. 
Condition  be  that  he  shall  pay  it  at  such  a  Place^  and  he  pays  it  at  *Lltt.$9M.iRol. 
aoodier  Place,  and  the  Mortgagee  accepts  it,  Lutleton  savs  diet  it  K-«^-«ttlieTop. 
shall  be  good  enough,  for  the  Value  is  the  Substance.      So  if  a  rp.  ^  s,L  4.  4^ 
Man  be  bound  in  £^  to  pay  jf  10  such  a  Day  at  such  a  Place,  Flu.  I>etteT9. 
and  he  does  not  come  to^  the  Place  at  the  Time  appointed  to  re-  ^^'  CeoAtioo 
ceife  die  Sum,  he  has  not  lost  it,  as  7  Bd.  4«  is;  >but  if  he  sues  ffT.*s9H.a.is.a. 
an  Action 
and  say 
Qie  lesser 

had  paid  die  Sum  in  anodier  Place  to  the  Obligee^  die  Penalty  had  Dy.stsTpL  tt» 

been 
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been  saYed.  So  if  the  Mortgagor  Qugkt  to  po;  to  the  Morff^gef 
<  H.  10  n.  7. 14.  a  Sum  at  a  certain  Day, '  or  if  a  Man  ia  bound  in  a  greater  Son 
^'tuPtrFiMeux.  {q^  |||e  Payment  of  a  lesser  Sum  at  a  certain  Day,  there  if  he  pijs 
1  RoL  y^.  ^®  ^^^  ^^^  ^^  ^y^  ^^  Condition  is  performed.  ^  So  if  the 
Dy.  sVf .  pi.  f9.  Condition  upon  a  Mor^ge  is,  that  if  the  Feoffor  at  sach  a  Daj 
^  LUt.  %  SS4,  T.    pgyg  gucha  Sum,  then  he  and  his  Heirs  shall  re-enter,  if  this  Cass 

P^A^U^l  "  •>«  ^^^  '^'^r®  *®  ^y»  '^^  Executors,  or  his  Heir  (as  Lditleton 

O.  Bendi.  154.  says)  may  pay  it,  ^  for  the  Payment  at  the  Day  is  more  the  Effect 

iss,  137.  Moor  gnj  Substance  of  the  Matter  than  the  Person  of  the  Feoffor:  So 

wfndi  1 16°'  ^^^'  **^  another  Person  may  pay  it  than  he  who  is  limited  by  ths 

10  Mod.  4f0.  Words.    "^  So  if  a  Feoflment  is  made  upon  Condition,  that  if  the 

|traiij^  iss.  Feoffee  does  not  pay  the  Feoffor  such  a  Sum  at  such  a  Day,  tbca 

i(KBt^i^!^  the  Feoffor  shall  enter,  there  if  the  Feoffee  before  the  Day  makei 

>  Utt.  i  396.  a  Feoffment  over,  and  at  the  Day  does  not  pay  the  Sun],  the  s^ 

O.  B^ndL  134.  qq^^^  Feoffee  at  the  Day  may  tender  and  pay  the  Sum,  notwitb- 

^'.  i^Dch  n6.  s^Aii^ng  ^3(  ^0  Agreement  reached  no  further  than  that  the  tint 

4  Leon.  176.  Feoffee  should  pa^  it.    *  So  where  aii  Agreement  ia  made  that  t 

mS*  ^'  *v'  ^^  ^"*  **'""  ^  P*"^  ^  ^°®  Man,  it  may  be  paid  to  another,  by 

iU>r.'titTcndcr  ^7Js8.  where  the  Disseizor  granted  by  Indenture,  that  if  the  Dis* 

C.  pi.  5.  seizee  paid  such  a  Sum  to  him  at  such  a  Day,  then  a  Release  made 

•  17  Am.  pi.  f.  iq  iiim  iiy  the  Disseizee  should  be  void,  and  before  tlie  Day  the 

Fiti.  Condition      Tk.      .       "^     j    ^ -d^it ^  .l_  ..l^ _?j^     .•     ^?    ir  . 


14.  Bro.  103.       Disseizor  made  a  Feoffipent,  there  the  Sum  was  paid  to  the  Feoffee. 

From  which  Cases  we  see,  that  where  Agreements  are  made  tbil 
one  Thing  shall  be  done,  another  Tbmg  ma^  be  done  for  it ;  and 
where  it  is  agreed  to  be  done  at  one  Place,  it  may  be  done  at  so- 
other Place ;  and  where  it  is  to  be  done  at  one  Day,  it  may  be 
done  at  another  D^^y ;  and  where  by  or  to  one  Person,  it  may  be 
done  by  or  to  another  Person,  and  yet  at  the  same  Time  the  Agr^ 
^       ment  is  performed,  and  not  broken.    And  the  Reason  thereof  ii, 
•  O.  Bendl.  137.    because  the  Intent  is  performed,  which  *  is  the  principal  Point  in 
PerBrmmtion,C.J.  ^\\  Agreements,  and  it  this  be  performed,  it  is  sufficient,  although 
Contract  t!  '        every  Circumstance  is  not  performed  according  to  the  Words ;  aad 
pi.  4.         *         if  the  Words  are  performed,  and  not  the  Intent  (as  it  may  be  ia 
p  M.  n  H.  c.  10.  some  Cases)  yet  the  Agreement  is  not  performed.     '  As  in  the 
pi.  ss.  Fiti.  Bar.  Qnge  of  21 H.  6.  in  Debt,  where  the  Defendant  waa  boiiDd  upoa 
^  ^•p^'**"  Condition,  that  if  his  Feoffees  of  bis  Manor  of  JV.  granted  to  the 
^  790.  s  Bolst.      Plaintiff  an  annual  Kent  of  405.  out  of  the  said  ManoTj  that  tbecv 
178.  ^te  83  (b),  ^^.  and  he  had  three  Feoffees,  and  two  of  them  granted  the  Rcut 
30  (f),  34  (0.        i^j  ^hg  Plaintiff;  there  the  Words  of  the  Condition  were  performed, 

because  his  Feoffees  granted  the  Rent,  but  }*et  he  had  not  per- 
formed the  Condition,  for  all  the  Justices  there  took  it  that  all  ihe 
Feoffees  ought  to  have  granted  the  Rent :  And  so  they  isertainly 
ought,  for  there  the  third  might  have  had  the  Land  by  Survivorship, 
and  he  should  have  avoided  the  Rent,  and  also  more  than  tvo 
Parts  of  the  Manor  was  not  charged  with  the  Rent;  so  that  Ac 
Intent  was  not  performed,  although  the  Words  were  performed. 
4  H.  3  H.  7. 4.  b.  9  So  it  is  put  in  5  JFf.  ?•  that  if  one  is  bound  to  enfeoff*  me  of  the 
vT^ri^Hn^^  Manor  of  D.  and  he  makes  a  Feoffment  to  another  of  Parcel,  and 
Conditioii  isal      afterwards  enfeoffs  me  of  the  Manor,  there  he  has  performed  the 
Ante  ss  (aX  and   Words,  but  yet  he  has  not  perforn^ed  the  Intent,  which  was  that  1 
Boot^thoT        should  have  the  whole  Manor  as  it  then  was.     '  So  in  the  Case  of 
citetl.  Coithirst  V.  Bejushin  iu  4  Ed.  6.  a  Remainder  was  limited  to 

'  ^"^  ^'  ^^.    Btjmhm^  if  he  would  inhabit  ^d  be  resident  upon  the  Land 

P«tfsf^  aryiMitfs»  dufio{ 
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during  die  Term,  there  it  is  taken  that  if  he  be  resident  •  Week 
during  the  Term  he  has  performed  the  Words  of  the  CoiiditioO| 
but  not  the  Intent,  for  the  Intent  was  that  he  Aould  be  resideQl 
during  the  whole  Term.     So  *  in  the  Case  in  49  H»  6.  *  where  an      [  *292  *] 
Abbot  was  Parson  Imparsonee  from  Time,  Sfc.  and  he  bad  an  *M.  io£d.4. 16» 
Annuity  from  Time  beyond  the  Memory  of  Man  in  Right  of  thd  5:!!!^'^T**' 
Jrarsonage,  and  he  brought  a  W  nt  of  Annuity  as  Abbot,  without 
naming  liimself  Parson,  and  counted  upon  a  Prescription  in  him 
and  his  Predecessors,  Abbots,  and  the  Prescription  wa»  traversed,' 
and  found  for  the  Plaintiff,  there  every  W^ord  of  the  Verdict  was 
true,  and  yet  *  Attaint  lay  against  the  Jury,  for  when  he  brought  » F.  N.  B.  i06.  k. 
the  Writ  by  the  Name  of  Abbot»  and  as  such  claimed  the  Annuity,  t(yr,:mvtty^aod 
he  was  not  seized  of  it  in  that  Form,  but  as  Parson,  and  because  SmTpSwSl 
he  did  not  claim  it  as  Parson,  they  ought  noi  to  have  found  the 
Issue  for  him;  so  that  although  every  Word  of  the  Verdict  %Ta8 
true,  yet  their  Verdict  was  false,  for  the  Words  of  the  Verdict  and 
the  Intent  of  the  Verdict,  did  not  agree  together.    ^Wherefore  the  ^  Vin.  Abr.  tit. 
latent  hi  every  Matter  ought  to  be  respected,  and  if  this  be  per-  I"*****  ^  P*-  *• 
formed  it  is  suffiaent,  although  the  Words  are  not  performed.    So 
here  in  our  Case  the  Intent  of  the  Covenant  is  performed,  if  the 
Licase  be  made  to  the  Executor,  although  the  Words  were  that  it 
should  be  made  to  the  Testator  himself.    And  as  to  the  Objection 
made,  vix,  ^that  if  the  Lease  should  be  made  to  the  Plaintiff,  it  « Ante  ear  (a), 
would  have  quite  another  Effect  than  if  it  had  been  made  to  the 
^  Testator  himself,  because  if  it  is  made  to  the  Plaintiff,  he  will  not 
have  it  to  die  Use  of  the  iirst  Testator,  nor  shall  it  be  accounted 
Assets  in  his  Hands  of  the  Goods  of  the  first  Testator,  Sir,  '^thia  'See  the  Books 
ia  quite  otherwise,  for  the  Covenant  was  made  to  the  first  Testator,  ^l^tjj'^u^^/ 
and  the  Title  thereto  was  derived  from  him  to  the  Pkintiff,  and  the  Case, 
that  which  is  done  in  Performance  of  the  Covenant,  oi^t  to  be 
in  the  Plaintiff  in  the  same  Degree  as  the  Covenant  was  in  him,  ao 
tkMit  heahall  ;bave  the  Lease  in  the  like  Manner  aa  be  had  the  Cove* 
tiant,  which  was  die  Cause  and  Origin  of  the  Leaae.     '  And  there*  *  H.  ii  H.  6. 17. 
fore,  it  was  said,  if  an  Eiecutor  assigna  Auditora  to  one  who  was  fcj^Jf***  ^ 
Accountant  to  the  Testator,  and  the  Auditora  find  him  in  Arrears, 
the  Action  of  Debt,  which  the  Ezecntor  shall  have,  ehall  be  in  the 
ddinti  ovljf  as  it  is  taken  in  1 1  if .  6.  for  the  E>ebt  shall  be  in 
him  as  EieciilQr,  and  it  haa  respect  to  the  Foundation  of  it    ^  So  '  p.  se  H.  a.  Bro. 


if  a  Man  has  a  Villain  for  Yearsaa  Eieontor.  and  the  Villain  puii-  ^'"4"*^^^^' 
chases  Land,  and  the  Executor  enters,  the  Land  shall  be  to  die  pV.  i^  sud!  Hb. 
Use  of  the  Testator,  and  ahall  be  Assets  in  his  Hands,  beoanse  to  2.cap.i8.f<».i7e. 
Huch  Use  he  was  possessed^  of  the  Villain^  who  was  the  ^  Cause  of  Bro.Viiienagero. 
tbp  Land  coming.  So  here  die  Covenant^  wkidi  vras  die  Cause  ^^.^'^^  KoV.  ''* 
of  the  Leasev  came  to  the  Executor  in  Right  of  the  Testator,  and  Abr.  734. 0.  pi.  i. 
an  the  same  Right  shall  the  Lease  be  possessed ;  for  vrhich  Re«-  ^f\*  ^y»^*  P^ 
sona  it  seemed  to  them  dmt  die  Plaintiff  should  famor-  And  Qodli^S^.Q^^ 
these  Grounds  and  Reasons  were  amplified  with  many  Cases,  all  dolpli.6rph.  Lcf. 
which  it  is  not  my  Design  to  recite  at  large.  JJJ"  ^  *;J^*"^^' 

On.  01  Ex€C«  73« 

3  DaiiT.  Abr.  377.  pi.  16.    Plowd.  Qonr.  S  ^54. 
i  Sec  2  Rol.  Abr.  735.  J. 

And  after  these  Arguments  had,  all  the  four  Justices  of  the 
King*8  Bench  assembled  thispresent  Trinity  Term,  at  Setjeanfs* 
Inn,  ill  Flect-Ureet,  in  the  Chamber  of  Catline,  Chief  Justice  of 

England^ 


892  TriBily  (Term.  "7  Elt»ib«tk .  mBi^  R 

Englmdt  to  confer  together  upon  diis  Matter.  And  thej  all 
UBuiiinously  agreed  Aat  the  Actkm  was  maintenable.  And  the 
Chief  Justice  told  me  tfmt  the  |>riiieipal  Reason  wfakA  aatiified 
him  was.  the  latter  of  the  ti|ro  last  Arguments ;  and  the  OmnioB  of 
the  other  Justices  was  accon]tn|;ly.  Wherefore  the  same  Term  tbey 
gafc  Judsment  for  the  Pfauntiff,  widibut  arguii^  the  Matter  st 
laige,  and  the  Judgment  was  as  Mt&m. 


.1  • 


ne  mt  of  the  At  which  Dwy,  before  die  Lady  the  Queeu  at  Wmtmimaier^  csme 
1  jiiSflBento  S59  ^  Parties  aforesaid  by  their  Attomies  aforesaid*  Whereupon  sU 
MO.  *  and  singular  the  Premisses  being  se^/and  by  the  Court  of  ths 

Lidy  tb  Queen  here  more  follif  imderstood,  inA  matore  IKdibe- 
ntion  being  had  thereupon^  for  that  it  seems  to  fkm  Court  of  the 
lisdy  the  Queen  here^  that  the  Declaration  aforesaid  and  the  Mst- 
ter  therein  contabed|  are  good  and  suflkieat  in  Law  to  coaqiel 
the  said  JZo&nt  to  iniswer  to  the  aaid  0eclarJatioQ^  whereby  the 
aforesaid  Richard  ought  to  recover  his  Damages  Iqp  Occasion  of 
the  Premisses:  But  because  it  is  imknown  to  the  Coivt  ef  As 
JLady  the  Queen  what  Damaaes  the  aforesaid  Kiehiard  haa  sai* 
tained,  as  well  by  Occasion  of  the  Premisses  as  for  hia  Coslasnd 
Charges  by  him  about  his  Suit  in  this  Behalf  expended,  therefess 
the  Sheriffs  are  commanded,  that  by  the  Oath  of  good  and  lawfid 
Men  of  their  Bailiwick,  th^  diligently  enquire  what  Dansagea  the 
aforesaid  Richard  has  sustained,  as.  well  by  Occasion  of  the  P^ 
misses  as  for  his  Costs  and  Changes  by  him  about  his  Suit  in  tUi 
Behalf  expended,  and  the  Inquisition  which  «tbey  shall  take  iherai 
upon  to  send  to  the  Lady  the  Queen  at  WeUmiuHer^  on  Wnimmi^ 
next  after  the  Octave  of  St.  Micka§lf  under  the  Seals,  Sfe»  and  ths 
Seals,  ifc.  together  with  the  Royal  Writ  to  them  thefnn|KHidiracls4 
Sfc*  The  same  Day  is  given  to  the  aforesaid  Richard  tbasn,  Ift^ 
At  which  Day,  befi»e  Sie  Lady  the  Queen  at  ffWtasivsler,  cams 
the  aforesaid  Richard  by  his  Attorney  aforesaid :  And  the  ShiiMs 
returned  a  certain  Inquisition  before  them,  taken  at  the  GmUhaM 
of  the  City  of  Londotif  situate  in  the  Paiish'of  5/*/jMireiiae  ia 
the  OU  Jewry,  in  the  Ward  of  CAeep,  of  the  same  Gitgr,  tka  Mb 
Day  of  Stpitmber,  in  the  mmUh  Year  of  the  Reign  of  the  Lady 
the  Queen  now.  whereby  it  is  Ibnod  that  the  afoveaaid  JZsdbnrf 
hath  sustained  Damages  by  Occasion  of  the  Pfemisses*  kasidBa  his 
Costs  and  Chaiges  by  him  about  fais  Suit  in  this  Behalf  esqiendsd, 
to  the  Amount  of  £3S0,  and  for  the  said  Costs  and  Chaigea  ^; 
Jadgmeat.  Therefore  it  is  considered  that  the  afoiesaidlttcAai^sacow  against 

the  aforesaid  JtoAfff  his  Damages  afoveiaid,  found  Jby^InfMt 
aforesttd,  and  also  £  Id  for  his  Costs  and  Clmifsa^oreaaid,  to^ 
aforesaid  JStcAtfrvsi^  by  dmCourt  of  the  said  LiMiy the Queeft h*s 
by  his  Assent  of  Enoease  wyudgpdp  which  said  Damageaamunat 

in  the  whole  to  4347*    And  theafomaaidJioi^inMaity^^c^' 


Ji  MifOfi 
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dC  Rtpon  of  a  Judgment  giuen  in  iheKmg'^  Bench 
A^  the  Justices  of  the  sdme  Bench,  in  Mich^telnizs 
Term,  in  the  sev^xiih  and  eighth  Yeiin  of  thp 
Meign  of  Stueen  Elizabeth,  upon  a  special  Verdict 
found  in  an  Action  ^Trespass  brought  by  Margery 
Osborn,  Plaintiff'^  against  Thomas  Garden  Mnd 
Joha  Joy^  I)tfendants.  And  the  Hecord  thcreqf 
appears  anwng  the  Records  of  MichsLelmsLsTerm, 
6  and  7  Elizabeth.  Rot.  1 36. 

rT  appears  by  the  aaid  Record,  that  Manay  OAom,  in  Ruter  a  Woman,  6a«i^ 
^  Term  last  past,  before  the  said  Term  of  of.  Michaelf  exhibited  dian  in  Socukc, 
.  Bill  of  Trespass  against  Thomas  Garden  and  John  Joy  for  break-  ^•'J^SJ;  hm-*^*'* 
ng  and  entering  into  her  Qo.ies  and  Homes  at  Ledts,  in  the  County  band  in  a  Lease 
if  Kent,  the  SOtfa  Day  of  July,  m  the  5th  Year  of  the  Reign  of  the  of  the  Infanfn 
^resent  Queen,  and  declared  of  her  Grass  spoiled,  and  of  40  Cart-  J^"bindhJ*"f 
oads  of  Underwood  cut  and  carried  away,  8^c:  to  the  Value  of  tertbeHnsbaod't 
?40.    The  Defendants  pleaded  not  guilty,  and  the  Jury,  as  to  the  Death.  8.  P. 
O Cart-loads  of  Undemiood,  found  the  Defendants  not  guilty;  p^f'/**,^^' 
tid  as  to  the  rest  of  the  Trespass  thejr  gave  a  special  Verdict,  and  Abr.  W.H.  pUs. 
ound  that  Thomas  Ford  was  seized  m  his  Demesne  as  of  Fee  of  i  Finch  144. 
be  Messuages  and  Tenements  in  which  the  Trespass  was  assigned,  n^**"^  ^J^c  **• 
nd  held  th«n  of  Warham  Sehtleger,  as  of  his  Manor  of  Leiks^  ih  iis,*^  \  Bac.    - 
Socage,  viz,  by  Feal^  and  Rent,  lind  died  so  seized  thereof;  and  Abr.  sos.  s  Bac 
hat  the  Tenements  wers  of  the  Tenure  and  Nature  Of  Gavdkind,  AbJ'Sg^^^*^' 
ind  always  partible  amongst  the  Heirs  Males.    Add  that,  after  his  \\nl  Abr.  tit.' 
!)eatfa|  the  Tenements  descended  t&  John  Ford^  then  being  of  Ouardjau,  Q.  pU 
be  Age  of  16  Yetars,  and  to  Walter  Ford  then  bemg  of  the  4.u«irfi#. 
\ge  of  5  Y«ara  and  a  half,  as  Sons  and  Hevs  of  thef  said  Tho^ 
nas,  aceerdiiM^  to  ih^Custoin  aforesaid,    and  afterwards  John 
lied  without  Heir  of  Mb  Body/ 'after  wlvose  Death  his  Part  de- 
cended  to  die  wM  Walter  aa  his  BMMber  imd  Heir;  which  Walter, 
it  the  TUn#  of  hu  DeHtb,  was  of  th«  Age  of  S  Yean  toad  a  half, 
»y  Force  whefto^  the  said  Msfgieil^^  MwRaintiff,  being  nattmil 
Mother  of  Ae  smd  If^fer,  as  GuardliU  in  Socage,  seized  th^- 
3od)r  of  liMF  aaid  W^tfftn^  aiHi 'ebtel^  into  the  Tenetttetits,  )tmd 
raa  tlieieof  possened;  Aad  befc%  »»  ^losgessed;  shc^t^fok  to  Htis- 
mni  Thomas  iMo^y^hmhj  lie  iMid-  the  sirid  Moi^erjfyirere  'poS-'- 
eased.    Awl  ihey  "biitq^sb^poJBs^ssed,  tlie  ^5d  Day  tPimiei  idf  the 
id  Year*  of ^tho  Reigfi  ^f  tM  pr^s^iitQufeen,  b/ flH3r IndMitare 
learing'^ieaatta  Diatijr  demhiedf  ttud  liSiaeA  the  iame  Tenelueiiu 
0  the  wild  Thomas  CttfmH,  HKtitoVe  to  him  and  to  bis  Assigns;  from 
be  Feast  of  St.  Michael  the  Archangel  next  ensuing  the  Date  of 
be  said  Indenture,  unto  the  End  and  Term  of  8  Years  thence  next 
ollowing.     By  Force  whereof  he  was  possessed,  and  being  so  pos- 
essed,  the  same  23d  Day  of  June,  he  leased  the  same  Tenements 
0  the  said  John  Jou,  one  of  the  Defendants,  to  have  and  to  hold 
9  him  unto  the  End  of  4  Years  from  thence  next  ensuing ;  by 
'ojrce  whereof  he  entered|  and  was  possessed^  and  he  being  so  pos* 

sessedj 
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sessedy  the  said  Thomas  OsborPf  the  10th  Day  of  June,  iu  the  5th 
Year  of  the  Reign  of  the  said  present  Queen^  died,  after  whose 
Death  the  said  Margery,  claiming  the  Tenements  as  Ouaidtan  ia 
Socage  to  the  said  Walter  in  Form  aforesaid,  entered  into  the  Te- 
nements, and  was  thereof  possessed  un(il  the  Defendants,  at  the 
said  Time  when  the  Trespass  is  alledged  to  be  done,  re-entered  into 
the  Messuage  and  Tenements  aforesaid,  upon  whose  iinlTy  the  said 
Margery  has  sued  her  Bill.  And  /brtber  they  said,  that  the  said 
Walter  Ford  was  yet  widiin  the  Age  of  14  Years,  viz.  of  the  Age 
Qf  12  Years.  And  upon  this  the  Jury  prayed  the  Advice  of  the 
Court,  whether  the  Entry  of  the  said  Margery,  notwithstanding  the 
Demise  aforesaid,  was  lawful  after  the  Death  of  the  said  Thmua 
Osborn  or  not ;  and  if  it  seemed  to  the  Court  tbat  the  Entr^  of 
the  said  Margery  was  not  lawful,  then  the  Jury  said  that  the  De- 
fendants were  not  suilty;  and  if  it  seemed  to  the  Court  that  the 
Entry  of  tlie  said  Margery  was  lawful,  notwithstanding  the  siid 
Demise  by  her  Husband  and  her  made  as  bbfore,  then  they  said 
that  the  Defendants  were  guiUy  of  the  rest  of  the  said  Trespass  al- 
ledged against  them,  in  Manner  and  Form  as  the  Plaintiff  had  al- 
ledged, and  then  they  assessed  Damages  to  the  Plaintiff^  besides 
ker  Costs,  to  <£ll,  and  for  her  Costs  to  j£5. 

And  upon  this  Verdict  the  Counsel  for  the  Plaintiff,  taking  tk 
said  Demise  to  be  voidable  by  the  Wife,  and  that  her  Entiy  was 
lawful,  oftentimes  prayed  the  Judgment  of  the  Court,  and  lbs 
Defendants  prayed  their  Judgment  that  she  might  be  barred,  and 
the  Matter  was  frequently  touched  and  debated  as  well  by  die 
Justices  as  by  the  Counsel  for  the  Parties.  And  at  last  the  Cont 
awarded  that  the  Plaintiff  should  recover^  because  the  Demise  did 
not  bind  the  Wife  longer  than  the  Coverture.  *  For  the  Iaw  giva 
the  Guardianship  of  the  Body  and  Lands  of  the  Infant  to  ik 
Wife  being  his  Mother,  or  other  of  his  Parents  or  Anceatois^  for 
the  great  Affection  which  the  Law  presumes  lo  be  in  the  Mo- 
ther, or  other  Parent  or  Ancestor  towards  the  Infaot,  for  greater 
liove  there  cannot  be,  in  the  Supposition  of  Law,  than  the  Ances* 
tor  has  for  the  next  of  his  own  Blood ;  and  it  is  :an  old  Sayia^ 
that  Love  descends,  and  is  tried  to  be  more  true  than  aacendiag. 
For  which  Reason  the  Law,  which  greatly  tenders  the  Preservatioa 
of  Infants,  has  appropriated  the  Care  of  them  and  of  their  lands 
in  Socage  to  their  Parents,  and,  for  Default  of  them^  lo  iheir 
other  Ancestor  who  is  the  next  in  Blood  and  in  natural  Affectiot 
to  them.  And  all  this  is  for  the  Advantage  of  the  Infant,  aad  not 
of  the  Parent,  or  other  Guardian,  for  the  Guardian  siudl  reap  ao 
Benefit  from  it,  but  the  Infant,  for  the  Guardiaa  shall  nudotaia 
4he  Infant  with  his  Land,  and  of  the  rest  of  the  Proiita  shiU 
render  an  ^  Account  to  the  Infant.  So  that  the  whole  Estate 
and  Interest  of  the  Guardian  is  to  the  Use  of  the  Infiaal,  and  no 
Part  of  it  is  to  the  Use  of  the  Guardian.  '  And  therefore  if  ihi 
f  P^Wmif^iA^^*  Guardian  in  Socage  dies,  liis  Executors  shall  not  have  the  Wsid- 
Cronipt.J.Cii8.  ship  of  the  Body,  nor. of  the  Lands  of  the  Infant^  for  they  skd 
a.  t  Finch  7, 144.  have  nothing  but  what  the  Testator  had  to  his  own  Use  ;  and  also 
mnttMiiT^tl'est.   ^  Executors  have  not  such  a  natural  AffectioQ  for  the  Infrnt  si 

19.  pi.  60.  <  Bac. 

Abr.68i.    Viii.Abr.tit.6nard:a0,N.4.^1.  5. 
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Clie  Testator  ha(}   for  him,  and  therefore  \ihen  the  Guardian  is 

dead,  the  Executors  shall   not  have  the  Wardship,  but  the  next 

Ancestor  to  the  Infiint,  who  has  the  like  natural  Affection  for 

*him.     *And  this  is  the  Reason  that  if  the  Guardian  m  Socage  is       [  *294  ] 

outlawed  or  attainted,  he  shall  not  forfeit  the  Wardship  to  the  *  M.  ss  H.  6- 

King,  because  the  Interest  which  he  had  was  to  the  Use  of  another,  fvi'rF^tB^'  70**" 

and  not  to  his  own  Use,  and  besides  there  is  not  such  Proximity  Gard.6.  Co^Litt. 

of  Blood  nor  natural  Affection  between  the  King  and  the  Infant  88.  b.  3  Co.  59.  a. 

as  there  was  between  his  Ancestor  and  him.     Then  here  when  ^•^V^'^'Plfc 

the  Wife,  being  Guardian  in  Socage,  took  Husband,  the  Husband  ]«,  5.  Oodb.316. 

had   an   Interest  in  the  Wardship  in  Right  of  the  Wife,  for  the  Cro.  j.99.  Owca 

Husband  partakes  with  the  Wife  in  all  her  Prerogatives;   and  ^?^*  q*®**^ 

therefore  when  the  Wife  had  the  Wardship  of  the  Infant^  and  the  j.c.ii8.b.tBac 

Husband  had   the  Wardship  and  Direction  of  the  Wife,  therein  Abr.68i. 

he  had  the  Wardship  of  all  those  Things  of  which  the  Wife  had 

the  Wardship  before,  for  the  Law  does  not  deprive  the  Husband 

of  any  Interest,  Prerogative,  or  Thing,  which  the  Wife  had,  but 

vests  the  Interest  in  him  with  his  Wife,  because  they  are  but  one 

Person  in  Law.    ^  But  if  a  Woman  Guardian  in  Socage  takes  ^  C«.  Lin.  89.  a. 

Husband,  and  dies,  now  the  Husband  has   lost  his  Interest,  for  ^\^^^  1  Finch r. 

the  Wife  had  it  to  the  Use  of  another,  and  also .  there  is  not  such  Dy!'m%i  *90, 

Affection  in  the  Husband  towards  the  Inhnt  after  the  Coverture  is  1  RoK  Abr.Siju 

dissolved,  as  there  was  in  the  Wife,  and  therefore  cessanie  eau$d,  pl*  ty.  «  Bac 

cessabU  effectus.    Then  here  when  the  Husband  made  a  Lease  of  ^^^'  ^^* 

the  Lanoof  the  Infant,  and  died,  leaving  the  Wife,  yet  she  remains 

Guardian  in  Socage  of  the  Body,  and  therefore  the  Husband*s  De* 

anise  of  the  Land  is  voidable  by  the  Wife,  for  the  Husband  and 

Wife  had  it  only  to  the  Use  of  the  Infant,  and  the  Infant  ought  to 

live  of  it,  and  be  noaintained  by  the  Profits  of  tlie  Land.     So  that 

the  Body,  being  the  Principal,  requires  the  Profits  of  the  Land  to 

be  applied  to  its  Support,  and  of  the  Residue  to  have  an  Ac*» 

count,  which  the  Act  of  the  Husband  cannot  take  away,  for  his 

JSstate  and  Interest  was  bot  to  another's  Use,  and  the  Use  shall 

be  required  by  the  Infant  of  every  one  that  has  the  Laud ;  and 

inasmuch  as  he  who  has  the  Use  cannot,  by  reason  of  the  Im- 

becillity  of  his  Age,  and  Want  of  Discretion,  meddle  with  tb« 

I^rofits  of  the  Land,  die  Wife,  who  is  authorized  thereunto,  shall 

in  hb  Right  take  upon  her  the  Management  of  the  Land  and  the 

Profits  thereof,  and  in  hb  Right,  and  for  his  Gain  and  Advantage, 

•hall  oust  every  one  that  holds  the  Land  Jo  another  'Purpose. 

*  Wherefore,  although  the  Wife  should  not  avoid  the  Act  of  her  «Dr.aiidSto4. 

Husband  as  to  the  Gift,  Demise,  or  Sale  of  the  Chattlesreal  i'^*** t. cap. 7. 

or  perronal  which  she  had  to  her  own  Use,  yet  in  the  Case  here  ^'        ^^  ^ 

ah%  shall,  because  the  Thing  demised  is  held  in  another's  Right, 

and  for  the  Interest  of  the  Infant  it  shall  be  avoided.    So  that  this 

plainly  differs  from  the  other  Cases,  for  it  is  in  Effect  the  Act  of 

the  Infant  by  the  Guardtan.    And  therefore  the  Direction  and 

Management  of  the  Land  cannot  be  devested  out  of  the  Wife  by 

the  Act  of  another,  any  more  than  the  Privity  of  Blood,  or  die  Jii* 

risdiction  of  the  Person  of  the  Infiint  may,  for  the  Land  is  for  his 

Sustenance.    And  divers  other  Things  were  said  by  die  Justices 

more  at  large  to  enforce  the  Entry  of  the  Wife,  for  which  Reason 

iudgjaomX  was  entered  as  follows. 

At 
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Jadfmenf.  •  At  ^hich  Day,  before  the  Lady  the  Queen  at  IVestn^nslerf  o^m 

tfie  Parties  aforesaid,  by  their  Attornies  aforesaid,  whereupoa  all 
and  singular  the  Premisses  being  seen,  and  by  the  Coi&rt  of  tht 
Lady  (he  Queen  here  more  fully  understood,  and  mature  D^be> 
lation  being  thereupon  had,  it  is  considered  that  the  aforesud 
Margery  recover  against  the  aforesaid  Thomas  and  John  her  Da- 
mages aforesaid  by  tlie  Jurors  aforesaid,  in  Form  aforesaid  as* 
ses.sed,  and  also  £4-  \5s,  for  her  Costs  and  Expences  aforesaid  to 
the  same  Maratry  by  the  Court  of  the  Lady  the  Queen  here  with 
lier  Assent  of  Increase  adjudged,  \%hich  said  Damages  amount  in  the 
whole  to  «£l6.    And  the  aforesaid  Thomas  and  John  be  taken,  4rt, 


X*t95]      %ji  Report   of  a  Judgment  given  in  the   Court  of 

Wards  and  Liveries,  by  Sir  William  Cecil,  Knight, 
Ciiief  Secretary  of  our  Lady  the  SAeen,  Master  ^ 
the  same  Courts  and  by  others  of  the  Counsel  of  the 
same  Court,  in  Michafeiraas  Term,  in  the  sevendi 
and  eiffhth  Vears  of  the  Reign  of  our  S overage 
Ldtdy  Uueen  Elizabeth,  upon  a  Bill  exhibited  m  tht 
same  Court  for  John  Carell,  an  Infant  and  Ward 
of  the  &ueen,  by  John  Carell,  Attorney  of  tie 
Court,  qf  the  Dutchy  of  Lancaster,  his  Granim 
father,  on  the  Part  of  the  Father,  and  Procbien 
Amy,  against  Richard  Cuddington,  Esquire,  Hus- 
band to  Elizabeth,  Grandmother  to  the  same  In^ 
fantf  on  the  Part  of  his  Mother,  touching  the  Paint 
whether  the  said  Grandfather  or  Grandmother 
should  be  Guardian  in  Socage  to  the  sa?ne  Infant. 

Whereupon  Mar-  HPHE  Case  was  thus.  One  Thomas  Buckenham,  Esauire^  was 
fcc^inff"(^  ?he  seized  in  his  Demesne  as  of  Fee  of  and  in  the  Maopr  «f 

Part  of  the  Wife  Great  Livermore^  in  the  County  of  Suffolk,  and  also  of  and  in  dit 
mrc  settled  by  Manor  of  Suitterton,  otherwise  Clarehall  and  Oldhall,  in  tha 
ffirRend^rT     ^"^^^  ^^  Norfolk,  and  he  had  to  Wife  the  said  ElizsLbstk,  aad 

Tail  special,  Remainder  in  Fee  tn  the  right  Heirs  of  the  Wife,  and  Hnslniidaiid  Wife  die,  kai^ 
ing  Is5ue  under  14  Years  of  Aee,  the  Grandfather,  on  the  Part  of  the  FatlKTm  thaU  htm  th« 
Custody  preferable  to  the  Oranamotlier  on  the  Part  of  the  Mother,  for  thongh  tK^  are  la  md 
Degree  as  to  the  Estate-tail,  yet  as  to  the  Inlieritance  of  the  Fee-simple,  it  ean  never  1^  aay  rbi- 
sibility  descend  to  the  GranUUthcr  on  the  Father^i  Side,  or  to  any  or  h»  Bleod*  heiag  dtraifCfB 
10  the  Wife  from  whom  the  Land  moved  j  but  on  tlie  other  Hand,  as  tkc  Umd  caasM  fmm  At 


Mother,  and  as  she  by  the  Fine  became  a  Pnrchaset  of  tlie  Fee-simple,  (hose  of  ^er  Blood  ■»{  It" 
lirrit,  and  through  them  the  Grandmother  inav  by  Possibility  take,  and  therefore  the  \ti\ff\jK9i 
disabled  to  have  the  Guardianship.  8.  C  cited  Crompt  J.  C.  118.  b.  Via.  Abr«  tiU  Gaaitlai^  Ok 
|il.  8.  Post  446.  •  ^ 

Bnt  See  Gary's  Rep.  137, 138.  where  an  Infant  was  seized  of  an  Estate-tall,  with  a  Lii^tafiaa 
IP  Remainder  to  the  Grandfather  on  the  Fatlier's  Side,  and  it  appearing  that  there  were  dtwvf 
Remainders  between  his  and  the  Infant's  Estate,  the  Coort  would  not  ialerpoae  in  favovv-af  Ihl 
Grandfather  on  the  Mothers  Side,  to  whom  the  Laud  could  act  dcKeod.  20£li&  SwdMaav. 
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conveyed  to  her  for  Term  of  her  Life  for  her  Jointure  the  Manor 
of  Great  Lhermore,  vmi  afterwards  died  seized  of  the  Keversion 
ifaereofi  and  also  died  seiz^  of  the  said  Manor  of  Suitterton^  hav- 
ing Issue  by  the  said  Elizabeth^  John  Buckenham  and  Dorothy 
Buckenham.    And  afterwards  the  said  John  Bufkenham  entered 
kito  the  said  Manor  of  Suitterton,  and  being  seized  thereof,  and 
of  the  Reversion  of  the  Manor  of  Great  Livermore,  died  without 
Issue,  by  whose  Death  the  said  Manor  of  Suitterton,  and  the  Re« 
version  of  the  said  Manor  of  Great  Livermore,  descended  to  the 
said  Dorothy f  as  Sister  and  Heir  of  the  said  John  Buckenham,  by 
ffeason  whereof  she  entered  into  the  said  Manor  of  Suitterton^  and 
was  seized  thereof,  and  of  the  Reversion  of  the  said  Manor  o 
Great  Livermore.    And  the  said  Dorothy  being  so  seized  took  to 
Husband  Thomas  Carell,  Son  and  Heir  apparent  of  the  said  John 
Curell,  Attorney  of  the  Dutchy,  whereby  he  and  the  said  Dorothy 
were  seized  of  the  said  Manor  of  Suitterton,  and  of  the  Reversiont 
of  the  said  Manor  of  Great  Livermore, .  in  right  of   the  said 
Dorothy,  end  they  being  so  seized,  by  Fine  tur  conusance  de  droit 
come  eeoqueii  ad  de  son  done  granted  the  qaid  Manor  of  Suitterton 
and  the  Reversion  of  the  other  Manor  to  one  Richard  Noy  in  Fee, 
and  took  back  by  Grant  and  Render  an  Estate  to  them  and  to  tho 
HeifB  Males  of  the  Body  of  the  said  Thomas  Carell,  by  him  upon 
the  Body  of  the  said  Dorothy,  lawfully  begotten,  the  Remainder 
to  the  rq^  Heirs  of  the  said  Dorothy  in  Fee.    And  afterwards  the 
laid  Dorothy  died,1iaving  Issue  the  said  John  Carell,  an  Infant  be* 
gotten  upon  her  by  the  «aid  Thomas  Carell.    And  afterwards  and 
sow  latdy  in  the  Time  of  the  present  Queen,  the  said  Thomas 
CartU  died,  the  said  John  Carell,  his  Son  and  Heir,  bemg  within 
the  Age  of  14  Years,  after  whose  Death  as  well  the  Manor  of 
Suitterton,  as  the  Reversion  of  the  Manor  of  Great  Livermore 
fieseeaded  to  the  said  John  Carell,  the  Infant.    And  be<^use  the 
Reversion  of  the  said  Manor  of  Gfeat  Livermore,  was  held  of  the 
QiMen,  as  of  the  late  dissolved  Abbey  of  Bury,  in  the  County  of 
Stiffolk,  by  Knight's  Service,  and  not  in  capite,  the  Wardship  at 
wdl  <^  the  Body  of  the  said  John  Carell,  the  Infant,  as  of  the 
Reversion  of  the  said  Manor  of  Great  Livermore,  belonged  to  the 
Queea,  and  the  said  Manor  of  Suitterton  was  held  of  the  Bishop 
of  Ncfwith  in  Socage.    And  the  said  Richard  Cuddington,  who 
after  the  Dtath  of  dbe  said  Thomas  Buckenham,  had  married  the 
wsid  Elit(U>etk,  pretending  to  be  Gnardian  in  Socage  to  the  said 
John  CareU,  die  Infant,  of  the  said  Manor  of  Suitterton,  in  right 
of  his  Wife,  Grandmother  to  the  same  Infant  on  the  Part  of 
htt  Mother,  had  entered  into  same  Manor,  and  had  taken  and  de- 
taiae4  the  Issues  afid  Profits  of  it  to  the  Use  of  the  said  Infant* 
And.tlie  laid  Infent  by  the  said  John  Carell  his  Grandfather,  ex- 
Ubited!  his  Bill  in  the  ^atd  Court  against  the  said  Richard  Cud* 
dmgjtfi^  coinpkipjp^  that  the  said  Richard  had  wrongfully  entered 
into  tliea^Manfor,  and  taken  the  Rents,  Issues,  and  Profits  of  it^ 
and  detained  the  Evidences  thereof.    And  the  said  Richard  Cud^' 
duf^an  made  bit  i^ljuiwer,  and  the  said  Infant  replied,  and  in  the 
Biif  vud  Pleading  idl  this  said  Matter  was  disclosed.    And  the 
whole  was  redue^  toone  Point,  viz.  whether  John  Carell f  Grand- 
fibber  to  the  Infant  on  Ae  Part  of  his  Father,  or  the  said  Elizabeth, 

being 
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being  Grandmotber  to  the  Infant  on  the  Part  of  hia  MotlMr,  o«|^ 
to  be  Guardian  in  Socage  to  tiie  Infant  of  the  aaid  Manor  c^  Smh 
terton.  For  if  John  Oirtllf  the  Grandfather,  ought  to  be  Gaap- 
dian  in  Socage,  then  the  Entry  of  die  said  Richard  Cuddingtm 
into  the  said  Manor,  and  the  taking  the  Profits,  and  detaining  the 
Evidences  thereof,  was  not  lawful ;  but  if  the  said  Elizabeth  fnight 
to  be  Guardian  in  Socage,  and  not  the  said  John  Careft,  the 
Grandfather,  then  the  Entry  of  the  said  Richard  Cuddingtan^  her 
Husband,  and  the  taking  the  Profits,  and  detaining  the  Mdeocss 
of  the  said  Manor,  was  lawful. 
F«r  tbe  PtefBtiflT.      And  John  Carellf  the  Grandfather,  apprehended  that  lie  ouiJA 

to  be  Guardian  in  Socage,  because  two  Estates  of  Inheritance  ia 
the  said  Manor  of  Suitterton  are  descended  to  the  Infant  firom  tivo 
several  Ancestors,  the  one  is  an  Estate-tail  in  Possession  to  the 
Heirs  Males  descended  to  him  from  his  Father,  the  other  is  an 
Estate  in  Fee-simple  in  Remainder  descended  to  hina  firom  his 
Mother.  And  the  said  JoAn  Care//,  the  Grandfather,  is  Gmt* 
fiither  and  next  Ancestor  to  the  Infant  on  Part  of  hiii  Father,  aal 
if  the  Infant  should  die,  he  is  not  inheritable  to  either  of  tfas 
Estates,  for  if  the  Infant  should  die  having  Issue,  then  the  lans 
would  inherit,  and  if  he  should  die  without  Xssue,  then  the  Estata^ 
tail  to  the  Hdrs  Males  is  determined,  and  there  is  none  to  inherit 
it.  So  that  he  being  Grandfather  cannot  possibly  reap  an^  Ad* 
vantm^  from  the  Death  of  tbe  Issue,  in  respect  of  tbia  Estate;  m 
more  can  he  in  respect  of  the  Fee-simple.  But  the  aaid  EHMdbtU^ 
the  Grandmother,  may  have  Advantage  firom  it ;  for  wbea 
r  *  896  1      CartH  and  Dorothy^  his  *  Wife,  gave  the  Fee-simple  of  the  M 

by  Fine  to  Richard  Noy,  and  took  back  an  Estate  to  theaa  and  M 
tha  Heirs  Males  of  the  Body  of  the  said  Thomas  Cardl  by  Uai 
b^otten  upon  the  Body  of  the  said  Dorothy ,  the  Remainder  16 
Dorothy  in  Fee,  now  Dorothy  was  a  Purchaser  of  tbe  Fee-sinnk^ 
for  her  former  Estate  in  the  fee-simple  was  out  of  her  by  tbeFmi^ 
and  vested  in  Nqy,  tbe  Coiuisee,  and  she,  by  the  Grant  and  Render 
in  the  Fine,  had  the  Fee- simple  back  from  Nqv,  the  Conuaee,  as  s 
new  Purchase,  in  which  Case  if  she  had  died  without  Issne^  tbs 
Fee-simple  should  have  descended  to  the  Heirs  on  the  Part  of  the 
Mother  of  the  said  Dorothy^  in  Default  of  Heirs  on  the  Part  of 
*  ViD.  Abr.  tit  her  Father.  *  And  seeing  that  she  had  Issue,  if  that  Issue  sboaU 
Heir,  W.  s.  pi.  5.  die  without  Issue,  the  Fee-simple  would  descend  in  the  same  Maa^ 

ner,  vu.  to  the  Heirs  on  the.  Part  of  the  Father  of  Doroifyy  V 
there  be  any,  and  if  not,  to  the  Heirs  on  the  Part  of  tbe  MoAet 
of  Dorothy^  which  is  the  said  Elizabeth,  And  perhaps  tile  laid 
might  descend  to  the  Brother  of  EHzabeih,  if  she  has  a  Krother, 
and  if  not,  to  some  Cousin  of  Elizabeth,  and  from  such  BroAsf 
or  other  Cousin  to  Elizabeth ;  so  that  here  there'  is  a  Poasibili^r 
for  EHxabeth,  the  Grandmother,  to  have  the  Land  by  Desceni,  a 
the  Heir  should  die  without  Issue,  but  there  is  no  such  PoasflUfitf 
ia  favour  of  the  said  JoAn  Carell,  being  Grandfather,  on  the  PMt 
of  the  Father.  For  Thomas  Carell,  the  Father,  and  his  AnteatArt^ 
and  all '  his  Blood  are  Strangers  to  Dorothy,  the  Purebaaer,  aal 
diere  is  no  Possibility  that  the  Land  could  descend  to  timn,  if 
Dorothy  or  her  Issue  should  die  without  Issue.  And  therefore  If 
the  Queen  had  not  had  the  Wardship  of  the  Body  of  tbt  IiriM^ 

and 
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and  h^  had  had  no  Land  holdefl  by  Knighf  8  Serrice,  yet  EUzabtih 

the  Grandmother^  should  not  have  had  the  Wardship  of  his  Bodyi- 

because  the  Law  presumes  that  the  Heir  would  not  be  so  ^  safe  in  b  gee  Fort^te.  d« 

her  Wardship,  as  in  the  Wardship  of  the  mdd  John  Carell,  being  laud.  kg.Angt 

his  Grandfather,  on  the  Part  of  the  Father,  to  whom  there  is  no  SeWeIrs  Note« 

Possibility  of  the  Land  coming  by  Descent,  and  who  cai\have  no  thereon.  Cowcl'i 

Expectation  of   Gain  by  the  Death  of  the  Heir.    And  as  she^  Inst.  Sik 

should  not  have  had  the  Wardship  of  the  Body,  so  she  shall  not 

have  the  Wardship  of  the  Land,  where  the  Queen  has  the  Bodf. 

For  the  Law  which  directs  the  Wardship  of  the  Body  of  tlie  Heir 

in  Socage,  where  he  has  no  Land  holden  by  Knight's  Service,  gives 

the  same  Direction  for  the  Profits  of  his  Land  holden  in  So* 

cage,  whether  he  has  Lands  holden  by  Knight's  Service  of  the 

Queen  (not  in  capite)  or  of  any  other.     So  that  the  same  Law, 

and, no  other,  remams  in  regard  to  his  Lands,  although  another 

has  his  Body;  for  which  Reason  the  said  John  Care// apprehendeit 

that  he,  being  Grandfather  on  the  Part  of  the  Father,  ^uld  have 

the  Wardship  of  the  said  Manor  of  Suitterionf  until  the  Infimt 

came  to  the  Age  of  14  Years,  and  not  the  said  EHzabtth^  nor  her 

Husband. 

On  the  contrary,  the  Defendant  said,  that  first  of  all  it  is  te  be  £cMrfMfor  tie 
granted  thfit  two  Inheritances  in  the  Manor  of  Sukt€non,  are  I>«fcw*w>t, 
descended  to  the  Infant,  the  one  in  Tail,  and  the  other  in  Fee^ 
both  which  are  in  him,  and  although  the  GrandmoCher  on  the  Part 
of  the  Mother  be  nearer  to  the  Possibility  of  havii^  the  Fee-«irf* 
pie  by  Descent,  if  the  Infant  die  withoat  Issue,  than  the  Grand* 
Ikther  on  the  Part  of  th^  Father  is,  yet  it  is  abaolutely^imposaiUe 
for  the  Grandmother  on  the  Part  of  the  Mother  to  hate  the  htn4 
by  Descent  in  respect  of  the '  Estat^rtail  as  it  is  for  the  Grand^ 
fiiither  on  the  Part  of  the  Father,  to  have  It,  for  both  the  one  and 
the  other  are  utterly  incapable  of  having  tttt  Land  in  respect  of 
that  Estate,  because  neither  of  them  come  under  the  Tail ;  anil 
thecefore  there  is  no  Possibility  that  this  Estate-tail  shetdd  deaeenit  . 
to  either  of  them.  Then  here,  although  both  the  Estates  of  lit^ 
heritance  are  in  the  Heir,  yet  die  one  is  before  the  other,  viz.  the 
Estate-tail  is  before  the  ree-simple,  and  precedes  the  Fee*sinii>le. 
For  if  the  Lord  paramount  would  make  Avowry  upon  the  Heir^ 
be  shall  not  avow  upon  hhn  as  upon  his  very  Tenant,  but  be  ought 
to  ahe'w  both  the  Estates,  and  shaH  avow  upon  him  as  opott  hie 
veiy  Tenant  by  the. Manner.  ^  For  the  Fee-simple  does  not  merge  <  t  Co.  6i.  a.  e 
f^e  Etftafie-Uol  prec^eut,  as  it  shall  do  an  Estate  for  life,  bat  the  ^^  7^-  <»•  ^^  a> 
Ests|te-tail  remains,  and  is  executed,  and  is  in  Possession,  and  the 
Fee-ifoople  is  expectant,  and  uot  executed.  For  if  the  Estate-tail 
hete  k  executed  by  Chtry,  or  by  Scire  Facias  grounded  upon  the 
JfUie,  and  tEhe  Issue  die  without  Issue  of  bis  Jrody,  the  collateral 
H^f  shifll  ha¥e  another  Scire  facias  to  execute  the  Fee-simplei 
ij^rhjch  pit>ves  that  the  Fee-simple  is  not  executed,  but  tlie  Estate* 
taSy  and  that  tbe  Estate-tail  is  an  Estate  in  Possession.  And  ia* 
^eapeci.  thereof  shall  tbe  Profits  and  Issues  of  the  Manor  be  re* 
C&fid ;  fbf  if  the  said  Dorothy  and  her  Husband  had  contejed 
the  Fee-simple  to  another,  reserving  the  Tail,  yet  the  Profits  should 
be  ^ken  and  received  in  respect  of  the  Tail.  So  that  the  Fee  is 
fi^.tbe  Reason  of  seizing  the  Heir,  and  taking  the 'Profits  by  the 
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in  Socage,  but  onlj  tke  Ettate-tail,  to  which  the  Grand- 
mother here  is  as  much  a  Stranger  as  the  Grandfather  b.  But  if 
the  Heir  had  not  had  any  Liand  bdklen  by  Knight's  Service,  so  tfast 
the  Question  here  had  been  which  of  them  should  haire  the  Ward- 
ship of  the  Body  and  Land,  there  indeed  it  might  have  gone  wgumA 
the  Grandmother,  because  it  might  be  objected  in  diat  Case,  that 
if  she  should  have  tlie  Wardship  of  tlie  Body  of  the  infant,  As 
might  perhaps,  by  destroying  him,  be  nearer  to  the  Land,  thit  h, 
if  he  had  no  Heir  on  the  Part  of  the  Father  of  Doroiku^  for  if  he 
dies  without  Issue,  the  £state-tail  is  determined,  and  theFeediall 
be  executed  in  the  collateral  Heir,  which  might  by  Possibility  briag 
the  Land  to  the  Grandmother.  But  here  no  such  OAjgection  am 
be  made,  for  the  Queeu  has  the  Wardship  of  the  Body,  so  thrt 
that  Point  is  put  out  of  Question.  And  the  Matter  in  Dispate  here 
is  in  regard  to  the  Land  only,  and  the  Perception  of  the  Phifiti 
thereof  in  respect  of  the  Estate-tail,  to  which  the  GFaodmoCber  it 
as  much  a  Stranger  as  the  Grandfiuher  is,  and  in  ret  vmiaie  fbtj 
«Cii:Litt.88.  a.  ve  in  equal  Degree;  'in  which  Case  such  of  them  aa  first  ea- 
1  Fiocb  si.  s       ters  intio  the  Land  shall  hold  itagainst  the  other,  for  Ae  odier 

wri^/Ma/m.  ^^QotdevM^i^  if  ^^  >>*•  ^^^  better  Right,  whidi  he  hM  not 
9a.|S!s,s/         her^  for  they  are  in  equalDqpree,  anddierefore  inasmuch  as  tbs 

Defendant  entered  into  the  Land,  as  Giuudian  in  Socage,  ia 
Right  of  his  Wife  the  Grandmother  of  the  Infant,  before  tfe 
Grandfather  of  the  InAmt  entered,  he  shall  hold  the  Land  agaimt 
him,  quia  im  mquali  jure  muUor  est  conditio  poeddemtie.  Am  if 
upon  the  Rmder  of  &e  Estate-tail  by  die  Fine  the  RenmiDder  ia 
[  *S07  J      «Fee  had  been  limited  to  a  Straiu^er,  and  the  EsUte»tail  od|y  had 

descended  to  the  Infant,  in  this  Case  the  Defendant,  beiog  Has- 
band  to  the  Grandmother  on  the  Part  of  the  Modier,  should  faafs 
kept  his  Possession,  and  the  Grand&tfaer  on  AePkrt  of  AeFadHr 
should  not  have  devested  it  out  of  him,  because  they  are  in  raasl 
Decree  to  the  Tail,  for  which  Reason  he  that  first  gets  ib»  Faa- 
session  shall  hold  it  against  the  other.  So  is  it  aa  the  Cass 
now  stonds,  and  therefore  he  prayed  to  be  dismissed  with  hia  Pes* 
session. 

And  afterwards,  this  being  a  diffictilt  Pomt,  die  Gout  mads 
the  Parties  to  ajpnee  in  a  Case,  containing  the  Matter,  winch  was 
delivered  in  Writing  by  the  Court  to  the  Lord  D^,  Chief  Jnsfioe 
of  the  Common  Bench,  and  to  SaunderSp  Chief  Baroo  of  die 
Exchequer,  who  were  of  Counsel  with  the  Court,  to  have  tbar 
Opinions  therein,  who,  upon  great  Advice  and  Conference  with 
the  other  Justices, .  dedared  it  to  be  their  resolute  Opinioo,  dait 
Jokn  CareU  the  Grandfather  on  the  Part  of  the  Fadm-,  oi^^  ta 
be  Guardian  in  Socage  of  the  said  Manor,  and  that  die  Lew  was 
the  saose  in  regard  to  the  Land  only,  as  it  should  be  in  leprf 
to  the  Body  and  Land  together,  if  both  were  in  question*  AmA 
upon  this  the  Court  gave  Judgment  accordmgty,  as  appeara  by 
theur  Decree  made  in  the  Cause,  which  Decree  foDowa 


except  in  the  Rehearsal  of  the  Pleading,  which  beiw  no  aoia 
than  a  State  of  the  Case,  I  have,  for  Brevi^s  Sake,  omtflad  1^  ai 
aThing  not  very  material  to  be  recited. 

AMd 
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And  after  upon  tbe  hearing  and  debating  of  the  said  Matter  Tht  Decree; 
before  tlie  Master  and  Gounsei  of  the  aaid  Cdart  of  Wards  and 
Liveries,  it  was  agreed  by  the  Counsel  learned  of  both  the  said 
Parties,  that  a  Case  should  be  put  into  this  Court  touching  the 
Matter  whether  the  said  John  CarelU  the  Grandfather  of  the  said 
Ward,  or  the  said  Richard  Cuddingtoiif  and  Elizabeth  his  Wife, 
Grandmother  of  the  said  Ward,  should  and  ought  by  the  Law 
to  take  tlie  Issues  and  Pro6ts  of  the  said  Manors,  Lands,  and 
^J^enements  of  the  said  JoAn  Carell  the  Son,  holden  in  Socage,  as 
ProJiien  Amy  to  the  said  Infant.  Whereupon  a  Case  was  agreed 
upon  by  the  sud  Parties,  and  tbe  same  Case  put  into  tliis  Court 
by  the  Counsel  learned  of  the  Defendant  And  the  said  Master 
and  Counsel  of  the  said  Court  delivered  the  said  Case  to  the 
Queen  8  Justices,  being  Assistants  to  the  said  Court  for  all  Matters 
in  Law  arising  in  the  said  Court,  who  upon  great  Advisement  and 
Conference  with  the  rest  of  the  Queen's  Justices  declared  to  the 
said  Master  and  Counsel  of  the  said  Court  their  resolute  Opinion 
of  the  liiw  louchii^  the  said  Qise.  And  forasmuch  as  upon  the 
bearing  and  debating  of  the  said  Matter  in  this  Court,  and  also  hy 
the  Opmion  of  the  said  Justices,  it  appeared  to  this  Court  that 
the  said  John  Carell  the  Grandfather,  is  Grandfiither  to  the  Infant 
on  tbe  Part  of  tbe.  Father  of  the  said  Infant,  and  that  the  said 
Lands  and  Tenements  could  not  by  any  Possibility  descend  or 
come  to  the  said  John  Carell  the  Grandfather,  nor  to  any  the 
Heirs  of  the  said  Infant  on  the  Part  of  his  sud  Father,  and  it 
appeared  to  this  Court  that  the  said  Manors,  Lands,  and  Tene- 
nieiits  m^y  by  Possibility  descend  and  come  to  the  said  Elitaheik, 
GrandmoUier  to  the  said  Infant,  and  to  others  of  the  Blood  and 
Heirs  of  *  the  said  Infant  on  the  Part  of  his  said  Mother,  for  that 
the  said  Dorothy  his  said  Mother  was  a  Purchaser  of  the  Fee« 
simple  of  the  Premisses;  and  so  for  the  Cause  of  the  Possibility  of 
the  Inheritance  of  the  Fee-simple  that  may  descend  to  the  said 
Blood  •  of  thf^  Part*  of  the  Moth^  of  (he  said  Infant,  neither  die 
said  Elizabeth,  nor  any  of  the  Part  of  the  Mother  of  the  said  In- 
fant, to-.whom  (he  Inheritance  of  the  Premisses  by  Possibility  may 
descend,  inaj^  by  the  L&w  have  the  Custody  of  the  Body  or  Lands 
of  the  s^  Infant  holden  in  Socage,  but  are  disabled  thereunto  by 
the  Laws  of  thia  Keahn,  by  reason  whereof  she  may  not  by  Law 
be  preferre4  to  be  Prochien  Amy  and  Guardian  in  Socage  of  the 
said  Infaat*. ;  llierefore  and  for  divers  other  good  Considerations 
and  vveighty.Oiuwa  the  said  Master  and  Counsel  of  the  said  Court 
moving^  it  is  now  ordered  and  decreed  by  the  said  Master  and 
Coui^  pf  the  said  Court,  that  the  said  John  Carell  the  Grand* 
futhar  shall  and  may  from  henceforth  peaceably  and  quietly  take, 
perceive,  and.  have  all  the  Rents,  Issues,  Revennes,  and  Krofiti 
of  t&ie  sai4  Manor  ot  Smtterton,  and  of  all  other  the  said  Lands, 
Tenements,,  and  {lereditanients  in  5i/»^/ertoii,  orekewhere  in  the 
said  Counljr  of  Norfolk,  being  of  Socage  Tenure,  as  Procheim 
Amy.  to  iha  ssud  Infant,  to  the  Use  of  the  said  Infant,  without 
sny  Let  or  Iiiterruption  of  the  said  Richard  Cuddinston  and  EHza^ 
httk  his  Wife,  or  either  of  them,  or  of  any  other  Person  or  Per^ 
ions  by  the  Commandment  or  Procurement  of  them  or  either  of 
them.     Aud  it  is  furtlicr  ordered  by  the  said  Court,  that  the  said 
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Defendant  shall,  at  or  before  the  Feast  of  Easter  next  comingi 
pay;  or  caine  to  be  paid,  to  the  said  John  Cardl  the  Grandfather, 
to  liie  Use  of  the  said  John  Carell  the  Son,  all  the  Rents,  Keve- 
nues,  and  Issues  of  all  such  Socage-lands  of  the  said  Infiant  in  die 
aaid  County  as  they  have  received  shice  the  Death  of  the  said  TAo- 
moM  Carellf  Father  of  the  said  Infant.     Nevertheless  it  is  further 
ordered  by  the  said  Court,  that  the  said  John  Carell  the  Grand- 
fatbePy  shall  permit  and  suffer  the  said  Defendant  and  his  Assigns 
to  hatie  and  occupy  the  said  Lands  and  Tenements  in  Suitter- 
/on  aforesaid  until  the  Feast  oi  St.  Michael  the  Archangel  next 
coming,  yielding  the  yearly   Rents  and  Charges  for    the    same, 
whicb  was  yielded  and   paid  for  the  same  to   the  said  Tkonuu 
Carellf   by  the  said  Richard  Cuddmgton  in  his  Life-time  for  the 
same. 


r  •«98  ]     *-4  Report  of  a  Case  argued  in  the  King's  Bench,  be- 

fore  the  Justices  there  in  Michaelmas  Term^  m 
the  seventh  ancf  eighth  Years  of  the  Reign  offtueen 
Elizabeth,  and  adjudged  in  Trinity  Term,  in  the 
eighth  Year  of  the  Reign  of  the  said  Lady  the  Queen, 
upon  a  Bill  of  Trespass  brought  by  Henry  Sha- 
ririgtoh  and  Gabriel  Pledall,  Plaintiffs,  against 
Thomas  Strotton,  and  others.  Defendants.  And  the 
Record  appears  amongst  the  Records  ^Michaehnas 
7V/7W,  6  ic  1  Elizabeth.  Rot.  253.  and  it  was  read 
as  follows. 


Mkk.  TcTM.  T>  E  it  remembered,  that  heretofore,  viz.  in  the  Tema  of  Eatter 

«M  ^W'ma  ^^*  ^^^  P**^  before  the  Lidy  the  Queen  at  fVestminster,  caoK 

D^clmnitioD.  Henry  Sharington,  Esquire,  and  Gabriel  Pledall,  Gentleman,  bf 
Same  Precedent  Thomos  Stransham,  their  Attorney,  and  brought  here  into  the 
Rast.  Entr.  659.  Court  of  llie  said  Lady  the  Queen  then  there  their  certain  BiD 
^  againat  Thomas  Strotton,  Walter  Gale,  Edward  Weiherheai,  Ri- 

chard J  Idridge,  Robert  Prater,  Henry  Massey,  and  John  GiUe» 
in  the  Custody  of  the  Marshal,  S^c,  of  a  Plea  of  TVespaas ;  and 
there  are  Pledges  of  prosecuting,  viz.  John  Doe  and  RiclutrdRoe. 
Wliich  said  Bill  follows  in  these  Words,  viz.  fViits.  viz.  Henry 
Sharington,  Esquire,  and  Gabriel  Pledall,  Gentleman,  compUio  of 
Thomas  Strotton,  IVaUer  Gale,  Edward  Wetherhead,  Richard  At- 
dridge,  Robert  Prater,  Henry  Massey,  and  John  Gilden,  in  the  Cus- 
tody of  the  Marshal  of  the  Marshalsea  of  the  Lady  the  Queea 
before  the  said  Queen  being,  for  that  they  the  20th  EHiy  of  Mardi, 
in  the  6th  Year  of  the  Reign  of  the  Lady  Elizabeth,  now  Queeo, 
viih  Force  and  Arms,  S^c.  the  Close  of  the  said  Henry  Sharington 
and  Gabriel,  called  Haselond-tcood,  containing  by  Estimation  50 
Aciies  of  Wood,  at  Bremble,  in  the  County  aforesaid,  broke  and 
enteredi  and  the  Wood  of  the  said  Henry  and  Gabriel  there  tbea 

growiif 
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growing  cut  down j  and  200  Cart-loads  of  the*  Wood  aforesaid  to  • 
the  Value  of  cf40  took   and  carried  away,  and  also  the  Gennins  of 
the  Wood  of  the  said  Henry  Sharington  and  Gabriel  there  lately  • 
growing  with  certain  of  their  Cattfe,  viz.  Horses,  Oxen,  Cows,  * 
and  Sheep,  eat  up,  trod  down,  and  destroyed ;  and  other  Wrongs  - 
to  them  did,  to  the  Damage  of  the  said  Henry  SAaringtdn'  and  ' 
(Jabriel  100  Marks ;  and  against  the  Peace  of  the  said  Lady  ifae 
Queen  now,  S^c.  and  therefore  they  bring  the  Suit,  Sfc. 

And  now  here  at  this  Day,  viz,  on  Monday  next  after  the  Oc-  Bar. 
tave  of  St.  Michael  in  this  same  Term,  until  which  Day  the  afore* 
said  Thomas,  IValter,  Edward,  Richard,  Robett,  Henry  Massey, 
and  John  had  Leave  to  imparl  to  tiie  Kll  aforesaid,  and  then  to 
answer,  4c.   before  the  Lady  the  Queen  mi  Westminster  came  as 
well  the  aforesaid  Henry  Sharington  fiitid  Gabriel  by  tlieir  Attorney 
afoFesaid,  as  the  aforesaid  T/wmaSy  Walter,  Richard,  Robert,  Henry 
Massey,    and  John^  by  Richard  Haywood,  their  Attorney.     And 
the  same  Thomas,  Walter,  Edward,  Kichard,  Robert,  Henry  Mob* 
sey,  and  John  defend  the  Force  and  Injury  when,  S^c.  And  as  to   - 
the  coming  with  Force  and  Arms^  or  whatever  is  against  the  Peace  ' 
of  the%aid  Lady  the  Queen  now,  they  say  that  they  are  not  guilty 
thereof;  and  of  this  they  put  themselves  upon  the  Country,  and  the    • 
aforesaid  Henry  Sharington  and  Gabriel  likewise,  Sfc,  And  as  to 
the  Residue  of  the  Trespass  aforesaid  above  supposed  to  be  done, 
the  same  Thomas,  Walter,  Ecbpard,  Richard,  Robert,  Henry  Ma&* 
sey^  and  John  say  that  the  aforesaid  Henry  Sharington  and  Gabriel 
their  Action  aforesaid  against  them  ought  not  to  have  or  maintain, 
because  they  say  that  the  Close  aforesaid,  and  also  the  Places  ia    ' 
which  the  Trespass  aforesaid  is  supposed  to  be  done,  are,  and  at 
the  aforesaid  Time  when  -  the  Trespass  aforesaid  is  supposed  to  be 
done  were,  30  Acres  of  Wood  with  the  Appurtenances  in  Bremble 
otherwise  Bremell  aforesaid.     Which  said  30  Acres  of  Wood  with 
the  Appurtenances  are,  and  at  the  aforesaid  Time  when,  8^c,  and 
also  from  Time  whereof  the  Memory  of  Man  is  not  to  the  contrary 
were.  Parcel  of  the  Manor  of  Breme// in  the  County  aforesaid,  of 
which  said  Manor  with  the  Appurtenances  whereof,  i^c.  one  An^ 
drew  Bdynton,  Esquire,  long  before  the  aforesaid  Time  when,  ^c. 
was  seized  in  his  Demesne  as  of  Fee.     And  the  srnne  Andrew 
being  so  seized  thereof,  before  the  aforesaid  Time  when,  ^c.  viz. 
the  3d  Day  of  July,  in  the  2d  Year  of  the  Keign  of  the  Lady  the 
Queen  now,  at  the  City  of  New^Salisbury,  m  the  County  aforesaid, 
by  a  certain  Indenture  made  between  the  said  Andrew,   by  the 
Name  of  Andrew  Baynton,  of  Bromham,  in  the  County  of  fFiV^, 
£squire,  of  the  one  Part,  and  one  Edward  Baynton,  by  the  Name 
of  Edward  Baynton,  of  Rowdon,  in  the  said  County  of  Wilts^  Es- 
quire, Brother  of  the  said  Andrew,  of  the  other  Part,  (one  Part 
whereof,  sealed  with  the  Seal  of  the  aforesaid  Andrew,  die  name 
Thomas,  Walter,  Edward  Wetherhead,  Richard,  Robert,  Henry 
Massey,  and  John  here  produce  in  Court,  the  Date  whereof  is  the 
8ame*t)ay  aq^  Year)  it  was  covenanted,  granted,  and  agreed  be* 
tween  the  aforesaid  Andrew  and  the  aforesaid  Edward  Baynton^ 
in  Manner  and  Form  foUowing,  viz.  wheteas  the  aforesaid  Andrew,   • 
at  the  Day  of  the  Date  of  the  same  Indenture,  had  no  Issue  Male  • 
of  his  Body  lawfully  begotteni  and  the  same  Andrew  then  beiqg  si 
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xfiiUj  determined  and  resolved  how,  and  innhat  Manner,  Qualitr, 
and  Degree  the  Manors,  Lands,  Tenements,  and  Hereditaments 
then  afterwards  by  the  same  Indenture  mentioned  and  contained, 
of  which  the  same  Andrew  was  seized  in  his  Demesne  as  of  Fee, 
and  all  other  his  Manors,  Lands,  Tenements,  and  Hereditaments, 
with  the  Appurtenances,  in  the  County  of  ff^ilts,  should  con- 
tinue, remain,  and  be,  as  well  in  the  life-time  of  the  said  Jn* 
drew  as  after  his  Decease,  and  also  the  same  Andrew  then  be- 
.  ing  desirous  that  the  said  Manors,  Lands,  Tenements,  and  Here- 
ditaments then  in  the  same  Indenture  expressed  niigjht  come, 
remain,  and  descend  to  the  HeirsT  Males  of  his  Bcxiy  lawfully 
begotten,  in  Manner  and  Form  then  in  the  same  Indenture  like- 
wise expressed,  and  to  the  Intent  that  all  the  same  Manors,  Lands, 
Tenements,  and  Hereditaments  might  continue  and  remain  to  such 
of  tlie  Blood  and  Name  of  Bayntoti^  as  in  the  same  Indenture 
[  *  ^99  ]  *  should  be  named,  mentioned,  and  contained,  the  saoie  Andrew 
Bayntotif  as  well  for  the  Causes  aforesaid,  as  for  the  good  Will, 
fraternal  Love,  and  Favor  which  he  bore,  as  well  to  the  same  Ed^ 
ward  BaytUon  his  Brother,  as  also  to  such  oiliers  of  his  Brothers 
as  in  the  same  Indenture  should  be  named,  covenanted,  amd 
granted  for  himself  and  his  Heirs,  that  he  the  same  Andrew 
Bayntan,  his  Heirs  and  Assigns,  and  all  and  every  other  Person 
or  Persons,  and  their  Heirs,  who  then  were  seized,  or  from  thence- 
forth should  stand  and  be  seized  of  and  in  the  Manor  aforesaid,  with 
the  Appurtenances,  whereof  the  aforesaid  30  Acres  of  Wood,  widi 
the  Appurtenances,  then  were  Parcel,  should  from  thenceforth  stand 
and  be  seized  thereof,  and  of  every  Part  or  Parcel  thereof,  to  such 
Intents  and  Purposes  as  in  the  said  Indenture  further  and  more  fully 
should  be  specitied,  that  is  to  say,  to  the  Use  of  the  said  Andrew, 
for  and  during  his  natural  Life,  without  Impeachment  of  any  Wait 
during  the  Life  of  the  said  Andrew,  and  after  his  Death  to  the  Use 
of  the  said  Edward  Baynton  and  Agnes  his  Wife,  and  their  Assigns, 
for  Term  of  their  natural  Lives,  without  Impeachment  of  any 
Wast  during  the  Life  of  the  same  Edward  Baynton,  and  after 
th^  Death  of  the  said  Edward  Baynton  and  Agnes,  to  the  Use  of 
the  Heirs  Males  of  the  said  Andrew  lawfully  begotten,  or  after- 
wards to  be  begotten  on  the  Body  of  Frances  Lee,  Daughter  of 
Richard  Lee,  deceased,  and  for  Default  of  such  Issue  Male  of 
the  Body  of  the  sM  Andrew,  to  tlie  Use  of  the  Heirs  Males  of 
the  said  Edward  Baynton  lawfully  begotten,  and  for  Default  of 
such  Issue  Male  of  the  Body  of  the  said  Edward  Baynton  law- 
fully begotten  to  the  Use  of  Henry  Baynton,  another  of  the  Bro- 
thers of  the  aforesaid  Andrew  and  Edward  Baynton,  and  of  the 
Heirs  Males  of  the  Body  of  the  said  Henry  lawfully  begotten,  and 
for  Default  of  such  Issue,  to  iheUse  of  Henry  Baynton,  a  younger 
Brother  of  the  aforesaid  Andrew  and  Edward  Jiaynton,  of  the 
half  Blood,  and  of  the  Heirs  Males  of  the  Body  of  the  said  Henry 
Baynton  the  younger,  half  Brother  of  the  aforesaid  Andrew  and 
Edward.  And  further  it  was  covenanted  and  granted  between  the 
Parties  aforenaid,  for  themselves  and  their  Heirs,  by  the  same  lo- 
dentnre,  that  all  Feoffments,  Fines,  Recoveries,  and  all  other 
Conveyances  and  Assurances  from  tlience  happening  to  be  made, 
k^i  or  suffered  by  the  same  Andrew  Baynton,   his  Heirs  snd 
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Assignsy  or  by  any  other  Person  or  Persons,  should  be  to  the 
Uses,  Intents,  and  Purposes  in  the  said  Indenture  contained,  ex* 
pressed,  and  specified,  and  to  no  other.Uses  and  Purposes,  as  by 
the  same  Indenture  more  fully  appears.    By  reason  of  which  said 
Covenants,  Grant,  and  Agreement,  and  by  Force  of  a  certain  Sta- 
tute at  fVestminstert  in  the  County  of  Middlesex,  the  4tli  Day  of 
February,    in  the  27th  Year  of  the  Reign  of  Lord  Henry  iho 
Eighth,  late  King  of  England,  Father  of  the  Lady  the  Queen 
now,  concerning  the  transferring  of  Uses  into  Possession,  thea 
made  and  provided,  the  aforesaid  ^ifJreir  was  seized  of  the  afore- 
said Manor  of  Bremble,  with  the  Appurtenances  whereof,  ifc,  in 
his  Demesne  as  of  Freehold,  without  Impeachment  of  any  Wast,        ^ 
Kemainder  thereof  to  the  aforesaid  Edward  Baynton  and  Agnes 
his  Wife,  and  to  their  Assigns,  for  Term  of  their  lives,  without 
Impeachment  of  any  Wast  during  the  life  of  the  same  Edward 
Bayntony  Remainder  thereof  to  the  Heirs  Males  of  the  aforesaid 
Andrew  lawfully  begotten,  or  to  be  begotten  on  the  Body  of  the 
aforesaid  Frances  Lee,  Daughter  of  Richard  Lee,  deceased,   and 
for  Default  of  such  Issue  Male  of  the  Body  of  the  aforesaid  An- 
drew,  Remainder  thereof  to  the  Heirs  Males  of  the  Body  pf  the 
said  Edward  Baynton  lawfully  begotten,  Remaiuder  thereof  to 
Henry  Baynton,  the  elder  Brother  of  the  aforesaid  Andrew  and 
Edward  Baynton,  and  to  the  Heirs  Males  of  the  Body  of  the  said 
Henry  lawmlly  begotten,  and  for  Default  of  such  Issue  Male  of 
the  Body  of  the  said  Henry,  Remainder  thereof  to  Henry  Baynton 
the  younger,  half  Brother  of  the  aforesaid  Edward  and  Henry, 
and  to  the  Heirs  Mnles  of  the  Body  of  the  said  Henry  Baynton 
the  younger,  lawfully  begotten.     And  the  said  Andrew  being  in 
Form  aforesaid  seized  of  the  aforesaid  Manor  of  Bremble,  with 
the  Appurtenances  whereof,  ^c.  Remainder  thereof  in  Form  afore- 
said, the  same  Andrew  before  the  aforesaid  Time  when,  Sfc.  viz*  the 
£]st  Day  of  February,  in  the  6th  Year  of  the  Reign  of  the  Lady 
the  Queen  now,  at  Chippenham,  in  the  County  aforesaid,  died, 
without  Heirs  Males  by  the  said  Andrew  on  the  Body  of  the 
aforesaid  Frances  Lee,  lawfully  begotten ;  after  whose  Death,  and 
before  the  aforesaid  Time  when,  i^c.  the  said  Edward  Baynton  and 
Agnes  his  Wife  entered  into  the  aforesaid  Manor  of  Bremble,  with 
the  Appurtenances  whereof,  Sfc.  and  were  thereof  seized,  viz*  the 
same  Edward  in  his  Demesne  as  of  Fee-tailf  and  the  same  Agnes 
in  her  Demesne  as  of  Freehold,    Remainder  thereof  in  Form 
aforesaid.      And   the  aforesaid  Henry  Sharinzton  and  Gabriel 
claiming  the  aforesaid  SO  Acres  of  Wood,  with  me  Appurtenances, 
by  Colour  of  a  certaiq  Deed  of  Demise  to  them  tlfereof  made  for  Coloni, 
Term  of  their  Lives  by  the  aforesaid  ^iti^r^  Baynton,  long  before 
the  aforesaid  Indenture  between  the  same  Andrew  and  the  aforesaid 
Edward  Baynton,  in  Form  aforesaid  made  (where  nothing  of  the 
same  30  Acres  of  Wood  ever  passed  by  that  Deed  into  the  Posses- 
sion of  the  said  Henry  and  Gabriel)  into  the  aforesaid  30  Acres  of 
Wood,  with  the  Appurtenances,  before  the  aforesaid  Time  when, 
4rc.  entered,  upoif  tne  Possession  thereof  of  which  said  Henry  Sha* 
rington  aud  Gabriel,  the  same  Thomas,  Walter,  Edward  Wether- 
head,  Richard,  Robert,  Henry  Massey,  and  John,  as  Servants  of 
the  aforesaid  Edward  Baynton  and  Agnes  his  Wife,  and  by  their 
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Joinder  in  De- 
murrer* 


Commandy  at  the  aforesaid  Time  when,  tfc.  entered,  and  die  Close 
aforesaid  there  then  growing  cut  down,  and  the  aforesaid  200 

.  Cart-loads  of  Wood  took  and  carried  away,  and  also  the  Germini 
of  the  Wood  there  then  gro\iing,  with  the  Cattle  aforesaid  eat  up, 
trod  down,  and  destroyed,  as  it  was  lawful  for  them  to  do.    i\iHi 

.:diis  they  are  ready  to  verify,  wherefore  they  pray  Judgment  if  ilie 

aforesaid  Henry  Sharington  and  Gabriel  their  Action  aforesaid 

against  them  ought  to  have  or  maintain,  Sfc. 

J* 300]  •And  the  aforesaid  Henru Sharington  wiAGabriel  say,  that  b? 

Plautiffi  demur,  any  Thing  by  the  aforesaid  Thomas,  Walter,  Edward  H^etherkead, 

JRichard,  Robert,  Henry  Massey,  and  John,  above  in  Pleading  al- 
ledged,  they  ought  not  to  be  precluded  from  having  their  Action  afore- 
said against  the  said  Thomas,  Walter,  Edurard  H'etherhead,  Richard, 
Robert,  Henry  Massey,  and  John,  because  they  say  tl>at  the  PJea 
aforesaid,  in  Manner  and  Form  aforesaid  above  pleaded,  is  insufH- 
cient  in  Law  to  preclade  them  the  said  Henry  Sharington  ind 
Gabrieltrom  bavins  their  Action  aforesaid  against  the  said  Thomas, 
Walter,  Edward  fVetherhead,  Richard,  Robert,  Henry  AJasieif, 
and  John,  to  which  ^they  the  same  Henry  Sharington  and  Gabriel 
have  no  Necessity,  nor  are  by  the  Law  of  the  Land  in  anjwbe 
bound  to  answer :  And  this  tliey  are  ready  to  verify,  w  herefore  for 
Want  of  a  sufRcient  Answer  in  this  Behalf,  the  same  Henry  Sks- 
rineton  and  Gabriel  pray  Judgment  and  their  Damages  by  retsoo 
of  ue  Trespass  aforesaid  to  be  adjudsed  to  them,  S^c. 

And  tlie  aforesaid  Thomas,  Waller,  Edtcard  fVetherhead, 
Richard,  Robert,  Henry  Massey,  and  John  say,  that  the  Plea 
aforesaid,  in  Manner  and  Form  by  them  the  said  Thomas,  Walter, 
Edward  Wetherhead,  Richard,  Robert,  Henry  Maesey,  and  John 
above  pleaded,  is  good  and  sufficient  in  Law  to  preclude  tbe 
aforesaid  Henry  Sharington  and  Gabriel  from  having  their  Action 
aforesaid  against  them  the  said  Thomas,  Walter,  Edward  Wether- 
head, Richard,  Robert,  Henry  Massey,  and  John,  which  said 
Plea,  and  the  Matter  therein  contained,  they  tbe  same  Thomas, 
Walter,  Edward  Wetherhead,  Richard,  Robert,  Henry  Massejf, 
and  John,  are  ready  to  verify,  whereunto  the  aforesaid  lienry  Skih 
rington  and  Gabriel  hitherto  do  not  answer,  nor  tbe  same  in  am- 
wise  deny,  but  tbe  said  Avemient  wholly  refuse  to  admit,  where- 
fore they  pray  Judgment,  and  that  the  aforesaid  Henry  Sharington 
and  Gabriel  may  be  precluded  from  having  their  Action  aforesaid 
against  them  the  said  Thomas,  Walter,  Edward  Wetherhead, 
Richard,  Robert,  Hairy  Massey,  and  John.  And  because  the 
Court  of  the  Lady  the  Queen  here  is  not  yet  advised  of  giving 
their  Judgment  of  and  upon  the  Premisses,  Day  thereon  is  givca 
to  the  Parties  aforesaid  before  the  Lady  th&  Queen,  at  Westminster, 
until  Tuesday  liext  after  the  Octave  of  St.  Hillary,  to  bear  tbttr 
Judgment  of  and  upon  the  Premisses,  i^c.  because  the  Court  of 
the  said  Lady  the  Queen  here  thereof  not  yet,  ^*c. 

Tbe  CASE.  The  Case  was  recited  in  this  Manner.     It  appears  by  the  Re- 

>*t'i]^'  cord  tliat  Henry  Sharington  and  Gabriel  PledaU^  have  exhibited 

Affection  for  the 

Provision  of  tbe  Heirt  Males  which  a  Man  shall  beget,  and  the  CoDtinoance  of  tbe  Land  in  his 
Name  and  Blood,  and  brotherly  Love,  are  sufficient  Cons'rderations  to  raise  a  Use  in  Land  bj 
Way  of  Covenant^  but  not  long  Acqaaintaoce  or  Familiarity.  S.  P.   i  Fiocb  18.    S  Finch  t3. 
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m  Bill  of  Trespass  against  Thomas  Strotton  and  others,  for  enter- 
ing into  their  Close  called  Haselond-Wood^  containing  SO  Acres     ' 
of  Wood,  VLiBremble,  in  the  County  of  Wilts,  the  20th  Day  of 
March,  in  the  6th  Year  of  the  Reign  of  the  present  Queen,  and    ^ 
cutting  down  their  Wood,  and  carrying  away  200  Cart-loads- of 
Wood  to  the  Value  of<£40.     4ud  the  Defendants  plead  in.fiar, 
that  the  Place  where,  S^c.  is  30  Acres  of  Wood,  uhicb  are,  and  at 
the  I'ime  of  the  Trespass  done,  and  for  Time  immemorial  were. 
Parcel  of  the  Manor  of  Bremble,  in  the  said  County,  of  which 
Manor  whereof,  6;c.  one  Andrew  Daynton,   before  the  Trespass, 
was  seized  in  his  Demesne  as  of  Fee.  And  being  so  seized,  before 
the  Trespass,  viz.  the  3d  Day  of  July,  in  the  2d  Year  of  the  Reign 
of  the  present  Queen,  at  the  City  of  Nersh Salisbury,  in  the  said 
County,  by  an  Indenture  made  between  the  said  jifidrew,  of  t^ie 
one  Part,  and  one  Edward  Baynton,  Brother  of  the  said  Andrew 
of  the  other  Part  (one  Part  whereof,  sealed  with  the  Seal  of  ^e 
said  Andrew,   the  Defendants  shew  forth)  it  was    covenanti|d^ 
granted,  and  agreed  between  the  same  Andrew  and  the  said  &{• 
ward  in  Manner  and  Form  following,  that  is  to  say^  whereas  the 
aforesaid  Andrew  Baynton,  at  the  Date  of  the  same  ludentufe, 
had  no  Issue  Male  of  his  Body  lawfully-  begotten,  and  the  s^ipe 
Andrew  then  being  fully  determined  and  resolved  how,  in  wbfit 
Manner,  Quality,  and  Degree,  the  Manors,  Lands,  Tesemeots^ 
and  Hereditaments,  mentioned  in  the  same  Indenture,  of  which 
the  same  Andrew  was  seized  in  his  Demesne  as  of  Fee,  and  all 
other    his    Manors,    Lands,  and  Tenements,  with  their  Appur- 
tenances, in  the  County  of  Wilts,  should  continue,  remain,  and 
be,  as  well  in  the  Life-time  of  the  mA  Andreip,  as.  after  l^is 
Death,  and  also  the  same  Andrew  then  being  desirous  that,  the 
said    Manors,    Lands,  Tenements,   and    Hereditaments,   speci* 
fied  in  the  same  Indenture,  might  come,  remain,  -  and  descend 
to  the  Heirs  Males  of  his  Body  begotten,  in  Miviiner  and  Foim 
afterwards  in.^ie  same  Indenture  expressed,  and  to>tbe  Intent  that 
all  the  same  Manors,   Lands,  Tenements,   and  £[ereditaiiients, 
night  continue  and  remain  to  such  of  the  Blood  and  Name,  of 
Baynton  as  in  the  same  Indenture  should  be  name<^  naentioDc4» 
and .  contained,  the  same  Andrew  as  well  for  the  said  Causes,  as 
for  the  Good-will,  brotherly  Love,  and  Favour  which  he  bore  as 
well  to  the  same  Edward  oaynton  his  Brother,  as  to  such  others  of 
his  Brothers  who  should  be  in  the  same  Indenture  named,  cov«* 
nanted,  and  granted  for  himself  and  his  Heirs,  that  he  the  same 
Andrew  Baynton,  his  Heirs  and  Assigns,  and  all  and  ever^  other 
Person  or  I^rsons,  and  their  Heirs,  who  then  were  seized,  or  who 
should  afterwards  stand  or  be  seized  of  and  in  the  said  Manor^with 
the  Appurtenances,  whereof  the  30  Acres  then  were  Parcel,  should 
from  thence  stand  and  be  thereof  seized,  and  of  every  Part  thereof, 
to  such  Intents  and  Purposes  as  in  the  same  Indenture  are  speci- 
fied, that  is  to  say,  to  the  Use  of  the  same  Andrew  for  Term  of 
his  natural  Life,  without  Impeachment  of  any  Wast,  and  after  his 
Death  to  the  Use  of  the  said  Edward  Baynton  and  Agnes  his  Wife^ 
and  their  Assigns,  for  Teim  of  their  Lives,  without  Impeachment 
of  any  Wast  during  the  Life  of  the  said  Edward  Baynton^  and  after 
the  Death  of  the  same  Edward  Baynton  and  Agnes,  to  the  Use  of  the 

Heirs 
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Heirs  Males  of  the  said  Andrew  lawfully  begotten  or  to  be  begotteo 
on  the  Body  of  one  Frances  Lee,  Daughter  of  Richard  Lee^  deceased, 
and  for  Default  of  9uch  Issue  Male  on  the  Body  of  the  said  jindrerc, 
to  the  Use  of  the  Heirs  Males  of  the  said  Edward  Bayntofij  lawfully 
[  ^501  ]       *  begotten,  and  for  Default  of  such  Heirs  Males  of  the  Body  of 

the  S2^d  Edward  Baynton  lawfully  begotten,  to  the  (Jse  of  Henry 
Baynton,  another  Brother  of  the  said  Andrew  tmd  Edward,  and  of 
the  Heirs  Males  of  the  Body  of  the  said  Henry  lawfully  begotten, 
and  for  Default  of  such  Issue  to  the  Use  of  Henry  Baynton,  the 
younger  Brother  of  the  said  Andrew  and  Edward  of  the  half 
Blood,  and  of  the  Heirs  Males  of  his  Body,  as  by  the  same  In- 
denture appears.     By  force  of  which  Covenant,  Grant,  and  Agree* 
ment,  2nd  of  the  Statute  made  the  4th  Day  of  February^  in  the 
27th  Year  of  the  Reign  of  King  Henty  8.  concerning  the  transfer- 
ring of  Uses  into  Possesion  made  and  provided,  the,  said  Andrew 
Baynton  was  seized  of  the  said  Manor  of  Bremble,  whereof,  &c* 
in  his  Demesne  as  of  Freehold,  without  Impeachment  of  Wast,  the 
Kemainder  over  to  the  said  Edward  Baynton  and  Agnes  for  their 
Lives,  \nthout  Impeachment  of  any  Wast  during  the  Life  of  Ed' 
ward,  the  Remainder  over  to  the  Heirs  Males  of  the  said  Andrew 
lawfully  begotten  on  the  Body  of  the  said  Francis  Lee,  and  for  De- 
fault  of  such  Issue  the  Remainder  to  the  Heirs  Males  of  the  Body 
of  the  said  Edward  Baynton  lawfully  begotten,  with  the  Renian- 
ders  over  as  before.    And  the  said  Andrew  being  so  seized  of  the 
said  Manor  whereof,  ^c.  the  Remainders  over  in  Form  aforesaid, 
the  21st  Day  of  February,  in  the  6th  Year  of  the  Heign  of  the 
present  Queen,  at  Chippenham,  in  the  said  County  of  Wilts,  died, 
'  wthout  Heirs  Males  by  the  said  Andrew  on  the  Body  of  the  said 
Francis  Lee  lawfully  begotten.     After  whose  Defith,  and  before 
the  Time  of  the  Trespass,  the  said  Edward  Baynton  and  Agna 
entered  into  the  said  Manor  of  BrembUy  whereof,  i^c.  and  were 
thereof  seized,  ^e.     And  the  Plaintiflfs  claiming  the  SO  Acres  of 
Wood  by  colour,  ^c.  entered,  ^c.  upon  the  Possession  of  whom 
the  Defendants,  as  Servants  of  the  said  Edward  Ihd  Agnesj  and 
by  their  Commands^,  at  the  said  Time  when,  ^c.  re-entered,  and 
did  the  Trespass,  S^c.    And  upon  this  Plea  in  Bar  the  Plaiutiffii 
have  demurred  in  Judgment. 
for  tbe  Plain-  And  the  Matter  was  argued  in  Michaelmas  Term,  in  the  7th  and 

8th  Years  of  Queen  Elizabeth,  by  Fleetwood  and  Wray  on  the  Part 
of  the  Plaintiffs,  and  by  Thomas  Bromley,  and  an  Apprentice  of 
the  Middle  Temple,  on  the  Part  of  the  Defendants.  And  those 
who  argued  on  Behalf  of  the  Plaintiffs  said,  that  tlie  Matter  of 
the  Bar  was  insufficient,  and  that  there  was  iio  Use  here  made 
by  this  Indenture,  nor  was  any  Possession  conveyed  to  the  said 
Edward  Baynton  and  Agnes  by  the  Statute  of  Uses  upon  this  Co- 
venant and  Agreement  by  the  Indenture.  For  they  said,  first  it  is 
to  be  considered  that  Andrew  Baynton,  at  the  Time  of  making 
the  Indenture,  was  seized  of  the  said  Manor  in  Fee-simple,  clear 
of  all  Estates  and  Interests  of  any  Stranger  therein,  and  if  he  in- 
tended to  make  a  Stranger  have  a  Use  in  it,  he  ought  to  have 
taken  one  of  these  two  Ways  to  raise  such  Use.  The  one  is,  to 
part  with  the  Possession,  by  the  Circumstances  required  by  the 
common  Law,  to  the  Use  intended,  as  to  make  a  Feoffment,  to 

levy 
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levy  a  Fine,  or  to  suffer  a  Recovery  of  the  Land  to  the  Use  in- 
tended ;  and  this  Way  the  common  Law  is  satisfied ,  as  well  as  the  . 
Party  also  who  has  the  Use,  for  the  Circumstances  of  the  com- 
mon Law  are  pursued,  and  the  Use  is  no  more  tlian  a  Confidence 
annexed  to  the  Estate  which  the  Person  parts  with,  and  wheu  be 
parts  with  the  Estate  by  his  own  Consent,  he  may  make  it  upon 
Confidence,  and  this  Way  the  Use  is  properly  made.    The  other 
Way  is,  to  keep  the  Land  in  his  Hands  without  parting  with  it, 
and  yet  to  do  such  a  Thing  as  shall  make  the  Possession  to  be  to  the 
Use  of  another,  and  that  cannot  be  unless  the  Thing  done  imports 
in  itself  a  good  and   suflicient  Consideration  to  make  the  Pos- 
session be  to  the  Use  of  another,  which  shall  be  upon  a  Contract,  ^ 
or  upon  a  Covenant  or  Grant  on  Consideration.     *  As  if  a  Man  an.  si  H.  7.  is. 
is  seized  of  Land  in  Fee,  and  bargains  and  sells  the  Land  to  ano-  b.  Per  Read.  M, 
ther  in  Consideration  of  a  certain  Sum  paid  to  him,  or  agreed  to  1  ?^'  ^-  j^"^* . 
be  paid  at  a  certain  Day,  here  is  a  Contract,  and  the  Bargainor  ^^  *"*     *  ** 
shall  be  seized  to  the  Use  of  the  Bargainee  by  the  Course  of  the 
common  Law,  because  he  has  done  an  Act  upon  Consideration, 
that  is,  he  has  bargained  the  Land  for  Money ;  and  inasmuch  as 
he  hath  the  Money,  or  Security  for  it,  it  is  reasonable  that  the 
Bargainee  should  have  something  for  it,  and  the  Land  he  cannot 
have  as  his  own,  because  he  had  not  Livery  of  Seizin,  and  there* 
fore  Reason  has  necessarily  vested  the  Use  in  him,  which  is  but 
a  Right  in  Conscience  to  have  the  Profits,  and  to  have  the  Land, 
ordered  according  to  his  Will;    ^and   if  the  Bargainor  will  not  ^ p. Sf  H. 8.  Bt«. 
permit  him  so  to  have  it.  Reason  vests  in  the  Bargainee  a  T^tle  Conscience  f5. 
to  compel  him  by  the  Judge  of  Conscience  to  do  it.     So  is  it  ^-N.  C.§i8i. 
in  the  Case  of  a  Covenant  upon  Consideration,  ^as  if  I  promise  'M.96H.S.  Br^. 
and  agree  with  another  that  if  he  will  marry  my  Daughter,  he  Feoffmcnu  ml  Use 
shall  have  my  Land  from  thenceforth,  and  he  does  so,  there  he  CromS?J.C?6o!  ' 
shall  have  a  Use  in  my  Land,  and  I  shall  be  seized  to  his  Use,  b.  Dy.  96.  pi.  4i. 
because  a  Thing  is  done  whereby  I  have  Benefit,  viz.  the  other  Vide  ibid.  t96. 
has   married  my  Daughter,  whose  Advancement  in  the  World  is  ^  ^' 
a  Satisfaction  and  Comfort  to  me,  and  therefore  this  is  a  good 
Consideration  to  make  him  have  a  Use  in  my  Land.     ^  So  that  a  *  Cart,  isa* 
good  Consideration  is  always  requisite  to  create  a  Use  de  novo  in  Jf*  ^^y™*  ^• 
the  Land  of  another,  where  there  is  no  Transmutation  of  the  Pos-  ctlSmpu  J.  C.  61* 
session  of  the  Land.    Then  in  our  Case  here,  inasmuch  as  Andrew  a. 
Haynton  was  seized  of  the  Land  in  Fee-simple,  and  intended  to 
raise  Uses  in  it  without  any  Transmutation  pf  the  Possession, 
which  he  cannot  do  by  the  Course  of  the  common  Law,  unless 
tlie  Circumstances  pursued  in  the  raising  of  such  Uses  import  a 

food  and  sufficient  Consideration  to  support  the  same,  for  this 
leason  we  ought  to  weigh  the  Considerations  here,  and  see  what 
Substance  they  have  in  the  Law.  And  the  Causes  contained  in 
the  Indenture  are  three ;  first,  a  Desire  which  he  had  that  th^ 
Lands  might  come,  remain,  and  descend  to  the  Heirs  Males  of 
his  Body  limited  in  the  Indenture ;  secondly,  his  Intent  that  the 
Lands  should  continue  and  remain  to  such  of  the  Blood  and 
Name  of  Baynton  as  are  named  in  the  Indenture ;  thirdly,  the 
good  Will  and  brotherly  Love  and  Favour  which  he  bore  to  his 
Brother  Edward  Baynton,  and  to  his  other  Brothers.  And  these 
are  all  the  Considerations  for  the  Matter  in  the  Rehearsal,  viz. 

that 
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that  tbe  said  Andrew  had  no  Isme  Male,  and  thmt  Im  was  deto 
r  *S02  1      mined  and  resolved  how  his  *  Manors  and  Lands  should  rcnna 

and  be  as  well  in  his  Life-time  as  after  hia  EMth,  ia  no  Cos- 
sideration  at  all,  but  tbe  Want  of  Issue  Male  is  the  Cause  tkat 
moved  him  to  resolve,  and  the  Resolution  is  but  u  DemonstratiQi 
of  his  Mind,  and  none  of  them  is  any  Coiuideration,  for  the  Con- 
siderations are  the  three  beforementioned.     And  as  to  the  tint, 
viz.  his  Desire  that  the  Lands  might  come  to  the  Heirs  Males  of 
his  Body,  this  dcies  not  seem  to    be  any  Consideration   to  the 
Father,  for  the  Father  has  no  Giin  or  Advantai^e  by  it^  but  tk 
Heirs  Males  of  his  Eiody.    And  the  Consideration  ought  to  be 
to  him  that  is  seized  of  the  Land,  for  if  he  has  no  Recompence, 
there  is  no  Cause  why  the  Use  of  his  Land  should  pass.    Aid 
noue  of  the  Considerations  contain  a  Recompcnce  hcnrey  for  &e 
Contintiance  of  the  Land  in  his  Blood  and  Name  of  Baynton  b  no 
Recom  pence  to  him^  nor  Cause  worthy  to  raise  a  Use  ;  no  more 
is  the  brotherly  Love  and  Favour  which  he  bore  to  Sdward  Beyt- 
toriy  or  to  his  other  Brothers,  for  although  theae  Cauaes  induce 
Affection,  yet  every  Affection  is  not  a  sufficient  Cause  to  alter  the 
•  S.P.agreeyiPa-  Use.     *For  if  a  Man  grants  to  J.  5.  that  in  Consideratioo  of 
Cwrmm,  Trim      |jjgj|.  j^^g  Acquaintance,  or  of  their  great  Familiarity,  or  of  their 
Wttrdv^TwUhi^''  being  Scholars  together  in  their  Youth,  or  upon  audh  likeCon- 
hm.  s  Rot.  Abe  siderations,  he  will  stand  seized  of  his  Land  to  hia  Use,  thisirHI 
783.pl.5,6^^Ctft.  QQi  change  the  Use,  for  such  Considerations  are  not  looked  apos 
jfliD^  t».  Car-  "'  ^^  ^^  ^  worthy  to  raise  a  Use,  because  they  don't  irapoft  tsj 
san  3S8.  Value  or  Recompence.    For  if  upon  Consideration  that  you  are  ay 

familiar  Friend  or  Acquaintance,  or  my  Brother,  1  promise  to  piy 
you  «££0,  at  such- a  Day,  you  shall  not  have  an  Action  upoo  tk 
Case,  or  an  Action  of  Debt  for  it,  for  it  is  but  a  nude  and  bams 
Contract,  et  ex  nudo  pocto  nofi  oritur  actio,  and  there  ia  no  atf- 
ficient  Cause  for  the  rayment,  nor  is  any  Thing  done  or  given  os 
the  one  Part,  for  you  were  my  Brother  or  my  Acquaintance  Ik- 
fore,  and  so  will  you  be  afterwards;  so  that  nothing  b  oewir 
done  on  the  one  Part,  as  is  requisite  in  Contracts,  and  also  a 
Covenants  upon  Consideration.  As  if  I  sell  niy  Horae  to  yot 
for  Money  or  other  Recompence,  here  is  a  Thing  given  on  both 
Sides,  for  the  one  gives  the  Horse,  and  tbe  other  the  Money,  or 
other  Recompence,  and  therefore  it  is  a  good  Contract.  So  is  it 
in  the  Case  of  a  Covenant  upon  Consideration,  as  if  I  covennt 
with  you,  that  if  you  will  marry  my  Daughter  you  shall  have  nj 
Land,  or  I  shall  be  seized  to  your  Use ;  here  is  an  Act  on  bo(h 
Parts,  for  you  are  to  marry  my  Daughter,  and  for  that  I  gram 
to  you  the  Use  :  so  that  there  is  an  Act  done,  and  a  Cause  arisiss 
ne\^  ly  on  each  Part.  But  in  the  principal  Case  there  is  no  sadi 
Thing,  for  the  Issue  Male  of  Andrew  Baynton  should  have  be«a 
his  Issue  Male,  and  his  Name  and  Blood  should  have  been  bii 
Name  and  Blood,  and  his  Brothers  should  have  been  his  Bro- 
thers, and  fraternal  Love  should  have  been  between  them,  if  this 
Covenant  or  Grant  had  not  been  made,  so  that  all  thb  vi-as  before 
the  Indenture  or  Covenant,  and  should  have  been  after  the  Time 
of  the  Indenture  or  Covenant,  if  the  same  had  not  been  mide. 
Wherefore  no  new  lliing  is  here  done  or  caused  by  the  one  Side, 
and  there  is  no  Cause  here  but  what  woidd  have  been  if  no  soA 

CovensDt 
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Covenant  or  Indenture  had  been  made.  '  But  the  coinmon  Law 
requires  that  there  should  be  a  new  Cause,  whereof  the  Couiftry 
may  have  Intelligence  or  Knowledge  for  the  Trial  of  it,  if  need 
be,  so  that  it  is  necessary  for  the  Public-weal.  *  Vox  Livery  of  ^5  Co.  ^k 
Seizin  was  first  invented  as  an  Act  of  Notoriety,  whereby  People 
might  have  Knowledge  of  Estates,  and  be  more  able  to  try  them, 
if  they  should  be  empanneled  on  a  Jury;  and  by  the  like  Reason 
when  a  Use  shall  pass,  there  ouglit  to  be,  by  the  common  Liiw, 
a  Contract,  or  a  public  and  notorious  ^  Consideration  to  a  Cove-  «  Cart.  iS8« 
nant,  which  may  cause  the  Country  to  have  Knowledge  of  the  T.  Rjiym.  46. 
Use  for  the  better  Trial  tliereof,  if  it  should  be  necessary.  And  a^ch 
was  the  Intention  of  the  Pailiament  in  21  H.  8.  when  they  m^de 
the  Act  that  the*  Possession  should  be  where  the  Use  was,  one^of 
the  great  Causes  of  making  which  Act  was  to  remove  Ignorance, 
and  that  the  Country  might  know  in  whom  the  Estate  of  the  Land 
was.  ^  And  the  like  Consideration  they  had  in  making  the  Act  of  f  Cart  138* -Cttr- 
Inrollments,  which  restrains  Estates  of  Freehold  from  passing  by  ^^  ^^*  > 
Bargain  and  Salq^  except  it  be  byAVriting  indented  enrolled 
within  six  Months.  And  if  Uses  might  be  so  easily  raised  by  Co- 
venants upon  such  Considerations  as  these  here  are,  wherp  no  Act 
or  Thing  apparent  is  done  wjiereof  the  Country  may  have  Notice, 
It  would  destroy  the  Effect  of  the  said  Statute  of  Uses,  and 
would  be  pernicious  to  the  Public- we^l,  and  make  it  very  dif}ip|ilt 
for  the  People  to  know  who  were  the  Owners  of  Lands  9nd  Te- 
nements. And  it  is  to  be  presumed  that  the  Mfikers  ,6f  the  s^id 
Act  of  Inrdllments  did  not  take  the  common  I^aw  to  be  .so,  for 
if  they  had  they  would  have  remedied  it  in  this  Case,  as  .well 
as  they  did  in  the  Case  of  a  Bargain  and  Sale,  which  is  much 
more  notorious  than  a  Covenant  upon  such  secret  Consideration, 
where  no  apparent  Act  or  Thing  is  done  to  inform  the  Country  of 
the  Alteration  of  this  Estate  in  the  Laud ;  and  forasmuch  as  they 
did  not  add  any  Remedy  to  it*  it  is  an  Argument  that  tbey  did 
not  take  the  Law  to  be  that  Uses  might  pass  upon  such  Cove- 
nants without  notorious  Considerations.  But  if  the  Use  tiad  been 
in  esse,  it  might  well  enough  have  passed  to  a  Stranger  by  ttie 
Grant  of  Cestui/  que  use  without  any  Consideration ;  *  for  the  •  Dr.  and  Stod. 
Cestuy  que  use  may  as  well  give  or  grant  his  U3e  without  Con-  Hb.  «.  cap.«j. 
sideration,  as  he  may  his  Horse  or  o^er  Chattle,  and  he  m§y  <i*p!^3'.  fo.'iaV 
also  ^  devise  it,  but  to  create  it  de  novo  out  of  Lands  cannot  be  188.  s  Finch  sL 


done  without  good  Consideration.     *  And   to  t(iis  Purpose  th«y  '  Go<l<**P*^  Orph. 

alledged  the  Opinions  of  Read  and  Tremail,  two  of  t(ie  J.u^ic^s  t  jf'fi  h??.  is, 

of  die  King's   Bench,   in   the  Case   of  an  Office    traversed  in  19.  Bro.  Feoff. 

21  //.  7.  and  the  Case  there  put  by  ReOd,  fo.  19-  was  also  cited,  m«nt»  al  Um  16. 

viz.  it  was  covenanted  by  Indenture  between  Sir  Jolm  Moxdmt  j^ '•"'^  J.  c  6J. 

and  his  Wife,  and  one  T.  tliat  the  said  T.  should  have  the  Land 

to  him  and  to  his  Heirs  of  his  Body,  and  that   for  Default  of 

such  Issue,  the  Lands  should  remain  to  Sir  John  Mordant  and 

his  Wife  in  Fee,  and  it  was  adjudged   that  he  should  not  have    ' 

aiiy  Use  by  Force  of  the  Indenture,  as  it  is  there  rehearsed  l^y 

Ready  but  they  were  put  to  their  Action  of  Covenant.     So  hejre  ^  - 

no  Use  shall  be  raised  upon  these  Considerations,  for  they  are  ut- 

*  terly  ineffectual  to  such  Purpose,  and  then  if  no  Use  could  be  raised       [  •  305  1 , 

\>j  the  common  Law^  from  ttience  it  follpwt  tt)f|t  the  Statute,  do^s 
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not  execute  any  Possession  here,  for  it  executes  no  Possesnoi 
t^ut  where  there  was  a  Use  before ;  for  which  Reason  the  B« 
is  not  good^  but  the  Plaintiffs  shall  recover.^  And  many  oAm 
Things  were  said^  and  many  Cases  put  to  enforce  diis  Ar|iime^ 
which  I  have  omitted,  my  Design  being  only  to  shew  briefly  tk 
principal  Reasons  thereof. 

On  the  contrary  Thomas  Bromley ^  and  the  said  Apprentice  ar- 
gued  for  the  Defendants.  And  first  they  admitted,  that  if  a  M» 
who  is  seized  of  Land  has  a  Mind  to  VHiae  a  Use  in  it  without  say 
Transmutation  of  the  Possession,  there  are  two  Ways  by  the  Cob* 
mon  Law  to  do  it,  viz.  by  Bargain  and  Sale,  or  by  CoTenant  opoo 
Consideration.  For  the  Statute  of  27  Hen.  8.  cap.  10.  for  eie- 
cuting  the  Possession  according  to  the  Use,  says  in  the  Punriet, 
where  any  Person  stands  seized  of  any  Lands^  &c.  by  any  fia^ 

faipf  SaUf  Covenant,  Jgreement^  &c.  the  Person  who  nas  tk 
Jse  shall  be  seized  of  the  Land,    *  So  that  by  the  Intent  of  tk 
Makers  of  the  Act  a  Man  might  be  seized  by  Bargain  and  Sak^ 
or  by  Covenant  or  Agreement.     And  a  Bargain  and  Sale  i%  vbea 
a  Recompence  is  given  by  both  the  Parties ;  as  if  a  Man  baigaiai 
his  Land  to  another  for  Money,  here  the  Land  is  a  Recompence 
to  the  one  for  the  Money,  and  the  Money  is  a  Recompence  to 
the  other  for  the  Land,  and   this  is  properly  a  Bargain  and  Sale. 
But  here  there  is  no  such  Bargain  and  Sale,  nor  such  Recompence 
given  on  both  Sides,  and  therefore  we  have  no  Need  to  dispute  opoa 
this  Point    The  other  is  the  Covenant  or  A^eement^  and  tliD  ii 
to  be  intended  in  every  Case  upon  Consideration.     But  this  Con* 
sideration  may  arise  on  the  one  Side  only,  and  it  is  not  reauisile  to 
have  a  Consideration,  and  a  new  Act  done  by  both  Fames ;  aid 
such  Consideration  ought  to  be  sufficient.     And  therefore,  they 
said,  the  Considerations  are  to  be  weighed.     And  hereupon  the 
Apprentice  divided  the  Matter  into  two  distinct   Points.    Fin^ 
whether  the  Grant  and  Agreement  upon  these  Considerations  (ad- 
mitting it  had  been  without  Deed  or  Writing)  had   been  sufficieat 
to  raise  the  Uses  according  to  the  Agreement  or  not.     Secondh, 
admitting  the  Considerations  to  be  insufficient  if  they  had  beea 
without  Deed,  or  admitting  that  there  were  no  Considerations  at 
all,  if  nevertheless  the  Uses  shall  be  raised  here,  inasmuch  as  the 
Agreement  thereunto  is  by  Deed. 
1  Point.  And  as  to  the  first  Point,  which  contains  the  Consideratious,  be 

said  that  the  Considerations  are  in  Number  four,  and  each  of  tbem 
is  several,  and  he  made  several  Points  of  them,  and  argued  to 
J  Cjaiidgatio*.  them  severally.  The  first  is,  the  Affection  of  the  said  AndrtB 
for  t^  PraYisioD  Baynton  for  his  Heirs  Males  which  he  should  beget  on  the  Body 
of  the  Heirt  of  JFrances  Lee,  and  his  Provision  in  the  Estate  made  for  their  St» 
Mmles  which  the  curity  accordingly.  For  the  Deed  is  recited  to  contain  these 
V^lliTmfkdtni  Words,  the  same  Andrew  Baynton,  as  well  for  the  Causes  aforf 
to  raise  m  Use.  said,  as  for,  &c.  SO  that  some  of  the  Considerations  precede  the 
S.P.  «  Rol.  Abr.  ^fl^  a*e//)and  some  follow  the  {as  also),  and  the  first  of  tliem  whidi 
is^^^FinVh  js!^  precede  the  (as  well)  is  the  Consideration  for  the  Jssuea  Males  bo- 
Vinir.  Max.  rcg.  gotten  by  him  upon  Frances  Lee,  and  their  Security  made  by  tbe 
ta.  pi.  15.  Limitation  of  the  Estate  accordingly.     And  it  was  said,  this  Cause 

proceeds  from  Nature,  for  when  God  bad  first  created  Man  and 
WomaUj  and  other  living  Creatures,  he  said  to  them,  encrease  and 
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multiply  f  and  the  Way  to  encrease  and  multiply  is  by  Procreation, 
and  therefore  when  he  said  {encrease  and  multiply),  he  intended  it 
to  be  by  Procreation,  and  he  was  willing  that  it  should  be  done,  and 
for  that  Purpose  he  instilled  into  Mankind  an  Appetite  for  Pro- 
creation, which  Instinct  is  Nature  in  them,  and  the  Appetite  for 
the  «ame  is  natural ;  so  that  to  beget  is  natural,  and  the  End  of 
it  is  to  have  Issues>  and  the  having  Issue  is  the  Continuance  of  the 
People^  for  otherwise  the  World  would  be  at  an  End.  But  all 
Procreation  is  not  lawful,  **only  that  which  is  by  Marriage.  And  ^  Pott  445 (b)k 
Matrimony  is  ordained  by  God,  and  limited  to  rational  Creatures 
to  beget  and  procreate  Issues ;  so  that  Matrimony  is  the  Means  of 
Procreation,  to  which  Nature  urges  us.  And  therefore  the  Philo- 
sopher Aristotle  in  his  Book  of  Politics,  in  which  for  the  Instruc- 
tion of  the  World  he  devised  a  Public-weal  with  Laws  and  Govern- 
ments,  perceiving  that  it  would  be  in  vain  to  make  Laws  but  to  a 
People,  and  that  People  are  necessary  before  Laws,  and  that 
People  are  made  by  Procreation^  and  that  Procreation  in  urged  by 
Mature,  and  ought  to  be  in  Matrimony,  begins  at  the  Foundation, 
and  treats  first  of  Matrimony  in  his  first  Book  of  Politics^  and 
aays,  principio  necessarium  est  riiaris  etfamintz  coujugium,  quorum 
uterque  sine  alterodebilis  est,  nee  pofest  ccmsistere  procreandi  causa ; 
idque  non  animi  judicio,  sed  ut  in  cateris  animantibus  et  iis  rebus 
qua  terra  eduntur,  naturale  est  desiderium,  quale  quicque  est,  tale 
quid  alterum  relinqufindi.  So  that  he,  having  searched  deep  into  the  ' 

Laws  of  Nature,  found  that  Marriage  is  necessary  between  Man 
and  Woman  for  the  Sake  of  Procreation  of  Children,  and  that  the 
one  of  them  is  feeble  without  the  other,  neither  can  the  one  stand 
without  the  other,  and  that  there  is  a  natural  Desire  in  them,  and 
ill  all  living  Tliingsto  beget  and  leave  behind  them  in  the  World  a 
Thuig  like  themselves.  So  that  a  Bull  has  a  natural  Desire  to 
beget  a  Bull,  and  an  Ape  to  beget  an  Ape,  and  a  Man  to  beget  a 
Man,  and  that  non  anind  judicio,  that  is,  as  a  Thing  indififerent, 
which  one  may  do  or  not  do,  but  it  is  a  natural  Appetite  to  which 
Nature  urges  us.  Wherefore  to  beget  Issues  proceeds  from 
Nature. 

And  this  Point  of  Nature  has  another  Point  of  Nature  joined 

with  it,  and  that  is,  when  the  Thing  like  itself  is  begotten,  to 

nourish  it.    For  it  would  be  in  vain  to  beget  a  Thing,  and  to  suffer 

it  to  perish,  for  then  Nature  loses  its  Effect ;  and  the  Appetite  of 

Procreation  is  not  without  its  End  and  Design,  which  is,  to  bring 

to  Perfection  the  Thing  begotten,  and  to  leave  it  alive  after  him 

that  begot  it.    And  for  this  Purpose  Nature  has  instilled  in  the 

Sire  a  Love  for  the  lliing  begotten,  which  urges  him  to  take  care 

of  the  Education  and  Nature  of  it,  and  to  provide  it  with  every 

Thing  that  is  necessary,  and  to  defend  it  against  all  Dangers,  nam 

muique  naturale  est  id  quod procreavit  tueri.    And  because  Nature 

has  appointed  the  Issue  to  be  nourished,  defended,  and  supported 

by  the  Father,  Aristotle^  in  his  said  Book,  has  appropriated  him 

to  be  *  Part  of  the  Family  of  his  Father.    And  therefore  in  enu*      r  •5(^  1 

aiieraUng  the  Parts  of  a  Family,  he  says,  prima  autem  et  minima 

fandUa  partes  sunt  dominus^  servus,  w  et  uxor,  pater  et  liberi. 

^nd  afterwards,  in  reciting  the  Governments  which  the  Father  of  a 

Pamilj  bat  in  bis  Family,  he  says,  inde  dominatus^  patrium  im* 

perium. 
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Degree  is  past,  and  shall  have  nothing  of  the  Donees  for  if^ 
though  be  should  have  tlie  Rent  of  every  other  Donee,  and  the 
Reason  thereof  is,  because  it  was  given  with   his   Daughter  in 
Marriage^  by  which  it  is  presumed  that  his  Daughter  b  advanced, 
and  therefore  the  Father  shall  pay  the  Rent.     So  that  for  the  Ad- 
vancement  of  the  Daughter  the  Father  shall  be  changed  by  a  Maxim 
of  the  Common  Law,  and   the  Charge   is   translated   from  the 
Daughter  to  the  Father,  and  this  is  grounded  upon  the  Conside- 
ration of  Nature.     For  the  Land  was  given  to  the  Husband  in 
Marriage  with  his  Wife,  by  which  Acceptance  the  Husband  takes 
upon  him  to  find  the  Wife  with  every  Thing  that  is  necessary,  and 
in  Consideration  thereof  the  Father  shall  bear  the  Charge  of  the 
Rent,  because  his  Daughter  is  to  live  by  the  Land  given  with  her 
^ff  Ass.  pi.  70.      ^  Marriage.     ^  And  if  1  make  a  Contract  with  another,  that  if  he 
Per  Tkmr^'  Fits,     will  take  my  Daughter  to  Wife,  I  will  give  him  ^20,  in  this  Case 
b'^**d *h*"  *•       if  he  takes  her  to  Wife,  he  shall  have  an  Action  of  Debt  for  the 
Jorisdiction^     ^''^9  ^^  O"^  ^^  ^y  ^^  ^^'  ^^  J^^  ^  ^^^^  nothing  for  it,  and  if 
F.  N.  B.  44.  a.      it  was  not  out  of  Regard  to  Nature,  this  should  be  called  a  nude 
J*^' k*    !>'•  &     Contract,  et  ex  nudo  pacta  non  oritur  actio.    But,  Sir,  my  Daugh- 
«4?fo.  mf*  ^***'  ter  is  advanced  by  the  Marriage,  which  is  a  sufficient  Considera- 
Hardr.  72.    1      tion  to  me  for  the  «£20.    So  that  a  Consideration  proceeding  from 
Fretm.  9r.  1  Rol.  Nature  is  a  sufficient  Consideration  in  our  Law.    And  from  these 
1  Rol.  r!  433!'     Reasons  and  Cases  it  is  manifest  that  Things  proceeding  fit)m  Na* 
Cro.  c.  194.         ture  are  respected  not  only  in  Philosophy,  but  also  in  our  Law, 
Cart.  S34.  and  are  of  great  Force  and  Operation  in  our  Law,  and  therefore 

are  esteemed  to  be  good  and  sufficient  Considerations.      From 
whence  it  follows  that  the  Consideration  o^  Andrew  BayrUon,  here 
«f  Rol.  Abr.  785.  expressed  for  the  Provision  ^  of  his  Heirs  Males  is  a  sufficient  Con- 
pi.  6.  1  Finch  18.  sideration  to  raise  a  Use  in  the  Land. 

t  CoMidmtion  ^^  second  Consideration  is  the  Continuance  of  the  Land  in  the 
Ifth  Co  f*  '  Name  oi  Bayntouy  and  this  seems  to  be  a  good  Consideratiofl 
ancc  of  the'jL4iDd  ^°  ™'*^  ^  M^e.  For  .by  the  Continuance  of  it  in  the  Name  of 
in  the  Name  mnd  Baynton,  he  intended  to  exclude  all  Fanales  from  inheriting  the 
venan t^r  i***  ^^  Land,  and  to  place  it  in  the  Heirs  Males.  **For  a  Female  by 
sufficient  Conffi-  Marriage  changes  her  Surname  for  the  Surname  of  her  Husband, 
deration  to  rai»e  and  loses  that  of  her  Fatlier,  but  the  Male  continues  his  first 
•  iJ'^*  ^V**'  .  Name.  And  divers  good  Reasons  might  move  bim  so  to  do. 
pi.  s^bavisso.  a.  ^^^  ^^  ^^  divided  rational  Creatures  into  two  Sexes,  Male  and 
Cart.  141.  s  And.  Female,  ^the  Male  is  the  Superior,  the  Female  the  Inferior  and 
<M  40Ed  ^  as -rfn^fo^/e  in  his  said  Book  of  Po//Vic5  says,  Mas  est  pr<ettantior^ 
pi.  9.  Per  iTtckifii-  deteriorjkmina.  Also  Men  are  for  the  greatest  Part  more  res- 
Bro.  Pleading  16.  sonable  tlian  Women,  and  have  more  Discretion  to  guide  and 
Vir^'^'M'  ^''  manage  Things  than  Women  have,  for  to  govern  and  direct  is 
3ro*98.  Noame '  more  suitable  to  the  Capacity  of  the  Male  than  of  the  Female. 
7.  H.  27  H.  6. 8.  -And  therefore  ^nsfo//e  says,  Mas  ad  Principatum  aptior  est  naturd 
£'•  ^^PfrPriaot.  quam  famina.  And  as  a  Woman  is  not  as  fit  to  govern  in  Things 
pregnanfV.'perk.  ^^*  higher  Nature  as  a  Man  is,  so  is  she  not  as  fit  to  govern  in 
£41.  Andrcuv's  *  lliings  of  a  lower  Nature,  which  perh^ips  Andrew  Baynton,  con* 
l^p.  134.  sidering  apprehended  that  the  Profits  of  his  Inheritance  would  not 

^  be  so  well  expended  and  employed  by  Females  as  by  Males,  nor 

the  Lands  so  well  ordered,  nor  Hospitality  so  well  kept  up  by  the 
one  as  by  the  other,  and  that  there  would  not  be  so  great  Comfort 
and  Support  to  his  Bace^  or  Kindred,  or  Allies,  or  Friends,  and 

Acquaintance, 
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Acquaintance,  as  well  as  to  the  Country  in  general  where  he  and 

is  Parents  dwelt,  if  his  Inheritance  should   come  to  Females, 

^hich  are  Tilings  a  Man  cannot  think  of  without  Uneasiness  and 

)iacontent.     Also  if  his  Inheritance  should  come  to  a  Female,  in 

11  Probability  she  would  take  a  Husband,  to  whom  by  hen  Mar- 

iage  she  submits  herself  and  all  that  she  has,  and  consequently 

lie  and  the  whole  Inheritance  would  be  subject  to  the  Will   of  a 

itrunger,  and  be  governed  by  him.     And  every  Man  has  a  natural 

!)esire  to  leave  the   inheritance  which  he  has  gotten  by  Toil  and 

-•abour   to   one  of  his  own  Blood,  who  may  use   and  enjoy   it   • 

ccording  to   his  own  Will,  and  no  Man  would  willingly  suffer  a 

JtranjTcr  to  reap  the  Fruits  of  his  Labour ;  and  therefore  such  of 

lis  Btood  to  whom  he  desires  to  leave  his  Substance  is  an  Heir 

i^Iale,  and  the  Want  of  an   Heir   Male  is  a  great  Grief.     ^  For  f  r>  Book  of  Rings 

phich  Reason  in  the    Old   Testament  God  says  by  his    Prophet  ^*P' *^' ^' 2^* 

^^lias  to  King  Achab,  whom    he  intends  to  plague,  I^will  kill  of 

Icliab,  him  that  pisseth  against  the  Wallf  which  is  but  a  Circum- 

oculion  of  Males  only,  and  not  of  Females,  for  Males  emit   their 

Jrine  standing,  but  Females  don't,  and  it  is  as  much  as  if  he  had 

aid,  I  will  kill  all  the  Males  coming  irom  Ac hab.     So  that  in  the 

Judgment  of  God  it  is  a  greater  Plague  to  want  Males  than  Fe- 

nales,  and  it  is  a  great  Blessing  of  God  to  have  Issue  Male,  to 

i^hom  it  is  a  Comfort  of  Man  to  leave  the  Fruits  of  his  Labour. 

ilso  by  establishing  the  Inheritance  in  the  Heirs  Males  having  the 

^ame  of  Baj/aton,  Andrew  villi  thereby  obtain  Fame,  and  be  re- 

lembered  by  his  Posterity,  which  is  what  every  Man  desires  to  ob- 

aiii,    and    this  Passion  urges  many  to  do  noble  Actions  in  their 

Jfe-time,    which  may  remain  as  Monuments  of  them   for  Ages 

fter  Death,  and  it  is  a  laudable   Passion.     And  to  establish  a 

rcat  Inheritance,  as  this  is,  in  one  Name,  is  an  Action  for  which 

e   deserves  to  be  greatly  celebrated  and  commended  by  his  Pos- 

>rity,  and  to  be  called  the  Founder  of  the  Family,  and  it  shall  be 

eld  in  as  great  Memory  by  all  who  shall  be  relieved  by  it,  as  the 

'oundation  of  a  College,  or  School,  or  the  like.    And  those  espe- 

ially  who  shall  inherit  the  Lands,  and  reap  the  Benefit   of  them, 

ught  to  give  him  greater  Praises,  and  (if  they  are  not  ungrateful) 

ray  to  God  for  him.     *  As  if  a  Man  gives  Land  in  Frankalmoign,  r Litt.  J 135, ut. 

hey  are  bound  to  make  Orisons  to  God  for  him,  and  in  Conside- 

itioii  of  such  Orisons  he  is  bound  to  pay  to  the  chief  Lord  all 

(ents  and  Services  issuing  out  of  the  Land.     ^  And  in  17  Ed,  4.  ^T.  17  Ed.  4.  5. 

is   taken  by  many,  that   if  I  promise  a  Surgeou  a  certain  Sum  *•  '^^  R*ffr$  et 
e  '       "^      I  Tit       *^a         'c   t  '  11  SulUrd.   Bro. 

for  curmg  such  a  poor  Man,  *or  if  1   promise  a  Labourer  so  r#Q()«"|Dpbt 

luch  Money  for  repairing  such  a  Way,  which  is  a  Highway,  he  ^  ■■  i6i.  M. 

hall  have  an  Action  of  Debt  for  it,  because  it  is  a  Work  of  Cha-  ^!l  ^'  ^•^*  \J^^ 
ity,  and   I  deserve  Commendation  for  it,    and  therefore  it  shall  stud.  lib.  2.  can. 
ot  be  called   nudum  pactum.     So  here  Andrew  Bai/nton  deserves  24.  fo.  194. 1  Rol. 
o  be  praised  and  commended  for  his  Gratuity  by  all  those  of  the  Abr.59.>.  pi.  3, 4« 
Same  of  liaynton,  who  shall-  inherit  these  Lands,  or  shall  be   re-  Owcn94.  5 Mod. 
ieved  by  their  l>eing  established  in  the  Name  oi  Baynton.     And  i3.   1  Finch  50. 
berefore  for  these  Ueasons  there  is  a  sufficient  Consideration  iu  ^*"!  ^^^  **^" 
he  Limitation  of  the  Name  to  raise  a  Use.  x.  pi.  6. 

*  T.  17  Ed.  4. 5. 
u   PerRogiri  et  SuUard.  Bro.  Debt  161.     1  RoL  Abr.  595.  pU  5*     Dr.  Sc  Stud.  lib.  t.  cmp.  S4. 
o.  194. 
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3  Consideration.  The  third  Conuderatioii  here  is,  the  brotherly  Love,  and  Coo- 
If  broUierly  Lote  tiiiuaiice  of  the  Land  in  such  of  the  Blood  of  the  said  Andrei:  m 
•ideration  to  raise  *re  mentioned  in  the  Indenture,  wr.  his  Brothers,  for  this  is  bvt 
a  Use.  S.  P.  one  Consideration,  that  is,  his  Blood,  and  the  firoiher  is  one  of 

«  Rol.  Abr.785.  the  next  Degrees  of  the  Blood,  after  bis  Parents  and  Issues.  Antf 
f  Find  25.  Moor  ^  ^^  ^^^  Consideration,  m.  the  Continuance  of  the  Land  in  hii 
506.  Rep.iAiip.  Brothers  and  others  of  his  Blood,  it  is  also  founded  upon  Nature. 
Hardwicke,  i08.    por  those  who  descend  from  one  same  Parentage,  and  arc  joined 

nearest  in  Blood,  are  by  Nature  Joined  in  Love.     And  the  Food- 
ders  of  our  Law  knowing  this  have  pursued  the  same,  and  ii 
^8  Co.  101.  b.       respect  thereof  have  established  divers  Maxims  and  Laws.    ^  K^ 
H^^ii^^pl^    therefore  if  the  Father  dies  seized  of  Land,  and  the  youngest  Soi 
p'vri,     *  '  enters,  the  eldest  Son  shall  not  have  an  Assize  of  AlortdaMcestVy 

cfRol.  Abr.785.  nor  a  Writ  of  R^t,  nor  any  other  Action  against  him,  'fortbe 
^^'  ^  Law  presiunes  that  he  who  is  so  near  to  him  in  Blood,  is  aba  ts 

near  to  him  in  Love,  and  therefore  it  cannot  be  supposed  tliat  be 

entered  as  an  Enemy,  but  as  a  Friend  to  preser\'e   the  Inheritaon 

in  his  Absence.    So  that  the  Common  Law,  pursuing  the  Di^ 

*  Litt.  §  396.  P.   tates  of  Nature,  has  not  given  any  Action  against  him.     *  Aad  fior 

^  ^'  ^'p**  ^'*     ^^  Reason  also  the  Descent  of  the  younger  Brother,  or  of  loi 

con^ic  14^"^     ^f  ^^  Issues,  shall  not  take  away  the  Entry  of  the  eldest,  or  of  kii 

Bro.  6.  Issues ;  for  the  Common  I^aw  will  not  believe  that  any  of  tlica 

'    claimed  any  Freehold  or  Inheritance,  but  held  it  rather  as  Bdif 

or  Friend  of  the  eldest,  and  therefore  the  Descent  shall  not  tib 

•Litt.  $709.  Co.  away  his  Entry.     ^  And  upon  this  Presumption  of  Law  it  is,  tbt 

Win'  fmll         •  collateral  Warranty  made  by  the  Brother,  or  other  of  the  Blood 

t9.  pi.  1.  more  distant,   is  a  Bar  to  him  upon  whom  it  descends  witiMil 

Assets ;  for  the  Law  does  not  presume  that  he  would  fault  hit 
Heir  who  is  tlie  next  of  his  Blood,  without  otherwise  advmdBi 
him  as  much  as  he  has  hurt  him  by  the  Warranty.  And  herein  Ae 
Law  is  founded  upon  great  Reason  and  Consideration,  for  tk 
Founders  of  our  Law  did  not  make  Laws  to  countenance  TtiKp 
against  Nature,  which  are  monstrous  and  seldom  happen,  bat  to 
license  Things  which  are  consistent  with  Nature  and  often  happes^ 
and  tlierefore  the  Common  Law  presumes  that  he  is  advanced  is 


r  Repst  226.  b.  with  Liberty  of  Battle.  <  But  if  they  are  Sisters,  or  Brothers  ii 
I'ph^i^i^^^*  ■•  Gavelkind,  the  Nuper  obiit  lies  between  them  where  the Aoccftor 
Booth  119.  '  ^'ccl  seized,  and  tliis  is  only  for  the  Trial  of  the  Blood,  for  th« 
»  Booth  119,  120.  shall  not  wage  Battle  in  it.      ^  And  if  the  Ancestor  did  not  & 

seized  of  the  Freehold,  and  the  one  enters  into  the  whole  Lisii 

to  wiiich  she  and  the  others  have  Riglit,  the  others  shall  have  i 

Writ  of  Right  de  rationabili  parte^  in  which  no  Battle  lies,  but  it 

is  a  Writ,  for  t]»e  Trial  of  the  Blood.     And  if  the  Blood  is  trie^ 

'  ill  these  Writs,  then  the  Demandant  shall  have  Judgment  of  to 

'P.  21  Ed.  4.  S3.  Part,  as  a  Thing  pursuant,  and  not  as  the  principal  Point    'Aod 

a.  Bro^  Challenge  it  is  a  good   principal  Challenge  ui  every  Action  to  say  that  tbe 

157."  a.  ^*  Juror  is  Brother  or  Cousin  to  one  of  the  Parties,  in  respect  of  the 

Affection  and  Love  which  the  Law  presumes  to  be  between  then. 

L^^^T'  ^'  ^^'  ^  ^"^  *"  ^^  '^*  '•  *'  ^PP^^""*  ^^^^  ^^  T>n\ie  of  Buckingham,  b^ 
"*        •        cause  of  a  Marriage  intended  between  the  Lord  Henry  his  Bfo- 

tbff 
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aild  the  Lady  of  Wiltshiref  covenanted  with  Reinold  Bray, 
>thers,  that  certain  Manors  should  be  to  the  said  Lady>  and  to 
leirs  Males  which  the  Lord  Henry  should  beget  of  her  Body, 
ifterwardij  they  intermarried^  and  then  the  Duke  granted  to  the 
Lord  Henry  and  Lady  the  said  Manors  for  their  Lives,  and 
s  there  debated  whether  the  Use  should  pass  in  Reversion  to 
aid  Lord  Henry  for  his  Life,  so  as  that  be  should  have  it  for 
jfe  after  the  Lady  was  dead  without  l3sue,  and  there  it  was 
Jiat  tlie  Use  should  be  to  the  Lord  Henry  in  Reversion  for 
<ife,  for  the  Grant  was  upon  good  Consideration,  for  the  elder 
her  is  bound  by  the  Law  of  Nature  to  aid  and  comfort  liia 
ger  Brotlier,  as  the  Father  is  the  Son,  in  which  Case  the 
was  executed ;  but  indeed  the  Book  is  not  adjudged,  though 
leenis  to  be  the  better  Opinion.  And  so  shall  the  Considera- 
in  our  Case  be  sufficient.  And  in  the  Old  Testament  God 
ibits  Marriage  within  the  Levitical  Degrees,  which  was  upon 
her  Consideration  than  to  increase  Love ;  for  Qod,  who  knows 
Mature  and  Affections  of  Men  better  than  Man  himself,  saw 
Love  grew  by  Nature  between  Cousins  and  those  who  are 
in  Blood,  and  being  desirous  to  enlarge  that  Ix>ve  further, 
rohibited  certain  Degrees,  within  which  it  was  not  lawful 
iiy  to  marry,  to  the  Intent  that  they  should  marry  into  other 
tiies,  and  thereby  bind  their  Lineages  together  in  Ix)ve,  so  that 
\  might  be  increased,  which  God  desires  above  all  other  Things. 

this  Prohibition  he  made  upon  divine  Policy,  for  Love  was 
iently  implanted  by  Nature  in  those  who  are  near  to  each 
'  in  Blood,  and  there  was  no  Need  to  make  it  greater  than 
re  had  made,  but  to  marry  elsewhere  begets  other  Love  in 

Families,  whereby  Love  is  propagated  and  encreased.  So 
the  Degrees  were  prohibited  upon  divine  Policy,  and  by  the 
I  of  Holy  Church  the  Degrees  of  Marriage  are  furtl^er  pro- 
;d  upon  the  Reason  aforesaid.  From  whence  we  see  that  by 
Law  of  Nature,  and  by  the  Law  of  the  Realm,  and  by  the 
of  God  (which  in  Intent  approves  them  botli)  brotherly  Ix>ve 
\dvancement  of  one's  Blood  is  taken  to  be  of  great  Effect,  and 
9  to  be  a  suiHcient  Consideration  to  raise  a  Use  in  Land. 
\  Bromley  said,  that  when  a  Felon  was  found  guilty  in  an  »M.  iiH.  4, 15. 
;al  of  Murder,  the  ancient  Usage  was,  that  all  those  of  the  a.  PerTirw,et 
d  of  him  who  was  murdered  should  draw  the  Felon  by  a  long  ^.^!^^*^  ^i^' 

to  the  Place  of  Execution,  which  *  Custom  was  founded  c.  70.      ^  *    * 

the  Loss  which  the  whole  Blood  sustained  by  the  Murder  of      [  *307']     ^ 
f  them,  as  well  as  to  shew  their  Revenge  against  the  Offender, 
he  Love  they  bore  to  the  Person  killed. 

le  fourth  Consideration  is  the  Marriage  had  between  Edward  4  Considerfttion. 
Uon  and  Jgnes  his  Wife ;    for  the  Use  is  limited  after  the  ^  the  Mama^ 
h  Qf  Andrew  to  Edward  Baynton  and  Agnes  his  Wife,  for  til^Z^l^nL 
1  of  their  Lives.    In  which  Words  (his  Wife)  it  is  implied  that  isaCou.Mderation 
iage  was  before  had  between  Edward  Baynton  and  the  same  to  raise  a  Use  to 
rs,  for  without  Marriage  she  could  not  be  his  Wife.   And  then  w*ifl^  s^.  p!?Rol. 
of  the  Considerations  specified  before  the  Estate  limited  serve  Abr.783, 784.  pi. 
1  Inducement  to  the  Estate  of  Jsnes  but  one,  and  one  does,  i.785.pl.«.  Moof 
I  is,  the  Good-will  and  brotherly  Liove  which  Andrew  bore  to  ^^' 
lid  Edward  Baynton.    So  that  the  whole  being  ptit  together, 
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the  Sense  isy  that  Andrew  BayntoUy  in  Considertition  of  the  Good-- 

will  and  brotherly  Love  which  he  bore  to  Edvcard  Baynton  hb 

Brother,  covenanted  to  stand  seized  to  the  Use  of  himself  for  his 

Life,  and  afterwards  to  the  Use  of  the  said  Edzcard  and  A^na  k» 

Wife,  fi-hom  he  had  before  married ;  which  cannot  be  otherwise 

» ViB.  Abr.  tit.  '  taken  than  for  the  •Jointure  of  Agnes,  and  it  is  within  the  Words 
JomtareJ.pL  11.  ^f  ^j^^  ^^^  ^^  j  ,  ^  ^   ^^p  ^  j„  ^^^  j^  j^  ^^^  ^^  ^  Ancestor 

of  the  Husband,  and  it  is  within  the  Words  of  the  Act  of  27  //.  8. 
cap.  10.  which  excludes  Dower,  and  every  Jointure  is  in  Consi- 
deration of  Marria^.  So  that  it  is  proved  by  the  Matter,  thit 
the  Marriage  between  £cf2rar(i  and  ^gi?f 5  is  the  Consideration  (tf 
the  Limitation  of  the  Estate  to  them,  although  it  b  not  plainly  so 
expressed.  And  therefore  Agnes  shall  have  an  Estate  therein,  tad 
consequently  the  Defendants,  as  Servants  as  well  to  her  as  to  Ed- 
trardy  may  justify  the  Trespass.  And  thus  the  four  Consideration 
and  the  Efhcacy  of  them  are  disclosed,  which  are  greater  than  any 
Money  or  Matter  of  Recom pence,  and  the  more  so,  in  that  some 
of  them  are  founded  merely  upon  Nature,  et  natunt  vis  maxima, 
and  some  of  them  are  founded  upon  other  Causes  of  great  Iid- 

e>rtance,  and  each  of  them  alone  by  itself  is  sufficient  to  raise  the 
ses,  and  when  they  are  all  put  together,  they  are  of  greater  Force. 
nam  omnis  vis  umtafortior  est.    So  that  the  Uses  are  here  raised 
by  these  Considerations,  and  then  the  Statute  of  Uses  executes  tbe 
Possession  accordingly,  without  Inrolment  of  tne  Deed,  withia  sii 
Months.     For  the  Act  of  Inrolments  extends  only  to  Bargains  and 
Sales^  whereas  this  is  no  Bargain  and  Sale,  as  it  is  before  granted, 
but  a  Covenant  and  Grant  upon  Consideration,  which  is  out  d 
the  Statute  of  Inrolments,  for  which  Reason  the  Possession  is  ex- 
ecuted according  to  the  Limitation  of  the  Uses.     And  dierefoie 
Agnes  shall  have  a  joint  Estate  with  Edzcard,  and  the  Defendints 
as  Servants  to  them  both,  and  by  their  Command,  have  w*eU  justi- 
fied the  Trespass.     But  if  it  should  be  taken  that  the  Estate  here  is 
not  limited  to  Agnes  in  Consideration  of  the  Marriage,  and  that 
this  Cause  would  be  insufficient  to  convey  the  Use  to  her,  yet,  tbe 
Apprentice  said,  if  any  of  the  other  Considerations,  either  for  tke 
Advancement  of  the  Issue  of  the  said  Andreic,  or  of  his  Blood,  or 
any  of  the  other  Considerations  are  sufficient  to  raise  a  Use  in  Tiil 
to  Andrew,  or  to  any  of  his  Brothers,  this  shall  be  sufficient  to 
^S.  p.  Crompt.      convey  an  Estate  to  Agnes  also.     ^  For,  he  said,  if  A.  is  seized  of 
f  *i^*  ^'  %  ^"*  Land  in  Fee,  and  covenants  with  B.  that  in  Consideration  that  B. 
said  by  Moor,  or-  w*"  marry  his  Daughter,  he  will  from  the  Time  of  the  Marriage 
guemU,  that  this    stand  seized  of  his  Land  to  the  Use  of  himself  for  his  Life,  and 
^th^lTp"*'^^  afterwards  to  the  Use  of  one  C.  and  to  the  Heirs  of  his  Body  be- 
(Si»e  not  to  be    *  gotten,  and  afterwards  to  the  Use  of  one  D.  and  to  the  Heirs  of 
l^w.  his  Body  begotten,  and  afterwards  to  the  Use  of  the  said  B.  and  of 

the  said  Daugliter  of  the  said  A.  and  to  ths  Heirs  of  their  Bodies 
begotten ;  there  after  the  Marriage  had,  the  said  A.  shall  be  seized 
by  the  common  Law  to  the  Use  of  himself  for  Life,  and  aftennards 
to  the  Use  of  C.  in  Tail,  und  afterwards  to  the  Use  of  D.  in  Tail, 
and  aftei^ wards  to  the  Use  of  the  said  B.  and  his  Wife,  Daughter 
of  the  said  A.  in  Tail,  according  to  the  Limitation,  and  yet  there 
is  no  Consideration  for  which  the  said  C.  and  D.  should  have  tbe 
Use  in  Tail^  for  tbe  Marriage  of  B.  is  a  private  and  several  Cou* 
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flideration  for  himself  to  have  the  Estate  tail,  but  it  is  no  Consi-: 
deration  for  C.  and  D.  who  are  Strangers ;  and  although  it  be  not, 
yet  inasmuch  as  the  Estate  to  B.  and  to  his  Wife  is  limited  after  the 
Death  of  A.  and  after  tlie  Death  of  C.  and  D.  without  Issue^  and 
not  before,  it  follows  that  B.  and  his  Wife  ought  to  have  it  in  such 
Form,  and  not  olhei  wise,  and  that  is  in  llemainder.     And  this 
Remainder  ought  to  be  in  him  immediately  after  the  Marriage,  for 
the  Covenant  is,  that  from  the  Time  of  the  Marriage  he  will  stand 
seized  to  the  Uses,  ijc.  and  this  by  Necessity  of  Reason  makes  the 
Uses  to  vest  '\fi  C.  and  D.  for  the  Sake  of  the  Kemainder  of  B.  and 
his  Wife,  because  they  shall  precede  the  Estate  of  B.  and  his  Wife. 
^  But  if  the  Limitation  to  C.  and  D.  had  been  after  the  Estate  of  « 2  Rot  Abr.  784. 
£.  and  his  Wife,  as  if  the  Covenant  had  been  that  A.  should  stand  pl-  S» 
seized  to  the  Use  of  himself  for  Life,  and  afterwards  to  the  Use  of 
13.  and  his  Wife  in  Tail,  and  afterwards  to  the  Use  of  C.  in  Tail, 
and  afterwards  to  the  Use  of  D.  in  Tail,  there  the  Remainders  to 
C  and  D.  should  be  void,  because  there  is  do  Consideration  to 
make  them  good ;  for  the  Marriage  between  B.  and  his  Wife  is 
only  a  Consideration  for  the  Estate  of  B.  and  his  Wife,  and  the 
Alarriage  touches  their  particular  Persons,  which  is  no  Considera- 
tion to  a  Stranger.     ^  Yet  Money  might  be  given  by  one  in  Consi-  <»  2  RoL  Abr.784. 
deration  of  all  the  Estates,  but  this  Consideration  of  Marriage  is  P'«  7* 
Jimited  to  the  Persons  married,  and  to  the  Father  whose  Daughter 
is  married,  and  is  no  Consideration  for  a  Stranger,  as  it  seems. 
£ut  forasmuch  as  the  Estate  of  the  Wife  of  Edward  Baynton  is 
precedent  to  tlie  Estates- tail  limited  to  Andrew  and  his  Brothers, 
and  not  subsequent  to  them,  this  is  a  sufiicient  Reason  to  make  her 
Estate  good.     And  consequently  the  Justification  in  the  Name  of 
her  and  of  her  Husband  is  good.     And  ^s  to  the  Opinions  of  the 
Judges  in  '21  H,  7.  Bromlet/  admitted  tlie  Law  to  be,  that  'no  «  Ante so« (r). 
Use  could  be  there  raised  as  the  Case  was,  for  there  the  Covenant  '^-  P*  Winch  S6. 
was  in  tlie  future  Tense,  viz.  tliat  the  Land  shall  revert,  remain,  or  ^?'f  ^-  ^'  *^.'  ** 
descend,  which  is  in  the  Disjunctive  and   incertain,  and  at  the  Croinpt.  J  *2*°^ 
Election  of  the  Covenantor  to  make  the  Land  come  to  him  by  the  ^2*  b. 
one  Way  or  the  otlier ;  and  it  is  in  Fee-simple,  or  Fee-tail,  which 
is  also  incertain,  fur  which  Reasons  the  Use  could  not  be  had  there, 
but  the  Part)'  should  be  driven  to  a  Writ  of  Covenant.     And  in  tiie 
Case  there  put  of  Mordant f  that  was  in  the  future  Tense  also,  and 
no  *  Consideration  is  there  put.     But  there  is  no  such  Matter  here       [  *308  1 
in  our  Case.     And  therefore  for  the  Considerations  here,  and  the 
Causes  before  alledged,  the  Uses^should  have  been  raised  if  there 
had  been  no  Deed  in  the  Case,  and  coiisequeptly  the  Bar  shall  be 
good. 

Then  as  to  the  second  Point,  admitting  the  Considerations  to  f  Point, 
be  insufHcient,  or  admitting  that  no  Considerations  had  been  ex- 
pieij^ed,  }et  the  Covenant  of  itself,  without  Consideration,  is  suffi- 
cient to  rai&e  the  Uses.  And  in  order  to  understand  this  tlie  bet« 
ttfr,  let  us  see  what  Advantage  the  Party  here  shall  have  by  the 
Deed,  if  the  Deed  be  not  sufficient  to  raise  the  Uses.  And  it 
seems  clearly  that  he  shall  have  none.  For  he  cannot  have  an  Ac- 
tion of  Covenant  upon  the  Deed,  because  there  is  nothing  execu- 
tor)' here ;  for  Andrew  has  covenanted  with  Edward  that  he  and  all 
Persons  seized  of  the  Laud  shall  from  thenceforth  stand  and  be 

seized' 
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Mized  to  the  Uses  liauted.  And  if  tbey  did  not  stand  seized,  there 
is  no  Defaidt  in  Andrew,  but  in  the  Law,  for  be  granted  that  (rom 
thenceforth,  viz.  immediately,  he  would  be  seized,  and  no  Default 
can  be  charged  in  him  if  be  did  not  stand  seized.  Nor  can  Edmari 
•  1  Finch  158.       have  an  Action  of  Covenant  against  him,  *  for  an  Action  of  Co?e- 

nant  shall  never  be  brought,  but  where  it  is  covenanted  that  a  'fhiog 
shall  be  done  in  Time  to  come,  or  that  it  was  done  in  Time  put 
As  in  the  Case  put  in  2lf/.  7*  where  the  Covenant  was  that  dte 
liand  shall  revert,  remain,  or  descend :  Or  if  a  Man  covenants  to 
build  a  House,  or  to  give  a  Horse,  or  to  make  such  yi  Assuraooe, 
or  the  like,  which  may  be  executed  and  performed  afterwards ;  or 
where  I  have  done  such  a  Thing.  But  there  is  no  such  Matter  here, 
for  he  covenanted  and  granted  presently  to  stand  seized  to  Ux, 
'upon  which  no  Action  of  Covenant  lies.     For  if  I  covenant  nd 

Emt  with  you,  that  my  white  Horse  shall  from  henceforth  be  jour 
orse,  you  shaU  not  have  an  Action  of  Covenant  against  me,  at 
thougli  1  detahi  the  Horse,  for  I  have  not  covenanted  to  do  anj 
Thing  in  Tune  to  come,  nor  that  any  Thing  was  done  in  Tune 
passed ;  but  the  Phrase  of  Speech  amounts  to  the  Effect  to  vesta 
present  Property   in  ^ou.     So  here,  when  he  covenanted  fram 
thenceforth  to  be  seized  to  the  Uses  limited,  die  Phrase  contains  in 
Effect  a  present  actual  Seizin  to  Use,  and  if  the  Law  be  that  the 
Uses  shall  be  presendy  made  by  it,  dien  is  he  seized  to  the  Vxi^ 
and  if  the  Law  be  not  so,  and  will  not  su^er  it,  then  he  is  not  seized 
to  the  Uses,  and  there  is  no  Default  in  him  ;  and  firom  tfaeace  it 
follows,  that  the  Covenant  and  Grant  and  the  Deed  diall  be  void 
and  of  no  Effect.    But  here  Andrew  made  the  Deed,  and  seiM 
and  delivered  it,  and  it  was  accordiiM;  to  the  Intent  of  both  tbe 
Parties,  and  Andrew  could  never  pleaa  non  est  factum  ;  and  tbci 
if  it  be  his  Deed>  to  make  it  of  no  Value  woul^  be  a  bard  Expo- 
sition, and  inconsistent  with  the  Existence  of  the  Deed.     lor  i 
Deed  is  not  a  Deed  but  to  some  End  and  Effect,  and  to  say  diat  it 
is  a  Deed  and  of  no  Eflfect,  is  a  Contrariety.  And  if  the  Uses  shoold 
not  be  raised,  no  other  Advantage,  Benefit,  or  Effect,  could  be 
made  of  it  here.     So  that  we  see  no  Action  of  Covenant  shall  be 
maintenable  upon  the  Deed,  nor  any  other  Advantage  made  of  it, 
if  it  does  not  raise  the  Uses.     I1ien  let  us  hear  and  weigh  the  Ob- 
jection made  against  the  raising  of  the  Uses.     And  the  Objection 
is,  that  the  Uses  shall  not  be  raised  because  there  is  no  Considera- 
tion.    And  as  to  this,  when  God  had  first  created  Heaven  and 
Earth,  and  all  living  Things  upon  the  Earth,  he  made  Man  Sove- 
reign over  all,  and  gave  to  Man  the  Dominion  of  all,  andtohio 
he  gave  the  whole  Earth,  as  the  Scripture  says,  the  Karih  he  gett 
to  the  Sons  of  Men.     So  that  Men  are  by  the  Endowment  of  God 
made  Lords  of  the  Earth,  and  Possessors  of  all  Uliings  in  it.  Bat 
how  much  of  the  Earth  and  of  the  Things  therein  one  Man  sbill 
have,  and  how  much  another,  God  has  left  to  be  ascertained  and 
settled  by  Mankind,  by  Laws  to  be  made  by  them  for  'that  Purpose, 
and  by  such  Laws  Provision  is  made  accordingly  in  every  Reshn 
and  Country.     Then  when  Andrew  Bai/nton,  by  the  Laws  of  thii 
Land,  had  the  Manor  of  Brenibie  in  I'ee-simple,  by  our  Law  and 
by  the  Law  of  God  also  he  had  the  Dominion  thereof,  and  the 
Manor  was  subject  to  him ;  and  if  he  had  the  Dominion  over  tbe 
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Landy  aDd  the  Land  was  Jubject  to  him,  then  was  it  subject  to  his 
Will,  for  his  Will  proceeds  ^rom  his  Mind,  which  is  the  principal 
Part  of  him,  and  which  directs  his  Body  and  all  that  he  has ;  and  if 
his  Land  be  subject  to  his  Will,  then  is  his  Will  a  sufficient  Con- 
sideration for  which  the  Land  shall  go  as  his  Will  is.     Then  when 
jindrexo  Bai/nlon  had  the  Land  to  his  o\ni  Use,  and  made  an 
Indenture  between  him  znd  Edward  Bayntort,  that  from  thence-    . 
forth  he  should  be  seized  of  it  to  other  Uses,  here  is  a  sufficient 
Consideration  why  the  same  should  be  done,  viz.  the  Will  of  him 
that  has  the  Thinj*,  and  greater  than  this  there  is  no  Consideration. 
And,  Sir,  by.  llie  Law  of  this  Land  there  are  two  Ways  of  making 
Contracts  or  Agreements  for  Lands  or  Chatties.     The  one  is,  by 
AVords,  which  is  the  inferior  Method ;  the  other  iSy  by  Writing, 
which  is  the  superior.    ^  And  because  Words  are  oftentimes  spoken  >>  Ld.  Raym.  64^. 
by  Men  unadvisedly  and  without  Deliberation,  the  Law  has  pro-  «?^?^"'*'»y.  ^ 
vided  that  a  Contract  by  Words  shall  not  bind  without  Considera-  a^.  titf  Nndam 
tion.    ^  As  if  I  promise  to  give  you  £0.0  to  make  your  Sale  de  novo,  Pactmn  A.  pi.  «. 
hero  you  shall  not  have  an  Action  against  me  for  the  £20,  as  it  is  * '^'  ^^  l^'v*  ** 
affirmed  in  the  said  Case  in  17  Ed.  4.  for  it  is  a'nude  Pact,  ei  ex  ^"^  Per  Town* 
nudo  pacto  non  oritur  actio.    And  the  Reason  is,  because  it  is  by 
Words  which  pass  from  Men  lightly  and  inconsiderately,  but  where 
the  Agreement  is  by  Deed,  there  is  more  Time  for  Deliberation. 
'  For  wlien  a  Man  passes  a  Thing  by  Deed,  first  there  is  the  De-  d  i  Finch  159. 
termination  of  the  Mind  to  do  it,  and  upon  that  he  causes  it  to  be 
written,  whic^  is  one  Part  of  Deliberation,  and  afterwards  he  puts 
his  Seal  to  it,  which  is  another  Part  of  Deliberation,  and  lastly  he 
delivers  the  Writing  as  liis  Deed,  which  is  tlie  Consummation  of  his 
Resolution ;  and  by  the  Delivery  of  the  Deed  from  him  that  makes 
it  to  him  to  whom  it  is  made,  he  gives  his  Assent  to  part  with  the 
Thing  contained  in  the  Deed  to  him  to  whom  he  delivers  the 
Deed,  and  this  Delivery  is  as   a  Ceremony  in  Law,  signifying 
fully  his  Good-will  that  the  Thing  in  the  Deed  should  pass  from 
him  to  the  other.     So  that  there  is  great  Deliberation  used  in 
the  making  of  Deeds,  for  which  Reason  they  are  received  as  a 
iien  final  to  the  Party,  and  are  adjudged  to  bind  the  Party  *  with*  «  Cowel's  Inst, 
out  examining  upon   what  Cause  or  Consideration   they    were  i78.CromptJ.C. 
made.     And  therefore  in  the  Case  put  in  17  Ed.  4.  put  it  *thus,  ^^  p  #300  i 
that  1  by  Deed  promise  to  give  you  £90  to  make  your  Sale  de       ^     ^^  ^ 
novo,  here  you  bhall  have  an  Action  of  Debt  upon  this  Deed, 
and  the  Consideration  is  not  examinable,  for  in  the  Deed  there  is 
a  sufficient  Consideration,  viz,  the  Will  of  the  Party  that  made 
the  Deed.     *  And  so  where  a  Carpenter,  by  Parol  without  Writing,  «  m.  11  H.4. 33. 
inidertook  to  build  a  new  House,  and  for   the  not  doing  of  if  *.  Bro.  Action 
the  Party  in  l\H.  4.  brought  an  Action  of  Covenant  against  the  h!^3h.*6!s?!  a. 
Carpenter,  there  it  does  not  appear   that   he   should   have  any  pir  Ro{f.  Ld.* 
Thing  for  building  the  House,  and  it  was  adjudged  that  the  Plain-  Raym.  009.    Ptr 
tiff'  should  take  nothing  by  his  Writ:  But  if  it  had  been  by  Spe-  ^^^* 
cialty,  it  would  have  been  otherwise ;  and  so  it  is  there  held  by 
T/iirmngf  causa  qua  supra.     ^  So  in  45  Erf.  3.  in  Debt,  the  Plain-  *M.  45  E<l.  3.S4. 
tiff"  counted  that  a  Covenant  was  made  between  liim  and  the  De-  Pj* uP'.i^^^gy^, 
fendant,  that  the  Plaintiff'  should  marry  the  Defendant's  Daughter,  jarisdiction  li. 
and  that  the  Defendant  should  be  bound  to  him  in  «£100,  and  1  Freem.  9r.  Ptr 
he  said  that  he  had  married  his  Daughter  5  and  the  Count  was  chal-  ^«V*a«,  C.  J. 

lenged^ 
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lenged,  because  this  Debt  is  demanded  upon  a  Contract  toudiing 
Matrimony y  which  ought  to  be  in  Court  Christian ;  but  notwith- 
"^  standing  this,  forasmuch  as  he  demanded  a  Debt  upon  a  Deed, 

whereby  it  was  become  a  Lay-contract,  he  was   put  to  answer: 
But  otlierwise  it  would  have  been  if  it  had  been  without  Deed, 
c  T.  14  £d.  4.  6.    as  it  is  there  put ;  ^  and  14  Ed,  4.  and  also  17  Ed.  4.  arc,  that  if 
pi.  3.  Bro.Debt  jj  [jg  without  Deed  the  Action  does  not  lie,  because  the  Marria«[e, 
9?*  t""?  Eii!*4!  which  is    the  Consideration,  is  a  Thing  spiritual :    which  Boob 
4.'b.    Bro.  Di'bt  are  contrary  to  the  Opinion  of  77/orp  in  the  said  Case  in  ^2QJ&, 
161.  T.  i5E<I.4.  Jlfitef  fol.  305.     So  that  where  it  is  by  Deed,  the  Cause  or  Coo- 
'  CkJmnict  14.  ^^     sideratlon  is  not  enquirable,  nor  is  it  to  be  weighed,  but  the  Par- 
Debt  104.  H.  19  ty  ought  only  to  answer  to  the  Deed,  and  if  he  confesses  it  to  be 
Ed.  4. 10.  P.  «o    jjjg  Deed,  he  shall  be  bound,  *  for  every  Deed  imports  in  itself  a 
ki'aH  whiS  ^^*     Consideration,  viz.  the  Will  of  him  that  made  it,  and  therefore 
Books  nothing  Is   where  the  Agreement  is  by  Deed,  it  shall  never  be  called  a  ^udan 
jpokenofaDecd.  Pacta m.     And  in  an  Action  of  Debt  upon    an  Obligation,  the 
th/opinUmof      Consideration  upon  which  the   Party  made  the  Deed    is   not  to 
Tknrp  in  the        be  enquired,  for  it  is  sufficient  to  say  that  it  was  his  Will  to  make 
«2  J***  ^*  ^%       *^^  Deed.     And  so  inasmuch  as  in  the  principal  Case  it  is  agreed 
S>le Vfth^the  Ar-  *'^*^  ^^^  Uses  might  be  raised  by  the  Deed,  if  there  had  been  a 
lament  here.         Consideration  in  it,  and  here  there  is  a  Consideration  contained  in 
•Vin.  Abr.  tit.      ^^  Deed,  VIZ.  the  Will  of  Jndreui  Baunton,  which  is  sufficient 
A.^pU'r.  ^^   ™'   ^^  itself,  for  this  Reason  the  Uses  shall  be  raised  thereby ;  and  if 

this  should  not  be  sufficient  to  raise  them,  yet  they  should  have 
been  raised  by  other  Considerations,  if  they  had  been  widiout 
Deed,  whereas  here  they  are  by  Deed,  and  so  they  shall  be  raised 
a  fortiore.  For  w  hich  Reasons  they  prayed  J  udgment  that  the 
Plaintiffs  might  be  barred.  And  many  other  Things  were  said, 
and  Cases  put  to  enforce  these  Arguments. 
Trin,Term.^EVtf.  And  after  these  Arguments  the  Court  took  Time  to  deUberate 
Curia.  until  Hillary  Term,    and   from   tlience   until  Easter  Term,  aod 

from  thence  Uiitil  this  present  Ttinity  Term,  in  the  eighth  Year  of 
the  Heign  of  the  present  Queen,  and  the  Defendants  now  prayed 
Judgiiieiit.     And  Corbet,  Justice,  said,  that  he  and  all   his  Com- 
panions had  resolved  that  Judgment  should  be  given  against  the 
Plaiutif)*s.     For  it  seemed  to  them  that  the  Considerations  of  the 
Continuance  of  the  Land  in  the  Name  and  Blood,  and   of  bro- 
therly L/^ve,   were  sufficient  to  raise  the  Uses  limited.      But,  he 
said,  as  my  Lord  Chief  Jnstice  is  not  now  present,  you  must  move 
it  again  when  he  is  present,  and  you  shall  have  J udgment.     Aad 
afterwards,  at  another  Day,  Cat  Hue,  Chief  Justice,   being  pre^tnl, 
the  Ap|>rentiee   prayed  Judgment.      And  Cat  line    and  the  Court 
were  agreed  tliat  Judgment  siiould  be  entered  against  the  Plain- 
tiffs,  and  he  ordered  llai/woodf  the  Prodionotary,  to  enter  it.     Aod 
tlie  Apprentice  said,  may  it  please  your  Lordship  to  shew  us,  for 
our  Laming,  the  Causes   of  your  Judgment.      And  Cc////;/e  said, 
^rCo.  15.  b.         it  s<'eiiis  to  us  that  the   *^  Affection  of  the  said  ^4//rfrezr   for  die 
2  Rol.  AUr.  785.    Provision  of  the   Heirs  Males  which   he    should    beget,    and  bis 
gFincbt^o. 'wiii«.   Desiif  that  the  Land  should  ^  continue  in  the  Blood  and  Name  of 
Max.  rejf.  7tt.  pi.    B/WHtoNj  and  die  ^  brotherly  Love  which  he  bore  to  his  Brothers, 

15. 

t  2  Rol.  Abr.  78.5.  ))1.  8.     Oavi-.  :J0.  a.     Cart.  I4l.    2  And.  77. 
*  2  Rol,  Abr.  785.  pi.  3.    Moor  505.     1  Fiuch  16,    2  Fiuch  i;5» 

arc 
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are  sufficient  Considerations  to  raise  the  Uses  in  the  Land.     And 
wliere  you  said  in  your  Argument  Nature  vis  maxima^  I  say  Na- 
tura  bis  tfwxima,  and  it  is  the  greatest  Consideration  that  Can  be 
to  raise  a  Use.     '  But  as  to  the  other  Consideration  moved  in  the  >  Moor  505.  It  it 
Argument,  viz.  of  the  NFarriage  had   between  Edward  Baynton  said ar|ii«ifto, that 
ami  JgJtes,  the  Record  does  not  prove  this,  nor  is  it  so  averred,  j^^^^  herlTentered 
and   it  shall  not  be  so  intended,  and  therefore  I  don't  regard  it,  into  the  Consider, 
but  the  other  Causes  and  Considerations  are  effectual,  and  those  ation  of  the  Mar- 
M'hich  moved   us   to   our  Judgment.     Wherefore  Judgment  was  havebe^^wif- 
given  as  follows.  iicient  to  raise  a 

Use  to  Agnes,  without  any  Averment  or  express  Consideration* 

I 

At  which  Day,   before   the  Lady  the  Queen   At  Westminster,  The  rest  of  the 
came  as  well  the  aforesaid  Hetiry  Sharington  and  Gabriel  Pledall  Record, 
as  the  aforesaid  Thomas  Strotton,  Walter  Gale,  Edward  Wether- 
head,  Richard  Jldridge,  Robert  Prater,  Henry  Massey,  and  John 
Gilden,  by  their  Attornies  aforesaid;  whereupon  as  well  the  Plea 
aforesaid  as  all  other  and  singular  the  Premisses   being  seen,  and 
by  the  Court  of  the  I^dy  the  Queen  here  more  fully  understood, 
for  that  it  seems  to  the  Court  of  the  Lady  the  Queen  here,  that 
the  Plea  aforesaid,  in  Manner  and  Form  aforesaid  above  pleaded, 
is  good  and  sufficient  in  Law  to  preclude  the  aforesaid  Henry 
Sharington  ^ud  Gabriel  Pledall  from  having,  maintaining,  and  pro- 
secuting their  Action  aforesaid  against  the  aforesaid  Thomas  Strot' 
ton,  Walter  Gale,  Edward  Wetherhead,  Richard  Aldridge,  Robert 
Prater,  Henry  Massey,  and  John  Gilden,  therefore  it  is  considered  ifudgmcnt. 
that  tlie  aforesaid  Henry  Sharington  and  Gabriel  take  nothing  by 
their  Bill  aforesaid,  but  for  their  false  Claim  thereof  be  in  Mercy. 
And   that   the    aforesaid  TJiomas,  Walter,  Edward  Wetherhead, 
Richard,  Robert,  Henry  Massey,  and  John  Gilden,  go  thereoif 
without  Day. 

Note,  that  by  the  civil  Law  Nudiim  Pactum  is  defined  thus,  Note  bene  by  the 

'^Nudum  Pactum  est  ubi  nulla  subest  causa  prater  conventionem ;  Reporter. 

sed  ubi  subest  causa.  Jit  obligatio,  et  parit  actionem.    Also  Nuda  xbu  tit.  Nudam* 

P actio  est  tenuis  et  destituta  tarn  nomine  proprio,  quam  mutatione  Pactaoi,A.pl.i. 
rerum  et  factorum,  manens  in  simplici  padscentium  colloquio. 
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A  Report  of  a  Judgment  given  by  the  Court  of  Ex- 
chequer, in  Hillary  Term^  in  the" tenth  Year  of  the 
Reign  of  Q^ueen  Elizabeth,  by  the  Assent  of  allHht 
Justices  of  England,  in  a  Case  depending  in  the 
said  Court  between  the  Queen  and  the  Earl  of 
Northumberland,  upon  an  Information  exhibited 
by  the  Q^ueens  Attorney  against  the  said  Earl^ 
touching  a  Mine  of  Copper  containing  Gold  or 
Silva-,  claimed  by  the  Queen^  in  the  Lands  of  the 
said  Earl.  Which  Case  was  argued  in  the  Ex- 
chequer Chamber  before  all  the  Justices  of  Eng- 
land, and  the  Barons  of  the  Exchequer,  in  Mi- 
chaelmas Term  next  before  the  Judgment  given. 
And  the  Record  thereof  appears  among  the  Records 
of  the  Exchequer,  m  the  Remembrancer's  Office, 
in  Michaelmas  Term,  in  w/iich  the  Sth  Year  of 
the  Reign  of  the  said  flueen  ended.      Rot.  239. 


Iiilbfmtlon. 
Sine  Precedent 


BE  it  remembered^  that  Gilbert  Gerard,  Esquire,   Attornej- 
Generml  of  the  Lady  the  Queen  now,   who  prosecutes  for 

lUit.  Entr.  410,    ^^  ^^^  L^  ^y^^  QueeD,  being  present  here  in  Court  the  28tb 

^     '  Day  of  November,  in  this  Term,  in  his  proper  Person,  for  die 

same  Lady  the  Queen,  gave  the  Court  here  to  understand  and  be 
informed,    that  whereas  the  Lady  the  Queen  now,  by  reason  cf 
her  Prerogative  royal,  b  intitled  to  have  and  enjoy,    and  oagbt 
to  have  and  enjoy,  to  her  own  proper  Use,  all  and  singular  Miues 
and  Ores  of  Gold  and  Silver,  and  of  other  Metals  w  hatsoerer  con- 
taining in  themselves  Gold  or  Silver,  with  all  Things  concerniog 
them,  which  may  or  can  be  found  iu  any  Lands,  Tenements,  or 
Hereditaments  within  this  Realm  of  Etigtartd,  or  other  the  Do- 
minions thereof,  as  well  in  the  proper  Lands  and  Soil  of  the  same 
Queen,  as  in  the  Lands  and  Soil  of  any  of  her  Subjects;  and 
whereas  also   the  said  Lady  the  Queen  now,   the  frst  Day  of 
March,  in  the  Sth  Year  of  her  Reign,  was  and  yet   is  seized  in 
her  Demesne  as  of  Tee,  in  Right  of  her  Crown  of  England,  of 
•Note  the  Gene-  and  in  *  certain  wast  or  mountainous  t  Lands  called  Netclands,  m 
rality  of  the  In-     the  County  of  Cumberland,  iu  which  there  are  certain  Veins  or 
?o™nonpcdfy''  Mines  and  Ores  or  Metal  of  Copper   containing  in  themitelves 
the  ceruin  Quan-  Gold  or  Silver,  which  to  the  said  Lady  the  Queen  appertain  and 
tity  of  the  Acres,  belong,  as  in   many  Records,  Rolls,  and  Remembrances  of  this 
no  more  than  in     Exchequer  more  fully  of  Record  appear ;  and  w  hereas  also  the 
cUnuum  Jrtgit^       said  Lady  the  Queen   the   aforesaid  Ar^f  Day  of  March,   in  the 
i^hich  is  brought    Year  aforesaid,  at  her  Palace  at  Irestminster,  in  the  County  of 
the  rommwTuw.  ^^i^^l^^^^y  commanded  and  assigned  one  Thomas  Thurland,  Cleik, 
SaviUB.PcrAfaii-  ^wd  Daniel  Iloicseter,  to  cause  and  procure  certain  Lands  to  be 
•WW*.  searched  and  dug  for  such  Ore  and  Metal,  called  Ore  of  Copper, 

1^^  *  ^®*'  ^*      containing  iu  itself  Gold  or  Silver,  wiilun  the  said  wast  or  moun- 
tainous 
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tainous  Lands  called  NertlandSf  or  in  ^ny  Lands  or  Tenetfiettt* 
in   the   said  County   of  Cumberland,  to    the  Use  of  Ih*    daidi 
Lady  the  Queen^   and  such   searching  and  digging  to   b^  coil** 
tinned  there  with  all  Diligence  fok*  a  certain  Time  yet  eddUiing, 
and  also   to    procure  such  Ore  or  Mebil   there   from  Unrie  to 
Time   found  and   dug  up   to  be    taken  and   carried  aWay  frotn 
thence,   and  to    the  Use  of  the    said  Lady  the  Queen,  to   h6 
melted,  lined,    or  otherwise  converted.     By  reason  whereof  the 
aforesaid  Thomas  Thurland,  Clerk,  and  Daniel  Howseter,  cftilsed 
the  Quantity  of  six  Hundred  Thousand  Pounds  Weight  of  Ore  ttid 
Metal  of  Copper,  containing  in  itself  Gold  or  Silver  to  be  dttjt  Up 
in  the  said  wast  or  mountainous  Lauds  called  Neisfilands,  aiid  tniei^ 
to  be  laid  ready  upon  the  Land  to  be  carried  away  from  thelice, 
endeavouring   and   intending    to    continue  the   said   Search   and 
Digging  there,  as  they  were  comnnitided  by  the  aforesaid  Lad^ 
the  Queen,  until  Thomas  Earl  of  Northumberland,  the  8th  Day 
of  October  last  past,  and  divers  other  Days  and  '^Times  afterwards, 
in  and  upon  the  Possession  of  the  said  Lady  the  Queen  of  the 
aforesaid  wast  or  mountainous  Lands,  Called  N^tiDlanels,  entered, 
intruded,  and  made  Ingress,  aftd  the  ^LforesM  Thomas  Thurloftd, 
Clerk,  and  Daniel  liowseter,  and   other  Labourers  in  the  Mines 
and  Ores  aforesaid,  as  well  from  and  in  the  making  and  continuing 
the  Search  and  Digging  of  the  afore^id  Lands  and  Mines  for  the 
Ore  and  Metal  aforesaid  within  the  aforesaid  wast  Lands  called    . 
Nert'lands,  as  from  and  in  the  taki^  *nd  carrying  away  tfce  afore- 
said six  Hundred  Thousand  Pofunds  Weight  of  Ore  and  Metal  of 
Copper  aforesaid  there  in  Form  aforesaid  dug  up  and  laid  upon 
the  Land,  hindered  and  disturbed,  and  them  yet  to  hinder  and  dis* 
turb  does  not  desist,  to  the  "Ij,  Damdge  of  the  said  Lady  (he  Queen  t  See  5e  Hawk. 
£  1000.     Wherefore  the  aforesaid  Attorney  of  the  Lady  the  Queen  ^'  ^*  *^»  *^** 
for  the  same  Lady  the  Queen  prays  the  Advice  of  the  Conrt  in  the 
Premisses. 

And  now,  viz.  S^c.  comes  the  aforesaid  Earl  of  Nortkumberlatid,  Answer, 
by  Thomas  Fanshaw,  his  Attorney,  and   ptays  Oyer  of  the  In- 
formation aforesaid,  and  it  is  ixjad  to  him.     Which  being  read, 
heard,  and  by  him  understood,  he  complains  that  he  shall  be  vexed 
and   disquieted   by  colour  of  the  Pre'misses   in   the  aforesaid  In- 
formation specified,  and  that  by  no  Means  justly,  because  by  j>ro- 
testing  that  the  Information  aforesaid,  and  the  Matter  therein  con- 
tained, are  insufficient  in  Law,  to  which  he  has  no  Necessity,  nor 
is  by  the  Law  of  the  Land  bound  to  answer,  by  protesting  also  thtft 
the  Lady  the  Queen  now  ought  not  to  Ijave  or  enjoy,  by  reason  tjf 
her  Prerogative  royal,  all  and  singular  Mines  and  Ores  of  Gold 
and  Silver,   and  of  other  Metals  whatsoefver  containing  in  them- 
selves Gold  or  Silver,  with  all  Things  concerning  them,  in  the 
Lands  or  Soil  of  any  of  her  Subjects,  for  Plea  as  to  the  Entry 
and  Ingress  into  the  aforesaid  wast  or  mountamous  Lands  called 
^ewlands,  and  as   to  the   Interru{ition  and  Disturbance,  as  wdl 
from  and  in  the  making  and  continuing  the  Search  and  Digging  of 
•five  Hundred  Thousand  Pounds  Weight  of  Metal  of  Copper  called 
<Jopper  Ore,  Parcel  of  the  aforesaid  six  Hundred  '1-housnnd  Pounds   ■ 
Weight  of  Metal  of  Copper  called  Copper  Ore,  as  from  and  in 

•the 
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the  taking  and  carrying  away  of  the  same  five  Hundred  Thousand 
Pounds  Weight  of  Metal  of  Copper,  called  Copper  Ore,  the  same 
Earl  says  tliat  tlie  same  five  Hundred  Tliouaand  Pounds  Weight 
of  Metsd  of  Copper,  called  Copper  Ore,  were  dug  in  one  Vein  or 
[  *311  ]       *  Mine  of  the  aforesaid  Veins  or  Mines  for  Ore  and  Metal  within 
the  aforesaid  wast  or  mountainous  Lauds  called  Netc/ands,  io  the 
Information  aforesaid  specified.     And  tiiat  the  aforesaid  wast  or 
mountainous  Lands  called  Nealands,  in  \%hic}i  are   the  aforesaid 
Veins  or  Mines  of  Ore  or  Metal  of  Copper,  are,  and  from  Tioie 
whereof  the  Memory  of  Man  is  not  to  the  contrary  have  'been. 
Parcel  of  10,000  Acres  of  a  certain  great  wast  Land  called  Der- 
wentfeU,  in  the  said  County  of  Cumberland,     And  further  the  same 
Earl  of  Norlhumberland  says,  that  Lord  Philip  and  Lady  Mary^ 
late  King  and  Queen  of  England,  long  before  the  Interruption  ami 
Disturbance  aforesaid,  .were  seized  of  and  in  the  aforesaid  10,000 
Acres  of  the  aforesaid  great  wast  Land  called  Dencenljels,  whereof 
4*c-  in  their  Demesne  as  of  Fee,  as  in  Right  of  the  Crovin  of  the 
said  late  Queen  of  Ensland.     And  the  same  late  King  and  Queen 
being  so  seized  thereof,  by  their  Letters-patent  under  their  Great 
Seal  of  Englandf  bearing  Date  at  Richmond,  in  the  County  of 
Surry,  the  l6th  Day  oi  jlugmt,  in  the  4th  and  5th  Years  of  their 
Reigns,  here  shewn  to  the  Court,  gave,  and  of  their  special  Grace, 
and  certain  Knowledge,  and  nicer  Motion,   for   themselves,  the 
Heirs  and  Successors  of  the  said  late  Queen,  granted  to  the  afore- 
said Thomas,  Earl  of  'Northumberland,  the  aforesaid  lO,000  Acres 
of  the  aforesaid  great  wast  Land  called  Dementjelsy  vibereof,  i^c. 
amongst  other  Things,  by  the  Name  of  all  the  Honour  of  the 
same  Tate  King  and  Queen  of  Cockermouth,  and  of  tlieir  Castle  of 
Cockermouth  and  Egremond,  and  of  their  Lordship  and  Manor  of 
Cockermouth,  and   of  their  Park  of  Cockermouth;  and  of  their 
Forest  of  Cockermouth,  and  of  all  otlier  their  I^)rdships,  Manors, 
Lands,  Tenements,  and  Villages  of  five  Til /ages,  Aspater,  AVir- 
landraw,  Allardale,  Sarmorthy,  Lotion,  Coleaa/e,  Rogerset,  Mol- 
karkin,  Braythaite,  Buttermire,  Dencenifels,  fVigdon,  Kirkland^ 
Rossawen,  otherwise  Rossington,  Alkhead,  fVoodside,  otherwise 
Woodsend,  D undraw,  Waxerton,2LuA  lYesticard,  Egremond,  Uiltou^ 
Drege,  Carlton,  Ashdale,  Washdate,  Netherzcashdale,  Egremond, 
Bondage,  Drege,  Revenglash,  Kentside,  Dene,  IVineJield^  Birklry, 
Broughion-parva,     Broughton-magna,    and    Culbeck   Underfield, 
and  of  their  Forests  of  DerwetUfels,  IVesticard,  Ashdale,  and  (Vash- 
dale,  with  all  their  Rights,  Members,  and  Appurtenances  in  their 
County  of  Cumberland,  late  Parcel  of  the   Lands,   Possession5, 
and  Hereditaments  of  Henry,  late  Earh  of  Northumberland ;  to 
have,  hold,  and  enjoy  all  and  singular  the  Premisses,  m  ith  all  their 
Appurtenances,  to  the  aforesaid  Thomas,  Karl  of  Northumberland, 
and  to  the  Heirs  Males  of  his  Body  lawfully  begotten,  and  to  be 
begotten,  and  for  Default  of  such  Issue,  the  Remainder  to  Henr^ 
Percy,  Esquire,  Brotlier  of  the  aforesaid  Earl,  and  to    the  Heirs 
Males  of  the  Body  of  the  aforesaid  Henry,  lawfully  begotten,  and 
to  be  begotten.     And  further,  the  aforesaid  late  King  and  Queen 
of  tlieir  more  abundant  special  Grace  willed,  and  of  their  certain 
Knowledge  and  meer  Motion  by  their  aforesaid  Letters- patent  for 
themselves  and  the  Heirs  and  Successors  of  the  aforesaid  Queen 

granted, 
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granted,  that  the  aforesaid  Thomas^  Earl  of  Northumberland,  and  the 
Heirs  Males  of  his  Body  lawfully  begotten,  and  to  be  begotten,  and 
for  Default  of  such   Issue,  the  aforesaid  Henry  Perc^,  and  tlie 
Heirs  Males  of  the  Body  of  the  said  f/e/fry  lawfully  begotten, arid 
to  be  begotten,  should  have,  hold,  and  enjoy,  and  be  able  to  have, 
hold,  and  enjoy  all  and  singular  the  aforesaid  Honours;  Castles, 
Lordships,     Parks,     Boroughs,     Messuages,    Lands,    Meadows, 
Leasows,  Pastures,   Rents,  Reversions,  and  Services^  and  all  other 
and  singular  the  Premisses  above  expressed  and  specified,  and  to 
them  by  the  same  Letters-patent  before  granted,  with  their  Ap- 
purtenances, according  to  the  Tenor  and  £ffect  of  their  aforesaid 
J^tters-palent,  notwithstanding  any  Omission  and  Non-recital,  or 
ill  and  Mis-recital  in  the  same  Letters-patent  of  any  Grants,  De- 
mises or  letting  to  Farm  of  any  Parcel  of  the  Premisses  by  the 
same  late  King  and  Queen,  or  by  the  Father  and  Brother  of  the 
same  late  Queen,  or  any  of  them,  or  by  the  aforesaid  late  Earl  of 
Northumberland  J  to  any  Persons  before  then  made  and  granted, 
any  Statute,  Act,  Ordinance,  Provision  to  the  contrary  thereof  had, 
made,  enacted,  or  provided  in  any  wise  notwithstanding;  or  for 
that  express    Mention  of  the  yearly  Value  and  Certainty  of  the 
Premisses,  or  of  any  of  them,  or  of  other  Gifts  or  Grants  by  the 
aforesaid  late  King  and  Queen  Philip  and  Ma;^,  or  by  any  of  the 
Progenitors  of  the  aforesaid  late  Queen,  to  the  aforesaid  Thomas, 
Earl   of  Northumberland,  before  that  Time  made,  in  the  same 
Letters-patent  is  not  made,  any  Statute,  Act,  Ordinance,  Provision, 
or  Restraint  to  the  contrary  thereof  before  then  had,  made,  enact- 
ed, ordained,  provided,  or  any  other  Thing,  Cause,  or  Matter  what- 
soever in  any  wise  notwithstanding ;  as  by  the  aforesaid  Letters- 
patent,  amongst  other  Thing  more  fully  appears.      By  reason 
whereof  he  the  same  Thomas,  Earl  of  Northumberland,  the  last 
Day  of  August,  in  the  said  4th  and  5th  Years  of  the  said  late 
King  and  Queen  Philip  and  Mary,  into  the  aforesaid  10,000  Acres 
of  the  aforesaid  great  wast  I^nd  called  Derwentfels^  whereof,  ^c. 
entered",  and  was  thereof  seized  in  his  Demesne  as  of  Fee-tail,  viz. 
to  him  and  to  the  Heirs  Males  of  his  Body  lawfully  begotten,  the 
Remainder  thereof  to  the  aforesaid  Henry  Percy,  in  Form  afore* 
said,  by  the   Form  of  the  Gift  aforesaid.     And   the  same  Earl 
being  so  seized  thereof,  he  the  aforesaid  8th  Day  of  Oc/o6er,  in 
the  Information  aforesaid  specified,  the  aforesaid  Thomas  Thurland 
and  Daniel  Honseter,  and  other  Labourers  in  the  Mines  aforesaid, 
as  well  from  and  in 'the  making  and  continuing  the  Search  and 
digging  of  the  aforesaid  five  Hundred  Thousand  Pounds  Weight 
of  Metal  of  Copper  called  Copj>er  Ore,  Parcel  of  the  aforesaid 
six  Hundred  Thoui<and  Pounds  Weight  of  Metal  of  Copper  called 
Copper  Ore,  in  the  aforesaid  one  Vein  or  Mine  for  the  Ore  and 
Metal  aforesaid,  within  the  aforesaid  wasC  or  mountainous  Lands 
called  Neielands,  as  from  and  in  the  taking  and  carrying  away  of 
the  same  five  Hundred  Thousand  Pounds  Weight  of  Metal   of 
Copper  called  Copper  Ore,  there  in  Form  aforesaid  dug  up  and 
laid  upon  the  Land,  hindered  and  disturbed,  as  it  was  and  is  lawful 
for  him  to  do.     With  this  that  the  aforesaid  Thomas,  Earl  of 
Northumberland,  will  aver  that  the  aforesaid  10,000  Acres  of  the 
aforesaid  great  wast  Land  called  Dtrwentfels,  whereof^  Sfc,  and  the 

aforesaid 
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aforeinid  Miiie  in  the  aforeraid  wast  or  mountainous  Lands  calkd 
[^*3\2  ]       NewhfidSf  were  Parcel  *  of  the  I^ods,  Possiesaions,  and  Heredha- 

mentf  of  the  aforesaid  Henri/,  late  Earl  of  Norikumierland.  And 
with  this,  that  the  aforesaid  Earl  will  aver,  that  the  aforesaid  one 
Vein  or  Mine  of  Ore  or  Metal  of  Copper  was  first  opened  afbr 
the  aforesaid  l6th  Dzy  of  J ttgust,  in  Uie  abovesaid  4th  and  5di 
Years  of  the  Reign  of  the  aforesaid  late  King  and  Queen,  riz.  tbe 
first  Dzy  of  Jpril,  in  the  7Ui  Year  of  the  Kei<>n  of  tbe  said  Lidhr 
tbe  Queen  now,  without  that  that  the  aforesaid  Lady  the  Queen  nov, 
the  aforesaid^'rs/  Day  of  Marchy  in  the  Information  aforesaid  spe- 
cified, was  or  is  seized  of  or  in  the  aforesaid  wast  or  mountamoai 
Lands  called  Netc/ands,  in  the  Information  aforesaid  specified,  or 
of  any  Parcel  thereof,  in  Manner  and  Form  as  by  tbe  InformatioD 
aforesaid  above  is  supposed  ;  and  widiout  that  that  be  tbe  aforesaid 
Thomas,  £srl  of  Northumberland,  in  or  upon  the  Possession  of  the 
said  Lady  the  Queen,  of  the  aforesaid  wast  or  mountainous  Lands 
in  the  Ipformation  aforesaid  specified,  or  of  any  Parcel  thereof, 
intruded  in  Manner  andTorm  as  by  the  Information  aforesaid  above 
is  supposed.  All  and  singular  whereof  he  tlie  same  Thomas  Earl 
of  Northumberland  is  ready  to  verify,  as  the  Court,  8fc.  Where- 
fore be  prays  Judgment,  and  that  as  to  the  Premisses  be  may  be 
dismissed  from  this  Court.  And  as  to  die  Interruption  and  Dis- 
turbance as  wellfitHn  and  in  the  making  and  continuing  tbe  Search 
and  digging  of  ona  Hundred  Thousand  Pounds  Weight  of  Metal 
of  Copper  called  Copper  Ore,  being  the  Residue  of  the  aforesaid 
six  Hundred  Thousand  Pounds  Weight  of  Metal  of  Copper  called 
Copper  Ore,  as  from  and  in  the  taking  and  carrying  away  of  the 
same  one  Hundred  lliousand  Pounds  Weight  of  Metal  of  Copper 
called  Copper  Ore,  he,  the  same  Earl,  says,  that  the  same  one 
Hundred  lliousand  Pounds  Weight  of  Metal  of  Copper  called 
Copper  Ore,  being  the  Residue,  were  dug  up  in  the  Residue  of  tbe 
aforesaid  Veins  or  Mines  for  Ore  and  Metal  within  tbe  aforesaid 
wast  or  mountainous  Lands  called  Nejclands,  in  the  Informaiioa 
aforesaid  specified.  And  that  Lord  Philip  and  Mart/,  late  King 
and  Queen  of  England,  long  before  the  Interruption  and  Disturb* 
ance  aforesaid,  were  seized  of  and  in  the  aforesaid  Residue  of  the 
Veins  or  M  ine  in  which  llje  same  One  Hundred  ''Iliousand  Pounds 
AVeight  of  Metal  of  Copper  called  Copper  Ore,  being  the  Residue, 
were  dug  up,  in  their  Demesne  as  of  Fee,  as  in  Right  of  tlie  Crown 
of  the  said  Lady  Queen  of  England,  \N'hich  said  Residue  of  the 
Veins  or  Mines  were  opened  the  said  iCth  Dzy  of  j^ugust,  in  the 
abovesaid  4th  and  6di  Years  of  the  Reign  of  the  said  late  King 
and  Queen,  and  long  before.  And  tbe  same  late  King  and  Queen 
being  so  seized  tliereof,  by  their  Letters-patent  under  their  Great 
Seal  of  England,  bearing  Date  at  Richmond,  in  tlie  County  of 
Surri/,  the  same  l()th  Day  of  August,  in  the  4th  and  5tb  Years  of 
tbeir  Reign,  here  shewn  to  the  Court,  gave,  and  of  their  special 
Grace,  and  certain  Knowledge,  and  mecr  Motion  for  themselves, 
the  Heirs  and  Successors  of  the  said  late  Queen,  granted  to  the 
aforesaid  Thomas,  Earl  of  Northumberland,  the  aforesaid  Veins  or 
Mines,  being  tlie  Residue  in  which,  kc.  amongst  other  Things,  by 
the  Name  of  all  the  Honour  of  tlie  same  late  King  and  Queen  of 
Cockermouth,  and  of  their  Castle  of  Cockermoutb  and  EgremonJt 

and 


The  Pleadings  in  the  Case  of  Mines.  942 

and  of  their  Lordship  and  Mattor  of  Cockermouth^  and  of  their 
Forest  of  Cockermouthf  and  of  all  other  their  Lordships^  ManorSi 
Lands,  Tenements,  and  Villages  of  Jive  FillageSy  Aspater^  tfew^ 
landraWf  Jliardale,  Sarmorthy,  Lorton,  Coledale^  Rogersetf  MoU 
karkiri,  Braytliaitey  Buttermire,  Derwentfeh,  Wigdon,  Kirkland, 
Rossaweny  otherwise  Rassington,  Aikhead,  fVoodside,  otherwise 
Woodsend^  DundraWj  IVaierton,  and  Ifestwardy  Egremond,  Wilton, 
Drege,  Carltoriy  Ashdale,  Washdale,  Netherwaskdaie,  Egremond, 
liotida^ey  Drege^  Ravenglashf  Keneside,  Dene,  fVindfield,  Birkl^, 
Brougnton-parvay  Broughton-magna,  and  Calbeck  ynderfield,  and 
of  their  Forests  of  Derrventfeh,  Westward,  Jshdahf  and  Wash' 
dahy  with  all  their  Rights,  Members,  and  Appurtenances  in  their 
County  of  Cumberhndj  late  Parcel  of  the  Lands,  Possessions,  and 
Hereditaments  of  Henry ,  late  Earl  of  Northumberland ^  and  by 
the  Name  of  all  and  singular  their  Messuages,  Mills,  Lands,  Tene- 
ments, Meadows,  Leasows,  Pastures,  Commons,  Wasts,  Furzes, 
Heaths,  Moors,  Marshes,  Woods,  Underwoods,  Waters,  Piscaries, 
Rents,  Reversions,  and  Services,  and  Advowsons  and  Rights  of 
Patronages  of  Churches  whatsoever,  and  also  Courts  Leet,  Views 
of  Frankpledge,  Tuni«,  Hundred  Courts,  Chatties  waived,  Estrays, 
Liberties,  Warrens,  Parks,  Chaces,  Fairs,  Markets,  Toils,  Cus- 
toms, Annuities,  annual  Rents,  Farms,  Fee-farms,  Kn^hts-fees, 
Wards,  Marriages,  Escheats,  Reliefs,  Heriots,  Hereditaments, 
Fines,  Amercements,  Wrecks  of  Sea^  Mines,  Quarries,  and  aM 
oilier  their  Rights,  Privileges,  Profits,  Commodities,  Emolument!, 
aiid  Hereditaments  whatsoever,  situate,  lying,  and  being,  and  isso- 
i"K>  Knowing,  and  renewing  in  the  Towns,  Fields,  Parishes,  or 
Hamlets  of  Cockermouthy  five  Villages^  Aspater^  NewlandraWp 
uillardale,  Sarmorthy y  Lorton,  Coledale,  Rogerset,  Brakinthwait, 
Molkarkhy  Braythaite,  Buttermire,  Derwentfels,  Wigdon,  Kirk* 
land,  Rossawen,  Aikhead,  Woodside,  Dundraw,  Waverton,  West" 
zcard,  Egtemond,  Wilton,  Drege,  Carlton,  Ashdale,  Washdale, 
Hive,  and  Darwent,  Netherttashdale,  Egremond,  Bondage,  Egre- 
tnont,  Ballivate,  Dcd^e,  Ravenglash,  Keneside,  Calbeck,  Upton,  Ut" 
dale,  Bromeholme,  Dene,  Winefield,  Birkley,  Broughton-parva, 
Sroughton^ma^na,  and  Calbeck  Underfield,  to  the  said  Honours, 
Castles,  Lordships,  Manors,  Baronies,  Boroughs,  Parks,  and  Forests, 
or  to  any  of  them  in  anywise  belonging  or  appertaining,  or  as  Mem- 
ber, P^rt,  or  Parcel  of  the  same  Honours,  Castles,  Lordships 
Manors,  Baronies,  Boroughs,  Parks,  Forests,  or  any  of  them  before 
then  had,  known,  accepted,  used,  or  reputed,and  which  were  formerly 
Parcel  of  the  Lands,  Possessions,  and  Hereditaments  of  the  said 
Henry,  late  Earl  of  1^'orthumberland:  To  have,  hold,  and  enjoy  all 
and  singular  the  Premisses  with  all  their  Appurtenances  to  the 
aforesaid  Thoiha^,  Earl  of  Northumberlandy  and  to  the  Heirs  ' 
Males  of  his  Body  begotten,  and  to  be  begotten,  and  for  Defeult 
of  such  Issue,  the  Remainder  to  Henry  Percy,  Esquire,  Brother  dl 
tlie  aforesaid  l^arl,  and  to  the  Heirs  Males  of  the  Body  of  the 
said  Henry  lawfully  begotten,  and  to  be  begotten.  And  further, 
tlie  aforesaid  lute  King  and  Queen  of  their  *  more  abundant  special  r  #313  1 
Cirace  willed,  and  of  their  certain  Knowledge,  and  meer  Motion 
granted  by  their  aforesaid  Letters-patent 'for  themselves  and  the 
Hem  and  Successors  of  the  aforesaid  Queen,  that  the  aforesaid 
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Thomas f  Earl  of  Xorthumher/and,  and  the  Heirs  Males  of  fab 
Body  lawfully  begotten,  and  to  be  begotten,  and  for  Default  of 
such  Issue  the  aforeftaid  He/iri/  Percys  and  the  Heirs  Male»  of  the 
Body  of  the  »aid  Ileirry^  la\%  fully  begotten,  and  to  be  begotten, 
should  have,  hold,  and  enjoy,  and  should  be  able  to  haTe,  hold,  and 
enjoy  all  and  singular  the  aforesaid  Honouis,  Castles,  Loidshipf, 
Parks,  Offices,  Boroughs,  Messuages,  I^iuis,  Tenements,  Mea- 
dows, Pastures,  Rents,  Reverjyions,  and  Services,  and  all  and  sin- 
gular other  the  Premisses  above  expressed  and  specitied^  and  to  them 
by  the   same  Letters- patent   before  granted,  with   all  their  Ap- 

{urtenances,  according  to  the  Tenor  and  Eflfect  of  tlie  aforesajd 
otters-patent,  notwithstanding  any  Omission  and  Noii-recital,  or 
ill  and  Mis-recital  in  the  same  Letters-patent  of  any  Grants,  De- 
mises, and  letting  to  Farm  of  any  Parcel  of  the  Premisses  bv  the 
same  late  King  and  Queen,  or  by  the  Father  and  Brother  of  the 
said  late  Queen,  or  by  any  of  them,  or  by  the  aforesaid  late  Earl  of 
'Northumberland  to  any  l^ersons  before  then  made  and  granted,  any 
Statute,  Act,  Ordinance,  Provision  to  the  contrary  thereof  had, 
made,  enacted,  or  provided  in  anywise  notwithstanding ;  or  for 
that  express  Mention  of  the  true  } early  Value  or  Certainty  of  ike 
Premisses,  or  of  any  of  them,  or  of  other  Gifts  or  Grants  before 
that  Time  made  by  the  aforesaid  late  King  and  Queen  Phiiip  and 
Marj/f  or  by  any  of  the  Progenitors  of  the  aforesaid  Queen  to  the 
aforesaid  Thomas^  Earl  of  Sorthumberland,  in  the  same  Letters- 
patent  is  not  made,  any  Statute,  Act,  Ordinance,  Provision,  or  Re- 
straint to  the  contrary  thereof  before  then  had,  made,  enacted,  or- 
dained, provided,  or  auy  Thing,  Cause,  or  Matter  whatsoever  is 
anywise  notwithstanding,  as  by  the  aforesaid  Letters-patent  among 
other  Things  more  fully  appears.  By  reason  whereof  the  afore- 
said Earl  was  of  the  aforesaid  Residue  of  the  Veins  or  Miiiei 
seized  in  his  Demesne  as  of  Fee- tail,  viz.  to  him  and  to  the  Hein 
Males  of  his  Body  lawfully  begotten,  the  Kemainder  thereof  lo 
the  aforesaid  Henry  Percy,  in  Form  aforesaid,  by  the  Form  of  ll»€ 
Gift  aforesaid.  And  the  aforesaid  Earl  being  so  seized  thereof, 
he,  the  aforesaid  8lh  Day  of  October,  in  the  Information  aforesaid 
specified,  the  aforesaid  Thomas  Ihuriaiid  and  Daniel  IloKtettr^ 
and  other  Labourers  in  the  Mines  aforesaid,  as  well  from  and  in 
the  making  sfnd  continuing  the  Search  and  digging  of  the  aforesaid 
one  Hundred  Thousand  Pounds  Weight  of  Metal  of  Copper  called 
Copper  Ore,  being  the  Kesidue  of  the  aforesaid  six  Hundred 
Thousand  Pounds  Weiuiit  of  Metal  of  C«pper  called  Copper 
Ore,  in  the  aforesaid  Kesidue  of  the  Veins  or  Mines  for  the  Ore 
and  Metal  aforesaid,  in  the  aforesaid  wast  or  mountainous  Lands 
called  Neulamisy  as  from  and  in  the  taking  and  carrying  away  of 
the  aforesaid  one  Hundred  Thousand  Pounds  Weight  of  Metal  of 
Copper  called  Copper  Ore,  being  the  Residue  of  the  aforesaid  six 
Hundred  Thousand  Pounds  Weight  of  Metal  of  Copper  called 
Copper  Ore,  there  in  Fonn  aforesaid  dug  up,  and  laid  upon  tlic 
Land,  hindered  and  disturbed,  as  it  was  and  is  lawful  for  him  to 
do.  Willi  this,  that  ihe  aforesaid  Thomas,  Earl  of  NorihunUffr- 
land  will  aver,  that  the  aforesaid  Residue  of  the  Veins  or  Mbies 
in  which,  ^c,  were  Parcel  of  the  Possessions  and  Hereditaments 
of  the  aforesaid  Henri/,  late  Earl  of  Northumberland  ;  all  and  sin- 
gular 


The  Case  of  Mines,  in  Cam.  Scaee.  313a 

gular  whereof  the  same  Thomasy  Earl  of  Northumberland,  iareviAy 
to  verify,  as  the  Court,  ^t.     Wherefore  he  prays  Judgment,  and 
that  as  to  the  Premisses  he  may  be  dismissed  from  this  Court. 
And  upon  these  Pleas  the  Queen's  Attorney  demurred  in  Lkw« 

The  Case  was  recited  in  this  Manner.    The  Queen's  Attorney       '^^  CASE, 
has  informed  the  Court,  that  whereas  tlie  Queen  by  reason  of  her  ^^^J^ej^ 
Prerogative  Royal,  is  entitled  to  have  and  enjoy,  and  ought  to  have  All  Mines  of 
and  enjoy,  to  her  proper  Use,  all  and  singular  Mines  and  Ores  of  Gold  or  Silver 
Gold  and  Silver,  and  of  all  other  Metals  containing  Gold  or  Silver,  R^"^oVof* 
and  all  Things  concerning  them,  which  may  be  found  in  any  Lands,  base  Metal, 
Tenements,  or  Hereditaments  within  the  Realm  of  Englandy  as  wherein  tliereis 
well  in  the  proper  Land,  and  Soil  of  the  same  Queen,  as  in  the  JJ^su?er**  of  *^*^ 
Land  and  Soil  of  any  of  her  Subjects ;  and  whereas  the  said  however  small 
Queen  the^r*^  Day  of  Marchy  in  the  8th  Year  of  her  Reign,  was  Va|ne,  belong  to 
and  yet  is  seized  in  her  Demesne  as  of  Fee,  in  Right  of  her  ^Jj^j "/  ^i A  ** 
Crown,  of  and  in  certain  wast  or  mountainous  Lands  called  New^  Liberty  t6  dig, 
lands,  in  the  County  of  Cumberland,  in  which  are  certain  Veins  or  and  lav  the  same 
Mines,  and  Ore  or  Metal  of  Copper,  containing  in  themselves  Gold  orSie  Subioct 
or  Silver,  which  to  the  said  Lady  the  Queen  belong,  as  in  many  and  carry  ii  away 
Records,  Rolls,  and  Remembrances  of  the  Court  of  Exchequer  from  thence,  by 
more  fully  appear.     And  whereas  also  the  said  Lady  the  Queen  Jf  ^w^^^. 
the  S2i\A  first  Day  of  March,  in  the  Year  aforesaid,  at  fVestminster^  cept  three,' which 
commanded  and  assigned  Thomas  Thurland  and  Daniel  Howseter  thf«e  took  a 
to  cause  and  procure  certain  Lands  and  Mines  for  such  Metal  ]Si^o7bas? 
called  Ore  of  Copper,  containing  in  itself  Gold  or  Silver  within  the  Metal,  where 
said  wast  or  mountainous  Lands  called  Newlands,  for  the  Use  of  the  Gold  or 
tlie  said  Queen,  to  be  searched  and  dug,  and  such  searching  and  f^Jn^'^JIJ.fJjg  tb. 
digging  to  be  continued  there  during  a  certain  Time  to  come,  and  \^\ne  of  the 
to  procure  such  Metal  from  time  to  time  found  and  dug  up  there  to  base  Metal,  and 
be  carried  away,  and  for  the  Use  of  the  Queen  to  be  melted,  fined,  J^^'fhc  lattcrCase 
or  otherwise  converted.     By  force  whereof  the  said  Thomas  Thur*  as  well  the  Gold 
land  and  Daniel  caused  the  Quantity  of  six  Hundred  Thousand  or  Silver  as  the 
Pounds  Weight  of  Ore  of  Copper,  containing  in  itself  Gold  or  ^„"l^f^R^^^ 
Silver,  to  be  dug  up  in  tlie  said  Lands  called  Newlands,  and  to  be  to  Uie  Proprietor 
there  laid  ready  to  be  taken  and  carried  away  from  thence,  intending  of  the  Soil,  other* 
to  continue  the  same  Search  and  digging  as  they  were  commanded  ^^qI^% 
by  tlie  Lady  the  Queen,  until  Thomas,  Earl  of  Northumlferland,  uiere  all  shall  go 
the  8th  Day  of  October  last  past,  and  divers  other  Times  into  the  to  the  C^own  by 
said  Lands  called  Newlands  entered  and  intruded,  and  interrupted  ^01?^!?'^**  h  aa 
and  disturbed  the  said  Thomas  Thurland  and  Daniel,  and  other  the  Information 
Labourers  in  the  said  Mines,  as  well  from  searching  and  *  digging,  as  [  *3 14  ]  charged 
from  canying  away  the  said  six  Hundred  lliousand  Pounds  Weight  ^,^    of  ^*oer 
of  the  said  Ore  of  Copper  dug  up  and  put  upon  the  Land  as  is  jn  Question  coq«- 
•foresaid,  to  the  Damage  of  the  Lady  the  Queen  ^1000.    Against  talned  Gold  or 
'which  the  Earl,  protesting  that  the  Queen  ou^ht  not  to  have  or  iJ*JfcJjj*^t  ?5 
enjoy  by  reason  of  her  Prerogative  all  and  smgular  Mines  and  not  deny  it,  nor 

Ores  of  Gold  and  Silver,  and  of  all  other  Metals  containing  in  averred  (as  he 

should  have  done) 
that  the  Gold  or  Silver  contained  in  them  was  not  of  the  greater  Vahie,  nor  sniBcient  to  deliray 
tlie  Charpes  of  retting  it,  therefore  the  said  three  Justices  agreed  that  the  best  slponld  be  in* 
tended  for  the  King,  rb.  that  the  Gold  or  Silver  was  of  the  greater  Valne,  and  so  that  Judgment 
jhoald  be  given  against  the  Defendant.  Vide  t  Inst.  577.  3  Inst  ISf .  Davis,  19.  a.  1  Finch  \e. 
146.  f  Pinch  S3.  132.  Crompt.  J.  C*  111.  b.  lit.  a.  4  Bac.  Abr.  XGO,  \6t.  SUt.  1  W.  ft  M. 
cap.  30.  6  W.  ft  M.  cap.  6. 
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them  Gold  or  Silver,  with  all  Tilings  conceniing  tfaem,  in  the 
Land  or  Soil  of  aiiy  of  her  Subjects,  for  Plea  as  to  the  Eotry  ioto 
the  said  Lands  called  Serdands^  and  as  to  the  InUjruptioa  and 
Disturbance  from  and  in  the  searching  and  digging  of  6ve  Hundred 
Thousaml  Pounds  Weight  of  Ore  of  Copper,  Parcel  of  the  said  six 
Hundred  Thousand  Pounds  Weight,  and  from  aod  in  tlie  canying 
away  of  the  same  five  H  undrcd  Hiousand  Pounds  Weight  of  Cop- 
per Ore,  he  says  that  the   same  five  Hundred  Tliousand  Pounds 
Weight  of  Copper  Ore  were  dug  in  one  Vein  or  Mine  of  the  said 
Veijis  or  Mines  for  Ore  wiihin  tlic  said  v%ast  or  mountainous  Lands 
called  Neuiands.    And  that  the  ^ame  Laiidi,  in  which  are  the  Veins 
'    or  Muies,  are,  and  from  Time  immemorial   lia%'e    been.  Parcel  of 
■  10,CXX)  Acres  of  a  great  Wast  called  DerzCi'/tifeh,  in  the  said  Couutj 
of  Cumberland.  And  further,  he  sa\s,  that  the  late  King  and  Queen 
Philip  anil  Mary  were  seized  of  tlie  said  10,000  Acres  called  Ber- 
zceiitjcls,  whereof,  S)'c.  in  their  Demchiic  as  of  Fee,  in  right  o^tbe 
Crown  of  Efiglaiid,  and  being  so  seized,  by  their  Letters-patent, 
bearing  Date  at  Richmond,  the  l6th  Day  of  August,  in  the  4th  and 
5th  Years  of  their  Heign,  shewn  to  tlie  Court,    of  their  spedil 
Grace,  certain  Knowledge,  and  meer  Motion,  granted  to  tlie  said 
Earl  oif  Northumberland,  the  said  10,000  Acres  called  Derwentfeh, 
whereof,  S^c.  amongst  other  ITimgs,  by  the  Name  of  all  tber 
Honour  of  Cockermoulh,  and  of  tlieir  Castle  of  Cockcrmouth  and 
Eftremond,  ^cc.  and  of  all  their  Manors,  Lands,  Tenements,  arid 
Villages  of //re  fHlages,  Jspater,  NezclandraWp  &c.  DenctntfdSf 
&c.  with  Uieir  Appurtenances  m  the  County  of  Cumberland,  latt 
Parcel  of  the  Possessions  and  Hereditaments  of  Henry,  lateEul 
of  Northumberland  \  to  have  ai:d  to  hold  the  same  to  the  said 
Thomas,  F.ail  of  Northumberland,  and  to  his  Heirs  Males  of  his 
Body  lawfully  begotten,    the    Remainder   to   Ileniy  Percy,  bii 
Brother,  and  to  the  Heirs  Males  of  his  Body  begotten.     Byforct 
whereof  the  said  Thomas,  Earl  of  Nortbumberlaud,  the  last  Diy 
of  August ^  in  the  said  4lli  and  oth  Years  of  the  Reign  of  the  h^ 
King  and  Q.ieen,  into  the  said  10,000  Acres  called  Dcncenijtk 
whereof,  Ssc,  entered,  and  was  thereof  btized  in  Tail  by  Force  of 
the  Gift  aforesaid.     And  being  so  seized,  the   said   8th  Day  of 
October,  in  the  Information  specified,  he  disturbed  and  interrupted 
the  said  Thomas  Thurland  and  Daniel  Ilozcscter,   and  other  la- 
bourers in   the  suid  Mines,  as  well  from  and  in  the  making  ai^ 
continuing  the  Scarcii  and  digging  of  tl^  said  live  Hundred  Thou- 
sand    Pounds  Weight   of  Copper   Ore,   Parcel   of    the  said  six 
(luiidred  Thousmid  Pounds  Weight,  in  the  said  one  Vein  or  Miw 
witiiin  the  said  Lauds  culled  Netclands,  as  from  and  in  the  takin; 
and  carrying  away  of  the  same  five  Hundred  Thoiisaud  Pound* 
W'eiglit  of  Copper  Ore,  there  in  Form  aforesaid  ting  up,  and  W 
upon  tlie  Land,  as  it  was  lawful  for  him  to  dp.      U  itii  this,  dat 
the  said  Thomas,  Karl  of  Northumberland,  will  aver  ths^t  the  ttid 
10,rOO  Acres  culled  Derwenfjels,  6;c,  \\here(»f,  Sfc.  and  the  said 
Mine  in  the  said  Lands  called  Ncrclandsj  were  Parcel  of  the  LaiA 
Possessions,  and  Hereditaments  of  the  said  Henry,  late  Earl  ot 
Northumberland*     And  with  this  that  the  said  Rarl  will  aver,  tkat 
the  said  one  Vein  or  Mine  of  Ore  or  Metal  of  Copper  wasfir< 
opened  after  the  said  l6th  Day  of  August,  iu  the  said  4th  and  Jtb 
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Years  of  the  Reign  of  the  said  late  King  and  Queen,  that  is  to  say, 
thejirst  Day  of  ^pril,  in  the  7th  Year  of  the  Reign  of  the  Que^n 

.  that  now  b.  And  he  traverses  the  Seizin  of  the  Queen  the  said 
first  Day  of  March,  and  the  Intrusion,  ^*c.  which  Things  he  is 
ready  to  aver,  and  demands  Judgment,  and  prays  to  be  dismissed. 
And  as  to  the  Interruption  and  4)isturbancc  as  well  from  and  in 
the  making  and  continuing  the  Search  and  digging  of  one  Hundred 
Thousand  Pouuds  Weight  of  Copper  Ore,  being  the  Residue  of 
the  said  six  H  undred  Thousand  Pounds  Weight  of  Copper  Ore, 
as  from  and  in  the  taking  and  carrying  away  of  the  same  one 
Hundred  Thousand  Pounds  Weight  of  Copper  Ore,  the  same 
Earl  says,  tiiat  the  same  one  Hundred  Thousand  Pounds  Weight 
of  Copper  Ore,  being  the  Residue,  were  dug  in  the  Residue  of  the 
said  Veins  or  Mines  of  Ore  and  Metal  witliin  the  said  Lands 
called  Newlands,     And  that  the  said  late  King  and  Queen  Mere 

•,  seized  of  and  in  the  said  Veins  or  Mines,  being  the  Residue,  in 
which  the  said  one  Hundred  Thousand  Pounds  \Veight  of  Copper 

•  Ore,  being  the  Residue,  were  dug,  in  their  Demesne  as  of  Fee,  in 
right  of  the  Crown  of  England,  which  Veins  or  Mines,  being  the  ^ 

Residue,  were  opened  the  said  1 6th  Day  of  Jlugust,  in  the  said  4th 
.and  5th  Years,  and  long  before.    And  the  same  King  and  Queen 

.  being  so  seized,  by  the  said  Letters-patent  here  shewn  to  the  Court, 
gave,  and  of  their  special  Grace,  certain  Knowledge,  and  meer 

.  Motion,  granted  to  the  said  Thomas,  Eaii  of  Nurthnmberland,  the 
said  Veins  or  Miues,.  being  the  Residue,  in  which,  Sfc.  by  the  Name 
of  all  their  Honour  of  Cockermouth,  ut  supra ;  and  also  by  the 
jM^aune  of  all  and  singular  their  Messuages,  Mills,  Lands,  Sfc. 
Wrecks  of  Sea,  Mines,  Quarries,  and  all  other  their  Rights,  Pri- 
wileges.  Profits,  Commodities,   Emoluments,  and  Hereditaments 

•  whatsoever,  situate,  lying,  and  being  in  the  said  Towns,  Fields, 
Parishes,  and  Hamlets  of  Cockermouth,  8lc.  Derwtnifels,  &c.  to 
the .  said  Honours,  Manors,  ^c.  appertaining,  or  as  Member, 
Part,  or  Parcel  of  the  same  Honours,  Manors,  i^c,  then  before 
knovm,  accepted,  used,  or  reputed,  and  which  before  Time  were 

:  Parcel  of  the  Lsuids,  Possessions,  aud  Hereditaments  of  the  said 
Henry,  late  Earl  of  Northumberland :  To  have  and  to  hold  the 
same  to  the  said  Thomas,  Earl  of  Northumberland,  and  to  the 
Heirs  Males  of  his  Body  lawfully  begotten,  the  Remainder  to 
Henry  Percy,  his  Brother,  and  to  the  Heirs  Males  of  his  Body 
begotten,  whereby  (he  said  Thomas,  Earl  of  Northumberland,  was 
of  the  said  Veins  or  Mines,  being  the  Residue,  seized  in  his  De- 

•  mesne  as  of  Fee-tail,  with  the  said  Remainder  over,  by  the  Form 
'  of  the  Gift  aforesaid.     And  the  said  Earl  being  so  seized,  he,  the 
•said  8th  Day  of  October,  the  said  Thomas  Thurland  and  Daniel,' 
^  and  the  other  Labourers  in  the  said  Mine  interrupted  and  disturbed 

firom  and  in  the  making  and  continuing  the  Search  and  digging  of 

-  the  said  one  Hundred  Thousand  Pounds  Weight  of  Copper  Ore, 

'  being  the  Residue  of  tlie  said  six  Hundred  Thousand  jPounds  Weight 

.  4>f  Copper  Ore,  in  the  said  Veins  or  Mines,  being  the  Residue, 

for  the  Ore  and  Metal  aforesaid,  in  the  said  Lands  called  Nesth 

^  lands,  and  also  from  and  in  the  taking  and  carrying  away  of  ihe       F  ''^315  1 

same  one  Hundred  Thousand  Pounds  Weight  of  Copper  Ore,  being 

ihe  Residue,  there  in  Fonn  aforesaid  dug  up,  imd  laid  upon  .the 
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Lmd^  M  it  wai  will  kwlnl  for  liim  to  do.  Widi  this  tint  ik 
•ud  Etfi  wiB  «m  tbit  tbe  V«m  or  Miatm,  bene  the  Roiifae 
in  wbich»  Ifc.  wtre  Pared  of  tbo  Pbtaetnom  and  Haeditaiaciti 
of  the  taid  late  Htmry  Earl  of  N^Hkmmbertmd.  AD  rnUch  tk 
said  TAoiMt  Earl  b  ready  to  ymty,  Sfc.  and  demaiida  JudpKBt, 
and  pra>s  to  be  ditiniMcd,  ftr*  Upon  whkh  two  Pleas  tlie  Qaeci'' 
Attorney  haa  deoMirred  ki  Law. 

And  the  Matter  was  argued  in  the  Excbeqoer^dnunber^  ia  tk 
aaW)  Tenn  of  Si.  Michael,  before  all  the  Juaticea  of  Etiglmd, 
and  the  Barons  of  the  Exekequer,  by  OaslaKp  Appienticei  tk 
Qiieen*8  Solicitor^  Gtrmrd,  the  Queen  s  Attomeyp  nud  Wray  aid 
Barham^  Qaeen*a  SeQeanti ;  and  on  the  Part  of  the  Earl  hySUr- 
borm  and  Ac//,  Apprentices,  and  Mtad^  Serjeant.  And  the  Mtf- 
ter  was  divided  mto  three  Points.  The  first  was,  if  all  Mines  wi 
Ores  of  Gold  or  Silver^  which  are  in  the  Lands  of  SulyectSi  wii 
Power  to  dig  the  Land,  atid  carry  away  the  Ore,  and  other  bo- 
dents  thereto^  belong  of  Right  to  the  King  of  tlua  Reafan  bj  IVe- 
rogative  or  not,  inasmuch  as  this  is  not  recited  in  the  Treatise  4r 
PrtrogaHva  Regi$9  and  inasoradi  also  as  the  digpng  for  it  is 
another's  Land  toodies  the  Freehold  and  Inheritance  of  anolkr. 
And  upon  tfab  the  two  other  Points  depend^  for  if  the  King  ikD 


1  Point 
For  the  Qneen. 
IftheKinfuhall 
by  Prerogative 
have  all  Mines  of 
Gold  or  Silver  in 
the  Lands  of  Sob- 
jrcU.S.P.Slnit. 
.W7.   3  Init.  13SP. 
Datiii  19.  a. 
1  Pinrh  146. 
t  Findi  13S. 
4  Bac.  Abr.  180. 
»  Lane  f  6. 


not  have  them,  then  in  the  two  other  Pointa  the  Law  is  agnsrt 
the  Quet^;  and  if  the  Law  be  that  the  King  shall  have  ttcn, 
from  this  Foundation  the  Counsd  for  the  Queen  said,  it  woiU 
fellow  that  ill  the  two  other  Points  the  Law  k  with  die  Qbms. 
So  that  they  took  this  to  be  the  principal  Pcunt.     The  sensd 
Point  was,  whether  or  no  Mines  arid  Ores  of  Copper  contsinii| 
b  them  Ciold  or  Silver,  which  are  in  the  LmmIs  of  Subject^  wik 
Power  to  dig,  and  carry  t^^^y*  sod  other  Incideiita,  belong  sk 
to  the  King  of  this  Realm  by  Prerogative.    The  third  was^  if  » 
be  that  Mines  and  Ores  of  Copper  containiiq;  Gold  or  Sihcr 
belong  to  the  King  by  Prerogative^  nevertheless  if  the  said  Gnst 
of  King  Philip  and  Queen  Mary  of  the  Lsnd  in  the  first  Cm, 
and  of  all  and  singular  Mines  in  the  other  Case,  made  by  die  aid 
Charter  being  de  gratia  sua  speciali,  certa  scientia,  ai  mero  matt 
Muist  be  suflicient  to  make  the  Ores  and  Mines  paaa  from  themtD 
the  said  Earl  of  Northumberland  or  not. 

As  to  the  first  of  these  three  Points,  Oudow  alledged  tlvcc 
Reasons  why  the  King  shall  'have  Mines  and  Orea  of  GoU  or 
Silver  within  the  Realm,  in  whatsoever  Land  they  are  foiMML  IV 
first  was,  in  respect  of  the  *  Excellenc}'  of  the  Thing,  for  of  si 
Tilings  which  the  Soil  within  this  Realm  prodnces  or  yields  GoU 
and  Silver  is  the  most  excellent ;  and  of  all  Persons  in  die  Redn 
the  King  n  in  the  Eye  of  tlie  Law  most  excellent.  And  the  cooi- 
mon  Law,  which  is  founded  upon  Reason,  appro|iriates  evsy 
lliing  to  the  Persons  whom  it  best  suits,  as  conunon  and  triviii 
1  hinvs  to  the  common  People,  Tilings  of  more  Worth  to  Ptf- 
sons  in  a  higher  and  superior  Class^  and  Things  most  ezctUesI 
to  those  Persons  who  excell  all  other ;  and  becauae  Gold  sod 
Silver  are  the  most  excellent  Thinas  which  the  Soil  contains/  tbe 
Law  has  appointed  them  (as  ia  Kaason  it  ought)  to  the  Pcnos 
who  is  most  excellent,  and  that  is  the JCing*  And  so daesj 
JiLewis^  in  regard  to  tbe  Water  as  well  aa  tbe.£arth»    For  dk 
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Thin|;s  of  Value,  whidi  the  Sea  or  Water  Ttelcb,  are  die  JFUks 
tKerein,  and  of  Fishes  whicti  are  in  die  Sta  in  Eighnd,  .dial  ifi, 
in  the  Arms  of  the  Sea  or  Water  within  the  Land,  ^o  w»  more 
etcellent  than  others,  vtt.  Sturgeons  and  WhalcM.     I  And  in  re- ^stamf.  PfcrM. 
apect  of  their  Excellency  the  common  Law  has  appropriated' ^•^•^••«  ACo. 
them  to  die   King,  who  is  the  most  excellent  Penon  in  the  oi^u56?al^^^ 
Kealm,  as  appears  h^  the  Treatise  de  Prerogmiiva  tk  Rt^pSf  cup.  e  Mod.  rs. 
11.  which  says,  the  Kiftg  ikall  have  fVhaki  and  Siurgeons  iaken  i  F^ach  146. 
in  the  Sea,  or  elsewhere  within  the  Realm,  which  is  not  a  new 
Law,  but  a  Declaration  of  the  common  Law  before. .  And  Btn^ 
ham  said,  that   '  Britton,   who  wrote  a   hmg  YiaM  before  die  •  Britten  9$.  a. 
mdiing  of  the  Treatise  de  Prerogativa  RegUj,  shews  ioT  his  Chapter 
tf  Trovers,  that  in  his  Time  the  Kiiig^  by  his  Prerogative,  should 
nave  those  Fishes  by  the  common  Law.    So  that  the  Hxcellenqr  of 
die  King's  Person  draws  to  it  Things  of  an  excellent  Nabire.   The 
second  Reason  was,  in  respect  of  the  ^Necessity  of  the  Thing,  <LaDef6.  4Bae* 
For  die  King  is  die  Head  of  die  WeaUNiblic,  and  the  SulMecU  are  ^^*  ^^^* 
his  Members,  and  the  *  Office  of  the  liing,  lo  which  the  Law  has  •  P.  N.  B.  tst.  a. 
appointed  him,  is  to  preserve  his  Subfects;  aod.tfaeir  P^eaervadwn  ^  ^^^  ^^' 
consbts  in  two  Things,  vix.  in  an  Army  to  defend  them  against 
Hostilities,   and  iii  good  Laws.    And  an  Army  cannot  be  had 
and  maintained  withput  Treasure,  for  which  Reason  aome  Au- 
thors,   in  their  Books,  ^all  Treasure  the  'Sineim  of  War;  so  rce.Xitt90.h. 
that  the  Want  of  Treasure  is  the  Want  of  an  Army  Md  of  Force  toi*  ^ 
to  defend  us  against  Hostiliues,  from  whence  would  ensue  the 
Buin  of  the  Realm,  and  the  Confiision  of  die  People.    And  if 
the  Gold  and  Silver,  whereby  the  Treasure  is  to  be  made,  should 
belonff  to  the  Subject  who  is  the  Proprietor  of  die  Land  in  which 
it  is  U)uud,  jtfaen  should  It  beloM  to  soother  than  to  him  whom 
the  Law  jsppoipts  (to  i^hnd  the  reoplet  fiod  to  prepare  an  Army 
und  Foupe,  aod  h^  vho  is  appointed  by  the  Law  to  be  dieir  0e* 
fender  would  be  destitute  of  Powef  or  Means  to  defend  them, 
lyhich  would  be  veir  inconvenient    And  therefoiie  inasmuch  as 
God  has  created  Mmes  within  this  Realni,  as  a  natural  Pkt>* 
TJsion  of  Treasure  for  the  Defence  of  the  Realm,  it  is  reasonable 
that  he  who  has  the  Government  and  Care  of  die  People,  whom 
he  cannot  defend  without  Treasure,  should  have  the  ^IV^Mure 
vhefeyvpth  to  defend  them ;  so  that  the  Law  has  for  Necessity's 
S^e  appropriated  the  Mines  of  Gold  and  Silver  to  the  King. 
The  third  Reason  was,   in  respect  of  its  >  Convenience  to  the  tLantfir- 
Sidijects  in  the  Way  of  mutual  Commerce  and  Traffick.    For 
tihe  Subjects  of  the  Itealm  must  of  Necessity  have  Intercourse 
or  Dealmg  with  one  another,  for  no  Individnal  is  fumfsbed  with 
ftll  necessary  Cotnmoditiea,   but  one  has  Need  of  the  Things 
which  another  has,  and  they  caimot  sell  or  buy  together  without 
Coin,  tor  perhaps  one  who  w^nts  that  which  ariother  has,  has 
no  other  Commodity  or  Thing  to  give  in  Excbaqge  for  it,  and  if 
)id  has,  yet  perhaps  the  other  has  no  Occasion  for  H>  mmI  even  # 

admitting  that  he  has  Ocdision  for  it,  it  may  be  that  the  one  Com- 
^(lodity  is  worth  more  thae  the  odier,  and  they  have  no  Means  to 
fnake  die  Price  equal  biit  1^  M^Noey;   so  tlMlt  the  Inequality  in 
the  Vfhie  of  Things,  and  the ''^  Want  pf  M#ans  to  reduce  diem  to      [  *3l6  3 
^  ^uali^,  wonM  g^ealfy  intemipt  the  Course  of  Dealing  be- 
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tween  Man  and  Man,  if  GoH  had  not  provided  a  Remedy  for  it, 

which  he  has  done  by  Gold  and  Silver  dug  out  of  Mines.     And 

if  the  Subject  sHould  halve  it^  the  Law  would  not  permit  him  to 

•  Pqpb. tis.  iH.  coin  it,  nor  put  a  Print  or  •Value  upon  it,   for  it  belongs  to  the 

H*  P,  C.  188.       King  only  to  fix  the  Value  of  Coin,  and  to  ascertain  the  Price  of 

Davis  19.  a.  b.       ^jjg  Quantity,  and  to  put  the  Print  upon  it,  which  being  done^  the 

Coin  becomes  current  for  so  much  as  the  King  has  limited.     But 

if  the  Subject  should  have  the  Ore  of  Gold  and  Silver  which  b 

found  in  his  Land,  he  could  not  convert  it  into  Coin,  nor  put 

k  13  Ass.  pi.  t.      *"y  Print  or  Value  on  it.     ^  For  if  he  makes  Com  it  was  H  igh- 

Flti.  Corofie  188.  treason  by  the  commdn  Law  before  the  Statute  '  of  25  Ed,  3. 

^'^^*Flcta'^lur*l"  ^^P'  "'  ^'  ^^  appears  by  23  j4ss.  where  a  Woman  was  burnt  for 
cap.  20.  i/s.  forging  or  counterfeiting  Money,  and  it  was  High-treason  to  the 

s  Inst.  16, 17, 18.  King  because  he  has  the  sole  Power  to  make  Money.  So  that  the 
8/*Mrtto^ftS!l  ^^^y  ^f  *®  IRe^^m  would  receive  no  Benefit  or  Advantage  if  the 
T.  3  H.  7. 10.  pl^  Subject  should  have  the  Gold  and  Silver  found  in  Mines  in  his 
s.  which  says  it  Land ;  but  on  the  other  Hand  by  appropriating  it  to  the  King,  it 
Wbre'if  sSl^  tends  to  the  universal  Benefit  of  all  the  Subjects  in  making  their 
tateof  25£d.  3.  King  abic  to  defend  them  with  an  Army  agamst  all  Hostilities, 
is  not  Law.  and  when  he  has  put  the  Print  sind  Value  upon  it,  and  has  disr 

persed  it  among  his  Subjects,  they  are  thereby  enabled  to  carry  on 
mutual  Commerce  with  one  anodier,  and  to  buy  and  sell  as  they 
have  Occasion,  and  to  traffick  at  their  Pleasure.  Wherefore  for 
jthiese  Reasons,  viz.  for  the  Exi::ellency  of  the  Thing,  and  for  the 
Necessity  of  it^  and  the  Convenience  that  will  accrue  to  the 
Subjects,  the  conimon  Law,  which  is  no  other  than  pure  and 
tried  Reason,  has  appropriated  the  Ore  of  Gold  and  Silver  to  the 
c  Lute  16.  King,  in  whatever  Land  it  be  found.     *  And  Gerard  said,  that 

it  would  be  inconvenient  for  a  Subject  to  have  Gold  and  Silver 
found  in  Mines  in  his  I^nd,  because  Mines  of  Gold  and  Silver 
are  the  Fountains  out  of  which  the  Treasure  is  drai^n^  and  tbej 
serve  to  provide  an  Army  and  Force  against  foreign  Hostilities, 
arid  to  make  Money  and  Coin  for  the  carrying  on  of  Commerce 
nnd  IVaffick  among  the  Subjects,  and  if  the  Law  should  suffer 
the  Subject  to  have  it,  these  Conveniepces  would  be  totally  lost, 
aiid  the  Public  would  never  share  of  them.  And  another  Ihcon- 
'iBae.Abr.i6i.  venicnce  would  also  follow,  which  is,  **  that  thereby  the  Subject 

would  surpass  the  King  in  Treasure  and  Substance,  Yi'hich  would 
inake  the  "Subject  honourable  and  powerful,  and  the  King  con- 
temptible, and  liable  to  be  deposed  or  rebelled  against ;  for  a 
Subject  who  is  sii^ierior  to  the  King  in  Substance  and  Treasure 
will  seldom  obey,  and  for  the  Servant  to  be  greater  than  the 
Mastef,  or  the  Subject  greater  than  the  King,  is  very  dispropor- 
tlon.ible,  and  h^ibversive  of  all  Order  and  Rule.  And  such  would 
be  ^;ur  Law  here,  if  it  should  make  Subjects  Possessors  of  Mines 
of  Gold  and  Silver.  But  the  Law  of  England  is  not  so  unrea- 
sonable nor  irregular,  but  it  observes  a  due  Proportion  and  Sym- 
m  iry  \n  the  Members  of  the  Public  Weal,  and  therefore  it  makes 
thi  Kr.  g  Possessor  of  all  Mines  of  Gold  and  Silver  in  whatever 
1^  uid^  tlioy  are  found  within  the  Realm.  And  upon  the  three 
.  Reasoits  above  mentioned,  and  especially  upon  this  fourth  Point 
coaceriing  the  Inconvenience  of  it^  they  and  all  the  rest  of  the 
Counsel  Jor  the  Quelh  relied.    And  to  prove  that  the  Law  of  da 
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Realm  is  an<il  always  has  been  accordiuglyi  they  produced  divers 
Precedents  and  Mutters  of  Record  out  of  the  £xchequer  in  tlie 
Times  of  several  Kings,  whereof  one  was  in  the  Time  of  Kin^ 
Jidzcard  3.  and  was  as  follows. 

Deions:  This  Indenture  made  between  our  Lord  the  King  of  the  Anno  32  Ed.  3. 
one  Part,  and  John  Balancer  and  Walter  Golbeter  of  the  other  Part,  Rot.  4. 
tcitnesscth,  that  our  said  Lord  hath  committed  and  Ut  to  the  said 
Jolui  and  VValtt  r  his  Mines  of  Gold  and  Silver  and  of  Copper  in 
the  County  of  Devon^  xchich  mxiy  be  found  in  Mountains  and  in 
wild  and  desart  Places  hereafter  bi/  two  Years  next  to  come,  so  that 
the  said  John  and  Waller  maj^  di£  to  find  the  Mines  in  all  Places 
where  they  shall  sec  best  for  the  Profit  of  our  said  Lord  the  King 
in  the  same  Mountains,  wild  and  depart  Places,  and  not  in  Gar* 
dens,  nor  under  thi  Houses  of  any,  and  in  case  it  shall  be  necessary 
Jar  them  io  fell  Frees  in  order  to  make  the  said  Mine,  they  shati 
presently  pau  for  the  Trees  which  they  shall  so  fell  to  tnose  to 
whom  tney  belong,  according  as  it  shall  be  agreed.  And  then  shall 
render  for  the  same  Mines  to  our  said  Lord  the  King  20  Marks 
for  the  Year  neat  to  come,  that  is  to  say,  10  Marks  at  the  Feast  of 
Mastery  and  1 0  Marks  at  the  Feast  of  St.  Peter,  in  the  Gule  df  -4i/- 
gust.  And  for  the  second  Year  our  said  Lord  the  King  shall  have 
the  fifth  Part  of  the  Gold,  und  of  the  Silver,  and  of  the  Cof" 
per,  which  shall  come  from  the  same  Mines.  And  that  none  shall 
meddle  in  the  digging  to  find  such  Mine  but  the  said  John  and 
Walter,  ajid  their  Servants,  during  their  Term,  &c.  Given  at  Lop- 
clon,  the  llth  Day  ofJwh,  in  the  Year  of  the  Reign  cf  our  said 
Lord  the  King,  oj  England  the  32d.  and  of  France  the  IQth. 
In  32  Ed.  3.  Kot.  4. 

I 

By  which  Lease  made  of  his  Mines  of  Gold  and  Silver  (it  was 
said)  it  appears  that  he  called  them  his  Mines  of  Gold  ond  Silver 
whidi  are  in  another's  Soil,  for  the  Words  are  that  they  might  dig 
to  find  the  said  Mines  in  all  Places  where  they  should  see  best  for 
the  Profit  of  the  King^  and  if  in  all  Places  without  Exception, 
ergo  it  IS,  in  the  Lands  of  Subjects ;  and  tlie  Words  of  Hestraint, 
viz.  and  not  in  Gardens,  nor  under  the  Houses  of  any,  imply  that 
they  shall  not  be  restrained  to  dig  in  other  Places  of  others  thun 
ID  Gardens  and  under  Houses;  and  by  ihe  Limitation  of  Uie  Pay- 
ment for  the  Trees  felled  to  them  to  whom  they  belong,  it  is  im- 
plied that  they  might  fell  the  Trees  of  Subjects,  and  they  shall  be 
intended  Trees  growing  where  the  Mines  are^  and  not  elsewhere; 
for  if  by  Force  of  the  Lease  they  could  not  have  felled  the 
Trees  of  any.  others  than  of  the  King  himself,  then  he  would  opt 
have  reserved  ^ny  Payment,  or  at  least  he  would  have  reserved 
the  Payment  to  himself  only,  and  not  to  others.  And  if  any 
one  will  say  that  the  King  demised  the  Mines  of  Copper  also, 
^hich  ought  to  be  intended  in  his  own  Spil,  and  not  in  the  Soil  of 
another,   and  tiiei^efore  that  the  same  shall  be  intended  of  the  , 

Gold  and  Silver  Mines,  Sir,  if  tlii^  should  be  granted  as  to 
the  Copper  Mines,  yet  it  cannot  b^  granted  as  to  the  Mines 
of  Gold  -and  Silver,  for  it  is  proved  that  the  Lessees  have 
Power  given  them  by  the  Lease  to  dig  in  the  Land  of  another, 
and  if  they  could  not  do  so  by  Law,  it  cannot  be  so  intended 
of  another's  Soyil  for  Copper,  ergo  this  Power  roust  necessarily 
be  referred  to  the  digging  in  the  Land  of  another  for  Gold 

and 
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and  Silver.      And  from  Uiis  Precedent  it  aiaj   be    mcii  how 
[  *S17  ]  .    •the  Law  was  taken  at  that  Tmie,  for  it  ia  to  be  presumed  tbt 

inch  Lease  was  made  by  the  good  Advice  of  Sa^pes  of  the  Lnr, 
and  that  the  Law  was  so,  or  else  the  Lease  had   nol  been  wmk. 
Another  Charter  was  alledged  made  by  Kipg  Hickard  2.  k  da 
Marnier. 
Abbo  8  R.  s.  Detott.  Richardus  secundus  per  lUeras  $ua$  paienieM  apmd  WeH» 

K*^  ^r  fnonatierum  15*  die  Junii  anno  regni  nd  octavo,  cmKemi  NkUm 

Wake  clerico^  et  licentiam  dedit  pro  $e  el  ha:redilnu  smk  fmitUm 

in  it  fuiL  quod  ipte  omnes  mitieras  auri  et  argenii  in  comUdbt 

Devon,  uoicunyue  eas  invenire  poterit^  titm  infrm  libertatti  ^wim 

extra  (hahita  hcentia  fodendi  in  terra  ilia  nhi  hujmanodi  maere 

fuerint)  per  se  et  deputatos  suos  scrutarit  fodert,  ^  i**  opertftioniki 

poneret  et  metalla  tbidem  inventa  triare  et  purgare  pomt,  a  i^9 

'  prasentium  usaue  ad  Jinan  decern  anttorum  proximi  Meqmenlimm  4 

pUnarte  complendorum.     Kolem  quod  idem  Nicho/aus  sen  ioMA 

mi  interim  amoveantur  de  commodosuo  in  hac  parte  Jaciemu^  m 

quod  aliquis  alius  de  hujusmodi  mineris  ibidem  se  memo  tempore  ra- 

tromittat.    lii  semper  qudd  idem  Nichohui  de  deeiifut  parte  pn- 

ficui  provenientii  de  minera  pradida  sacrosanctm  ecclesidR  Jiddker 

respondeat:  Et  pntfato  rep  apnd  Scaccarium  uium  ntfgidis  mm 

in  tribus  septimanis  sancti  Mickaelis  de  nona  .parte  ^uMtdem  prcfiad, 

•^  post  triationem  et  pursationem  hujwmodi  auri  et  argenti  in  mintm 

illis  inventorum,  Jidefem  compotum  reddat.  Et  pro  mafms  Uk^ 
ribus,  dili^entiis,  et  expenjies,  qum  ipsum  Hicholaum  et  dtctos  deph 
tatos  suos  %n  hac  parte  necessario  apponere  oportabit,  prmfatm  fa 
vult,  et  tenore  prasentium  concedit  pro  se  et  lutredibuM  nas^  qwU 
pradictus  Nicnolaus  et  dicti  deputati  sui  residmsm  dicti  pr^iad 
ultra  decimamet  nonam  partes  ad  opus  suiim  propriusn,  kabamtt 
ft  inde  liberi  disponere  possent,  prout  pro  commodo  sue  mrfw 
xiderint  faciendum,  &c.  In  cujus,  8lc.  xeste  rege  apud  fVestetih 
vasterium  15*  die  Junii  anno  regni  sui  'Octa'po,  /itSltS. 
Rot.  22. 

Which  Charter,  made  to  search  for  all  Mines  of  Gold  and  Sihcr 
in  die  said  Coimty  ubicunque  eas  invenire  poterit,  tcnm  infra  liber* 
fates  quam  extra^  (it  was  said)  implies  that  the  King  took  himself 
to  be  the  Possessor  of  all  Mines,  for  the  Words  omnes  mineras  ad- 
mit of  no  Exception,  whether  the  Mine  be  in  the  Land  of  a  Sob- 
ject  or  not.     And  the  Words,  habita  Hcentia  fodendi  in  terris 
illis  ubi  htyusmodi  minerte  fuerint^  imply  that  the  King  inteoded 
Mines  in  tiie  Soil  of  others,  and  not  otily  in  his  own  Soil,  for 
these  Wofrd^  of  Licence  are  to  be  taken  to  have  Licence  of  the 
Subject,   )A'hjere  the  Subject  is  the  Proprietor  of  the  Land,  and 
not  where  ^he  King  i^  seized  of  the  Land,  for  there  the  Charter  b 
sufficient  without  bucI^  Licence.      And  the  Clause,  nolens  quod 
aliquis  alius  de  hujusrnpdi  mineris  ibidem  se  medio  tempore  iiftro- 
mittatf  implies  that  the  Kifi^  understood  that  he  had  Power  to  re- 
strain all  Men  from  ineddlmg   in  such  Minf»,  viz.  in  any  Mine 
whatever  within  the  said  County  without  Exception,  be  the  suae 
in  the  Spil  of  a  Subject,  or  not.    And  it  is  to  be  presumed  tkit 
such  Charters  were  made  by  the  Advice  of  Men  (earned  in  the 
Law,  and  agreeable  to  the  Law  rather  than  otherwise.     And  si- 
f  hough  the  Charter  contaiu^  that  Licence  shall  be  had  of  the  Sub- 
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ject  to  dig  where  the  Mine  is  in  his  Land,  yet  it  cannot  properly 
be  intended  hereby  that  he  coilld  not  dig  there  without  such  Li- 
ceuce,  but  it  is  rather  a  Matter  of  Curtesy  in  the  Prince,  than  of 
Necessity,  for  if  he  had  Licence 'of  the  Possession  of  the  Soil  to 
dig,  yet  if  be  had  not  the  King's  Charter,  neither  he  nor  the  Pos- 
sessoT  of  the  Soil  could  have  taken  and  carried  awhy  the  Ore  of 
Gold  and  Silver,  without  the  King's  Licence,  for  if  he  might  then 
the  Charter  and  Licence  was  in  vain^  and  it  is  not  a  good  Exposi- 
tion nor  Implication  which  tends  to  make  void  the  whole  rorce 
of  the  Patent.     And  such  Exposition  cannot  be  maintained,  for 
the  Ore  of  Gold  and  SU ver  is  the  King's,  and  if  it  is,  the  Law 
*  gives  him  Means  lo  come  to  it,  and  that  is,  by  digging ;  so  that  •  S.  P.  ie  Co.  u. 
the  Power  of  digging  is  incident  to  the  Thing  itself,  and  the  Clause  ^  p'."*^*' *^' 
of  Licence  is   but  Matter  of  Curtesy,    and  serves  only  to  give  mhJJJJ.  Forest 
Notice  to  the  Possessor  of  the  Soil,  and  is,  not  of  Necessity  to  Laws  i48« 
be  had. 

Another  Charter  was  alledged  which  was  made  by  King  Henrjf  Anno  «  H.  4. 
4.  in  this  Form,  Essex,  Res.  Henricui  quart  us  dilecto  et  Jideli  suo  ***^  ^ 
tValtero  Fitzwater  salutem.  Quia  datum  eii  nobis  inteUig}^  quod 
/diverse  persona  quandam  mineram  auri  infra  regmtm  nostmm  An- 
gU(t  inveneruNtf  et  mineram  iliam  a  nobts  concelaveruntf  et  com^ 
modum  suum  inde  fecerunty  et  indies  facere  non  desistunt,  in 
nostri  prejudicmm,  damnum  non  modicum^  et  gravamen  ;  nos  in- 
demnitati  nostrtc  in  hac  parte  prospicere  volentes,  assignavimus  vos 
/pmnes  et  singulas  personas,  quas  vobis  juxfa  sanas  discretiones 
pestras  constare  poterit  notitiam  de  minera  hiijusmodi  habere^  et 
earn  a  nobis  concelare,  ut  supradictum  est,  ubicunque  inveniri  pote- 
Tint,  tarn  infra  libertates  quam  extra j  ad  arrestanaum  et  capiendum^ 
et  ipsos  statim^  cum  sic  captifuerint,  coram  nobis  et  concilio  nostro, 
ubicunque  dictum  concilium  nostrum  fuerit,  sahdet  securi  et  modo 
/ionesto  ducendum,  ad  informandum  nos  et  dictum  concilium  super 
pramissis,  et  ad  faciendum  ulterius  et  recipiendum  quod  per  nos  et 
dictum  concilium  nostrum  ordinari  contigerit  in  hac  parte.  Et  ideo 
yobis  mandamus  quod  .circa  pramissa  diligentir  intefidatis,  &c. 
Jn  Off  us  reiy  &c.  Teste  Rege  apud  Westmonasterium  \(f  die  Maii 
anno  reeni  sui  seeundo,    )n  2  H.  4.    Rot.  84. 

By  which  Letters^teqt  ijt  appears  that  the  King  tpok  himself 
to  be  the  Proprietor  of  the  Mine  of  Gold,  in  whatever  Place  it 
was  found  within  the  liealm.  For  the  Rehearsal  is  general  infra 
regnum  jinglia,  without  expressing  in  the  Land  of  the  King ;  and 
the  not  disclosing  it  was  a  Concealment  from  the  King,  and  the 
Profit  which  the  Finders  had  takep  was  to  the  Prejudice  and 
Damage  of  the  King,  although  it  was  qot  .expressed  that  the  Soil, 
wherein  the  Mine  was,  belonged  to  the  King. 

Further,  as  a  great  Proof  of  this  Matter^  a  Patent  made  by  King  Anno  5  U.  6. 
fienry6.  was  alledged,  which  was  as  JFollows,  Devon.  Henricus^^^  ^^' 
sextus  per  literas  patenies,  datas  apud  Westmonasterium  24*  die 
Februarii  anno  regni  sui  quinto,  commisit  charissimo  suo  avunculo 
Johansii  regenti  repn  sut  Francia,  Protectori  et  P^fensori  regni 
am  AngUa^  Duci  Bedfordia,  omnes  mineras   auri  et  argenti  in 
regno  suo  Alalia:  Habendum,  &c. perse  et  deputatos  suos  per 
decern  annos  proximo  futuros;  solvendo  eccksitt  sanctts  Dei^deci-     [  *318  ] 
$nam  partem  auri  et  atgenti  stciU  crcscunt,  et  prafatQ  ffgi  quin- 
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decimam  partem  puri  auri,  ei  quitidecimam  partem  puri  argattif  d 
domino  soli  she  terra ^  in  quo  sen  qua  hujusmodi  attrum  etargatau 
erunt  fossa,  vicenmam  partem  sicut  crescunty  ei  Jaciendo  ptrse  d 
deputatos  suos  omnimodos  castas  et  erpenstis,  ratioae  mtnertnm 
auri  et  argenti  pradictiy  per  supervisum  et  contrarotuiatio»m 
escheatorum  Devon,  et  Cor  nub.  pro  tempore  exisientinm.  Solm 
quod  idem  avuni  alas  vel  deputati  sat  subtus  domos,'  sive  in  term 
arabiiibus  vel  pratis  a/icnjus  fodeant  vel  fodiut^  absque  lieentk 
domini  hujusmodi  soli,  Et  si  forte  damnum  vel  malum  a/iquod  fft 
cui  domino  vel  cuicunque  alii,  perjossuram  minerarum  dictaruMf 
aut  per  carriagium  quod  ipsis  ex  hac  causa  facere  opporiel/it,  vnjt- 
rant,  emendas  rationa  biles  damnijicatis,  prout  per  probes  et  Ic^ch 
homines  pertin.  fuerint,  adjudicat.  J'aczant,  e^c.  with  Clause  to 
make  Provision,  Sfc.  In  6  H.  6.  Hot.  16. 

By  which  Limitation  of  Payment  of  the  €Otb  Part  to  the  hod 
of  the  Soil  in  which  such  Gold  and  Silver  should  be  dugap, 
(which  Lord  is  no  other  than  the  Person  who  is  seized  of  the  So^ 
it  evidently  appears  that  the  King  and  the  Protector  also  took  it, 
(and  it  is  to  be  presumed  that  the  Law  was  so,  and  that  they  were 
informed  thereof  by  those  \> bo  knew  it  well)  that  the  Miues  in 
the  Soil  of  another  belonged  to  the  Khig ;  and  that  the  Duke  hj 
force  of  the  Charter  might  dig  in  the  Soil  of  any  Subject  for  GoU 
and  Silver.  And  this  is  proved  by  the  Prohibition^  r/r.  diat  Ae 
'  Duke  shall  not  dig  under  Hooses,  or  in  arable  Land,  or  in  Mei- 
dows  without  the  Assent  of  die  Proprietor  of  the  Soil,  for  other- 
wise he  might  have  digged  in  arable  Land  or  in  Meadows.  Ati 
although  the  King  expressed  that  the  £Oth  Part  should  be  pai 
to  the  Owner  of  the  Soil^  and  that  Amends  should  be  made  fer 
die  digging  and  Carriage  of  it  away,  thi^  is  but  a  Matter  ofCir- 
tesy  in  the  King,  and  not  of  Right,  and  therein  he,  of  his  spcdal 
Grace,  abates  of  the  Rigour  of  his  Prerogative  for  the  BeoeCt 
of  his  Subjects,  for  the  Law  does  not  force  him  to  make  any  Al- 
lowance for  such  lliings.  And  upon  the  Surrender  of  this  Patcat 
a  like  Patent  was  made  to  the  same  Protector  by  tlic  same  Kin^ 
on  the  l6th  Day  oi  August  in  the  11th  Year  of  his  Reign,  fa 
12  Years  thence  next  ensuing,  of  all  such  Mines  u/nipra  io  tk 
Counties  of  Devon  and  Cornwall^  by  which  the  15th  Part  of 
pure  Gold,  and  the  15th  Part  of  pure  Silver  was  reserved  to  tke 
King. 
Annoys  Ed.  4.  Another  Charter  was  alledged  which  was  made  by  King  Edttcri 
"*  '  ^  4.  in  this  Form,  Northumbr.JEdwardus  quartos  per  literas  sms  jt^ 

ientes,  datas  a  pud  Westmonasterium  23*"  aie  Martti  ofitio  regnism  13' 
concessit  pradicto  fratri  suo  Richardo  Dud  Gloucesiri^t,  Henrico 
comiti  Northumbria,  et  aliis  mineram  de  Blanchla^id  vocaiam  S^ 
dane  in  comitaiu  NorthumbriiBy  mineram  de  Alston-Moore  roct- 
tarn  Fechers,  mineram  de  Keswick  in  comitaiu  Cumbriie,  et  mineram 
de  Cuprojuxta  Richmond  in  comitaiu  Eborum :  habendum  et  occur 
pandum  miiieras  Hlas  dictis  duci,  comiti,  et  aliis  pradictis  per  se  d 
deputatos  ac  servient es  suos  sufficientes  a  fesio  annunciationis  beuU 
Maria  virgifiis  proximi  futuro,  usque  ad  Jinem  quindedm  aniH^ 
rum  proxinie  sequent ium  et  plenarie  complendorum.  Solvendo  indt 
pra/ato  regi  et  hteredibus  suis  octavam  partem  puri  et  mundi  cr- 
genii  et  cupri,  et  dominis  soli  site  terra,  in  quo  minene  illafodie^' 

tur,  nonam  partem,  etcurato  ejusdem  loci  decimam  partem  of  the 
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i  Ores  prout  crescunt,  acfaciendo  per  $e  et  deputatos  et  servienti^ 

M  9yo$  pntdicios  ommmodoa  custus  et  expetisas  circa  miueras pradictoM 

■  duratUe  termino  pradicio.     Et  quod  pradiclus  dux,  comest  et  alii, 

w  &c.  in  omnibus  locis  infra  partes  pradictas^per  se  et  deputatos  ac 

a  servient es  suos  pradictos  easdem  mineras  liber e  scr atari  et  fodere^ 

B  quotiens  necesse  fuerit,  possintj  et  operarein  eisdcm  et  earum  qua" 

I  iibet  absque  impedimento  prajidi  regis,  aut  haredum  stwnim,  epis^ 
It  caporuniy  ahbahim,  priorum,  comitatum,  baronum,  seu  aliomm 
If  cfficiariorum  seu  ministrorum  pra/iUi  regis,  aut  aliorum  quorum*  . 
i:  €unque,  ubicunque  minene  ilia  infra  partes  prccdictas  inveniri  pa-  x 
K  teri/it,  with  Clause  to  make  Provision  for  the  Overage,  and  to 
n  bold  Plea  of  all  Trespasses,  Plaiuts^and  Contracts  made  in  Placet 
i,  where  the  Mines  are,  and  with  Authority  to  make  a   Steward  of 

the  Court  there,  with  mandamus  universis  et  singulis  quorum  in^ 

II  ierest  in  hac  parte,  quod  eisdem  duci,  comiti,  &c.  intendentes  sint, 
;,  Sfc.  In  15  Ed.  4.  Rot.  20. 

tf  By  which  Record  (H  was  said)  it  appears  that  the  Mine  which 

j  contained  Silver,  whereof  the  King  reserved  tlie  8th  Part,  was  iu                           ' 

|p  the  I^nd  of  another,  for  the  King  limited  to  the  Proprietor  of 

I  the  Soil  the  9th  Part  of  the  Ores.     And  if  so  be  that  the  Kira 

g  may  not  have  a  Mine  of  Copper  in  another's  Soil,  but  that  it  shall 

^  be  intended  that  the  Soil,    out  of  which  the  Copper  was  dug, 

.  belonged  to  the  King,  yet  shall  it  be  taken  that  the  Soil,  out  of 

J  xvhich  the  Silver  should  be  dug,  belonged  to  others,  for  if  it  had 

r  belonged  to  the  King,  no  Ore  should  have  been  yielded  of  it  to 

another ;  ex  quo  sequitnr  that  he  who  is  of  Opinion  that  the  Kings 

shall  not  have  a  Mine  of  Copper  in  another's  Land,  must  confess 

by  this  Precedent  that  the  King  shall  have  a  Mine  of  Silver  in 

another's  Land,  inasmuch  as  the  Precedent  limits  to  the  I^ord  of 

the  Soil  the  9tb  Part  of  the  Ore,  which  must  be  of  the  Ore  of 

Silver  only  by  his  own  Confession.  And  the  Power  given  to  search 

and  to  dig  in  the  Land  of  another  is  worthy  of  great  Observation, 

for  here  the  King  does  not  express  that  .the  Patentees  shall  have 

licence  of  the  Lord  of  the  Soil  to  dig,  as  the  other  Precedent 

before  expresses,  but  he  gives  them  full  Power  to  dig,  for  the 

Words  are  possint  fodere  auotiens  necesse  fuerit,  so  that  the  King 

uses  his  *  Prerogative  ftilly  in  tliis  Point,  as  the  Law  has  given  it  •  See  Maaw. 

him.  Forest  Laws  14& 

Another  Patent  of  die  same  King  was  also  alledged  in  this  Man-  Anno  is  Ed.  4. 
tier.  Northumbr.  Edzoardus  quartos  per  literas  suas  patentes,  datas  ^®^*  ^^- 
apud  fVestmonasterium  11**  die  Martii  anno  fegni  sui  18°  super 
sursvtmredditionem  pradictarum  Uterarum  patenlium  prafato  J2i- 
<hardo  duct  Gloucestriaf  et  aUisfactarum,  commodum  suum,  uec  non 
emendationem  et  trunqmUitatem  regni  sui  Angiia  spiritualem  con^ 
siderans,  de  gratia  sua  speciaU,  ac  de  advisamento  ^et  assensu  con* 
dlii  sm,  concessit  et  ad  Jirmom  dimisil  fViilielmo  Goderswike,  ct 
aliis  mercatoribus  de  coloniOf  ac  cuidam  Dederico  Faverswike  de 
regno  Anglia  *€airifabio,  omnes  et  singtUas  mineras  aurumf  argeu'      [  *3]9  ] 
turn,  cuprum  vel  plumbum  pMantes  in  comitatu  Northumbriit,  Ciim- 
bria,  et  ffestmariit,  prafato  regi  quovismodo  pertinentes  sive  spec-' 
tantes:  Habendwn,  &c.  mineras  illas  dicto  fViliielmo  et  alHspra" 
dictis  per  seet  depiUaios  ac  sernentes  suos^  s/Mffidentes  a  festo  a»- 
nunciaii0nis  beatm  Marim  virginis  proximi  futuro,  usque  ad  jfinem 
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rmm.  Sohendo  iitde  ft^faio  ftp  ei  kmreUbMB  miiM, 
partfM  puft  tt  ntvHai  osfi  tt  ttfwtHitf  ttc  cwfTi^  jproui  cynratt^  ftt 
supercisum  taH$  ftnom^  ant  taSum  perwmarmm  fmah&fir'fu^ 
turn  regem  er  parte  ma,  H  per  m  im  em  p&rie  erdmaremiur  d  mit 
nttrmtur^  ahtqut  aliquo  aBo  eampoio  itfde  pr^at^  regi  cf  A«i» 
bus  iuii  in  tcaccario  smo^  re/  a6oi,  rtddemth  sire  faciemio  immk 
temdno  prtedicto ;  or  faciemio  per  m  ei  depmtakm  mc  wertknUit 
assfgnaio$  suo$  pridicios  omnimodoe  animi  ei  expemwaM  eirem  mimm 
prMictan ;  necnon  mdvettdo  domifdi  toli  ute  ierr^  im  -qma  mam 
iHiefodientur,  et  curato  ejuidem  foci,  promi  cum  iimlem  dambmt 
eurato  commodi  concordare  poitrimt  ttrmino  pntdieio  dmrmiU,fia 
like  liberties  as  before.     In  18  £d.  4.  Rot.  31. 

By  which  Charter  it  appears,  that  the  Kuig  took  the  Mian  if 
Gold  and  Silver  in  the  Lands  of  others  to  be  hb  Mines,  aadli 
belong  to  him.  And  that  Mines  of  Gold  and  Sihrer  are  or  hj 
be  b J  the  Intent  of  the  King  in  the  Sdl  of  mmoiher,  is  protfdl^ 
tile  Payment  Kmited  to  the  Lord  of  the  Scnl,  as  with  bin  n^jkl 
be  agreed.  Which  Allowance  to  ^m  is  but  of  tbc  Kin|'sQe- 
mency,  as  is  said  before*  and  is  not  a  Duty  to  liini. 
Amm  1  H.  7*  Also  the  Letters-patent  of  Ktngffenry  ?•  were  allcdgcd  lt>  Ae 

Kot.  93.  lilce  Purpose,  which  were  as  follows :  JlmgUa,  Wallia,  Hernkm 

$epiimui  per  literas  suas  ]^tenie$,  gereniei  datum  apud  ffafsw- 
mnterium  9T  die  FAruani  anno  rtgmi  iuiprimo,  jteii  itmmh 
sionarioi  warum  mtnerarum  JngKm  et  WalM  titm  tmneif  plwaH, 
et  cuprif  quam  auri  et  nrgenti,  dileetum  aeuuculum  sarvw  Jsf^ 
rum  Ducem  Bedfordie,  Thomam  Jrchiepiteopum  Ebermm,  d  ft 
versos  comites,  aominos,  milkes,  et  altoSf  giAemmtores  suenm 
minerarum  pradictarum,  ad  respondendum  oumimodu  prefkn 
eidem  regi  concernantia ;  et  fecit  fViliieimum  TVryfor  uuKtm 
contrarotulatorem  minerarum  supradidarumi  habendum  mimm 
pradictas  prtedicto  jaspero  avunculo  et  atiis  predhtis  per  sei^ 
deputatos  suos,  sat  servientes  safficientes,  a  Jesio  purificattm 
beata  Maria  virginis  ultimo  prseterito,  usque  Jimem  et  termkm 
viginti  annorum  extunc  proxime  sequentium.  Reddendo  isk 
eidem  regi  et  hetredihus  suis  quindecimam  partem  mundi  aurif  ^ 
argenti  puri ;  ac  etiam  solvendo  cajntalihus  dominis  soli  et  tern, 
in  quibus  minera^  fodientur^  undeamam  partem  prout  vaknt  tf 
crescunt.  Et  quod  prttdicti  commissionarti,  gubernatores,  ei  est* 
traroiulalores  in  omnibus  locis  infra  partes  pretdicias  per  se^  &c. 
easdem  mineras  liberi  serutari  et  fodere  fouini  in  Mdem^  ei  is 
earum  qitalibet,  absque  impedimento  pnedtcti  regis,  asU  kstnden 
suorum,  aut  aliorum  priorum,  comit^m,  baronum,  seu  alhrun 
offieiariorum  suorum,  aui  aliorum  quorumcun^ue,  ubiesmqsK  an* 
nerte  pradicttt  infra  partes  pfmdictas  invenirt  poierifd.  Frpdm 
semper  ^uod  commissionarii  pradicti,  &c.  pofs  fodfenf  suktn 
domus  sne  castra  alicujus  ligeorum  regif  pntdieiurum^  S^c  em 
Ooersis  Kbertatibus  cur.  et  auctoritate  providendi  onmia  jpgtsisirii 
mineras  pradictas  concementia.    In  1  H.  7*  Rot.  g^. 

Which  Record  pursues  the  others.  And  theClguses  of  the  R^ 
servation  to  the  King,  of  the  15tfa  Part  of  the  neat  GoH  and  r«f 
Silver,  and  to  the  Jjord  of  the  Soil  (which  b  the  Proprietor  off  ik 
SoU  in  which  the  Mines  shall  be  diq;)  the  Utb  Fait,  as  also  tk 
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Clause  thmt  the  Commisaionen.may  aearch  and  dig  for  the  Mines  "  . 
mhiartfpr  ihey  may  be  found,  without  Impediment  of  any,  are 
wcorthy  pf  Observation.  And  if  the  Mines  of  Gold  and  Silver  be- 
Jgnfed  to  tbe  Proprietor  of  the  Laodi  then  the  King  did  ill  to  take 
Ibe  l^th  Part  himself,  or  any  Part  of  it,  and  to  limit  to  the  Lord 
of  the  Land  the  1  Uh  Part  only,  for  in  that  Case  the  Lord  should 
have  had  the  whole,  and  the  King  nothing.  .  But  from  this,  as  well 

.  as  from  the  Clause  of  digging,  it  appears  that  the  King  shall  have  . 

.  the  Miges  of  Gold  or  Silver  in  the  Soil  of  another,  and  that  he 
took  himself  to  be  the  Possessor  of  them,  and  not  die  Tenant  of 
the  Soil.  For  the  Appointment  of  the  1 1th  Part  to  the  I^ord  of 
the  Soil  is  not  as  a  Duty,  but  done  out  of  the  King's  Benevolence 
to  him,  as  it  is  proved  by  some  of  the  Precedents  before,  where 
jiothing  is  allowed  to  the  Tenant  of  the  SoiL  And  if  the  Law 
f;ives  to  the  King  a  Mine  of  Gold  and  Silver,  it  is  reasonable  that 
he  should  have  Means  to  come  to  it.  And  upon  these  Precedents 
cited,  some  by  one,  and  some  by  another  of  the  Counsel  for  the 
Queen,  and  upon  divers  others  not  here  recited,  as  well  as  upon 
aeveral  hereafter  cited  under  the  second  Point,  it  was  said  and  re* 
lied  by  them  on  behalf  of  the  Queen,  that  Mines  of  Gold  and 
Silver  in  the  Lauds  of  Subjects  belong  to  the  King  by  Prerogative, 
ivbich  b  consonant  to  Reason,  and  has  been  used  from  time  to  time 
by  one  King  after  another,  which  continual  Usage  cannot  be  called 
wrongful,  for  the  Law  is  not  known  but  by  Usage,  and  it  is  Usage 
which  proves  what  tlie  Law  is.  And  it  is  to  be  presumed  that 
these  Charters  or  Things  were  not  made  or  done  without  tlie  Ad- 
vice of  the  Judges  and  other  Sages  of  the  Law,  and  they  are  all 
enrolled  in  the  uchequer,  as  Things  of  Effect,  and  as  Foundations 
to  Accounts.  And  as  another  great  Proof  that  the  Law  is  so,  di- 
vers Accounts  were  alledged,  by  which  it  appears  that  the  Kings 
of  this  Realm  were  answered  for  divers  Profits  and  Revenues  upon 
^be  said  Leases  and  Charters  extending  to  Mines  of  Gold  and  Silver 
in  the  Land  of  another.  One  Account  was  given  into  the  Exche-  . 
quer  upon  the  said  Charter  first  cited,  viz.  upon  the  Lease  of  Mines 
of  Gold  and  Silver  and  Copper,  made  by  King[  Edward  3.  to  *  John  ^  Aate  Sis. 
Balancer  and  IValierGolbeteri  by  which  it  appears  that  the  King 
was  answered  for  the  20  Marks  for  the  first  Year,  and  nothing  for 
the  second  Year,  because  tlie  Lessees  died,  and  the  King  had 
granted  the  Mines  to  others,  as  by  the  Record  of  the  said  Accoimt 
(which  was  recited  in  certain)  it  appears.  Another  Accoimt  (it  was 
said)  appears  in  the  Exchequer  to  be  made  by  Heurj^  Bislmp  of 
fVinckeMter,  Cardinal  of  England^  one  of  the  Executors  of  the  said 
John  Duke  of  Bedford^  Farmer  of  the  said  Mines  of  Gold  and 
Silver  in  the  said  (bounties  of  Devon  and  Cornwall^  for  the  last  of 
tbe  said  12  Years,  whereby  he  rendered  an  Account  of  the  15th 
Part  of  the  pure  Silver  reserved  upon  tl^e  said  Grant,  i;2z.  from  the 

.  15th  *  Dfiy  of  December,  Jnno  21 H.  6.  unto  the  I6th  Day  of  [  *3M  ] 
jiufiiUf  Anno  25  //.  6.  and  upon  this  Account  he  paid^  Poiiiilb 
Weight  and  two  Oanoes  of  pure  Silver  arisii^  from  the  same  )6lh 
Part.  And  by  this  Account  it  also  appears,  that  former  AocMnts 
had  been  made  thereof  for  the  former  Years.  By.  which  Accounts, 
smd  by  divers  others  hereiifter  recited  imder  the  second  Pointy  |m 
well  as  by  otben^.not  here  recited,  it  appe^  ,that  4»: King. has 

been 
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been  ani^'ered  for  the  Rerenae  of  Mmct  of  Gold  and  Siker,  tt 
well  such  as  were  in  the  Lands  of  others  as  in  his  own  Lads; 
which  prove  that  tlie  Grants  were  eiecuted,  and  the  Ores  dag  ip 
in  the  Lands  of  others,  becaose  the  Charters,  apon  whidi  ihe 
^ccount^  were  founded,  gave  Power  to  dig  for  Ore  of  Gold  wd 
Silver,  as  well  in  the  Lands  of  others  as  in  the  Lands  of  ibe  Kii^ 
And  the  Barons  of  the  Exchequer,  who  took  the  Accounts,  wotM 
noi  have  charged  the  Accountants,  nor  have  taken  the  Accounts  far 
the  King  of  'lliingM  which  belonged  to  others,  if  they  had  not  beci 
well  assured  that  bv  the  Law  the  King  ought  to  have  the  Mines  «f 
Gold  and  Silver,  although  they  were  in  the  Soil  of  another,  htf 
they  M  ould  rather  have  Qiadc  it  to  appear  that  the  Ores  were  hd 
out  of  the  I^nd  of  the  King  onlv,  and  not  out  of  the  Land  of 
others.  So  that  these  Accounts  do  eirectuall3'  prove  that  MiKSff 
Gold  and  Silver  in  the  Soil  of  another  belong  to  the  King. 
P.  S6  H.  6.  Kot.  Another  Prt  cedent  out  of  the  Exchequer  was  alle<}ged  as  a  iM 
***  Proof  that  the  King  shall  have  Mines  of  Gold  and  Silver  found  ii 

the  Soil  of  another.  And  this  was  an  InformatioR,  and  the  Amacr 
to  it  nhich  appear  in  the  Remembrances  of  the  Exchequer,  aooa^ 
the  Records  of  Easier  Term,  Jnno  36  H^  6.  Rot.  28.  »  dbrw, 
on  the  Part  of  the  King's  Remembrancer,  where,  among  olber 
Things,  it  is  thus  contained.  Devon.  Memoranduwn  quod  Jokmam 
Botright  clericus,  propositus  ae  gubemaior  minerarum  imm 
regis  de  Berferrers  in  comitatu  JDevon,  venii  coram  bermako 
hujus  scaccarii  ^S*"  die  Jpriiis  hoc  iermino,  et  dedit  curim  intdSgi, 
mod  Robertas  Glover  receptor  minerarum  dontini  regis  in  comit^i 
Vevott.  et  Cornub.  15*  die  Mail  anno  regni  domini  rem  nwK 
tricesimo  secundo,  apud  Berferrers  prtedict.  144  Bolls  ae  gbm 
ore  domini  re^is  va1oris£  1 5. 6s.  8d.  per  pretceptum  Rogeri  Ckambff' 
noun  de  comitatu  Devon  Jrmigeri,  cepit  et  asportavit,  et  tV/vdam 
quoddam  moleudinum  juxta  Bockland  in  dicta  parochia  de  Be- 
jerrers  cariavit^  et  illua  ibidem  liquejecit  et  Jinavii,  et  projiaom 
snum  inde  fecit ^  domino  rcge  inde  tn  aliquo  minime  responso^  si 
damnum  domini  regis  JE^OO,  unde  petit  advisamentum  curie  w 
pramissis.  And  upon  this  Process  went  out  against  the  said  G/orff 
and  ChambernouUf  which  hung  a  long  Time,  and  afterwards  Cihra- 
bernoun  pleaded  in  his  Discharge  a  Pardon  made  to  him  by  die 
Kame  of  Cambernoun  of  Berferrers ^  in  ihe  County  of  JDfCwr, 
Esquif  e,  in  the  36th  Year  of  the  Reign  of  the  same  King.  Atd 
JVray  cited  an  Office  found  before  the  Escheator,  proving  dnt  tiic 
Manor  of  Berferrers  at  that  Time  belonged  to  a  Subject,  and  tbtf 
tlie  Lord  Brook  had  married  the  Heir  of  Ferrers,  and  was  seized 
of  the  said  Manor  at  that  Time,  in  which  (as  he  took  it)  the  Mise 
x\as.  And  upon  this  it  was  inferred  that  for  Glance-ore  taken  bi 
Mine  in  the  Lnnd  of  a  Subject,  the  King  might  have  punished  vy 
one.  And  for  his  Discharge  he  was  forced  to  sue  to  the  King  fbir 
Pardon,  knowing  by  his  Counsel  that  he  could  not  defend  tk 
Matter  by  the  common  Law. 

Wherefore  the  Precedents  being  in  three  Manners,  viz.  soB)e 
being  Charters  and  Grants  of  Mines  of  Gold  and  Silver,  in  ie 
Lands  of  others,  and  some  being  Accounts  of  the  Revenue  of 
such  Mines  in  the  Lands  of  other,  which  have  been  paid  to  the 
Kmg,  aud  the  third  Sort  shewing  that  the  King  haa  impieiAd 
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Peniprs  of  Ore  of  Gold  and  Silver  in  the  Lands  of  others,  prove 
strongly  and  effectually  that  such  Mines  of  Gold  and  Silver  found 
in  the  Lands  of  Subjects,  belong  to  the  King  by  virtue  of  his  Pre- 
rogative.    For  as  touching  the  King's  [levenue,  there  is  no  Proof 
in  Law  so  strong  as  the  Records  of  the  Coiirt  in  which  the  Revenue 
is  paid.     *For  Onslow  and  Gerard  said,  that  the  Records  of  every  »Bridgm.«i. 
Court  are  the  most  effectual  Proofs  of  the  Law  in  Relation  to  the  I^«i»e  2S. 
Things  treated  of  in  the  same  Court ;  ^  and  that  w  hich  is  used  in  >>  L.  5  Ed.  4. 1. 1. 
one  Court  is  Law  in  all  Courts,  and  throughout  all  the  Realm.  2  Co.  16,  b.  4  Co. 
And  therefore  in  Matters  of  the  Crown,  as  in  Appeals  of  Felony,  2Sici.i64.'^dMd<C 
and  Indictments  of  Murder  and  Treason,  and  such  like,  if  a  Ques-  48.  is  Mod.  569* 
lion  arises  what  is  the  Law  in  such  Tilings,  and  what  not,  the  Re- 
cords of  the  King's  Bench  are  tlie  most  effectual  Proofs  of  it,  and 
that  which  is  used  there  ought  to  be  taken  as  a  Proof  of  the  Law 
throughout  the  Realm ;  ^  for  that  Court  treats  of  such  Things,  and  c  ^  pineh  sis.' 
has  Jurisdiction  of  them,  and  the  Records  there  are  Testimonies  of  «  Finch  uo. 
the  liaw  in  those  Points.    And  if  a  Question  arises  upon  the  Law  ^."oodb.  if5.^* 
concerning  the  Property  of  Goods  or  Chatties,  real  or  personal,  or    * 
concerning  Rights  or  Titles  to  Lands  or  Tenements,  the  Precedents 
of  the  Common  Bench  are  the  most  effectual  Proofs  of  it,  ^  because  ^  1  Finch  S34. 
that  Court  treats  of  such  Matters,  and  that  which  is  used  and  prac-  p^iJ^^'li?*** 
tised  there  ouglit  to  be  taken  for  Law  in  the  King's  Bench,  if  the     °    ' 
fiecord  is   removed  there  by  Error,    and  throughout  the  whole' 
Kealm  also.    *  And  if  a  Question  arises  touching  the  King's  Re-  « crompt.  J.  C, 
venue,  and  what  Thing  belongs  to  the  King,  which  brings  Revenue  111.  a. 
to  him,  and  what  not,  and  what  is  the  Law  touching  the  same, 
and  what  not,  the  Records  of  the  Exchequer  are  the  most  effectual 
Proofs  of  the  Law  therein,  'for  such  Things  are  treated  of  in  that  '\  Finch  240. 
Court,  and  that  which  is  used  in  that  Court  is  Law  not  only  there  c^"'**i  *j^c 
but  in  every  other  Court,  and  throughout  the  Realm.    And  here-  ^oo.  a.  Godb. 
upon  Onslow  said,  that  LdttletoH  has  shewn   us  that  ao  Action  S95. 
of  *  Account  does  not  lie  against  Executoni  for  any  but  the  King  9  Litt.  ^  is5. 
only,  and  (as  it  seems  to  him)  the  King  shall  have  an  Action  of  ^'®'  Account  85. 
iVc<;ount,  and  so  is  the  Law.      But,   Sir,  where  did  Littleton  Qs^l^fi4sAid\ 
learn  this  i  or  of  whom  i    Certahily  of  the  Exchequer,  and  no  89.  b.  1  Finch 
.where  else ;  for  there  such  Matters  are  treated  of,  and  Accounts  ^24.  2  Finchaos. 
for  the  King's  Duties  are  there  cleared  op  and  answered,  and  ^06."^  Comyns 
ynho  shall  account,  and  who  not,  appears  tliere,  and  there  are  4S7.  Bntnowhy 
Records  to  warrant  the  same.     And  because  it  is  so,  Littleton  af-  ^**^  Suinte  of  4 
*  firms  the  Law  to  be  so,  and  not  to  be  so  in  that  Court  only,  but  [*d2l]f^;^' 
throughout  the  Realm,  for  the  Usage  of  any  one  Court,  in  a  tion  of  Account 
Matter  whereof  it  has  proper  Conusance,  ought  to  be  aflbrmed  for  ^\  ?»^*"  **^'"*L 
Tjolw  in  all  Courts,  and  the  Records  of  such  Court  are  Patterns  c^'c^orc'^tumin 
whereby  the  whole  Realm  may  know  die  Law  in  such  Cases.   *  And  Penons. 
so  (he  said)  in  the  Case  vouched  by  Lktleton  out  of  1 1  // .  4.  *  ^'"^J'*  ^  ^^J* 
where  Cockain,  Chief  Baron,  demanded  of  the  Justices  of  the  pf  ^  Fiu.  Bar 
Common  Bench,  if  one  held  of  the  King  to  find  him  a  Man  to  i84.  Bro.  Te- 
war  within  the  four  Seas,  whether  or  no  this  was  Grand-serjcanty^  nurcii3.  Reliefs, 
to  which  it  was  answered  that  it  was,  and  then  he  demanded  whe- 
ther or  no  the  King  should  have  Relief  according  to  the  Value  of 
the  liand^  ad  quod  non  fmt  re^mum ;  for  they  did  not  need  to 
give  him  any  Answer  to  that  Point,  because  if  it  was  Grand-serjeanty 
be  might  know  by  the  Usage  in  the  Excheguerwhat  ^um  he  should 
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tay,  for  from  tbence  came  the  Knowledge  of  the  Law  is  tUi 
^oint  to  the  Judges  of  the  other  Cowtip  and  thetefoffe  ikdr  Si- 
lence to  that  Qutttion  waa  more  proper  thaai  an  Anawer,  aod  bjf 
their  Silence  they  attributed  the  Knowledge  of  it  to  dbe  EscheoKr. 
And  from  thence  alto  Uitletim  obtained  the  Knowledge  of  the  Law 
»T.  19H.  so.b.   in  this  Point,  viz.  ^that  if  the  King's  Villain  pwrdmaes  Good% 
PerKdU.  UiU   hik)  aliens  them  before  Seiaure«  yet  the  Kkig  may  aeise  tliem  aAer- 

Abrf734.F.pl.s.  ^"^  ^  ^^^  *^^  ^*'  ^^  Usage  of  the  Eicheqoer,  in  which  Coart 
Hanlr.  «5»  Lift.*  such  Goods  were  answered  for  to  the  King.  And  there  he  kamri 
K-91.  ^^Uj*^*^'  *quod  nullum  iempui  occurrit  Rtgi.  And  upon  this  Gerard  pit 
Ante%45  (k)!^^*  a  Case  which  was  debated  in  the  Exchequer  in  the  Time  of  tk 
Vo»t3fs(b).'  present  Queen,  in  which  he  himself  argued,  and  it  was  thai: 
^iWittMSSa.  ^Sir  miliam  Candish,  who  was  Treasurer  of  the  Chamber  to 
ScMx.  RouTii.  ^^  Henry  B.  and  to  King  Edward  6.  and  to  Queen  Miary, «» 
Dy.  sf 4.  pUit.'  indebted  to  the  said  King  Edward  and  Queen  Mary,  and  bciB| 
<).  BeaclK  US.     so  indebted  he  purchased  divers  Lands,  and  aliened  them,  aal 

^,m^yidr  ?'  ^^^  ^^  ""  ^^^^^  ^"^  ^^^  and  to  his  Wife,  and  Part  remaiarf 
CroDipt/j.  C,  in  the  Hands  of  others,  and  he  died  without  lendesing  an  Ae- 
lOd.  b.  111.  a.       count,  and  it  was  debated  whether  or  no  d^ae  Lands  couM  be 

seized  into  the  Hands  of  tlie  present  Queen,  and  be  letaiaed  hf 
the  Course  of  the  Common  Law  until  an  Account  was  made  1^ 
CafidUk ;  for  Cnndiih  w  as  not  bound  to  the  King  in  any  Re- 
cognizance or  Obligation,  but  the  Matter  of  the  Seizure  rested 
entirely  upon  the  common  Law :  And  there  it  waa  well  dented 
at  tlie  Bar  by  the  Counsel  for  the  Queen,  and  by  the  Comiael  far 
Sir  William  Sentlow,  Captain  of  the  Guard,  and  his  Wife,  late  dK 
Wife  of  Sir  tf'illiam  Candith^  upon  Demurrer  in  L41W  on  Urn 
Point,  and,  after  full  Argument  thereof,  all  the  Barons  of  tbe 
Exchequer  agreed,  that  the  Seizure  of  the  said  Land  fcr  fe 
Queen  was  lawful.  For  there  were  almost  an  infinite  Number 
of  Writs  and  Processes  of  tliis  Sort  in  the  Court  of  Exchequer,  s 
great  many  whereof  were  allcdged  and  shewn  to  tbe  Court,  br 
•1  Pincli5i9.  which  it  appeared,  'that  if  any  one  is  Accountant  to  the  Kin^ 
f  Finch  s9a.  or  if  any  Money,  or  Goods  or  Chatties  personal  of  tbe  King  com 
icST  b.  *^  *«  ^^ands  of  any  Subject  by  Matter  of  Record,  or  by  Matter 

in  fait f  the  Land  of  such  Subject  is  charged  therewith,  aoj 
liable  to  the  Seizure  of  the  King,  into  whatsoever  Hands  it  comes 
afterwards,  be  it  by  Descent  or  Purchase,  or  otherwise  :  For  the 
King  might  there  have  seized  tbe  Land  in  the  Hands  of  Sir  ffiA 
Ham  Candish,  and  by  the  same  Reason  in  tlie  Hands  of  eirer^ 
one  that  came  in  under  him,  for  nullum  tempyg  occurrii  RegL 
'  4  lost.  119.  '  And  the  Exchequer  has  a  Chancellor  and  a  Seal,  and  the  Wnu 
a."i06.V'  ^'^  "•^'  *"  ^  Chancery  of  the  Exchequer  to  seize  the  Land  in  sudi 

Case  are  more  ancient  than  the  Regitier,  or  the  Treatise  de  Pn- 
rogativa  Regis:  And  upon  this  Sir  niUiam  Sentlow,  having  Intd- 
ligence  diat  the  Law  was  against  him  and  his  Wife  in  the  Case, 
compounded  with  the  Queen,  and  after  his  Compoiution  had  a 
K9iu  tat.  Release  and  Pardon  of  the  Queen  for  the  Residue,     jttid  nofe, 

that  in  this  Pardon  it  wot  recited,  for  the  Maintenance  of  the 
Prerogative^  that  the  Law  was  with  the  Queen  in  the  Case.  Aui 
so  (he  said)  the  Precedents  and  Records  of  the  Exchequer  were 
taken  as  a  full  Proof  of  the  Law  in  that  Case,  and  not  as  die 
Law  of  the  Exchequer  only,  and  in  no  other  Courta,  but  as  die 
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'  thronghoiu  the  whole  Realm.    »  And  upon  the  like  Reason  r  50  Asi.  pi.  5. 

jaid)  the  Case  is  ruled  in  50  Jss.  where  one  R.  had  received  ^*f*-  Exccntioo 

till  Money  of  Sir  Hugh  Spencer  who  was  attainted,  whereby  charge 34!  Joint- 

Money  belonged  to  the  King,  and  R,  who  had  a  Lease  jointly  tenants  .so.  Pre- 

I  his  Wife,  died,  and  by  the  Award  of  all  the  Justices   the  rotative 54.  Ante 

-  in  the  Hands  of  the  Wife  >»  Survivor  was  cliarged  wiih  the  l^l  Book8"tt'^'' 


tilers 

cution  of  the  King  for  tlie  Money;  for  the  King  might'  have  cited. 
Execution  of  it  in  the  Life  of  the  Husband,  u'ld  Ljitches  of  '' '^utsieCcLilt, 
lein  hiiSuit  shall  not  hurt  the  King,  but  that  he  shall  have  jofnt^tnilrt  in"'' 
ierm  in  the  Flands  of  the  Wife.     And  this  agrees  with   the    Fre-iiimple  be  in* 
son  of  Candish^a  Case,  which  was  warranted  by  many  Records  <J<'.^>t<cl  to  the 
le  Exchequer,  as  is  said  hefre.     And,   Sir,  it  is  reasonable   aftt-rhin  Death 

the  Records  of  Courts  should  be  taken  for  the  most  substan-   no  r  xtrnt  uliall 
Pr«>of8  of  the  Law.     Ftn-  the  Reports  of  our  Law  are  for  the  J^  made  upon  the 
t  Part  made  up  of  the  Words  and  Sayings  of  Judges,  and  that  H^id»of  theSuiw 
rein  they  assent  is  taken  to  be  Law ;    a  foNiore  then  their  vivor. 
2 ments  entered  of  Record  in  Courts  ought  tb  be  esteemed  of 
reat  or  greater  Weiglit-thah  their  bare  Words  or  Sa}iugs.    And 
upon  they  concluded,  that  in  the  principal  Case  here,  inas- 
:li  as  the  Kecords  and  Precedents*  of  the  Court  of  Exchequer 
ig  in  three  Manners,  viz.  some  being  Precedenis  of  Grants 
rlines  of  Gold  and  Silver  in  flie  Lands  of  others,  and  some  of 
ouuts    for  the  Revenue  of  such  Mines,  and  the  third  being 
cedents  of  Suits  for  carrying  away  Ores  of  Gold  or  Silver  out 
iich  Mines  in  the  Lauds  of  others,  prove  that  the  Kings  of 

Realm  have  continually  from  Time  to  Time  meddled  with 
I  Mines  in  the  Lands  of  others,  and  hsfve  had  the  whole  Pro- 
•f  them,  and  not  the  Lord  of  the  Soil,  nor  any  <nher  without 
King's  Charter,  from  hence  they  concluded  that  the  Prcroga- 

of  the  King,  and  the  Continuance  of  it  is  fully  proved,  and 
•e  fully  than  by  the  Books  of  Reports,  or  the  Opinions  of  pri- 
!  Persons.     *  Nevertheless  it  was  said  by  Gerard,  that  iu  the   « Exponitionet 
>k  called  Erposiiiones  vocahu/orum,  which  was  put  iu  Print  40  Vorabulomm 
irs  ago,  it  is  declared  that  Mines  of  Gold  aiid  Silver,  in  what-   \^^;^  rlliof^tSl 
r   Lands   they  are,  belong   to   the  Kings  of  this  Realm.     So   Vin.  Abr.  tit. 
7^  said,  Xhvki  II eskety  an  Apprentice,  who  was  well  learned  in  l^rtrogative K.  »• 

Law,  in  his  Reading  extant  upon  the  Statute  rfe  (7/ ^/r/a  Fo-  ^'     " 
rt*,  atiirmed,  that  if  there  were  Mines  of  G(»KI  or  Silver  in  the 
ids  of  Subjects,  within  the  Forest,  they  belong  to  the  King.   So 
{aid,  that  he  had  seen  the  Laws  of  St.  Edzcaid  the  Conft\s«or, 
ihich  it  was  contained  qi:od  Thesauri  de  terra  pertinent  domino 
ri.     And   so,  Barham   said,  the   Laws  of  llif/iam  the  Con- 
ror,  which   he  had   seen,  had  the  like  *  Words,  wUkh  Laws       r  *S22  1 
c  recited  to  the  Conqueror  by  the  Sages  of  the  Realm,  \>ho 
e  sworn  that  they  would  tndy  recite  before  him  the  Laws  of 
Land,  nihii prate} miltentes,     Which  Words,  IhesanH de  terra, 

said  Strjeants  took  to  be  Ores  c»f  Gold  and  Silver,  and  not 
;asurc-trove,  \ihich,  they  said,  are  cAWcd  Thesauri  *  in  terra,  •Forifitbeapon 
I  not  de  terra.     So  that  these  Authorities,  and  the  above  Pre-  the  Eartli,  and 
ents,  aiMl  the  Reasons  before  given  at  the  Reginning  in  regard   ""*  tJ,***l"io***    t 
tlie  Excellency  of  the  Metal,  and   ihe  Necessity  of  it,  and  its  h«  ong  to  the 
ndcDcy  to  the  public  Utility,  do  all  auree  in  one,  that  the  King   KinLs  t>ut  to  the 

■^  '^  -^^  °  Finder.  t;rilt.«6. 

b.    S.  P.  C.  40.  a.     1  Finch  146.    fk  Fiuch  177.    Cowcl's  Inst.  67. 

S  S  shall 
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shall  have  all  Mines  and  Ores  of  Gold  or  Silver  in  the  Lands  of 
Subjects. 

And  as  to  what  may  be  said,  that  they  shall  not  belong  to  tbc 
King,  because  they  are  not  recited  as  Pi«rogatives  in  the  Treatise 
de  Jrrerosaliva  Re^,   to  this  all  of  them  mHo  argued  on  the 
I         Part  of  the  Queen  said,  that  almost  all  the  Prerogatives  there  re- 
cited belonged  to  the  King  before  that  Treatise  was  written.   Avi 
Barham  said,  that  the  greatest  Part  of  them  is  recited  by  Briitm 
in  his  Book  in  the  Chapters  of  Trovers^  and  of'  the  Hights  of  tk 
Kingj  which  Book  was  written  before  the  IVeatise  de  IrrerogaUx^ 
f  Via.  Abr.  tit.      Regis;  fand  that  Treatise  does  not  contain  all  the  Prerngatires 
PrerogaUTeT.S.  of  the  King,  but  Part  of  them.     For  they  said,  that  the  Preroga* 
*  Ante  sto  (xX      ^^^^^  before  recited,  viz.  *that  the  King  shall  have  an  Action  of  Ao^ 

Sid  the  Books      count  against  Executors,  ^and  that  the  King  shall  have  die  Goodi 


^«re  cited.  of  his  ViUab  sold  before  Seizure^  *and  that  the  Kii^  shall  „,^ 

dti'b).  ^^  I^^d  which  belonged  to  him  who  ought  to  render  an  Accouat 

«Ante3tt(d).  to  him,  'or  who  had  received  any  Goods  or  Chatties  of  the 
21dk»*'c*"*^"*'  ^"8'  *"  whatsoever  Hands  the  same  Land  comes  afterwanK 
4  Ante  s6i*(a).  *^^  *^^^  recited  in  the  saud  Treatise  de  Prerogativa  Regis,  and  jd 
sti  (g).  they  are  Prerogatives  allowed  to  the  King  by  Law.     *  And  n 

*^d*th"B  ^ki^'*  Onslow  said,  that  the  King  by  his  Prerogative  may  Mrave  Iasue,,aBd 
there  cited.^         demur  in  Law,  or  e  contra  ma;^  wave  Demurrer,  and  plead  to  Is* 

sue,  and  yet  this  Prerogative  is  not  recited  in  the  said  Treatise. 
'See  Ante  t4S  And  SO  Gerard  said,  that  the  King  shall  have  ^Treasure-trove,  vA 
therTcIt^^*^**^  Escheats  «  of  those  who  are  atuinted  of  Treason,  ^^  and  before  tks 
f  See  Ante  f4«  Statute  of  1  Edw.  3.  the  Kin^  should  have  had  in  Fee  the  Laml 
(b),  and  the  Books  bolden  of  him,  and  aliened  without  License,  and  yet  those  Poiatt 
^T^g  §d^'  «6  ^^  ^^^  recited  in  the  Treatise  de  Prerogaiiva  Regis.  *  And  k 
Per  Trew.  Bro.  ^'^^  ^^i^,  that  in  45  Edward  3.  it  appears  that  one  attainted  M 
Alienation  S4.  die  Stilt  of  the  Party  in  a  Decks  tantum  came  into  the  Beadk 
Q*n^  re^^ii^  Jt***  *^  agree  with  the  Kii\g  and  the  Party,  and  after  he  had  agreed 
M.  Per  ivuby.  ^'^  ^^^^  King  he  delivered  the  Money  due  to  the  Plaintiff  to  tb 
Stamf.  Prerog.  Plaintiff's  Attorney,  and  the  King's  Serjeaut  shewed  to  the  Cont 
^H  \s  Ed  s  ^'^^^  ^^^  Plaintiff  was  indebted  to  the  King  in  great  Sums,  sii 
Fitz.  Decics  *Un-  prayed  that  the  Money  might  be  staid  until  he  bad  dischaiged 
tom  12.  himself,  et  sic  fuerunt ;   and  afterwards  he  went  into  the  Cbis* 

eery  and  discharged  himself,  and  the  Money  was  delivered  to  tbe 
Attorney  back  again.  By  the  Rule  of  which  Book  it  appears  tbt 
the  King  has  a  Prerogative  to  have  in  Satisfaction  of  his  Debt 
that  ubicb  is  delivered  in  Court  in  Execution  to  the  Kiag*! 
Debtor,  and  yet  such  Prer(^tive  is  not  foimd  amongst  the  Pie* 
*  M.  27  TA.  3.  8.    rogatives  recited  in  the  said  Treatise  de  PrerogatixM  Regis.   *Ani 

Quire  Impeclit  ®^  ^^''"^  ^^*^*  ^^^^  *^  *®  Patron  does  not  present  within  6  MoDtl% 
18.  Dr.and.stad.  &"(^  the  Bisliop  and  after  him  the  Metropolitan  suffer  I^pse,  or  if 
^b. «.  cap.  36,  the  Bishop,  Patron,  and  Metropolitan  suffer  Lapse,  the  King  shsll 
E^Use  68**^  Wa*t3  ''*^'^  ^'*^  Presentment  1^  his  Prerogative,  as  it  may  be  collected 
Compl.  Incunib.'  by  27  Ed.  3.  and  yet  this  is  not  recited  in  the  Treatise  tie  Prrro- 
116.  Post  498  (e;.  gativa  Regis.  So  that  it  is  no  good  Argument  to  say  that  tbc 
^^  King  has  not  a  Prerogative,  because  it  is  not  recited  in  the  Trea- 

tise de  Prerogativa  Kegis,  for  the  King  has  by  the  common  Lair 
more  Prerogatives  than  are  there  recited,  and  if  they  are  piovd 
by  Us]^,  or  by  other  substantial  Proof,  it  is  aufficienu  So  ia 
our  Case,  inasmuch  as  it  is  proved  tgr  suflpent  Matter  before 

recited^ 


I 
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^ited,  that  the  King  has  a  Prerogative  in  such  Mines  of  Gold 
r  Silver  in  the  Land«  of  others^  it  ought  to  be  received  and  al« 
wed. 

And  as  to  what  may  be  said,  that  the  digging  of  the  Land,  and 
irrying  away  the  Ore  which  is  a  Part  of  the  Soil,  cannot  b« 
auQed  by  Prerogative,  because  it  touches  the  Freehold  and  lu 
^ritance  of  the  Subject ;  to  this  it  was  said,  that  this  is  no  Ob« 
acie  to  the  Claim  of  Prerogative,  for  every  Prerogative  contains 
it  a  Prehcription,  and  rests  in  Usage...  i\nd  as  Prescription  and 
Mge  may  give  Title  or  Interest  to  the  Subject  iu  the  Freehold 

Inheritance  of  the  King,   'as  in  Common^  Way,   or  Estovers  ^ Co. Lilt  114. b^ 
limed  by  Prescription    in  the  Land  of  the  King,  or  in  Waifs, 
itraysy  Wreck,  or  such   like,  of  Right   belonging  to  tl)e  King^ 
i  )et  claimed  by  Prescription  by  Subjects,  so  and  by  the  same 
lasoi)  (  Barham  said)  Prescription  and  Usage  may  give  to  the 
%k^  a  Title  or  LiUerest  iu  the  Freehold   of  a  Subject.     For  be 
W  not  be  in  a  worse  Condition  than  a  Subject  is,  and  a  Subject 
Prescription   against  another  Subject,   and  against  the  King 
>9  shall  have  Thiugs  uhich  touch  the  Freehold  or  Liheritance 
another  Subject  or  of  the  King,  and  to  say  that  the  King  can* 
;    have  the  like  against  another  Subject  would  be   absurd,  e»* 
;ially  in  the  Case  here  where  the  Prescription  and  Usage  stands 
h  such  Reason  as  it  does.     And  that  the  Records  prove  a  Pre* 
iption  or  Usage  in  the  Prerogative,  none  can  deny.     And  the 
ti^  bad  and  has  many  Prerogatives  which  affect  the  Freehold 
another.     And  hereupon  Gerard  said,   that  before   the  Sla- 
e   of  Magna  Charta  the  King  by  his  Prerogative  might  take 
ees  out  of  the  Woods  of  others  for  the  Repairs  of  his  Castles^ 
1   by  the  Statute  o^  Magna  Charta^  cap.  9,1.  he  has  restrained 
naelf  from  so  doing,  for  the  Words  of  the  Statute  are,  Neither  we, 
r  our  BaUiffs^  nor  others  shall  take  any  Man's  Wood  for  our 
SMiles^  or  other  our  Necessaries  to  be  done,  but  by  the  License  of 
m  whose  the  Wood  is;  by  which  Act  it  is  implied,  that  before  the 
log  might  have  done  it:  And  this  Prerogative  extended  to  the 
neehold  of  anotlier.     So  (he  said)  the  Statute  de  Charta  Foresta^ 
p.  1.  ordains,  That  all  Forests  which  King  Henry,  our  Grand* 
tktry  affbreited  shall  be  viewed  by  good  and  lawful  Men,  and  if 
has  made  Forest  of  any  other  Prood  more  than  of  his  own  De*^ 
vjif,  whereby  the  Owner  of  the  Wood  hath  hurt,  forthwith  it 
t//  be  disq^orested ;    by  which   (he  said)  it    appears  that  the 
!ig  might  afforest  the  Woods  of  others,  and  thereby  the  Sub« 
t   was  restrained  from  cutting  down  his  own  Woods  without 
^cnse.     So  that  the  King's  Prerogative  may  touch  the  Free- 
c3    of  another.     And    from   these  Acts  he  took  it  tliat    the 
tugs,  which  the  King  is  restrained  by  them  from  doiug,  were 
fill  before,  and  not  that  they  were  unlawful  to  be  done  be- 
ft,  and  were    reformed    by  those  Acts.      "Also   he   put  the  *"  P.  r  H.  S.  Fits, 
M  in  P.  7  //.  3.  in  Attachment  for  W^ast  against  Tenant  in  ^?"*  i*i-  ^^« 
^'vrer,  quare  vivarium  fractum  est  et  siccatum ;  ajid  the  Feme  Cmc  becaMe*tlit 
^  that  Af .  qnondatA  vir  suus  per  praceptum  Regis  f regit  viva*  Wast  was  done 
ntf  et  cepit  totum  piscem  ad  opus  Regis,  et  ipaa  postea  refecit  ^IJ^^  ?•"  n*"^k 
*wU  potuity  and  it  was  acyudged  a  good  Plea :  By  which  it  ap-       r'^»^3*i 
irs  that  the  King,  or  any  other  by  his  Command,  may  break  a      '*  ^ 

I  1  2  Stew, 
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Stewy  which  is  another^s  Freehold^  and  take  the  Fish  for  his  Phv 

*  tt  A«.  pi.  49.  *  vision  by  Force  of  his  Prerogative.  *  And  IVray  said,  if  a  Vilbii^ 
Fitz.Vi!lf  na^eia.  who  is  the  Freehold  and  Inheritance  of  anotlier,  comes  into  the 
^l"f3^'Rol'Ai^^  King's  Presence,  the  Lord  of  the  Villain  cannot  take  him  in  tk 
757.  P.  pl^i.  Co!  Presence  of  the  King,  as  it  is  adjudged  in  £7  ^sf.  for  the  Kiag*i 
litt.  157.  b.  Presence  is  a  Protection  to  him  for  the  Time  :  So  that  the  Pim 
i  fIb^  ifio  gative  of  the  King  takes  away  from  the  Lord  his  Use  of  and  Fowr 
Kitch.  S3«.*         o^'Cf  his  Villain,   who   is  his  Freehold    and  Inheritance.     *Aii 

*  H.  13  Ed.  4. 6.  Onslow  said,  that  if  the  King  has  a  RenC-charge  in  Fee  oot  of  a^ 
**'  ^7  ^B*  ^sL  ^"^>  h®  '"■y  distrain  for  it  by  his  Prerogative  in  all  the  ate 
DUtr€ts48.*5Cd.  Lands  of  him  who  ought  to  pay  it,  by  13  Ed,  4.  So  tbattk 
56.  a.  s  Leon.  196.  other  Freeholds  nf  the  Party  shall  be  liable  to  the  Distress  of  tk 
G^dK*w-*^jR  I  ^'"5  ^y  reason  of  his  Prerogative.  And  several  other  Cases  w« 
K.  300.  4  Inst. '  put  by  the  Counsel  for  the  Queen,  to  prove  that  she  had  as  vd 
119.  iP.Wmt.  divers  other  Prerogatives  which  are  not  recited  in  the  Tieatiseit 
ofEx'^'^sl!^^'  Preroga/i'ra  JJfgw,  as  Prerc^tives  vihich  tend  to  charge  the  Fm* 
1  Finch  100.  ^^^  3nd  inheritance  of  anotlier,  which  I  have  here  omitted  fv 
u  Fiiich  136.  Brevity's  Sake,  having  mentioned  the  most  cuiterial  of  them.  Ad 
«i4**A^'j43^  hereupon  they  concluded  that  for  these  Reasons,  Precedents,  al 
(a).'  other  Things  abovesaid,  all  Mines  of  Gold  and  Silver  in  the  LaA 

of  Subjects,  if  they  are  open,  and  all  Ores  of  Gold  and  Siifffii 
the  Lands  of  Subjects,  although  the  Mines  thereof  are  DOtope% 
(which  Cases  are  all  one,  and  stand  upon  the  same  Reason  lA 
regard  to  the  Prerogative  of  the  Queen)  with  Power  to  dig  is  ik 
Lands  of  Subjects  for  the  same,  and  to  carry  them  away,  vitk  al 
otiier  Incidents  thereto,  belong  of  Right  to  the  Queen. 
E  cimirm  for  the  And  against  this  nothing  was  said  on  the  other  Side,  upon  thii 
^''''  Point,  by  any  of  those  who  argued  for  the  i:)arl,  hut  by  Skirhn 

only,  who  alledged  the  Opinions  of  some  by  Implication  to  k to 
*  M.  19  H.  6. 46.  the   contrary.     ''As  the  Opinion  of  teuton  in  IQ II,  6.  where  k 

V  h*e*i7*^Br^  lo"  ^*y''  ^^^^  '^  ^  ^^*"  S*^^*  Land  in  Fee  wliich  is  not  worth  40d,fif 
rrotcKtation  30. '  -^w«  and  by  some  Accident,  as  by  a  Mine  of  Gold  or  Silver  f« 
Voucher  69.  9  i\\  it,  it  becomes  worth  £  100 />er^m;.  and  be  is  impleaded,  li' 
J'^^'i^oV^^*       Vouches  llie  Feoffor  to  Warranty,  the  Feofibr  may  shew  ihat  ik 

I^nd  was  but  worth  40rf.  per  A  fin.  at  the  Time  of  the  Feoffn**; 

and  for  so  much  he  is  ready  to  enter  into  tlie  Warranty,  aod  lb 

Plea  shall  be  good,  and  he  shall  not  warrant  more  than  it  wasworQ 

at  the  l^ime  of  the  Feoffment ;  but  if  he  enters  generally  into  tkr 

Warranty,  he  shall  render  in  Value  as  much  as   it  iswoithso*' 

By  which  saying  Sewton  meant  that  the  Mine  of  Gold  and  Sto 

should  be  recovered  wil^h  the  Land,  and  should  not  belong  to  ik 

King.     Ami  other  Things  Shirboni  said,  which   were  not  voak 

tained  by  his  Companions.     For  Hell  said  that  he  would  notspo^ 

to  this  Point  either  one  Way  or  other.     And  Mead  expressiyi^ 

firmed  that  the  Queen,  by  her  Prerogative,  should  have  all  Mbe^ 

and  Ores  of  Gold  and  Silver  in  the  Lands  of  Subjects  ;  and  tbeR- 

fore  1  omit  tlip  rest  of  Shirborns  Argument  on  this  Point. 

Point.  As  to  the  second  Point,  it  was  inferred  for  the  Queen,  thitJ 

Wf^r fJIcK^^^  the  Queen   shall  have  by  her  Prerogative  all  Ores,  and  also  i 

til  ill  bv  Pn'ro^a-  Mines  of  Gold  and  Silver  in  the  Lands  of  Subjects,  from  tbenc* 

t  ye  have  Miues 

oi'iU}"\*tT  containing:  i-i  them  mry  Gold  or  Silver,  which  are  in  the  LamU  of  Subjects.  S*P*^ 
Fiiicfr.i6.  2  Finch  v.i.  Winar.  Max.  re^.  6f.  pi.  IH.  4  Bac  Abr.  16^.  Botnow  sec  UicbUtito^ 
1  fV.  4*  M.  4«p.  30.  and  b  IV.  4-  Jii.  cap.  6.    Fott  S39. 
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it  vi'iW  follow  in  a  Manner  consequentially  that  she  ought  to  have 
these  Ores  and  M  ines  of  Copper  now  in  question,  that  is,  as  well 
the  five  Hundred  Thousand  Pounds  Weight  contained  in  the  first 
Plea  in  Bar,  as  (he  other  one  Hundred  Thousand  Pounds  Weight 
.  contained  in  the  second  Bar.     For  it  is  confessed  that  these  six 
Uundied  Thousand  Pounds  Weight  of  Copper  contain  Gold  or 
Sliver,  so  that  two  Metals  are  mixed  together,  the  one  Copper,  and 
the  other  Gold  or  Silver,  and  the  Gold  and  Silver  belongs  to  the 
Queen,  and  she  cannot  draw  it  out  without  melting  the  Copper ; 
for  in  one  same  Mass  or  Parcel  there  may  be  Copper  and  Gold,  or 
Copper  and  Silver,  and  in  the  melting  of  it  it  is  discerned  and  di- 
vided, and  not  otherwise  ;  and  if  the  Queen  cannot  have  the  Gold 
and  Silver  which  belongs  to  her,  without  melting  the  Copper,  thea 
.she  ought  to  have  the  Copper  to  melt,  for  else  she  would  lose  her 
own,  and  if  she  shall  have  it  to  melt,  she  shall  keep  it  to  her  own 
Use,  for  she  is  not  bound  by  the  Law  to  melt  it,  and  to  deliver  the 
Copper  to  the  Possessor  of  the  Land,  for  the  Charge  of  purging 
and  melting  it  is  greater  perhaps  than  that  of  the  digging.     And  if 
the  Queen  should  be  at  such  Charge,  and  the  Law  should  make  her 
deliver  it  to  the  Possessor  of  the  Soi),  therein  the  Law  would  lay  a 
heavy  Burden  and  Expence  upon  her,  who  ought  rather  to  abound 
Jn  Uiches  for  the  Safeguard  of  her  Subjects,  than  to  want  them. 
And  also  by  this  Means  the  Law  would  make  the  Queen  a  Servant 
to  the  Subject  to  melt  his  Copper  for  him,  which  would  be  a  very 
unwise  and  unreasonable  Law.     But  our  Law  is  more  consonant 
to  Reason  in  all  it  s  Provisions,  and  therefore  it  says  in  this  Case  as 
in  others,  that  because  the  Gold  or  Silver  and  the  Copper  are  toge- 
ther and  indivisible  in  the  Soil,  and  are  so  incorporated  that  tliey 
are  as  one  entire  Ihing,  therefore  the  Gold  and  the  Silver  being 
more  worthy  shall  draw  it  to  the  Copper,  which  is  less  worthy,  for 
^mite  magh  dignuni  trahit  ad  se  minus  diguum.    So  that  the  Queen 
Jbeing  Po!»sessor  of  the  one  shall  be  Possessor  of  the  other.     And 
IVruy  resembled  this  Case  to  the  Case  of  Charters  of  Inheritance 
being  in  a  Chest  or  Box  sealed,  'if  the  Po8se3Sor  thereof  dies,  « H. 41  Ed. s.t.t. 
tlie  Charters  shall  go  to  the  Heir,  and  the  Box,  if  it  was  open,  to  Bro.  Charter  de 
X\\e  Executors,  but  inasmuch  as  it  is  sealed,  whereby  the  Charters  ll"**  p*  ^pJbrf^* 
and  the  Box  are  become  one  entire  lliing,  and  inasmuch  as  the  Bro.  ibid.  4o.  ]tf. 
Charters  are  more  precious  than  the  Box,  therefore  the  Heir  who  3  H.  7.15.  pi.  29. 
has  the  Property  of  the  Charters,  shall  have  the  Box  also,  and  not  B**^^art^J  je 
the  Executors,  causa  qua  supra,     "^  So,  he  said,  if  a  Chariot  which  terre8>$.  Ciiat- 
is  drawn  with  six  Horses  falls  upon  a  Man,  and  kills  him,  the  ties  is.  i  Finch 
Jiorscs  shall  be  forfeited  to  the  Knig  as  a  Deodand,  as  well  as  the  ^:  ^  ^S^^  ^** 
Chariot  which  killed  the  Man,  because  they  were  fastened  to  the  g^.  pK  it.   Post" 
Chariot,  so  tliat  they  were  altogether  as  one  entire  Thing  which  S«8(b).  Seemnch 
occasigned  his  Death.     « And  so,  Gerard  said,  if  an  Obligation  is  JJclTwel^Iusr 
made  to  two,  *  or  if  two  are  possessed  of  a  Horse,  and  the  one  is  ^^  53. 
attainted,  thp  King  shall  have  the  Obligation  and  the  whole  Duty,      '  [  *S24] 
or  tlie  Horse,  becausp  it  is  a  lliing  entire.  ^  Anno  8  Ed.  2. 

Fitz.  Corone  588. 
597.  S.  P.  C.  to.  a.  1  H.  H.  P.  C.  420. 
«  H.  8  Ed.  4.  24.  b.  Per  Dtmhu.  M.  19  H.  6.  47.  pi.  100.  Fitz.  Dctte  .18.  Bro.  Forfeit.  16. 
J(»int-teiiants  32.  Prcrog.  23.  Hale  on  f .  N,  B.  S2.  g.  1  Rol.  R.  7.  Litt.  K,  91.  G ouldsb.  20. 
Hardr.  26.  490.  T.  Raym.  7.  121,  1^2.  Crompt.  Just.  31.  a.  3  Iii»t.  55.  H.  P.  C  ft9.  1  liawk. 
P.  C.  68.  $  7.  1  Pinch  145.  2  Finch  178.  Vin.  Abr,  tit.  Prerogative  T.  ?.  pi.  11.  tit.  l3lUwry  J. 
|>J»  1.   Ante  243(0*    Sed  conira  Ante  259  (g), 

And 
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And  to  prove  and  fortify  this  Argunient,  viz.  that  where  Gold  or 
Silver  is  mixed  with  base  Metal,  the  King  sball  have  the  whole  On 
or  Mine,  a  Record  was  ailedged,  which  appears  in  the  Renea- 
brances  of  the  Exchequer,  among  the  Comimiasioiis  and  Letim- 
patent  of  Easter  Term,  7  Ed.  3.  ex  parte  Rememor.  vihich  «« a 
follows. 

Aaao  7  Ed*  53  Salop.  Rex  dilectU  et  Jidelihus  mh  Johanrri  de  Jttgg  et  Ham 

de  tViskbury  safutem.  Cum  ex  ostentione  diiecti  et  Jideiis  noiii 
Gaffridi  de  Scropo  accepimus,  juod  qnadam  mitiera  mpri  asn  H 
plumbo  mixta  mb  solo  liobeHi  Bwwfi  in  comitatu  Salop  jam » 
venituTy  et  volentes  quod  J'hesaur,  et  Baroties  de  Scaccario  mutn 
certioretitur  super  modo  et  forma  invent ionis  miner 4t  prdcdicte,  i 
per  quemy  vel  per  quoSy  et  in  quihus  locis  vrventu  J'uerity  etqwStti 
commodum  uoUrum  melius  inde  facere  poterimwsy  ac  eiiam  a  dh 
quid  inde  asportatum  sit  sen  elongatum  a  prima  inventione  mtikB^ 
necne.  Et  si  sic,  tunc  quatituniy  per  quos^  et  qualiter^  assi^ntu 
mus  vos  ad  supervideudum  mineram  pradicfam^  ei  ad  inquirtnhk 
per  sacranieiitum  proborum  et  legalidm  hominum  de  vicineto  fsf' 
tium  iilarum  ubi  eadem  minera  eiistit,  ac  de  pntmissis  et  fiHpA 
premissorum  pievius  teritatem.  Et  idea  vobis  mandamus  tpm  d 
partes  pradictas  accedatisyCt  omrm  et  singula  prp^missa  eiequMid 
et  compfealis  in  forma  predicta.  Et  de  toio  vestro  facto  in  ket 
parte  ihesaur,  et  Baronibus  de  dicto  Scaccafio  nostro  apud  If  tit" 
monasterium^  circa  crastinum  Sancti  Andrett  proxinie  futurum^  vi 
tunc  ad  ultimum,  disiincti  et  aperti  constare  Jaciatts.  Itafii 
tunc  utteriuh  ordinare  valeamus  in  kac  parity  proui  pro  eommA 
'  nostro  melius  fore  viderimus  faciendum,  inquisitionem  inde  pr 
V08  captam  sub  sigillis  vestru  et  sigillis  eorum^  per  quoifacU 
fuerity  tunc  ibidem  remittentes,  et  hoc  breve.  MLandavimut  em 
ticecomiti  nostro  comitatus  pradicti,  quod  ad  certps  dies  el  focx, 
quos  eis  scire  faciei  is  ex  parte  nostrOy  J'aciat  venire  coram  robii  tot 
et  tales  de  balliva  sua  de  vicineto  minene  presdicta,  per  gufu  ro 
Veritas  melius  sciri  poterit  et  inquiri.  In  cujus,  &c.  Teste  Tka, 
30**  die  Octobrisy  &c.  Per  breve  de  privato  sigillo  inter  commm 
de  anno  7. 

By  which  Record  it  appears,  that  the  King  took  tfaeLawtobe 
that  the  Mine  of  Copper  being  intermixed  with  Gold  and  Lnd, 
and  found  in  the  Soil  of  another,  viz.  in  the  Soil  of  Robert  jBroffii 
belonged  to  him,  and  he  would  be  certified  how  he  might  nub 
his  Profit  of  it.  And  if  it  should  be  taken  to  belong  to  anotber, 
then  he  could  not  make  any  Profit  of  it. 

Anno  irR.  t.  I'he  like  Commission  to  the  like  Purpose  made  by  King  Richad 

2.  was  alledged  as  follows.  Salop,  Rex  Richardtts  secundsu  t 
iectis  et  jidelibus  suis  Hugoni  de  Burvel  militi  ac  vicecomiti  nostn 
Salop,  salutem.  Sdatis  quod  cum  dilectus  iigeus  noster  Jdcokio 
Minor  de  comitatu  Derby  nobis  dederit  intelligi,  quod  est  qu^tdim 
minera  de  cupro  et  argento  infra  dominium  prioratus  de  ffenhcli 
alienig.  site  ibidem  circa  eundem  prioratum  in  dicto  comitatu  Salcp. 
de  qua  quidem  minera  proficuum  non  modicum,  si  nos  tales  oper^ 
rios  super  eandem  mineraniy  qui  ibidem  pro  commode  nostro  opersn 
va leant  ct  scirenty  ordinare  vellemus,  nobis  possit  etenire,  woi  «- 
demnitati  nostra  in  hue  parte  prospicere  volentes,  ac  pro  eo  quiol 
idem  Jacobus  ad  magnum  proficuum  nobis  in  hoc  parte  f^  ohtuiit 

fficiendiuSi 
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Jhciendunif  assignammuB  vos  et  aUerum  veztrum  ad  ordinandun^ 

fHod  prjzdict us  Jacobus  ibidem  in  minera  pradida^  in  quantum 
oc  ab'yque  prejudicio  alicui  contra  l^is  regni  nostri  jtngKiat,  ff . 
absque  ahstractione^  deniolitione,  aut  destructione  ali^uarum  do^ 
fhorum  sivt  gardinorum  cujuscunque  occasione  operis  predict i  yi- 
tiendi  fieri  possit,  absque  perturbatione  sive  impedimenta  aliquaH 
operari  possit,  &c.  In  cnjus^  &c.  Teste  Rege  apnd  Westmonas* 
terium  4'  die  J  unit  anno  regni  sui  17".     In  17  Rich.  2.  Rot.  12. 

Which  Commission,  giving  Power  to  the  Sheriff  to  cause  the  said 
Minor  to  work  for  the  King  in  die  said  Mine,  which  consisted  of 
Copper  and  Silver  together,  being  in  the  Soil  of  another,  viz.  of 
the  Prior  of  fVenlock,  or  thereabouts,  proves  that  the  Kin^  under- 
stood (and  it  is  to  be  presumed  that  his  Acts  are  done^  with  good 
Counsel,  and  according  to  Liaw)  that  the  Mine  was  bis  own,  and 
that  it  did  not  belong  to  the  Lord  of  the  Soil. 

To  the  like  Purpose  a  Charter  made  by  King  Henry  4.  in  th^  Aiino7Ht4^ 

Form  following  was  allec^ed.     Devon.    Rex  Henricus  quartus 

dilecto  sibi  in  exempfo  fViliielmo  Charleton  priori  de  Pylton,  sa^ 

Intern,      ijciatis  quod  cum  commiserimus  quantum  in  nobis  est 

Henrico  Darby  et  Johanni  Darby  Jilio  suo  Minatoribus  minerai 

plumbi  qua  portant  et  habeiit  de  argento  in  comitatu  Devon,  pro 

iermino  10  annorum,  reddendo  inde  nonam  Hbram  depnro  argentO 

inde  proveniente,  et  solvendo  nobis  et  aliis  quibus  convenit  omnid 

alia  proficua  et  denarios  ad  nos  et  alios  prsdictos  indepertin.  per 

supervisum  et  contrarotulationem  vestram,  prout  in  Uteris  nostrii 

patentibus  inde  confectis  plenius  continetur :  Assignavimus  vos  a4 

dictas  minerqs  in  Comitatu  prtzdicto  supervidendas,  et  ad  huhO' . 

modi  nonam  Ubram  et  alia  proficua  et  denarios  pradictos  bene  et 

Jidelker  contrarotuland.      uit  idea  vobis  mandamus  qudd  circtf 

prmmissa  diligenter  intendatisi  et  ea  faciatis  et  eTequamim  ij/$ 

Jvrma  prtedicta.     In  cnjus  re,  8cc.  quam  diu  nobis  placuerit  du* 

ratnr.   Teste  Rege  apudlVestm.  9"  die  Februarii  anno  regni  sui  7*. 

In  7  H.  4.  Rot.  20. 

Although  this  Charter  does  not  mention  so  expressly  as  tlid 
former,  that  the  Mines  were  in  the  Lands  of  others,  yet  by  tho 
Words  solvendo  nolAs  et  aliis  quibus  convenit  omnia  alia  proficu4 
tt  denarios  ad  nos  et  alios  inde  pertinentia  per  supervisum  et  con^ 
trarotulationem  vestramy  &:c,  it  is  to  be  intended  that  the  Chartei^ 
riiall  extend  to  Mines  in  the  Lands  of  others,  for  (the  others)  may 
be  the  Lords  of  tlie  Land,  to  whom  the  King  of  his  Grace  and 
Slot  of  Duty  was  willing  that  Amends  should  be  made.  And  so 
die  Reason  holds  Place  as  ^ell  for  Mines  of  Lead  or  other  bas0 
34 etal,  as  for  Copper,  if  so  be  Gold  or  Silver  be  in  it 

And  many  Charters  made  by  King  Henry  5.  were  al)edged  id  Aiwo  17  H,  e* 
this  Purpose,  whereof  one  was  as  follows.  Devon,  et  Cornub. 
Henricus  sextusper  literas  suas  patentes  datas  apud  Manerium  de 
Skene  IT  dieJunii  anno  regfii  sui  17"  concessit  Johanni  Sollers 
cmnes  et  singulas  mineras  auri  et  arsenti  cum  omnibus  eas  tan^' 
gentibfts  infra  comitalus  Devon,  et  Vornub.  ubicunque  inveniri 
contigerinty  ae  etiam  omnes  mineras  plumbi  qua  vortafit  et  habent 
de  auro  et  argento  infra  comitatus  pradictos  *uoicuncfue  similitir  f  *3?5  J 
infra  eosdem  comitatus  inveniri  ctmtignrinJt ;  Habcmum  el  oroi- 
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pandum  omnes  et  sinigulas  mhieras  pradictas,  &c.  a  tempore  exjdnh 

iionU  termini  duodecim  anfiorum  Duci  Bedjordue  concessi  uique  ad 

foiem  20  anriorum  ex  tunc  proximi  et  plenarA  compUndorum.  Sol' 

vendo  inde  pritfato  regi  et  haredibas  suis  quindecimam  partem  ptai 

auri^  et  quutdecimam  partem  pari  argenti,  et  Jaciendo  per  se  et  dt* 

putatos  suos  omnimodos  custits  et  expensas  circa  mineram  pradktom 

debite  apponenda.  Et  quod  idem  Johannes  Sailers  durante  termina 

suo  infra  comitatus  pradictos  per  se  et  deputatos  suos  ac  servienia 

suos  quoscunque  hujusmodi  mineras  qnarere,  invent igare^  et  J'odere 

in  eisdem  mineris   et  inibi  operare  valeat,    absque  impedwieHl^ 

prafati   regis  vel  karedum  suorum,    aut   aliorum     ojficiariontm^ 

ministrorum,  vel  ligeorum  suorum  quorumcunqne^  ubicunque  lutjus- 

■    fnodi  miner (B  inveniri  contigerint ;  with  a   CUuse   that  be  sball 

not  dig  subtus  domes  seu   castra  aliauorum  ligeorum  prafati  rem 

./  pro  mineris  pra^dictisy  and  with  a  Clause  to  make  l^roviaioa  for 

Woods  and  Labourers,  6fc.  In  17  H.  6.  Rot.  45. 

By  which  Charier  (it  was  said)  the  King  demised  not  only  the 

Mines  of  Gold  and  Silver,  but  also  the  Mines   of  L«a()  whicii 

contained  Gold  or  Silver,  in  whatever  Place  they  should  be  found 

within  the  said  Counties,  in  which  Case  he  UDderstood  that  he  hsA 

an  Interest  in  them,  and  a  Power  to  demise  them.     And  fiirtber 

the  King  gave  him  Power  to  search  and  dig  without  Iinpedimeot 

of  any  of  his  Lieges,  in  whatever  Place  such  Mines  might  be  found, 

\i'hich  is  as  much  a.s  if  he  had  said,  whether  they  be  in  tlie  Laud^ 

of  Subjects,  or  in  our  own  Lands.    And  the  Clause   of  Reiitraiol 

from  digging  under  the  Houses  or  Castles  of  the  Lieges  of  the 

King  implies  that  he  might  dig  in  other  Places  of  the  Lieges  oftbq 

Kitigy  as  in  their  Lands  and  Wasts. 

AimoSOH.6.  /Another  Patent  was  alledged  made  by  the  same  King  in  Form 

following,  Devon,  et  Cornub,  Henricus  sextus  per  literas  suax 
patentes  datas  apud  Westm,  \&  die  Septembris  anno  regni  sui3(f 
constituit  dilectum  capellanum  suum  Johanneni  Hotright  sacre 
Theulogia  pwfessoreni  conirarotulatorem  omnium  minerarum  quo- 
rum auri  et  argenti,  cupriy  auricaici,  el  plumbi,  infra  comitatm 
Cornub.  et  Devon,  ac  omnium  aliarum  minerarum  suarum  in  qtd- 
bus  aliquod  metalium  in  quo  aliquid  auri  vel  argenti  habetur,  coi- 
tinetur,  seu  aiiqno  mode  haberi  seu  Jinari  poteiit  in  comitatibut 
pradictis.     In  30  H.  6.  20.  25. 

Which  Patent  being  general  (it  was  said)  ouglit  to  be  taken  to 
extend  generally  to  all  base  Mines,  in  which  aliquid  auri  vel  af' 
genti  hahetur.  And  these  Words  aliquid  auri  vel  argenti  are  to  be 
noteri  (as  IVray  said)  in  respect  of  the  Quantity,  for  be  theQuaq- 
titv  of  Gold  or  Silver  in  the  base  Mine  great  or  small,  it  is  all 
one/  as  he  said,  and  the  Word  (aliquid)  warrants  this  Sense  and 
Acceptation. 
Anno  31  H.  6.  Another  Patent  was  alledged  of  the  same  King's  in  ^orm  follow* 

ins;.  Cornub.  ct  Devon.  IJenncus  sextus  per  literas  suas  patentes 
diitas  apud  fVcstmonasl.  9.0°  die  Junii  anno  regni  sui  3V  constituit 
Joliannem  Hotright  cleticum  prcepositum  et  gubernatorem  omnium 
et  singular um  minerarum  suarum,  de  quibus  aliquid  aurum  td 
argentum  haberi  seu  Jinari  pnterit,  in  comitatibus  Cornub.  d 
f)evuii.  ubicunque  invenir  poferint.  jic  etiam  concessit  dicta  Jo* 
hanni  omnes  mineras  cupri,  stanni,  et  plumbi,  de  quibus  aliquid 

uurui^ 
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eurum  vel  arc^entum  haberi  seu  jinari  contigerit^  in   comitaiibuM 
prttdictis*  Habendum  et  occupandum  pnedicto  piaposito  et  guber^ 
natori  ad  uswn  ejusdem  pradictas  mineras  per  seipsum,  vel  per 
sulficicnfes  deputatos  suos,  pro  quibus  prttfaio  regi  respondcre  tent" 
bitury  qunmdiu  pricfatm  Johannes  erga  eundem  regem  in  officio 
praposuarce  et  f^ubernationis  pradicta  se  beni  gesseiit.  Reddendo 
et  sofvendo  indi  prafdto   regi  et  fueredibus  suis  decimam  partem 
pnri  ami  et  pw i  argenti,  ac  etiam  decimam  partem  cupriy  stanni, 
et  plumbic  de  quibus  aliquod  aurum  vel  argentum  iirveniri  seu 
Jinari  contigerit  in  mineris  pradictis,  sumptibus  suts  propriis  per^ 
quirendis  pariter  et  eipensis.  Dedit  insuper  prafato  Johanni  pit* 
nam  potestatem  vice  et  nomine  prajati  regis  committendi  et  ad  jir* 
mam  locandi  prtefatas  mineras^  et  quanuibet  parcellam  earundem^ 
guibuscunquejirmariis  dicti  regis  ad  terminum  duodecim  annorum 
a  data  pra.^efitium :  Reddendo  et  soivendo  prtej'ato  uuper  regi  et 
hieredibus  suis  quamlibet  decimam  bo  I  lam  of  tlie  Ore,  videlicet  cu^ 
priy  stanniy    et  plumbi^  in   quibus  aliquod  aurum  vel  argentum 
exisiitf  ut  pradictum  est ;  with   a  Clause   to  dig,  absque  impec&» 
tnento  pr/efati  regis,  vel  haredum  suorumt  aut  aliorum  ojficiario* 
rum,  miitistroruntf  vel  ligeorum  suorum  qnorumcunque,  ubicunqut 
hnjnsmodi  miners  inveniri  contigerint,  with  a  Clause  to  make  Jt-o* 
vision   for  Woods  and  l^bourers^  S^c*   Feodo  ecclesia  duntaxat 
excepto.     In  31  H.  6.  20.  2.5. 

By  which  Patent  the  King  made  the  Patentee  Provost  and 
Governor  of  all  his  Mines,  wherein  any  Gold  or  Silver  might  be 
had  or  found  in  the  said  Counties ;  and  it  has  also  express  Words 
of  all  Mines  of  Copper,  I'in,  and  Lead,  wherein  any  Gold  or 
Silver  might  be  had^  with  Clause  to  dig  without  Interruption  of 
liny  of  his  Lieges,  in  whatever  Place  such  Mines  should  happen  to  / 

be  found,  which  Words  (iibicunque,8^c.)  contain  Liberty  of  dig- 
ging in  all  Places  of  other  Men.  And  the  Words  (de  quibus  aU^ 
quod  aurum  vel  argentum  habere  contigerit)  are  to  be  observed  (as 
It  was  said)  in  respect  oi  the  Quantity  of  the  Gold  or  Silver  in  the 
Copper,  Tin*  or  Lead,  for  they  are  as  much  as  to  say,  be  the 
Quantity  of  the  Gold  or  Silver  great  or  small.  And  the  Keser* 
vation  of  the  tenth  Part  of  the  Copper,  Tin,  and  Lead,  in  which 
any  Gold  or  Silver  might  be  found,  is  (o  be  noted,  for  thereby  it 
^ay  seen  that  the  King  had  not  only  the  (Sold  and  Silver,  but  also 
ibe  base  Metal,  and  the  Possessor  of  the  Soil  had  nothing  of  it, 
quia  magis  dignum  trahit  ad  se  minus  dignum,  as  it  is  said  before, 
pnd  the  Possessor  of  the  valuable  l^ing  shall  be  also  the  Possessor 
pf  the  base  Thing. 

And  divers  other  Charters  of  the  same  King  Henry  6.  were  also  AnaoSdH.  & 
^Hedged  to  the  same  Purpose.  As  one  which  appears  in  33  II,  6. 
Rot»  ^3,  made  to  Alvared  Cornborough,  whereby  he  was  consti- 
tuted (comptroller  omnium  miner  arum  suarum,  in  quibus  aliquod 
fnetaUnm,  in  quo  aliqnid  auri  vel  argenti  habetur,  continetur,  seu 
flliquq  modo  haberi  sen  Jinari  poferit  in  comitutu  Cornubii^. 

♦And  aiiotlier  was  alledged  which  appears  in  34/7.  6.  Rot.  24.       [  *326  ] 
|by  which  the  same  King  Henry  6.  commisit  et  concessit  duci  Ebo^  Aimo34H.d. 
fum  omnes  et  singu/as  mineras  ami  et  argenti,  et  quorumcunque 
filioriim  n\etaUor\tn  aurum  V^i  argentum  in  ^e  cQfUinentium  in 

comitatibus 


826  Mich.  Term.  0  &  10  Elizabeth,  in  Cam.  Scace. 

• 

€omitatihus  Devon,  et  Cornub.  Habendum  ad  placitum  regit  prd 
iermino  viginti  et  unius  anfiorum,  S^c.  with  CluiiBe  that  he  shall  not 
dig  Bubtus  domos  vel  prata  alicujus  persona^  Sfc.  atid  with  the  Ckose 

Eiod  inibi  optrari  liberi  vahat  absque  impedimenio  pngfati  regk, 
c.  vel  ligeorum  suontm  quorumcanque,  ubi  hnjusmodi  mvtere 
infra  comitatus  presdictes  inteMin  contigerint :  with  the  Claiue  to 
make  Provision  within  Liberties  and  uithotit,  except  within  the 
Fee  of  holy  Church,  as  before ;  with  Provision  at  quis  piu9  dan 
voluerit,  that  the  Duke  shall  give  as  much. 
Aaoo  f  Ed,  4*  From  which  Charters  and  others  of  the  same  Kirfg  iilledged,  the 

Counsel  for  the  Queen  inferred  as  before.  Another  Charter  made 
bj  King  EdzDard  4.  was  recited,  which  was  in  KngHsh,  m  Mnw 
ner  following.  Svmerset  and  Gloucester.  Edfturd  the  fourth  by 
kis  Letters-patent  dated  at  Westminster  the  \^h  Day  of  Jnly  is 
the  second  Year  of  his  Reign^  granted  unto  Gatlias  de  JLuine^ 
William  Mariner^  and  Simon  Spirt^  and  to  every  of  them,  fM 
Power  and  Authority  to  search,  break  G rounds  and  dig^  and  to 
make  Mines  within  the  Counties  of  Somerset  and  Gloucester y  or  in 
any  Part  of  the  said  Counties^  or  in  what  Ground,  or  in  frho$t 
Ground  that  it  be^  at  well  within  the  Franchises  as  without,  viithin 
the  tame  Counties^  where  that  they  think  that  any  Manner  of  Ore 
should  be  of  Leak,  Tin,  or  Cupper,  that  should  bear  either  SUtct 
or  Gold,  or  any  may  be  had  or  Jined  out  of  it,  for  the  Term  of 
five  Years  next  ensuing  after  the  Date  of  these  present  Hritingt, 
mnto  the  said  Term  be  fully  accomplished.  And  the  said  Ki»g 
wiUeth  that  the  said  Gallias,  William,    and  Simon  accord  end 

2\ree  with  the  Parties  that  own  the  Soil  where  any  such  Ground 
ould  be  broken  and  digged  for  the  said  Mines,  as  Right  sha/l  re* 
quire:  Yielding  unto  the  said  King  and  his  Heirs  every  eighth  Boll 
of  Ore;  that  t$  to  say,  of  Leadf  Tin,  and  Copper ,  in  which  anj 
Gold  or  SUver  is ;  with  a  Clause  to  make  Provision,  and  to  malt 
their  Mills  to  fine  and  to  melt  in  as  many  and  aiij  Places  and 
Place  where  it  is  or  shall  be  most  expedient  for  them,  as  the  Owner 
of  the  Ground  and  tliey  can  agree ;  and  i^  ith  a  Clause  to  all  Offi- 
cers and  Liege-men  to  assist  them,  ^c.  Rotuh  Paten.  2  Ed,  4. 
til  Turri  London. 

By  which  Record  the  King  took  npofi  him  to  give  Power  to  die 
three  to  dig  in  any  Land  whatever,  or  to  whomsoever  the  Land 
belonged  (which  is  as  much  as  to  say^  whether  it  belong  to  die 
King,  or  to  a  Subject)  where  they  thought  there  was  any  Manner 
of  Ore  of  Lead,  lln,  or  Copper,  which  contained  SHver  or  Gold, 
or  where  any  might  be  had  out  of  it.  Whicli  Words  (whose  Ground 
soever  it  be)  aud  the  other  Words  afterwards,  viz,  that  tiiey  should 
agree  with  the  Parties  that  owned  the  Soil  which  shoufd  be  dug  upi 
purporrthat  they  should  qieddle  with  Mines  in  the  Lands  of  owers. 
And  by  the  Reservation  of  the  Lead,  l^n,  and  Copper,  in  wfaick 
any  Gold  or  Silver  was  contained,  it  appears  that  the  King  appre- 
hended he  ptight  to  have  the  whole  base  Metal,  and  not  £e  Lord 
of  th^  Soi).  And  the  Agreement  which  is  expressed  to  be  made 
with  the  lj>rd  of  the  Soil  is  but  a  Matter  of  Cturtesy  in  the  Kii^ 
nnd  not  doe  of  Right.  And  the  Words  (where  any  Gold  or  Silver 
may  be  had  out  of  it)  imply  that  be  die  Quatitity  of  it  ever  so  amali, 
yet  the  K^ag  shall  haye  the  whole  base  Metal* 
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To  tlie  like  Purpose  another  Charter  of  the  same  King  was  Anno  8  Ed.  4* 
alledged  in  this  Manner.  Anglia,  Edwardus  quartos  per  literas  suas 
patenteSf  datas  apudWeslm.  W**  die  Decemoris  atmo  regm  suiB^ 
concessit  Richardo  comiti  Warw,  Johanni  comiti  Norf/iumbrj,  et 
aiiisf  omnes  mineras  auri  et  argentic  cum  omnibus  rehus  easdem 
tangentibus  infra  regnnm  $uum  Angna,  a  Trenta  versus  varies 
boreales  uhicunque  inveniri  poterint,  ac  etiam  omnes  mineras  plumbic 
portantes,  habentes^  et  continentes  aurum  vel  argent  urn  infra  partes 
prtedictasj  cqncordantes  tamen  cum  possessore  soil  ubicutique  inve^ 
niri  poterint  infra  partes  iilas :  Habendum  mineras  prcedictas  per 
prafatos  comiteSf  et  alios,  et  deputatos^  et  servient es  suos,  a  Jesto 
purificationis  beattt  Maria  virgtnis  proximi  futuro,  usque  adjinem 
guadraginta  annorum  extunc  proxime  sequentium  et  plenarii  compten^ 
dorum.  Reddendo  ptttfato  Regi  et  haredihus  suis  dnodecimam 
partem  puri  et  munai  auri  et  argentic  ac  dominis  soli  sive  territ, 
in  qua  miner te  illcEfodientury  decimam  sextam  partem  prout  cres* 
cunt ;  ac  faciendo  per  se  et  depututos  suos  omnimodos  castas  ei 
expensas  circa  mineras  pradictas  durante  termino  pradicto  suppor^ 
tanda  et  expendenda,  Et  qndd  dirti  comites  et  alii  in  omnibus  locis 
infra  partes  pradictas  per  se^  depufatos^  et  servientes  suos  easdem 
mineras  iiberi  scrutari  et  foderi  possint,  et  operari  in  eisdem  et 
earum  qualibet  absque  impedimento  prtcdicti  regis  aut  hareduns 
suorunif  aut  ojficianorum  seu  ministrorum  quorumcunque,  ubicun-' 
que  miners  pradictte  infra  partes  proidictas  inveniri  poterint. '  Pro^ 
viso  semper  qudd  preadicti  comites^  &c.  non  fodiant  subtus  domus 
sive  castra  alicnjus  ligeorum  prafati  regif  ad  mineras  pradictas 
scrutandds,  absque  licentia  domini  soli, ' 

Which  Charter  is  to  the  like  Effect  >iiith  the  other,  viz.  that  tlie 
King  took  upon  him  to  grant  Mii\^8  of  Lead  containing  Gold  or 
Silver,  being  in  the  i  .ands  of  otliers,  and  limited  that  the  Patea* 
tees  should  agree  with  the  Owners  of  the  Suil,  who  should  alsa 
have  the  l6th  Part  of  the  Gold  or  Silver,  which  is  not  due  to  them 
of  Kight,  but  given  to  them  out  of  the  King*8  Benevolence.  Which 
Hecordy  as  veil  as  all  the  others  here  before  alledgeii  for  the 
Proof  of  this  Point  (Mhich  it  is  to  be  presumed  were  made  accord- 
ing  to  Law,  and  bj  great  Advice)  continuing  in  Succession  from 
one  King's  Reign  to  another,  corroborate  and  fortify  the  Ueasoa 
aforesaid,  viz.  quod  omne  magis  dignum  trakit  ad  se  minus  dignum^ 
and  that  the  Kmg  shall  have  all  tne  base  Metal,  be  the  Quantity 
of  Gold  or  t^iiver  in  it  ever  so  small,  and  consequently  that  the 
Queen  shall  have  all  the  Ore  in  the  principal  Case. 

♦  Besides  these  Matters  divers  Accounts  were  alledgec],  by  [  *S27  ] 
inhich  the  Silver  and  the  base  Metal  reniaining  from  it  were  an- 
swered for  to  the  King.  One  Account  was  mad^  by  IVillians 
fVimondham,  of  the  Profits  of  Mines  in  the  Counties  of  Devon 
and  Cornwdtfffom  the  12th  Day  of  jiugtist^  Anno  22,  Ed.  1.  unto 
the  23d  Day  of  September ^  Anno  95  Ed.  1.  by  which  the  Profits  of 
the  Silver,  and  of  the  Lead  remaming  from  it  were  answered  for. 
Another  Account  was  made  bv  William  de  Aulton,  Clerk,  for  the 
Profits  of  Mines,  viz.  as  well  of  the  liead  as  of  the  Silver  therem, 
in  the  Counties  of  Devon  and  Cornwall  from  the  4th  Day  of 
March,  Jntto  26  Ed.  I.  unto  the  ]8tb  Day  of  April,  Anno 
97  Ed.  1.  Also  an  Account  was  made  by  Matthew  Crawthorn,  of 
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the  Silver,  and  of  the  Lead  which  remained  from  il»  out  of  Mines 
in  Devon  and  Cornwal,  between  the  2d  and  the  I5th  Years  of  King 
Edtpard  3.  And  John  Maneron,  ^ho  succeeded  Craurthoritj 
rendered  the  like  Account  of  Silver,  and  of  the  Lead  remahiing 
from  it,  from  Michaelmas^  Anno  19  Ed.  3.  unto  the  £d  Day  of 
November^  Anno  23  Ed.  3.  Another  Account  was  alledged  to  be 
made  of  the  Pro6ts  of  Mines  in  the  Counties  of  Devon  and  Com- 
tcaly  \ihich  were  demised  after  the  Act  of  Kesumptiou  io  Adrian 
Sprinker,  by  Robert  G lover ^  which  Robert  rendered  an  Account  of 
the  Silver,  and  of  the  Lead  remaining  from  it.  And  diven 
others  of  the  Uke  Sort  were  alledged,  which  (although  the  same  is 
not  fully  expressed  in  the  Records)  shall  be  intended  of  Mines  as 
well  in  the  Soil  of  Subjects  as  of  the  King,  for  they  are  generally 
of  all  Mines  in  the  said  Counties,  in  which  Generality  such  Mines 
in  the  Soil  of  others  are  comprehended,  because  the  King  sliall 
have  them,  as  it  is  said  before.  Upon  vihich  Reasons,  Records, 
and  Accounts  they  concluded  that  tlie  King  shall  have  all  Mines 
and  Ores  bearing  Gold  or  Silver  and  base.  Metal  together,  which 
are  in  the  Soil  of  Subjects;  and  inasmuch  as  the  Information 
here  specifies  that  these  M  ines  and  Ores  of  Copper,  which  are  in 
the  Soil  of  the  Earl,  contain  in  them  Gold  or  Sdver,  and  it  is  not 
denied  by  the  Answer,  but  fully  confessed,  the  Counsel  for  \b% 
Queen  prayed  Judgment  against  the  Earl. 

And  it  was  said  by  some  of  them,  that  all  Mines  of  Copper  in 
the  Lands  of  Subjects  belong  to  tlie  King,  because  there  is  none 
of  them  free  from  Gold  or  Silver;  and  this  is  warranted  (as it 
seemed  to  them)  by  the  Precedents  alledged  under  the  iirst  Point, 
which  concern  as  well  Mines  of  Copper  as  Mines  of  Gold  or 
Silver.  And  upon  the  same  Reason  Gerard  said,  that  Mines  of 
Tin  belong  of  Right  to  the  King,  because  there  is  no  Mine  of 
Tin  without  Silver.  And  therefore  the  Power  which  the  Subjects 
of  the  King  in  the  Counties  of  Devon  and  Cornuul  have  to  dig  in 
their  own  i^nd,  and  in  the  Land  of  others  for  Tin,  and  to  hare 
it  to  their  ov^n  Use,  is  derived  from  Charters  mac)e  to  them  by  the 
Kings  of  this  Realm,  whereby  such  Liberty  has  been  given  them. 
And  hereupon  he  mentioned  the  Charter  of  King  Edxcard  ].  made 
to  his  Subjects  of  the  County  of  Cornzcal,  bearing  Date  the  10th 
Day  of  April,  in  the  32d  Year  of  his  Reign,  which  is  confirmed 
by  the  Charter  of  King  Richard  2.  bearing  Date  the  8th  Year  of 
his  Reign.  And  the  Charter  of  I^ing  Ec/aarrf  1,  was  as  foU 
lows : 

Edwardus  Dei  gratia,  &c.  salntem,  Sciatis  quod  nos  ad  emen* 
dationem  stannariarum  nostrarnm  in  comitaiu  Cornubia,  el  ad 
tranquiUitatexii  et  utilitatem  stannatorum  nostrorum  carimdeni,co»- 
cessisse  pro  nobis  et  hceredibns  nostris,  quod  o/nues  stannatort% 
pradicti  operantes  in  stannariis  illis  qnasunt  domiuica  nostra,  dam 
operantur  in  eisdeni  stannariis,  sint  liberi  et  quieti  de  placitis  no- 
tivorum^  et  de  omnibus  placitis  et  querelis  curiam  nostram  et  h<erf 
duni  nostrorum  quoquo  modo  tangentibus,  Jta  quod  non  respoitr 
deant  coram  aliquibus  justiciariis  vel  tninistris  nostris  seu  haredum 
nostrorum  de  aliqua.  p/acito  seu  querela  infra  pradictas  stanuarias 
tmergentibus,  nisi  coram  custpde  ^ostro  stannariarum  nostrarnm 
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prttdictarum  qui  pro  tempore  fueritj  (excepiis  placitis  terra,  vita,  ei 
membroruni)  nee  recedant  ab  operationibus  suis  per  summonitionem 
aiicujm  ministrorum  nostrorum  sen  haredam  nostrorum,  nisi  per 
summonitionem  dicti  custodis  nostri :  Et  quod  quieti  sint  de  omnibus 
tallagiis,  theoloniis,  stallagiisy  auxiliis,  et  alii$  custumis  quibuscun^ 
que  in  vil/is,  portubuSffenis,  et  mercatis  infra  comitatum  prccdictum . . 
ae  bonis  suis  propriis.  Concessimus  etiam  eisdem  stannatoribus, 
guddfodere  possifU  stannum,  et  turbas  adstannunifundendum,  ubi^' 
que  in  terris,  moris,  et  vasti^  nostrisy  et  aliorum  quorumcunque  in 
comitatu  pradicto,  et  aquas  et  cursus  aquarum  ad  operationes 
stannariarum  pradictarum  divertere,  ubi  et  quotiens  opusfuerit, 
et  emere  buscam  etfuncturam  stanni,  sicut  antiquitus  fieri  consuevit, 
sine  impedimento  nostri  vel  haredum  nostrum,  episcoporum,  ab"  ' 
batum,  priorum,  comitum,  baronum,  sue  aliorum  quorumcunque. 
Et  qudd  custos  noster  pradictus,  vel  ejus  locum  tenens  teneat  omnia 
placila  inter  stannatores  pradictos  emergentia,  et  etiam  inter  ipsos  et 
alios  forinsecos,  de  omnibus  transgressionihus,  querelis^  et  contracti» 
bus  f'actis  in  locis  in  quibus  operantur  infra  stannaries  pradictas 
similiter  emergentia.  Et  quod  idem  custos  jhabeat  plenum  potesta- 
tem  ad  stannarios  pradictos  et  alios  forinsecos  in  hifjusmodi  placitis 
jnsticiand,  et  partibus  justiciam  faciendum,  prout  justum  et  hacte* 
nus  in  stannariis  illis  fuerit  usitatum.  Lt  si  qui  stannatorum 
pradictorum  in  aliquo  aeliquerint,  per  quod  incarcerari  debent,  per 
custodem  pradictum  arrestentur,  et  inpnsona  nostra  de  Lestwithiel 
et  non  alibi  custodiantur  et  detineantur,  quousque  secundum  legem 
et  cousuetudinem  regni  nostri  deliberentur.  Et  si  aliqui  stannato^ 
rum  pradictorum  super  aliquo  facto  infra  curiam  pradictam  non 
tangente  stannarios  pradictas  se  posuerint  in  inquisitionem  patria^ 
una  medietas  juf'atorum  inquisitionis  hujusmodi  sit  de  stannatori^ 
bus  pnedictis,  et  alia  medietas  de  forensecis;  si  de  facto  totaliter 
tangente  stannarias  prcedictas,  fiant  inquisitiones  sicut  hactenus 
fieri  consueverunt.  Et  si  quis  eomndem  stannatorum  fagitivus 
fuerit,  vel  utlagatus,  vel  aliquid  delictum  fccerit,  pro  quo  catalla 
sua  amittere  debeat,  catalla  ilia  per  custodem  pradictnm  et  corona^ 
torem  nostrum  comitaius  pradicti  apprecientur,  et  per  ipsos  proximis 
villatis  liberentur  ad  respondendum  ifule  nobis  et  haredibus  nostris, 
*  coram  justiciariis  itinerantibus  in  comitatu  pradicto,  Volumus  r  #  qoq  i 
insuper  et  fimiiler  pracipimus,  quod  totum  stannum  tam  album  *    , 

quam  nigrum  ubicunque  inventum  et  operatum  fuerit  in  comitatu 
pradicto,  ponderetur  apud  Lestwithiel,  Bodminian,  Liskiriel, 
I'hrenirn,  vel  Heleston  per  pondera  nostra  ad  hoc  ordinata  et  sig^ 
7iata,  sub  forisfactura  totius  stanni  pradicti.  Et  quod  totum  iltud 
stannum  coignetur  in  eisdem  villis  singulis  coram  cast  ode  prtedicto 
ante  diem  sancti  Michaelis  in  Septembri,  suh  forisfactura  pradicta. 
Et  concessimus  pro  nobis  et  haredibus  nostris,  quod  omncs  slanna* 
tores  nostri  pnedicti  totum  stannum  suum,  si  sit  ponderntum,  licitt 
vendere  possint  cuicunque  voluerint  in  villis  prccdictisfaciendu  inde 
nobis  et  naredibus  nostris  coignagium  et  alias  consntfudines  debitas 
et  usitatas,  nisi  nos  vel  haredes  nostri  stannum  illud  emere  volue^ 
rimus. 

So  that  the  said  Clause  in  the  above  Charter,  quad  foderc  possint 
stannum,  etturbas  ad  stannum  fundeudum,  ubique  in  tcrrts,  moris. 
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et  vastis  noslris,  ei  aliorum  quorumcunqut  in  eomiiaim  prmdkto^  H 

aquas  et  cursus  aquarum  ad  operations  Uannariarum  pr^tdidO' 

rum  diverteie,  ubi  et  qwHiem  opus  fueritf  gives  ibem  tkat  Power 

which  die  King  only  had  before  by  Prerogative,  and  which  they 

had  not  lefore,  viz.  to  dig  for  Tin  in  their  own  Lands^  and  in  tbe 

Landb  of  others,  and  to  dig  for  Turves  in  the  Lands  of  XHhen  in 

order  to  melt  the  Tin,  and  to  divert  Water-couraes  \n  the  L  adf 

of  others.     And  by  this  Cliarter  they  might  dig  in  tbe  MtadCMns  of 

otiiers,  and  might  pull  down  the  Houses  of  otbeia,  io  RestnuDt 

•    whereof  (he  said)  the  Act  of  Parliament  was  made  io  60  Ed,  3. 

which  recites  the  said  Qharter,  and  explains  the  Words  and  Artides 

thereof,  and  the  Sense  of  them^  anc(  touching  the  said  Ciaiiae  hA 

recited  Word  by  Word,  the  Words  of  the  Act  thereupon  ait,  A 

seems  necessary  in  this  Case  that  their  Customa  a  fid  Vu^t$  be  di- 

lisejitly  enquired^  and  that  the  Warden  of  the  Stannery  be  ckargei 

that  he  do  not  suffer  any  Work-man  of  the  said  Simmerjf  to  dig  in 

Meadows,  nor  to  abate  the  fVotfds  nor  Houses  of  others^  nor  to  twm 

the  Water  nor  the  Course  of  Water  by  Malice.    And  the  likt 

Charter  was  made  by  Uie  same  KxxigEmard  !•  bearing  the  saras 

Sate,  to  them  of  the  County  of  Devon,  and  die  like  Act  of  £i- 

position  upon  this  Charter  was  also  made  the  same  Anno  60  Ed.^ 

which  Words  of  the  Acts  restrained  the  Liberty  which  the  Chaittf 

gave  them  as  to  those  Points.     So  that,  be  said,  by  these  Charten 

and  Acts  it  is  evident  that  their  Power  and  Authority  in  Coruwal 

and  Devonshire  to  dig  for  and  have  Tin  was  derived  fnmi  tiit 

Crown ;  and  a  certain  Quantity  of  Tin  is  payable  to  the  Crova 

for  such  Liberty  at  this  Day.    And  the  Reason  why  the  Subjects 

might  not  have  the  Tiu  before  in  their  own  Lands,  was,  because  ia 

Tin  there  is  Silver,  which  being  the  more  worthy  drew  to  it  the 

less  worthy,  and  so  made  the  Crown  which  >ftas  the  Proprietor  of 

the  Silver,  to  be  the  Proprietor  of  the  whole.    And  as  the  Crova 

has  by  way  of  Heservation  a  certain  Quantity  and  Profit  of  the  Ore 

of  Tin  out  of  Cornwal  and  Devonshire,  as  an  Acknowledgment  of 

the  Benefit  which  they  enjoy,  so  in  some  Places  in  the  County  of 

'  Derby  the  Crown  has  a  certain  Quantity  of  Lead  upon  Considera- 

/     tion  that  there  is  Silver  in  it,  and  to  abstain  from  proceeding  to  the 

Rigour  of  the  Prerogative.     And  he  said  that  there  is  a  Difference 

in  Mines  of  Lead,  for  some  are  fertile,  that  is,  containing  Gold  or 

Silver,  and  .some  are  barren,  tiz.  without  Gold  or  Silver.     And 

Wray  said,   that  in  Derbyshire  and  other  Places  where  barrea 

Mines  of  Lead  have  alviays  been,  and  the  Crown  has  never  had 

any  Profit  of  them,  the  Subjects  may  there  prescribe  for  it  against 

the  Crown,  and  the  digging  and  taknig  the  Lead  without  Payment 

is  a  Prescription  for  the  Country.   And  he  said  that  Hesket^  before* 

mentioned,  held  the  Prescription  in  such  Case  good. 

H  cm<m  for  tlie  On  the  contrary  Shirbom,  Bell,  and  Mead  argued  to  this  second 

Point  on  behalf  of  the  Earl.  And  they  said  that  one  1  hii^  is 
affirmed  by  the  Information,  and  that  is,  that  the  Ore  and  Mine  iH 
question  is  of  Copper  containing  in  it  Gold  or  Silver,  which  is  aot 

iy  tfci  Rcl>wt%.    ?*^""*^  ^y  ^^^  Deft  ndant,  but  fully  confessed.     »  And  if  the  Copper 

*  is  of  the  greater  Value,  it  seemed  to  them  that  the  Queen  thoaU 
have  nothing,  for  the  greater  Value  shall  be  preferred,  and  shall 
draw  to  it  the  lesser.     And  hereupon  they  put  the  said  Case  of  a 
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^  Box  and  Charters^  where  the  Heir  shall  have  the  Boi^  sealed  aloDg  v  Ante  3jl3  (e]« 
U'ith  the  Charters;  so  that,  they  said,  this  Case*  proves  for  them* 
And  although  Gold  or  Silver  is  more  precious  than  Copper,  yet 
if  the  Quantity  of  the  Copper  is  so  great  that  it  exceeds  the  Value 
of  the  Gold  or  Silver,  the  Gold  or  Silver  shall  give  Place  to  it ; 
for   the  Thing  of  more  Value  shall  be  accounted  more  worthy^ 
although  the  Thing  Of  less  Value  is  more  precious,  Quantity  for 
Quantity.     And  forasmuch  aj  die  Queen's  Attorney  has  not  shewn 
thatjhe  Gold  and  Silver  in  the  Mine,  or  in  the  Ores,  was^of  greater 
Value  than  the  Copper,  he  has  not  shewn  a  sufficient  Title  for  the 
Queen.     And  Bell  said,  that  at  least  he  ought  to  have  shewn  that 
the  Gold  or  Silver  was  of  greater  Value,  for,  as  it  is,  it  does  not 
uppear  to  he  of  any  Value  above  tho  Charge  of  getting  it.     For 
the  Copper  might  contain  in  it  Gold  or  Silver,  and  yet  the  Gold 
or  Silver  not  counterbalbnce  the  Charge  of  getting  it,  as  for  every 
^1000  Value  of  Copper,  there  might  not  be  above  1 2d.  Value 
of  Gold  or  Silver,  or  in  20  Yards  Length  in  the  Vein,  of  Copper 
there  might  not  be  more  than  a  Quilful  of  Gold  or  Silver,  so  that 
the  Gold  or  Silver,  which  should  be  had,  would  not  pay  the  Charge 
of  getting  it.     And  if  it  be  so,  the  Queen  ought  not  to  have  it 
by  Prerogative.     And  the  Precedents  which  have  been  shewn,  as 
ivell  as  tlie  Law  touching  the  Prerogative  in  this  Point,  ought  to  be 
understood  with  tliis  reasonable  Limitation,  viz.  where  the  Gold 
or   Silver  which  is  in  the  base  Metal  exceeds  the  Value  of  the 
base  Metal,  or  at  least  is  sufficient  to  defray  all  the  Expences 
of  getting  it.     '  For  otherwise  the  Crown  would  have  all  the  « Post  559,  by 
Mines  of  base   Metal  in  the  Realm,  for  (as  I  have  been  in-  the  Reporter, 
formed  by  those  who  are  ezpericnced  in  the  Art)  there  is  no 
Mine  of  Tin,  or  Copper,  or  Lead,  or  Iron,  but  some  Gold  of 
Silver  may  be  drawn  out  of  it,  the  Value  of  which  when  gotten 
is  not  equal  to  that  of  the  base  Metal,  or  to  the  Expence  of 
getting  it,  in  which  it  would  be  very  absurd  to  affirm  that  the  King 
"^  shall  have  the  whole  Mine.     And  yet  the  bare  Words  of  the  In-      [  ^329  ] 
formation  here,  and  of  the  Precedents  recited,  tend  in  such  Case 
to  give  the  Mines  to  the  Queen,  for  the  Words  are,  that  the  base 
Metals  contain'in  them,  or  bear  or  have  in  them.  Gold  or  Silver. 
And  some  of  the  Precedents,  viz.  three  in  theTime  of  King  Henry  6. 
and  one  in  the  Time  of  Edward  4.  are  of  Mines  of  base  Metal,  in 
which  aliquid  auri  vel  argenli  hahetur ;  so  that  it  might  be  said 
that  an  Ounce  of  Gold  or  Silver  is  within  the  Words  of  the  Pre- 
cedents.    But,' Sir,  all  Words  admit  of  Sense,  and  he  that  recites 
the  Words,  and  knows  not  the  Sense,  does  not  well  understand  the 
Effect  of  the  W^ords,  for  the  Life  of  Words  consists  in  the  Sense  of 
them.    And  the  W^ords,  aliquid  auri  vel  argenti  habetur^  are  to  be 
understood  where  there  is  such  a  Quantity  of  Gold  or  Silver  as  .  • 

Vi'iW  countervail  the  Charges  of  searching  and  digginof,  and  all  the 
necesaary  Expences  that  attend  the  getting  of  it.  But  if  a  Man 
should  he  at  the  Charge  of  5d,  to  get  Gold  or  Silver  uf  the  Value 
of  Ad»  or  if  the  base  Metal  which  he  should  consume  about  the 
getting  of  Gold  or  Silver  of  die  Value  of  ^,  be  worth  5d.  in  these 
Cases  this  aHquid  is  not  aliquid^  but  this  aliquid  is  nihily  and  less 
than  nil^l,  for  er  nikilo  a  Man  shall  have  uotliin^,  and  shall  lose 

nothing; 
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nothing ;  but  from  this  oliquul  he  should  have  Loss,  which  b  not 

the  Intent  or  Meaning  of  the  Precedents,  nor   agreeabie  with  the 

Reason  of  the  Law  in  the  above  Maxini,  quod  umne  magit  digfttm 

trahit  ad  se  minus  dignum^  for  this  is  to  be  uiiderstocKl  where  the 

niore  wortliy  'iliing  is  of  some  Vahie,  or  of  more  Vitliie  than  tbe 

^rhing  of  less  Worthy  but  it  does  not  hold  Piace  where  the  \hn^ 

♦H.  9H.  6.66.b.  is  of  no  Value  in  itself.    *  And  therefore  wht^re  an  Action  of  Wwd 

Ed  ^?^^'  *B^  "  given  for  Wast  done  to  the  Disherison,  S^c,  yet  it  has  been  beid 

Vast  74    t  Inst.    ^'^^^  '^  ^^^  Wast  done  is  but  of  the  Value  of  2d.  the  Fiaintifi' sbuil 

3oa  «Fincli29.  not  have  Judgment,  for  de  minimis  fion  curat   /ex,  and  this  is  iiot 

And  Bracton,^ fo.  within  the  Words  or  Intent  of  the  Act.     An<i  so  in  the  «aid  Cum- 

Wast  is  not  injn-    niissions  or  Leases  of  base  M  mes,  in  which  aliqaid  auri  xel  ar^an 

vioas,  St  Ua  modi-  kabetur^  the  Intent  of  the  King  and  of  the  Weirds  are,  where  the 

*■••*'»  V^i^^  .    Gold  or  Silver  is  wortli  more  than  the  base  Mine,  or  at  ksst  it 

Zio  fadewkil^l'  equivalent  to  the  whole  Charge  of  getting  it,  for  otherwise  it  shall 

in  the  Case  of        not  destroy  the  '^I'liing  of  gn^ater  Value.     So  that  they  are  onlf  to 

JP«ir|we  T.  15  H.    [,g  taken  in  this  Sense,  viz,  where  there  is  a  great  Plenty  of  (ioU 

Vasts  seem  to  '    ^^  Silver  in  the  Mines.     And  this  (he  said)  manifestly  appears  bj 

•onne  within  the     the  said  Charter  of  King  Henry  4.  where  upon   his  Demise  made 

Intention  of  the     jq  Darbu  and  Darbu  de  mineris  piumbi  quic  portant  et  kabenlii 

Law,  M.  14  H.  4.  *        -i       i7-      "^  i   *      i  ir  ti.  j 

11, 22.  Fill.  argenio,  the  King  reserved  to  himself  nonam  iibram  de  futn 
Wast  64.  Rro. 70.  argenio  inde  provenieute^  in  which  Case  the  King  understood  that 
Co.  Lilt  54.  a»      there  Avas  a  great  Quantity  of  Silver  in  the  Mines,  inasmuch  uhe 

did  not  reserve  any  Part  of  the  other  Metal,  and  it  is  to  be  pre- 
sumed that  he  would  make  such  Keservation  as  was  nicrst  to  his 
Advantage,  and  so  he  took  the  Silver  to  be  the  greater  Profit, 
^nd  the  like  Rrservntion  is  in  tlie  said  Charter  to  John  SaUerSf 
and  in  the  said  Charter  made  to  the  Earls  of  IVaruick  and  TSwik- 
umberland ;  and  although  some  of  the  Charters  reserve  the  fane 
JVIetal  also,  this  isno  Reason  but  that  the  Gold  or  Silver  shall  be 
intended  of  the  greater  Value,  inasmuch  as  the  Gold  or  Silver  itielf 
is  reserved  at  the  same  Time.  So  that  the  intent  of  the  said  Kin|[i 
in  the  Words  a/ifjuid  ami  vel  argenti,  as  also  in  the  other  Words 
portantes  et  iontiiieiites  auruni  vel  argentum,  are  expoundcxi  by  tbc 
other  Charters.  And  he  allcdgcd  muny  Cases  upon  the  Exposi- 
tion of  the  Words  of  Statutes,  proving  that  the  Efiect  of  ail  Wonh 
rests  in  a  reasonable  Sense  and  Construction  of  them,  and  thatu 
.such  Sense  they  ought  always  to  be  taken.  And  so  (he  said)  Ae 
Words  in  the  ^aid  Conunissions  and  Demises  made  by  the  slid 
Kings  iin|)ort  that  the  Gold  or  Silver  in  such  base  Mines  shoold 
be  of  the  £[reater  Qnantitv,  or  at  least  that  it  siioutd  be  of  sufficieiil 
Value  to  defray  the  Charges  of  pietling  it,  exclusive  of  ihe  base 
Jlctal,  and  ilit:t  ll:c  Coiiuuissioiicrs  nnd  lessees  ought  not  to  iiieil- 
ule  Willi  the  Liise  Minics  in  tiie  Lands  of  Sulijects,  uiilts:>  there  be 
in  ll.om  stitii  a  sn|)<  rior  Quanlily  (f  Gold  or  Silver  as  is  aforesaid, 
but  tlial  they  should  ptrnjil  the  Suhjecls,  who  were  llie  Possc*>ors 
of  the  Soil  where  .Mich  Mines  wcrt-,  to  enjoy  theniy  aud  take  the 
Oie  in  them  as  l^ucel  of  liitn  Soil  and  Freehold^  and  iIhu^  is  no 
l\eas(  n  nor  Pk  <'edent  to  the  conirary. 

And  it  i>  ilie  Uliicc  of  \ou,  who  are  the  Judges  in  tiiis  Ca<e,  t» 
consider  where  it  is  that  the  Matter  rests,  which  is  to  be  knonnby 
the  Inforuiation  and  tl;e  Answer.  And  the  Inforniatioii  seeiD»ttf 
Lc  insufilcicitt^  for  an  Infoiuiation  for  the  King  is  the  King's  0e- 

clmtm, 
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clarntion,  wbrch  ^ought  to  contain  Certainty,  so  that  the  Party  may 
perfectly  know  uhat  be  is  to  answer  to,  and  the  Court  upon  what 
they  are  to  give  Judgment.  And  by  the  Information  and  the 
Answer  it  is  here  disclosed  and  confessed  that  the  Earl  has  taken 
six  Hundred  lliousand  Founds  Weight  of  Copper  Ore,  containing 
in  it  Gold  or  Silver,  which  was  found  and  dug  up  in  liis  own  Land, 
that  is  to  say,  five  Hundred  Thousand  Pounds  Weight  in  a  Mine 
opened  after  the  £arl  became  Lord  of  the  Soil,  and  one  Hundre(| 
ITiousand  Pounds  Weight  in  a  Mine  in  his  Sbjl,  opened  before  he 
was  Lord  of  the  Soil ;  and  it  does  not  appear  that  the  Gold  or 
Silver  in  such  Ore  was  of  greater  Value  than  the  Copper,  or  at 
least  that  it  was  of  any  Value  above  the  Charge  of  getting  it,  ol* 
above  the  base  Metal,  that  is,  the  Copper  consumed  in  the  getting 
of  it ;  and  if  it  be  not,  then  the  Act  of  the  Earl  is  lawful,  and  if 
it  be  of  greater  Value,  then  the  Act  of '  the  Earl  is  unlawful,  if 
the  Queen  has  a  Prerogative  in  the  Point.  And  inasmuch  as  it  ik 
incertain  Ifvhether  it  is  the  one  Way  or  the  other,  the  Court  does 
not  know  how  to  adjudge  upon  it ;  and  in  order  to  make  it  certain, 
the  Queen's  Attorney  ought  to  have  shewn  the  whole  Matter  in  the 
Information,  viz.  that  the  Land  belonged  to  the  Earl,  and  that  the 
Gold  or  Silver  was  of  greater  Value  than  the  Copper,  or  at'least 
of  greater  Value  than  the  Copper  consumed,  and  the  Expenced 
laid  out  about  the  getting  of  it,  in  which  Case  the  Queen  should 
have  had  it.  And  inasmuch  as  it  is  not  so  averred,  no  Title  is 
riiewn  for  the  Queen,  for  which  Reason  Judgment  ought  to  be 
j^ven  against  the  Queen. 

And  he  said  that  the  Commissions  and  Precedents  are  not  of 
great  Estimation  or  Weight,  for  they  were  made  at  the  Request  of 
those  who  sued  to  the  Kings  for  them,  with  an  Intent  to  gain  by 
them.    And  although  the  People  submitted  to  them,  this  is  rather 
to  be  ascribed  to  the  Obedience  ^of  the  Subjects,  than  to  be      [  *SSO  ] 
made  Use  of  as  a  Testimony  of  the  Law ;  and  the  more  so,  be- 
cause in  a  great  Number  of  such  Commissions  or  Leases  it  waj 
limited  that  an  Agreement  should  be  made  with  the  Owners  of  the 
Soil,  which  being  done,  took  away  from  the  Subjects  all  Occa- 
iaiona  of  Law-suits,  or  of  enquiring  after  the  Law  in  such  Case,  for 
they  reaped  an  Advantage  as  well  as  the  King  and  his  Patentees. 
And  he  denied  that  the  Power  of  having  Tin,  and  of  digging  for  it 
by  them  of  the  County  of  Cornwall  comq[ienced  by  the  Charter  be- 
fore recited,  for  they  used  that  Power  a  long  Time  before,  as  ajp- 
pears  by  these  VVords  in  the  Charter,  ad  em^dationem  stamia" 
riorum  noUrarunij  e(  utilitatem  stannatorum  nostromm  earundem, 
and  by  other  Words  therein,  as  well  as  by  these  Words  in  the  Act,  , 
tAat  their  Customs  and  Usages  shall  be  enquired,  and  by  divers 
other  W'ords,  which  prove  that  there  was  a  Usage  and  Custom  in 
these  Points  before,  and  that  the  Charter  was  only  a  Confirmation 
of  their  Usages,  and  a  further  Grant  of  divers  Liberties  and  lliings 
for  their  Direction,     ^nd  although  the  King  has  some  Profit  of 
Tin  or  of  l^ad  in  some  Places  as  a  Toll-dish  of  Ore,  or  the  like, 
thif  is  not  in  respect  of  any  Interest  which  the  King  h^d  in  the 
Thing  itself,    but  it  is  to  bear  the  Charge  of  the  Officers,  as 
Comptrollers,  Triers,  and  such  like^  constituted  by  him  for  the 
Direction  of  the  Stanners  and  Labourers.    So  he  baa  seme  Profit 
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of  Merchants  upon  the  like  Reason,  for  he  appoints  Offic«fty  ai 
Searchers,  ComptrollerSi  and  such  like,  for  their  neiressary  Diree* 
tion,  and  in  Consideration  thereof  he  has  some  Part  of  ibeir  Mer- 
chandize for  the  s^earching ,  Comptrollment,  weighini^,  Ar.  wstd  not 
in  respect  of  any  Property  M'hich  he  has  in  their  Mefchandize. 
Wherefore  for  the  Reasons  and  Causes  aforesaid,  it  seemed  to  him 
and  to  the  others  that  Judgment  should  be  given  for  the  Earl  aad 
against  the  Queen.  And  many  other  Things  were  said  on  thii 
Part 
8  Point  As  to  the  third  Point,  it  was  said  by  the  Counsel  for  the  Eari, 

For  tbc  Eari.  that  supposing  the  Law  to  be,  that  Mines  of  Copper  in  the  Lsads 
2^^JJJ**Q^^  ^  of  Subjects  belong  to  the  Queen  by  l^rerogative,  yet  here  thnt 
gntia  M«  $peciaUf  Mines  and  Ores  in  question  shall  pass  to  the  Earl  by  the  said  Lel- 
ccrtaMiaiiia,  €«  ters-patent  of  King  PhiJip  and  Queen  Mary.  For  as  to  the  fifit 
IS^lMMMtiei  ^*^®'  they  took  it  that  the  Vein,  out  of  which  the  said  five  Hob- 
wherein  the  King  dred  lliousand  Pounds  Weight  of  Copper  were  dog,  could  not  he 
Ims  a  Prcroga-  '  called  a  Mine  at  the  Time  of  the  Date  of  the  Patent  made  te  the 
^^'  Earl,  nor  should  pass  by  the  Name  of  Mines,  because  then  Iht 

Vein  was  close,  and  not  open,  and  therefore  such  Vein  and  ihe 

Ore  in  it  shall  pass  by  the  GrAnt  of  the  Soil,  as  a  lliing  Pared  ef 

the  Soil,  and  not  by  the  Word  (Mines).    And  in  the  second  Pk% 

they  took  it  that  the  Vein  and  die  Ore  shall  paas  by  tlie  Woidi 

(omncs  et  swgulas  mineras,^c.)  because  the  Vein  wa»  open,  ia 

which  Case  it  might  bear  the  Name  of  a  Mine.     Wbieb  Wopdi 

(omnes  et  singulas  mineras)  are  to  be  well  observed.  For,  as  k 

seemed  to  them,  they  are  Words  of  great  Extent,  and  this  ^vi 

(singulas)  coming  after  ((mines)  admits  of  no  Exception^  be  the 

Mine  of  Gold,  Silver,  or  mixed,  for  they  granted  alt  Mines,  and 

every^singiilar  Mine.    And  therefore  in  both  Points  it  cannot  be 

supposed  that  the  King  and  Queen  were  misconusant  of  the  Veiai 

and  Ores,  and  especially  of  that  which  was  open.     And  if  tbcy 

should  be  taken  to  be  misconusant  of  tlie  Vein  and  Ore  which  wsf 

close,  and  not  open,  yet  it  cannot  be  taken  that  their  intent  wv  to 

retain  it,  but  that  every  Word  shall  be  construed  favourably  for  tk 

Patentee,  and  most  strongly  against  them,  because  the  Pateot  ii 

granted  by  the  King  and  Queeii  de  gratia  sua  specia/iy  ac  ex  eerta 

•  10  Co.  lis.  a.      scientia,  et  ex  mero  motu  tuis.     Which  Words  ^(de  grmiia  sm 

3  licon.  249-         speciali)  shew  the  great  Favour  and  Bounty  of  the  King  and  Queea 

^  ioCo.3ts.  b.      to  the  Patentee,  ^(ex  certa  scientia)  imply  a  full  Knowledge  ad 

9  Leon.  e49L  Post  Understanding  of  the  Matter,  *  and  (ex  mero  9iio/ujt%testify  ifcit 

tit!  Prerogative  ^^^^^  ^"^s  not  anjF  Suit  nor  Suggestion  of  tlie  Patentee,  but  that  Ae 

£.  c.  3.  first  Motion,  and  all  that  followed  from  it  to  the  Perfection  of  tk 

9I^^*J49  ***      Patent,  proceeded  from  the  King  and  Queen  themselves,  so  4tt 

^'      *  the  Patent  shall  be  extended  most  largely  for  the  Benefit  of  tbf 

Patentee.     And  therefore  if  it  should  be  said  here  on  Behalf  of 

tlie  Queen,  that  when  they  granted  the  Land,  they  did  not  knot 

tliat  such  Vein  of  Ore  was  in  it,  or  that  when  they  granted  esHMf 

et  singulas  mineras,  they  did  not  know  that  Gold  or  Silver  was  is 

the  Mines,  Sir,  they  themselves  have  testified  the  contrary,  io  liiii 

they  have  said  ex  certa  scientia,  &c.  w  hich  is  as  much  as  ts  ssr, 

they  have  Knowledge  of  every  Tting  material ;  and  liow  have  they 

testified  it  ?    Under  the  Great  Seal  of  England,  which  is  theTe** 

timony  of  Troth,  and  whose  Credit  cannot  be  impugned.     So  ikt 

if  any  one  will  contradict  this^  and  say  that  the  King  and  Qw^ 

weit 
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were  ignorant  that  there  was  any  Gold  or  Silver  in  the  Land  and 
Mines,  what  else  does  he  but  contradict  the  King  and  Queen  in  a 
Point  of  Credit  i    *^ And  in  43  Ed.  3.  Thorp  said,  that  if  a  Manor  '  T.  45  Ed.  5.  tf • 
to  which  an  Advowson  is  appendant  be  in  the  Hands  of  the  King  »* **'p/?"^*^' 
by  Escheat,  or  Purchase,  and  the  King  at  this  Day  gives  the  in'fi'ne.  ^    ^ 
Manor  to  a  Man  as  entirely  as  such  a  one  held  it  before  it  came 
into  our  Hands  by  Way  of  Escheat,  or  as  such  a  one  held  it  who. 
enfeoffed  us,  the  Advowson  shall  pass  without  saying  cum  feadm 
et  advocationibus,  and  the  Reason  is,  because  the  Law  presumes 
in  such  Case  that  the  King  is  apprised  of  his  Right,  quod  Curia  ibi 
concessit.     And  if  it  shall  be  so  said  in  this  Case,  wnere  it  is  only 
taken  by  Implication,  that  the  King  is  apprised  of  his  Right,  a 
Jortiort  shall  it  be  so  taken  in  our  Case,  where  the  King  says  so  in 

express  Words.     And  if  any  one  should  say  that  the  Words  shall  be  

construed!  most  strictly  against  the  Patentee,  and  most  liberally 
for  the  King  and  Queen,  Sir,  this  Patent  was  made  by  them,  at 
gratia  ma  spedali,  by  which  Words  they  eipress  their  Favour 
and  Bounty  to  the  Patentee,  and  -signify  that  they  shall  be  fa- 
•vourably  interpreted,  and  taken  most  largely  for  his  Benefit  and 
Advantage,  ^nd   most    strictly   against  themselves.     And  if   it 
should  be  said  '  that  the  Patentee  gave  Information  to  the  King 
and  Queen,   and  made  Suit   to  have  the  Grant,   and  therefore 
every  Word  shall  be   taken  most  strongly  against  him,  Sir,  the 
King  and  Queen  have  testified  the  contrary,  for  they  have  said 
that  the  Grant  is  made  ex  mero  motu  suo,  whereby  they  had  a 
Mind  that  this  Deed  of  their  meer  Motion  shoidd   have   an 
ample  Construction.     And  to  prove  that  Patents  of  the  Kings 
of  this  Realm,  which  have  tlie  said  Words  de  gratia  speciali,  certa 
^scientiaf  et  mero  motUf  or  any  oiT  them,  shall  oe  taken  as  it  is  said      [  *3S1  ] 
above,  *tlie  Opinion  of  Hussej^  in  Q'H.  7.  was  cited  by  Mead  and  ^T.  9  H  r.  f.  a. 
Belif  where  he  says,  that  if  the  King  recites  a  Grant  made  by  his  Fiu.E8toppd84. 
Predecessor,  and  says  ex  certa  KierUia,  et  mero  motu,  and  ratifies  kj^^.  soSl^ia.* 
it,  he  shall  be  concluded  to  say  that  no  such  Grant  was  made;  Abr.  tlL  Prero. 
for,  he  says,  there  is  a  great  DUTerence  between  a  Patent  which  8^tive  £.  c  &. 
is  ex  certa  sciefUia,  and  recites  a  former  Grant,,  and  confirms  it,  ^  *  ** 
and  where  the  King  recites  that  such  a  one  is  seized  tU  infornnamur, 
^hose  Estate  he  confirms  and  ratifies,  for  there  h^  shall  not  ba 
concluded,  but  shall  be  received  to  say  that  no  such^Grant  was 
precedent ;  but  where  he  recites  a  former  Grant,  and  says  ex  certa        "^ 
acientia,  and  confirms  it,  and  further  says  damus  et  coHcedimus  th^ 
same  Franchise,  there  the  Patent  shall  enure  as  a  Confimiatiqn, 
for  the  King  and  the  Party  are  concluded  to  say  that  such  former 
Grant  was  not  made,  and  therefore  the  damus  et  concedimus  are 
void.     So  that  by  the  Opinion  of  Hussey  we  see,  that  where  the  "« 

King  says  ex  certa  scientia,  he  is  concluded  to  deny  it,  and  ii 
estopped  to  plead  Ignorance  of  it.      ^And,  Shirborn,  said,  it  ^H.  iH.7.i5.a« 
appears  in  1  U.  7-  that  the  King  ex  mero  motu  et  certa  scieniia  p"^^*'^*'!/'* 
pardonavit  J.  B.  omnia  debita  et  compotus,  8fc.  by  the  Name  of  tenU4s.^ele«ses 
^.  B,  only,  and  the  same  ji,  B.  as  Sheriff,  was  then  indebted  to  40.  M.  s  K.  5.7. 
the  King,  and  this  Pardon  was  allowed  in  Discharge  of  such  Shbt  P|*  ^*-  ^y*  ^^9, 
due  by  him  as  Sheriff,  notwithstanding  that  he  was  not  named  She*  C.49?m.\^*ld!ib!. 
riff,  and  that  such  Debt  was  not  mentioned  in  the  Pardon;  and  ii.  kttcli.aos« 
the  Reason  was,  because  the  Justices  held  the  Law  to  be^  4^ 
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vbere  the  King  ex  ceria  scientia^  tt  mero  motu,  pardont  asy  ma 
by  his  ^proper  Name  for  all  Debts,  Accounts,  6fc.  such  Pirdos 
shall  be  taken  generally ;  but  where  he  makes  a  Pardoo  to  ssf 
upon  an  untrue  Suggestion,  or  by  reason  of  bis  Office,  sndi  Pa^ 
don  shall  be  taken  strictly,  and  according  to  tlie  Letter  only,  fnm 
whence  wesee, that  where  the  King  does  a  '^Fhiog  ex'rerto sciaHk, 
he  shall  not  afterwards  aid  himself  by  Plea  of  Ignorance,  al 
where  it  is  ex  cetia  uientim  ei  mero  motu^  it  shall  be  takea  kB^ 
« P.  3  H.  7.  6.  b.  ficially  for  the  ParW,  and  strongly  aeainst  the  King.  ^  Alw  k 
1  Co. 51. b. 52.  a.  (.jted  theCastf  in 3  it.  7.  where  the  King  vrrote   to  tbePriorif 

Vormch  to  admit  his  Presentee  to  a  Corody  which  Gilbert  Bmito 
late  had,  and  the  Prior  returned  that  the  Priory  was  of  the  FmI' 
dation  of  the  Bii$hop  of  Norwich^  and  not  of  the  Kings  Progeoiloi^ 
and  that  one  R.  and  other  Persons  had  obtained  a  Corodjst  it 
Request  of  divers  Kings,  and  so  had  die  said  Hanisttr  at  ikRi' 
quest  of  King  Edward  4.  and  be  returned  the  Juetters-pateatof  Ar 
same  King  Edward^  reciting  frout  ex  lametUabih  intinuttim 
prioris  reciianda  totam  nuitertamf  ut  supra,  idem  rex  obdecHimm 
qaam  habuit  ad  Sanctam  Trinitatemf  ac  omna  pramistormmf  ac  pi 
^  quadam  pecunUt  summd  ei$obUi,degrmtiasua  speciali,exccrlM$aat' 
fM,  et  mero  motu  iuis  relaxavU eidem priori,  &c.  ei  exaneraviiii» 
TodiOtS^c,  And  amongst  other  Exceptions  taken  to  this  Betva^M 
was,  for  that  he  had  not  returned  all  the  Names  of  those  wbohady 
Corodies,  and  by  what  Kings,  but  he  only  returned  diat  odier  Paw 
bad  obtained  a  Corody,  ut  supra,  and  inasmuch  as  the  CerlsiB^i 
not  expressed,  and  it  is  upon  Suggestion,  and  so  the  King  is  not  fii|f 
informed,  it  was  said  that  the  King  was  deceived,  and  his  Ckflif 
'Bro.PetitionSi.  should  be  void;  *^as  if  three  Kings  usurp  PraseiHations,  mii^ 

King  reciting  one  of  the  Usurpations  grants  and  restotes  the  Pw^ 
'  age  to  him  upon  whom  the  Usurpation  was  made,  the  Chsitr  b 
void,  as  it  sliould  be  upon  a  Petition ;  so,  it  was  said,  it  AtM 
foe  in  the  Case  there :  But  the  Charter  was  acKudeed  cood,  wi 
the  Prior  was  discharged  by  Judgment,  as  appears  in  theRd 
•  1  Co.  5t.  a.  whidi  is  in  *M.  3  H,  7.  Roll,  10.  but  so  mudi   does  not  qft* 

in  tlie  Book  itself,  as  the  Counsel  Said;  and  the  Reason  of  (k 

Judgment,  he  said,  was,  because  ihe  Charter  was  ex  eerie wtBt^  I 

^c.  in  which  Case  the  King  shall  not  say  that  he  was  deceiied  • 

ignorant.     AxA  thus  we  see  of  what  EiFect  such  CbaitmMt 

although  they  are  made  by  Suggestion  of  the  Party,  as  tkiC*^ 

for  the  Words  are  that  the  King  knew  ex  lameniaiiii  mnssiiM 

prioris ;  and  ^lerefore  where  Suggestion  is  naade,  and  ex  ce^ 

ecieniia  is  in   the  Patent,  the  King  is  nevertheless  exchidfd  ^ 

'M.  Ji  Kd.4. 44.  aiding  himself  by  ignorance  or  other  Matter.      '^And,  he  ssi^i^ 

^.  bI^*.  filTenm.    »Ppe^  J"  21  Ed.  4.  that  King  Richards,  de  gratia  swa  sftffi 

tion  9.  Patents      ^^^  granted  to  the  Abbot  of  Waltham,  that  he  and  his  Soctttf* 

71.  1  Co.  45.  a.     should  be  discharged  of  the  Collection  of  Tithe,  whea  wa^Tt^ 

\\^'  165*3 Keb    ^'^^^'^  ^  granted  to  the  King  per  clerum  Anglic,  and  thefts 

^3^        '         '  vince  of  Canterbury  only  in  their  Convocation  granted  a  Trtk  t 

the  King,  and  the  Question  was,  if  the  Successor  of  ibeAbb^ 
should  be,  discharged  from  the  Collection  of  it,  (the  Grant  M 
de  gratia  sua  speciaK,  vt  supra)  inasmuch  as  the  Tithe  wsi  >f 
granted  by  the  whole  Clergy,  but  by  one  Province  only,  arbki  ^ 
but  a  Part  of  the  Clergy,  aind  there  it  seemed  to  alilheJvtiB* 
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that  the  Charter  was  good,  and  that  the  Abbot  should  be  discharged. 
From  whence  it  appears  how  favoorabiy  a  Charter  granted  ex  gratia 
9peciali  shaii  be  taken  and  expounded.     <^  And  to  this  Purpose  he  r  Anno  36  H.  6. 
alledged  Quatermain's  Case  in  S6  ^  37  H.  6.   where  it  appears  *♦•  *>•  P«  37  H.  6. 
that  Quatermains  Sheriff  of  the  County  of  Oxford  had  returned  fi  of'^^i^; 
upon  an  Exigent,    quarto  exactus^  where  m  ract  the  Party  was  patents  24.  i  Co. 
outlawed,  as  it  afterwards  appeared  to  the  Court  by  the  Certificate  45.  b.  5  co.  49. 
of  the  Coroners,  after  which  the  King,  of  his  special  Grace  and  JVmch  90^* 
meer  Motion,  pardoned  him  for  all  Misprisions,  Offerfces,  Con-  igFiudaioi. 
tempts^  and  Deceits,  and  it  was  there  debated  whether  or  no  this 
Pardon  was  sufficient  to  discharge  him  of  the  Amercement  for  the 
false  Return,  ihasnmch  as  it  is  a  great  Offence,   and  the  Words 
there  are  obscure,  and  don't  express  the  Offence  certainly;    and 
it  was  held  by  all  the  Justices,   that  the  Pardon  was  good,  and 
should  discliarg«f  him  of  the  Amercement.     For  it  was  there  held, 
that  in  a  special  Pardon  the  Party  ought  to  have  express  Words, 
and  not  obscure  Words,  for  the  King  (fught  to  be  fully  certified 
of  the  Matter;  **and  such  Pardon  shall  be  construed  most  to  the  i»  Hardr.  186, 
Advantage  of  the  King,  and  to  the  Disadvantage  of  the  Party,  be-  ^-^tch  «sf, 
cause  such  Suit  comes   only  from  the  Party :  But  so  was  it  not 
there,  for  the  Charter   came  from  the  King   himself  of  his  own 
special  Grace  without  Suit,  and  ex  mero  motu  $uo,  and  such  Par- 
don shall  be  taken  most  beneficially  for  the  Parly,  because  the 
Law  presumes  that  the  King  b  apprised  of  the  Matter  as  nmch  as 
if  it  was  by  express  Words.     And  so  is  the  Diversity  there  taken, 
fuod  Markhum  et  alii  Justiciarii  ibi  conce^serunt.     From  whence 
It  appears  how  greatly  such  Words  benefit  t^e  Party.     *And  he  UiAm.  pi.  19. 
iilso  alledged  the  Case  in  41  Jss.  where  the  King  by  his  Charter  Fitr.  Grant  «. 
of  Licence  granted  de  gratia  sua  speciali  to  one  S.  who  was  seized  A[^natl*  rt°3i^^ 
of  a  House,  *tbat-he  m^ht  give  it  in  Mortmain  to  an  Abbot,  r*3S2iDy.i69. 
%hich  5.  accordingly  did  so,  and  the  House  was  held   of  the  King  pi.  i9. 

in  Free-burgage,  and  whether  this  Charter  was  sufficient,  inasmuch  Post  ^si  (k'f  ** 
as  it  did  not  recite  the  Tenure  of  tlie  King,  was  the  Question ; 
and  because  the  Charter  was  made  de  gratia  speciali  of  the  King, 
il  was  adjudged  to  be  sufficient ;  for  which  Keason  the  Abbot, 
out  of  whose  Seizin  the  House  was  taken,  had  Restitution.    Where- 
by it  appears  how  beneficially  the  Kiir/s  Charters  shall  be  taken 
for  the  Party,  where  these  Words  (de gratia  speciali)  arc  in  them, 
jiisomuch  that  in  a  Matter  of  Incertainiy  they  shall  operate  to  the 
.Benefit  of  the  Party,  and  to  the  Detriment  of  the  King.     Aiid 
many  other  Cases  were  put  on  diis  Point  by  those  \iho  were  of 
Counsel  for  the  Earl.     And  Hhirboni   said,  where  the  King  and 
Queen  have  here  granted  to  the  Earl  omties  et  singtdas  mineras,  if 
he  shall  not  have  this  Mine  here,  he  shall  take  nothing  by  these  ^ 
Words,  for  base  Mines  he  shall  f  have*  by  the  Grant  of  the  Soil ;  f  lo  the  Original 
tod  therefore  if  these  Mines  belonged  to  the  Crown  they  ouglit  to  »*  is  (n'avera) 

fiss,  or  else  the  Words  will  be  void,  which  is  a  hard  Exposition.  ^J^tlwt  iTeVl- 
rom  whence  the  Counsel  on  this  Part  concluded,  that  inasmuch  dentiy  m  Error 
as  the  King  and  Queen  have  here  in  the  one  Case  granted  to  the  <>f  ••»«  Prcw.  Sea 
Earl  the  Land  in  which  the  Ore  was,  and  in  die   other  Case  the  *  ^'  ^^6  (c). 
Mine,  by  the  Name  of  all  and  singular  Mines,  and  these  Grants 
are  de  gratia  sua  speciali y  accerta  sciefitia,  etmero  motu  suis;  by 
Mbich  Words  "'the  King  and  Queen  took  upon  them  die  precise 

Knowledge 
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Knowledge  of  the  Certainty  and  Quality  of  the  Ore,  and  iuteaded 
that  the  Charter  should  be  taken  favourably  for  the  CarU  andiiiQ9t 
strongly  against  themsdves,  for  these  Reasons  it  seemed  to  tbeqi 
that  Uie  Ores  should  pass  to  the  Earl ;  and  especially  seeing  tbat 
the  Patent  was  made  before  the  Statute  of  4tli  and  5tb  of  the  Reiga 
of  the  same  King  and  Queen^  made  concerning  their  Letters-patent, 
by  which  all  their  Letters-patent  are  made  good,  notwithstencbf 
th.e  Want  of  the  true  Name  of  the  Natures,  Kinda,  and  Sorts  «f 
the  Hereditaments  contained  in  such  Letters- patent.  So  tlu^t  si* 
though  the  Nature  of  the  Mine  or  Land  is  not  expressed,  viu  llnl 
it  contains  Ore  of  Copper  mixt  with  Gold  or  Silver,  yet  thuJk^ 
ftct  is  redressed  and  made  good  by  the  said  Act,  and  also  the  AfX 
.  is,  that  the  Letters-patent  shall  be  expounded,  construed,,  deemed 
jmd  adjudged  most  beneficially  for  the  Patentees,  which  CIsoii 
also  aids  Uie  Earl ;  and  hereupon  they  prayed  Judgment  for  die 
Earl. 
B€99inLf(nikt  On  the  contrary  it  was  argued  by  the  Counsel  for  theQafien 
Qac^  touching  this  Point,  who  said,  that  as  to  the.  several  Grants  alMgcd 

10  the  several  Bars,  they  are  in  two  Degrees,  and  therefore  t««o 
Things  are  to  be  considered  in  them.  First,  whether  or  no  by  the 
Grant  of  th^  Spil  in  which  the  Ore  was,  being  made  ex  gratia  ye- 
CMt/i,  certa  scientia  et  m^Q  motu,  the  Ore  of  Copper  containing  is 
it  Gold  or  Silver  (the  Vein  whereof  wa9  no(  open  but  close)  shall  |;msi 
*  to  the  Patentee.  Secpudly,  whether  or  no  by  die  Grant  of  all  Aliaei, 

with  the  Words  aboveaaid,  this  Mine  of  Copper    containing  GoU 
0r  Silyer  shall  pass  to  the  Patentee. 

And  it  seemed  to  them  that  they  shall  not  pass  in  the  one  Cue 
or  in  the  othdr. — EoiLas  to  the  first,  it  is  to  be  observed  that  m 
'  the  Qre,  which  was  in  ih^  Soil,  Uiere  was  not  Copper  oi  Jy,  for 
if  it  had  been  so,  or  if  it  had  (leen  any  other  base  Metal,  as  7»> 
liead,  or  Iron,  free  frprp  Gold  or  Silver,  it. should  cl^riyluive 
passed  to  the  Patent^  by  the  Qrant  of  the  Soil,  inasmuch  as  the 
Vein  was  close  and  not  open.  Pu^  here  it  is  Copper  ipixe^l  aitb 
Gold  or  Silver,  which  Mixtt^e  of  ihjs  Copper  with  ^  Thing  of 
inore  Valiie,  viz.  with  Gold  or  Silver,  whicl|  are  Metals  royal, 
makes  tlie  whole  Ore,  being  an  entire  Thine,  to  become  rc^il, 
and  to  be  tlie  Property  of  him  to  wh^nn  tpe  Thing  of  grester 
Value  belongs,  which  is,  to  the  King.  4*^^  ^^^9  royal  Mfl^i  n 
given  to  him  by  reason  of  his  Dignity- rp}a|,  pnfl  is  appropriated 
to  the  Crown  by  Prerogative,  so  that  the  King  shall  h^ve  it  io  his 
own  Land|  and  in  the  Land  of  others  in  one  sanip  Degree,  for  he 
has  it  not  in  his  own  Land  in  respect  that  he  is  the  Possessor  of  the 
Land,  but  in  respect  tliat  be  is  the  Possessor  of  ilip  Crown,  sod 
in  that  Respect  he  has  it  alike  in  liis  own  Soil,  and  in  l\ie  Soil  of 
.others.  So  that  bis  own  Soil  is  not  the  Cause  of  his  having  sud 
Ore  which  is  therein,  but  the  Prerogative  of  bis  Crown ;  frooi 
*  HilL  f9  Geo.  s.  wheiice  it  follows,  that  if  he  aliens  the  Soil,  he  does  not  *  tberebj 
2'  nLr^^r^jZl^  •^*®"  ^^^^  Point  of  the  Prerontive  of  his  Crown  in  his  S(hI,  do 
XJ^M^  more  tjian  in  the  Case  (as  Gerard  p^ut  it)  where  Treasure  if  Ud 

wberc  the  Crown  transfers  its  Propiprty  to  a  Subject,  it  does  not  at  the  same  Time  transfer  ai? 
Pferoi^ativebeloiisiD^  io  it,  for  it  prives  no  more  than  the  bare  Estate  it  Imtli.  So  mtie  Ikit 
nothing  of  Prerogativt  can  past  Mritboul  express  and  determinate  Words,  with  which  agrees 
^ob.il43.    Davis  57.  b.   l4itt.R.U6.    Noy  I7d. 
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in  Iris  Land,  and  be  gives  the  Land  to  another  in  Fee,  he  does  not 
thereby  give  the  Treasure  hid,  but  when  it  is  found,  the  King  shall 
have  it  as  Treasure- trove,  for  this  is  a  Point  of  Prerogative,  which 
is  not  given  in  the  Gift  of  the  Land.     So  for  the  same  Reason 
COnslow  said)  Waif,  Estray,  Wreck,  and  the  like,  which  belong 
to  the  Crown,  shall  not  pass  by  a  Gift  of  ^the  Land  in  Fee,  because 
these  Things  are  collateral  to  the  Land.     ^  And  upon  this  Ground  <^  S.  P.  43  Ass. 
Wray  said,  that  if  a  Manor,  which  is  within  a  Forest  of  the  Kmg;,  ?|'j%^^p**^ 
as  ifalthnm^  escheats  to  the  King,  who  gives  this  Manor  to  ano-  «',ijhine»t  s*!"** 
ther  in  Fee,  he  has  not  in  the  Gift  of  the  Manor  given  him  the  uj.  te»,  pi.  lis. 
Liberty  which  he  had  in  the  Manor  touching  the  Forest,  for  never-  Bridgto.  wu 
theless   it  is  within  the  Forest,  and  Subject  to  the  Pasture  of  PorS't lu^TsIl 
J^eerand  Wild  beasts  of  the  Forest,  and  hie  cannot  cut  his  Woods  376. 
there  without  the  Licence  of  the  Justice  of  ^e  Forest,  for  this 
is  a  Hiing  collateral  to  the  Soil.     So  that  by  the  Gift  of  the  Soil, 
a  Thing  colUteral  to  the  Soil,  as  Matters  of  Prerogative  or  Li- 
berties are,    shall  not  pass.      And  if  the  King's  Tenant,    who 
holds  in  capite,  dies,  liaving  a  Wife,    and  after  Office  found  the 
Heir  has  Livery,  in  which  the  Clause  (of  saving  to  the  Wife  her 
Dower  to  be  assigned  by  the  King)  is  not  contained,  vet,  Onslow 
said,  the  King  may  assign  Dower  to  the  Wife,  for  this  belongs 
to  his  Prerogative;    so  that  though  he  has  discharn:ed  himself  tf 
the  Land,   yet  he  has  not  discharged  himsejf  of  Things  of  Pre- 
rogative in  the  Land.    And  upon  this  Ground  he  put  the  Case 
in  3 1  Ed.  3.    which  was  relied   upon  as  a  leading  Case  by  all 
the  other  Counsel  for  the  Queen  that  argued  after  him,  and  he 
cited  it  to  this  Effect :    *  An  Advowson  descended  to  three  Co-  '  T.  3i  Ed.  s. 
parceners,  whereof  the  yobngest  was  within  Age,  and  in  Ward  of  ^''J**  ^"■'l^?** 
the  King,  and  the  King  by  his  Letters-patent  granted  to  Queen  Pku  ^bn  s^^Ji.  9. 
lippa  his  Wife  the  Wardship,  and  Marriage  of  the  youngest,  and  Latt.  R.  ue.  * 
the  Fees  and  Advowsoos  which  belonged  to  the  Wardship,  and  after*  Oo«»**b- 1''- 
wards  Partition  was  made  in  the  Chancery,  whereby  the  first  Turn 
*  was  assigned  to  the  eldest,  the  second  to  the  middle,  and  the      [  *  333  j    ^ 
diird  to  tiie  youngest,  who  was  the  Ward  witliin  Age,  with4i  Sav- 
ing to  the  Kine  of  his  Prerogative,  the  Queen  granted  over  to  the 
Earl  of  jtmnael  the  Ward  and  all  that  the  King  had  granted  to  her, 
who  granted  it  over  to  the  eldest  Coparcener,  the  Advowson  be^ 
came  void,  and  the  eldest  Coparcener  presented,  and  the  King 
brought  a  ikire  facias  upon  the  said  Partition  in  Nature  of  a  Qtutre 
Impedity  and  by  Award  he  had  a  Writ  to  the  Bishop  :  *  For  before  *  M.  13  Ed.  1.  B. 
Partition  made,  if  the  Coparceners  cannot  agree,  the  eldest  shaH  f^\^'uj  M*'«i 
have  the  Presentment,  because  it  is  a  Hiing  entire,  in  which  Case  £^,  3.' 57,  b.* 
die  eldest  sliall  have  the  tirst  Presentment  by  Prerogative  of  her  38.   Bro.  Pre- 
Age,  and  the  middle  the  second,  and  the  third  the  tfiird  Present-  ^^^'}%  1^ 
ment :  ^  But  when  the  third  is  in  Ward  of  the  Ki<^S»  he  by  his^  p^  /Vu^.  Kelw. 
Prerogative  shall  have  the  Presentment  which  the  eldest  and  the  1. a.  Dy.55.pl.  6« 
niddlie  ought  to  have,  because  it  is  a  Thing  entire*,  andhisPrcs^  ^*^*^'^'** 
rogative  shall  take  away  the  Prerogative  of  the  eldest,  and  of  the  tioa^aJTur,  Jc.  , 
middle  Coparcener  also;  and  when  it  comet  to  the  third  which  is  'stacjAu  b.a»v<^.*\ 
iu  Ward,  he  shall  present  in  right  of  the  third,  for  this  belong  to  3o.  £xpoftilM>^  - 
him  of  Rj^ht,  and  thexefore  the  King  needs  pot  'to  bjive  a  Pre-  "S^MSuut^^ 

186.  ^  tKol.  Abr.  34<»«ie«pl«ll   *^     u<.t.>: 
» i Kol. Abr. 34a. plJ7^       vi  .      :^x    i   << 

rogative 
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rogative  for  the  third  Presentment :  And  this  third  Presentnwht 
the  Patentee,  that  is  to  say.  Queen  Phiiippa,  ought  to  have,  whkfa 
IS  a)l  that  belongs  to  the  Ward,  and  a]l  that  tlie  King  had  in  respect 
of  the  W  ard :  So  that  the  Estate  which  he  had  io  the  Adt owsoo 
hy  the  Ward  passed  by  the  Patent ;  but  yet  such  Right  as  he  bad 
in  it  under  the  Title  of  his  Crown  by  Prerogative  shall  not  past 
Mrithout  exjpress  Words  thereof.     And  thus  we  see  that  the  Estite 
yrhich  the  King  has  in  some  Possession^,  which  he  came  to  by  the 
like  Means  that  others  come  to  them,  is  one  Thing,  and  the  Estate 
vrhicb  he  has  in  them  in  right  of  his  Croun  by  Prerogative  is  ano- 
ther Thing,  and  a  Grant  of  the  one  is  not  a  Grant  of  the  other. 
So  to  come  to  our  principal  Case,  where  the  King  comes  to  the 
Land  by  Purchase   or  other  Acquisition,  as  other  Men  do,  nl 
l>esides  that  has  in  it  some  Benefit  or  Commodity  in  right  of  hb 
Crown,  as  Ore  of  Copper,  containing  in  it  Gold  or  Silver,  there  kj 
the  Grant  of  the  I^nd  that  which  he  has  by  Prerogative  shall  not 
pass  from  him,  for  they  are  ty\'o  several  Things,  and  in  sevent 
«  Hob.  f  43.  I>a-    j[)egrees.     ^  And  therefore  the  Patentee  ought  to  have  apt  Wordi  to 
iJtL^R  *ii^'  ^     n^^^c  ^he  one  and  the  other  pass  to  him,  for  it  is  not  included  in  the 
]  Co.  46.  b.  Grant  of  the  Land  that  the  King  intended  to  pass   the  Vein  of 

Jeok.  S77.  pi.  99.  Metal  Royal  in  it,  which  is  annexed  to  the  Crown,  aiMl  which  be 
'  1  Co.  46.  b.  h|^  not  in  respect  of  the  Land.  ^  And  true  it  is,  that  w  here  the 
4  Co.  35.  &.  Patent  is  made  ex  gratia  speciali,  certa  scienlia,  ei  mero  mutw,  it 

^    ^'     '  ^  shall  be  taken  favourably  for  ihe  Patentee  :  But,  Sir,  thut  is  to  be 

understood  with  regard  to  a  Thing  expressed  in  the  Patent,  and 

which  i^  shewn  by  the  Words  to  be  intended  to  pass  ;  but  it  shaU 

pot  make  another  lliing  to  pass,  which  is  not  expressed  nor  ihewa 

•  S  Sid.  8i.  by  the  Words  to  be  inteuded.     *  For  if  the  King   grants  and  ia- 

tends  one  ^Fhing  to  pass,  these  Words  cannot  make  two  11iiDg$  |o 

pass,  viz.  that  which  is  expressed,  and  others  not  expressed.    And 

'VideF.N.B.      ^^^  jg  ^[jg  (^^se  here.     ^  And  upon  this  Wray  said,  it  appears  that 

the  Priory  of  Wenlock  was  one  of  the  Priories  of  tlie  Kiiij'i 
Foundation,  and  yet  we  see  that  the  King  persuiped  to  meddle  ailh 
a  Mine  of  Copper  mixt  with  Gold  and  Silver  therein,  by  ^hick 
it  is  to  be  intended,  that  although  an  Ancestor  of  the  Ki|^  had 
given  the  Land  to  die  Prior  with  large  and  ample  Words  («§  ihey 
used  to  do  to  Houses  of  Religion),  yet  the  Hoyal  Ore  in  it, 
which  was  not  open  but  close,  did  not  pass  to  the  Prior. 

And  as  to  the  Grant  specified  in  the  second  Plea,  viz.  de  om- 
nibus et  sittgnlis  mineris,  tliis  shall  not  make  Uie  Mine  here  to  pass. 
For  it  is  to  be  observed,  that  there  are  two  Kinds  of  Mines,  ri:. 
vVideLittR.      Mines  Koyal,  nnd  base  Mines.     ^  Mines  Royal  are   those  whidi 
^^'^'  consist  of  Gold  or  Silver,  or  of  base  Metals,  containing  Gold  or 

bilver  also.  Base  Mines  are  those  which  consist  only  of  base 
Metals,  or  base  Substances,  as  Copper,  Tin,  Lead,  Iron,  or  Coals, 
not  having  in  them  Gold  or  Silver,  llien  here  forasmuch  as  the 
King  and  Queen  have  granted  to  the  Earl  all  and  singular  Mines 
which  were  Parcel^  of  the  Possessions  of  Ilenn/y  late  Eari  o( 
Northumherlafid,  and  there  are  two  Sorts  of  MincK,  the  one  Koyal, 
annexed  to  the  Crown,  the  otlicr  base,  not  annexed  to  the  CroHO^ 
but  possessed  in  respect  of  the  Land,  or  by  Gran^    or  by  Pre* 

fcLitt.R.  1J4.       scription,  or   by  other  Means  out  of  another  s    Soil,   ^  die  base 
116.  Palm.  60.  *  "^  ' 

Noy,  175.    1  Co.  46.  b.    Jenk.  277.  pi.  ^.    Davis,  17.  a.  57.  b.    1  Show.  483.    4  Bac.  Abr.  1^3. 
S04,  213. 

Mines 


The  Case  of  Mines,  in  Cam.  Scacc.  3^^ 

Mines   only  shall  be  comprehended  and  intended   in  the  Word 
(Mines),  and  not  the  RoTdl  Mitles,  which  shall  not  be  taken  to  be 
granted.     For  Words  used  by  the  King,  which   contain  Things 
Royal  and  Things  of  a  base  Nature,  shall  iti  Favour  of  the  King 
be  taken  in  such  Sense  as  serves  best  for  the  King,  and  as  is  agree- 
able with  Order  and  Convenience,  for  when  the  VVords  stand  in- 
differently, and  may  be  construed  one  Way  or  other,  that  which  is 
most  convenient  shall  be  taken,  and  it  is  most  convenient  that 
Things  appropriated  to  the  Crown  and  to  the  Prerogative  Royal 
should  tarry  with  the  Crown,  and  not  be  Severed  from  it  without 
special  Words,  and  that  Words  in  Patents  to  Subjects  shall  make 
such  Things  to  pass  as  are  proper  for  and  suitable  to  Subjects.  So 
that  Wordd  which  serve  indifferently  one  Construction  as  well  as 
another  shall  be  taken  in  their  fittest  Sehse ;  and  here  it  is  not  to 
be  presumed  that  the  King  and  Queen,  who  granted  to  the  Patentee 
all  Mines  which  were  Parcel  of  the  Possessions  of  Henri/,  late 
Earl  of  Northumberland,  meant  or  intended  that  any  Mine  Koyal, 
which  belonged  to  the  Crown,  was  Parcel  of  his  Possessions,  but 
that  sjich  Mines  as  were  proper  and  usual  for  Subjects  to  have, 
were  Parcel  of  his  Possessions,^  and  such  were  intended,  and  no 
other.     And  therefore  the  W^ords  (amnes  et  singulas  mineras)  shall 
convey  to  the  Earl,  now  Defendant,  base  Mines   only.     And  td 
prove  that  W^ords  in  the  King*s  Patents,  which  comprehend  Things 
annexed  to  the  Crown,  or  to  the  Prerogative  Royal,  or  Things  of 
great  Importance,  and   also  ^Tilings  of  a  base  Nature,  shall  t>e 
taken  and .  construed  to  convey  the  base  Things  only  to  the  Pa-  ' 
tentees,  Onslmc  put  the  Case  in  S£  ^ss. '  where  the  King  had  >  22  Ass.  pi.  49. 
granted  to  the  Master  of  St,  Leonard,  omnia  catalla  tenenfiiim  V^^^^t^*!^* 
suorum  felonum  qvalitercunqHC  damnatorum,  and  it  was  adjudged  p^J^t^  S2. 
that  thereby  he  should  not  have  the  Goods  of  one  of  his  lenants  Koy.  i75.Lit.R«* 
who  was  attainted  de  morte  Ad<E  Walton  nuncii  domini  Regis  missi  ^J*-  ^I'^^f' 
in  mandatum  ejus  exequendum,  for  althongh  the  Fact  was  Felony,  Ji,^^  \^^  D  * 
die  Offender  ^as  also  a  Traitor,  which  is  liiglier  than  a  Felon  ;  so  pi.  i.  Hardr.  442. 
that  the  general  *  Charter  could  only  be  intended  of  common  Fe-       £  •334  3 
lonies,  for  which  Reason  he  ought  to  have  had  special  Words  in  it. 
*  And  there  it  Is  put,  that  if  the  King  grants  to  a  Man  Return  of  *  Bro.  Patents, 
all  Manner  of  Writs,  yet  he  shall  not  have  Return  of  Summons  ^2. 
of  the  Exchequer,  for  this  touches  the  King  himself,  and  is  not 
between- Party  and  Party.     **Artd  there  it  is  also  put,  that  if  the  »>  Bro.  Jolnt- 


ther  Person's  Tenant  as  well  as  mine.     So  that  the  King's  Charters  ^!^'  P«t«nts  i09. 
shall  be  taken  only  to  a  common  Intent,  and  other  Things  which  ggj^.e'i.  2R0L 
are  within  such  common  Intent  shall  not  pass  by  thtm  from  the  Abr.  19s.  B. 
King.     ^  And  upon  this  Point  he  put  the  Case  in  3  Erf.  3.  in  Ilin.  f- 1*/^^;  \^^' 
North,  where  it  was  presented  that  a  Bridge  was  broken  down,  jv^iA.  Fit«!*** 
w  hereby  the  Passage  of  the  People  was  intemipted,  and  tliat  an  Assise,  445. 
Abbot  Lord  of  the  Town  had  always  used  to  repaii*  it,  upon  which  J*  C®.  SOj  S«* 
the  Abbot  being  put  to  Answer,  said,  that  King  H^wry,  8cc.  by  ^^^^^^W* 
his  Charter  had  granted  to  the  Predecessor  of  the  Abbot,  thai  he 
and  his  Successors  should  be  always  quit  of  the  Repairs  of  Bridges, 
Causewayr,  tnd  WmAa^  whidi  Bame  Cbiorti^  was  confirmed  by  King 

ilenri/f 
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Bemy,  the  Grandfiuber  of  the  King  which  tfieii  was,  and  dot  it 
was  allowed  iu  a  Quo  Warranio^  wherein  it  was  awarded  that  he 
should  go  quit,  and  therefore  he  demanded  Juc^ment,  itc.  And  to 
this  the  Justices  there  said,  that  this  Clause  which  speaks  that  they 
shall  be  quit  of  the  Repairs  of  Biidges  and  Causeways,  ^r.  n  t 
'  general  Clause,  which  cannot  acquit  the  Abbot  but  only  of  maliag 
Contribution  to  the  Days- works,  and  would  serve  well  enough  wfaoe 
the  King  has  granted  to  a  Town  Murage,  Pannage,  or  Pontage ;  but 
here  he  is  charged  by  a  special  Cause,  wherefore  it  was  said  to  him 
that  he  ought  to  answer,  whereupon  he  traversed  the  Prescription. 
By  which  notable  Case  (he  said)  it  appears  that  the  Words  m  ths 
King's  Charter,  that  he  should  be  quit  of  Repairs  of  Bri^ge^ 
would  not  discharge  him  from  repairing  the  Bridge  there^  altboudi 
^  it  was  within  the  Words  of  the  Charter,  because  it  was  not  tte 

common  Intent  of  the  Words.  And  thus  we  see  that  a  special 
Matter  appertaining  to  the  Crown,  as  that  was  to  take  Care  that 
the  People  have  their  free  Passage,  is  not  discharged  by  ^i^ 

4  Vin.  Abr.  tit.  Words,  which  are  sufficient  ^  only  to  discharge  a  general  Thiog^ 
Graoti,  H.  13.  but  a  special  Matter  requires  special  W^ords  to  discharge  it,  *  So 
«  H^9  H.  6. 56.  0^  ^^^)  ^^  seems  by  9  H.  6.  that  if  the  King  grants  Lands  in  Fee 
b.  Fitz.  PrerofT.  with  Warranty,  the  Patentee  shall  not  recover  in  Value  by  this 
1.  Bro.  Oarranty,  Warranty,  if  he  has  not  precise  Words  iu  the  Charter  ezpresnng 

VaSe^  2«.  Ante  ^*^  ^'^  ^^^^  ^^^^  ^  Value ;  for  every  Warranty  may  Ittve  two 
f43(r>  Effects,  the  one  to  rebut,  which  it  shall  do  there,  and  the  other  Co 

recover  in  Value,  but  that  it  shall  not  do  in  the  Case  of  the  Kiog 
'M.9H.  r.r.a.  M'ithout  precise  Words.  'And  he  said  that  in  the  Earlof  Nor> 
^i^!y\u.  thumbeHantTa  Case  in  2  H.  7.  it  is  held,  diat  if  the  King  grants  to 
Grants',  33.  Bro.  a  Man  all  Fines  and  Amercements  in  such  a  County,  yet  if  the 
Patents,  109.  Sheriff,  Coroner,  or  other  great  Officer  is  amerced  for  a  Misde- 
X.itt.  R.  114.  meanor,  the  Patentee  shall  not  have  such  Amercements,  for  these. 
Dy.  «69.  pi.  18.  are  called  Amercements  Royal,  and  it  is  there  said,  that  the 
PtrSmdersy  C\l  Grant  shall  enure  to  the  Grantee  for  Things  of  common  In- 
i9^.^pl.V.  Jenk.  t^n^raent,  and  the  King  shall  have  the  Things  sp^ial.  'And 
103^  2  Rol.  R.  he  also  alledged  the  Case  in  43  Jss.  where  the  King  had 
srs.  1  Show.  482.  granted  to  his  eldest  Son  the  Dutchy  of  Cornwal,  cum  omuibm 
a  43  Ass.  pi.  15,  ^^  ^^'^^  spectantibusy  linilUir  afm  wardis,  fnaritagiis,  &c.  et 
Bro.  Gard.  85.  *  Similiter  alibi  extra  Comiialum  pradictum,  non  obstatUe  prdmt 
Patents,  39.  Dy.  gativa  Regis  \  and  one  who  held  of  the  Dutchy  by  Knights-service, 

5  Rof.  Abrl  195.  ^^^  ^''^^  '^^'^  ^'^^  ^^  ^"^  ^^^^  ^'*^*  '"  Ward  of  the  King  per  cawe 
£.  pK5.  de gard  by  K nigh tif-serv ice,  died,  his  Heir  M'ithin  Age  ;  audit  was 

adjudged  that  the  Piince  should  not  have  the  Wardship  of  hiui, 
but  the  King,  for  it  is  there  said  that  the  Ancestor  held  also  of  ano- 
ther, who  by  a  Mean  held  of  the  King  as  of  the  Dutchy ;  and  the 
Charter  does  not  make  Mention  that  in  such  special  Case  the 
Prince  shall  have  the  Ward,  and  the  King  cannot  aikt  ought  not 
by  such  general  Grant  to  be  ousted  of  that  which  belongs  to  him 
in  right  of  his  Crown,  without  express  Mention  6f  the   King's 
^  M.  8  H.  4.  2.  a.   Right  be  niade  in  the  Charter.     ^  From  which  Judgment  (he  sskI) 
a  Rol.  Abr.  194.    and  from  the  Reason  therie  given,  we  see  that  general  Words  in  the 
243rba¥is^67.'b*  ^^"g*  Charter  shall  only  enure  to  a  general  Inteht,  and  shall  not 
LittK.  iia«         take  away  from  the  King  a  special  night  uhich  belongs  to  his 
lCo.46.-b.  Crown,  but  for  such  Matter  the  Patentee  ought  to  liave  special 

Words.  So  if  the  Kmg  makes  a  (3ounty-psdatine,  and  grauts  it 
to  another,  viithjwa  y^a/ia, -and  tlnit  all  jneaswithui  the  County 

shall 
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9hall  be  there  determinedy  jet  he  himself  shall  soe  in  his  own  Couit 
here  at  Westminster  his  Actipns  which  arise  in  the  County-palatine ; 
fqr  the  general  Words  will  not  exclude  the  King  Irom.suii^  in  his 
own  Courty  but  the  Patentee  ought  to  have  special  Words  to  that 
Purpose.    '  And  note  that  $uch  Case  appears  in  5  Ed.  2.  where  the  Sota  bene. 
JQhigsued  a  Quare  Impedit  in  the  Common  Bench  for  an  Jdvow^  *  H.  a  Ed.ir.  Fit*. 
ton  m  the  County-palatine  of  Durham,  and  the  Defendant  pleaded  ^^''^]!^J^^^ 
to  the  Jurisdiction  of  the  Court,  and  was  put  to  answer  over.    So  poru  ^u 
that  (he  said)  general  Words  shalf  enure  to  a  general  Intent,  «nd 
shall  Aiot  convey  fr<>m  the  Crown  any  special  Matter  which  belongs 
to  the  Crown  by  Prerogative,  as  tliat  does  to  sue  in  what  Court 
the  King  pleases.     And  these  Cases  wei*e  confirmed  by  the  rest  of  * 

the  Counsel  for  the  Queen  that  argued  after  hiui.     *  And  to  tlie  *  M.  S5  Ed.  .^ 
like  Purpose  Gerard  cited  the  Case  in  S5  Ed.  3.  where  tlie  King  had  ^^^^  G***'*  *^^ 
granted  to  an  Abbot  that  he  might  amortise  Lands  or  Tenements 
to  the^  Value  of  100^.  and  he  purchased  an  Advowson  which  was 
held  of  the  King  in  capite,  and  yet  by  Jd  quod  damnum  it  was 
fouod  to  be  held  of  another,  and  at  the  next  Avoidance  the  King 
bromgb^  a  Cluare  Impedit,  and  it  was  there  held,  that  if  it  ba 
holdep  of  the  King  in  capite,  the  Grant  was  not  a  sufficient  Grant 
to  purchase ;  and  therefore  Issue  was  there  taken,  whether  the 
Advowson^  at  the  Time  of  the  Purchase,  was  held  of  the  King 
in  capite^  or  not.     So  that  by  this  Licence  Things  of  the  Value  olf 
100s.  \yhicl^  were  holdeo  of  another  than  of  tlie  Khig  were  in- 
tended.     From  whence  it  appears  that  Words   in  the    King's 
Grants  sliall  be  construed  to  a  common  Intent,  and  shall  not  make 
9  Thing  to  pass  wl^ch  belongs  specially  to  the  Crown,  though  it  is 
&yithin  tiie  Words.     And  fVray  affirmed  this  Case,  and  said  that 
it  differs  froin  the  Case  JA  ^41  Ass.  cited  on  the  other  Part,  for  kAntessi  (i>. 
there  the  King's  Charter  named  the  House,  in  which  Case  it 
*  could  not  be  taten  that  lie  was  misconusaut  of  the  Tenure ;  but       f  •  335  1 
in  this  last  Case  the  Patent  is  general,  viz.  that  he  might  amor- 
tise Lands  or  Tenements  to  the  Value  of  lOOs.  without  naming 
Avhat  Lands  or  Tenements,  and  so  (he  said)  is  the  Diversity,  and 
he  did  not  ascribe  it  to  the  Clause  de  gratia  speciaii  in  the  one 
Case  or  in  the  other.    ^  And  to  the  same  Purpose  he  cited  the  Case  •  P.  19  Ed.  X 
in  19  Ed.  3.  in  a  Quare  Impedit,  where  the  King  gave  License  to  ^i^*  ^r^t  bs. 
a  Prior  to  appropriate  an  Advowson,  who  accordingly  did  so,  and  \^'roCoVuk^ 
the  Advowson  was  held  of  the  Kins,  and  for  this  Cause  the  King  e  Rol.  R.'v7.s 
claimed  it,  and  brought  a  Quare  Impedit,  and  it  seems  by  the  ^^-  ^'^t*  K-  n^ 
Book  that  the  Charter,  which  did  not  recite  the  Tenure,  was  not  nof^>o!u99(^  ' 
a  sufficient  W  arrant  to  appropriate  the  Advowson,  wherefore  the 
Prior  traversed  that  it  was  not  held  of  the  King.     So  that  Words 
in  the  King's  Charter  don*t  exclude  the  King  from  any  special  Ad- 
vantage, without  express  Mention  thereof. 

Note  ftere  that  in  this  Case  the  Advowson  was  named,  as  the  jjoia  bene, 
ffouse  was  in  41  Ass.  and  quaere  if  the  Diversity  between  the  Cases 
is  not  by  reason  of  the  Clause  de  gratia  speciaii,  which  is  in  the  one 
Case^  and  not  in  the  other. 

^  And  to  the  like  Effect  he  cited  tlie  Case  of  the  Sanctuary  of  %  p.  t  h.  7.  ^^ 
Culnham,  in  1  i/.  7«  where  the  Words  in  the  King*s  Charter  made  't6.  Fits.  Corone 
to  the  Abbot  of  Abbington  were,  ut  inhabitatores  ejus  nut/ins  regfV  ^'  ^/®'  ^*»mc«»" 
aut  ministrqrum  suoruiu,  tpiscopive,  aut  suorum  officiaiium  jugo' ^^ 
inde  aeprimerentiir,  sed.in  cunctu  rebuf,  eventibus,et  diseussionibus 

causarum. 
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tausarumf  Abbatis  monaslerii  pradicti  decreto  subficereniur^  which 
were  not  sufficient  to  make  a  Sanctuary  for  TreasoOi  bot  sboald 
be  taken  to  a  common  Intent,  and  not  to  take  away  from  the 
Crown  a  lliing  of  so  high  a  Nature,  and  which  is  ao  nearly  an- 
nexed to  the  Crown^  without  express  Words  diereof  in  the  Charter. 
Wherefore  the  Counsel  on  this  Part  concluded,  that  from  these 
Cases  it  is  manifest  that  Words  in  the  King's  Cliarters  shall  eoore 
to  a  common  Intent,  and  shall  not  devest  out  of  the  KingThin^ 
of  a  high  Degree,  or  I'hings  which  are  annexed   to   the  Crovn 
in  Point  of  Prerogative.     From  whence  it  foDows  that  the  Word 
(Mines)  here  will  be  sufficient  to  convey  base  Mines,  but  not 
Klines  Koyal  which  belong  to  the  King  by  Prerogative;  and  the 
Words  de  zratia  special! ,  certa  scientia,  et  mero  moiu  will  not 
make  otlier  Jhings  to  pass,  which  are  tlot  comprehended  in  the 
Kature  of  the  Words,   but  for  such  Things,  and  no   others,  m 
are  within   the  Meaning  of  them,  the  M^ords  will  make  them  to 
be  largely  and  favourably  construed  and  extended  to   the  Benefit 
*M.  18H.8.  Bto.  of  the  Party.     ""Aud  Gerard  spid;  Aat  about  24  H.  8.  a  Cise 
P*.*^^.!.®u  >j^n    came  in  Question  concerning  the  Manor  of  BowerhalL  mEssei, 
$  5.  1  Co.  43.  b.    ^'hich  the  Knig,  de  gratia  spectaa,  certa  sctentta^  d  mero  motu 
46. a. 49. a.  Davis  guis^  had  given  to  one  and  to  his  Fleirs  Males;  and  it  was  the 
Mo*r  416^'Holf    Opi"*on  of  the  Justic&9,  that  no  Estate  of  Inheriunce  passed  to 
f  S!4.   1  Bulit.  10.  the  Patentee  by  those  Words,  for  they  will  not  make  an  Estate- 
S2f.iKoi.R.459.  tail,  nof  a  "^Fee-simple  in  tlie  Case  of  the  Kmg,  notwithstanding 
a  Br^wni  sii       ^''^y  ^^^  ^^  gratia  speciaii,  certa  scientia^  &c.  for  his  Intent  nas 
1  Roi.  Abr.  860.    l^at  it  should  not  go  to  the  Heirs  Females  of  the  Patentee,  md 
pi.  n.  Gouldsb.     he  cannot  make  a  new  Course  of  Inheritance,  znd( eerta  scientia) 
Co  Lt"  f7  a'      ^^'  "^^  conclude  him  from  saying  that  it  was  no  such  Course  rf 
1  Finch  91.  *         Iiilieritance  as  he  intended.     And  as  to  whatSAfrfrom  ^has  slid, 
s  Finch  101, 102.  that  if  the  Earl  should  not  have  the  Mines  Royal,  he  should  take 
^'fi'owira  in  Case  '*^^'^'"S  ^^  ^^^  Word  (Mines),  for  that  base  Mines  shall  pass  by 
ofacommunPer-  the  Grant  of  the  Land;  Sir,  what  tlien?  Hiey  are  Words  ofSur- 
80D.  18  Ass.  pi.  5.  plusage  as  to  Mines  in  the  same  Land,  as  the  Words  are  of  grant* 
PiTTAo^jp,  sau^  to  ing  Wards,  Marriages,  and  £scheat8,  which  are  frequently  put  in 
Parliament  in        Patents;  or  else  if  they  be  not  Words  of  Surplusage,  they  may 
JiJuUon*a  Case.       take  Effect  for  Mines  which  Henry,  the  late  Earl,  had  in  the  Lands 
8  Co^K  b^LUt.  ^^  others.     And  as  to  the  Statute  of  4  and  5  Philip  and  Mary, 
R.  6. 1  Hulst. '^f'js!  Jiarham  said,  true   it  is  thut  the  Act  makes  the  lletters-patent 
Crompt.  J.  C.  21.  good,  notwithstanding  tlie  Want  of  the  true  Name  of  the  Natures, 
•Ante  332  ^b)        Kinds,  and  Sorts   of  the  Hereditaments  ;  but  how  shall  they  be 

good  ?  Sir,  the  Act  says,  according  to  tlie  Tenor  of  the  same  Letters- 
patent.  And  true  it  is  that  the  Act  says,  that  the  Letters-pateot 
shall  be  expounded,  construed,  deemed,  and  adjudged  most  be- 
neiicially  for  the  Patentees ;  but,  Sir,  how  ?  the  Act  says  after- 
wards, according  to  the  Words  and  Purport  of  tlie  Letters-patent. 
So  that  the  Tenor,  Words,  and  Purport  of  the  Letters-patent  are 
the  Kule  and  Guide  to  be  observed  for  the  Nature  of  the  Things, 
and  for  the  beneficial  Construction  of  the  Patent  towards  the  Pa- 
tentee. And  then,  he  said,  if  in  the  Word  (Land)  in  the  one 
Case  the  Royal  Ore  is  not  granted,  and  in  the  Word  (Mines)  in 
the  other  Case  the  Mine  Koyal  is  not  granted,  but  the  base  Ore 
and  the  base  Mines  are  only  granted,  the  Act  does  not  e&tend 
but  to  the  Nature  of  the  base  Ore  and  of  the  base  Mines  which 

are 
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•re  granted,  and  as  to  theni  it  ihall  be  betieficially  expounded  for 
tlie  Advantage  of  the  Patentee,  and  that  is,  according  to  the  Te- 
nor, Words,  and  Purport  of  the  Letters-patent ;  and  by  tiiis  Con- 
struction the  Intent  and  Effect  of  the  Statute  is  aatisiied,  but  not 
by  coDstruiug  the  Ores  and  Mines  Royal  to  pa^s,  for  that  would 
be  contrary  to  the  1  enor  and  Purport  of  the  Patent.  So  that  the 
Matter  rests  upon  the  Exposition  of  the  Words,  as  well  as  S  it 
had  been  before  the  Act,  and  the  Words  ar^  to  be  construed  ut 
supra,  whereupon  he  and  tlie  other  Counsel  on  the  same  Side 
prayed  Judgment  for  the  Queen. 

And  in  this  Argument  some  of  them,  on  this  Part,  affirmed, 
that  this  Mine,  being  a  Mine  Royal,  could  not  be  granted  nor 
severed  from  the  Crown  even  by  express  Words,  for  it  is  an  In- 
cident inseparable  to  the  Crown,  as  Escheats  for  Treason  are ; 
which  the  Counsel  for  the  Earl  denied.     For,  they  said,  as  this 
Mine  might  be  leased  or  demised  to  another  renderiog  Rent,  as 
Ike  Precedents  shew  us,  so  might  it  be  demised  or  grauted  without 
Bisnt,  because  it  is  but  a  Profit  or  Revenue  of  the  Crown.    And 
^Iliings  which  are  more  nearly  annexed  to  the  Prerogative  of  the 
King,  and  to  the  Person  of  the  King,  than  this  is,  may  be  granted 
Co  another,  as  Mead  said.     '  For  if  the  King  impeaches  any  one  rs.  p,  q.  ^f^  ^ 
for  Felony,  as  for  Roftibery,   or  the  Death  of  a  Mao,   and  the  Fleta,  lib.  i.  et^ 
Party  is  arraigned  upon  an  Indictment  at  the  King's  Suit,  he  shall  ^- %  *p*  *  ^*"* 
Slot  wage  Battle  against  the  King,  for  in  audi  Cases  Batde  ought  p^  c.  4tr^^^, 
to  be  waged  in  proper  Person,  and  not  by  Champion,  and  it  Vln.  Abr.  tit. 
would  be  very  dangerous  for  the  King  if  <i!ie  Law  should  force  '^"^1»  K.  4.  pL  s. 
him  to  wage  Batde  in  proper  *  Person  witb  every  Felon  whom  he       [  *336  ] 
impeaches  and  puts  to  answer,  wherefore  the  Law  does  not  admit 
it,  but  the  King  by  Prerogative  shall  oust  him  of  Battle,  and  the 
Kii^  may  srant  such  Prerogative  to   another;  f  as  apiiears  in  t  P.  so  Ed.  j. 
no  Ed.  3.  where  the  King  granted  to  die  Citizens  of  LottdoM,  that  ^^^  Corane  its. 
none  should  wage  BatUe  against  them  in  an  Appeal,  and  there  it  ibid.  167. s. p^ 
seems  that  the  Grant  is  good.    So  that  the  King  may  convey  m  ise.  c.  j!  Hawk. 
Point  of  his  Prerogative  from  his  own  Person  to  that  of  another.  ^-  C.  4t7»  $  6. 
So  if  a  Man  takes  the  King's  Goods  wrongfully,   the  King  may 
take,  or  seize  the  Party's  Goods  until  he  has  made  Kestitution,  as 
it  is  die  common  Course  in  the  Exchequer,  *and  the  King  may  •q.  8R.f.fite  , 
l^nt  soch  Power  to  another,  as  appears  by  8  /{.  £.  where*  tlU9  GriMitl#^ 
King  had  granted  to  the  Town  of  LyAH,  that  they  should  be  quit 
of  1  oil  throughout  tlie  Realm,  and   also  granted  by  the  same 
•Charter,  that  if  any  took  Toll   of  them  contrary  to    tlie  same 
Charter,  they  might  take  Wiihtrnam  for  the  same  at  another  Time 
within  their  J  urisdiction ;  by  Force  whereof  they  justitied,  in  Re- 
plevin, the  taking  in  lieu  of  fVuheruam  tlie  Goods  of  a  Merchant 
of  NewcaHle  upon  Tyme^  which  were  brought  within  their  Juris- 
diction, for  that  they  of  Newcastle  upon  Tyne  had  taken  Goods  for 
Tell  of  divers  Merchants  o(  Li^fta,  and  the  Goods  so  taken  at 
Lyfiu  they  detained  in  lieu  of  ti^ithemam,  because  they  .of  Neiv- 
castle  upon  Tyne  would  not  dekver  the  other  Goods ;  and  as  it  ~ 
seems  by  the  Book  the  taking  is  good  and  justifiable.     And  if  the 
J^w  be  so  that  the  King  may  grant  to  another  a  Point  of  his  Pro- 
rogative  in  these  Cases,  a  foriiore  be  might  in  our  Case^  where  x 

the  ^Unng  is  but  a  Revenue  or  Profit. 

And 
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BiiLTerm^toEUx^      And  after  Ibese  Arguments  made  at  the  Bar,  all  th»  itntam 

Curio.  ^nij  Barons  assembled  several  Times  the  same  Term  to  confer  to* 

gelher  upon  the  Matter.    And  then  thejr  took   Respite  lurther 

until  AfV/nrjf  Term  then  next  following,  lu  which  Term  l^at* 

sembled  twice,  and  at  last  they  gave  their  several  Opinioos,  aad 

the  Cause  thereof,  at  which  1  was  not  presait,-  for  there  vcre 

none  present  but  themselves  and  the  Counsel  who  liad  aifoed 

for  the  Queen.     And  (as  I  was  informed  by  several  of  th«ii  vha 

were  there)  their  Resolution  was  as  follows. 

»Vin.  Abr.  tit.  First,  all  the  Justice^  and  Barons  agreed,  *that  bj  the  Law  ill 

Prerojiatire,  K*    Mines  of  Gold  and  Silver  within  tlie  Realm,  whether  they  be  ia 

a.  pL  15.  iIj^  Lands  of  the  Queen,  or  of  Subjects,  belong  to  the  Qneev  b? 

Prerogative,  with  Liberty  to  dig  and  carry  away  the  Ores  thereof, 
and  with  other  such  Incidents  thereto  as  are  necessary  to  be  aied 
for  the  getting  of  the  Ore. 
» Vin.  Abr.  tit.  ^  Also  Harper,  SouthcoUf  and  Weston ,  Justices^  agreed,  that  if 
Prrregathe»K.a«  Gold  or  Silver  be  in  Ores  or  Mines  of  Copper,  Tin,  Lead,  or  oAa 
X  cf'in.T  base  Metal  in  the  Soil  of  Subjects,  as  well  the  Gold  and  Silver 
1  Finch  ]44>.  as  the  base  Metal  entirely  belongs  of  Rigjbt  to  the  Sub|ect,  who 
s  Finch  132.         Ja  the  Proprietor  of  the  Soil,  if  the  Gold  or  Silver  does  not  escecd 

the  Value  of  the  base  Metal;  but  if  the  Value  of  the  Gold  or 
Silver  exceeds  the  Value  of  the  Copper  or  other  base  Metal,  tfaeo 
it  was  their  Opinion  that  the  Crown  should  have  as  well  the  base 
Metal  as  the  Gold  or  Silver;  and  in  such  Case  it  shall  be  csIM 
a  Mine  Royal,  and  otherwise  not;  but  if  the  base  Metal  ezceedi 
*  the  Value  of  the  G4>ld  or  Silver,  then  it  draws  the  Property  of 
the  whole  to  the  Proprietor  of  the  Land.  But  they,  three  agraef^ 
that  forasmuch  as  tfie  Information  sets  forth  that  the  Qie  aoid 
Mine  of  Copper  contained  in  it  Gold  or  Silver,  and  the  Defend-: 
ant  has  not  denied  it,  but  has  fully  confessed  it,  thereby  it  shall 
be  taken  that  the  Gold  or  Silver  were  of  the  greater  Value^  for 
the  best  shall  be  intended  for  the  Queen ;  and  therefore  they  ss- 
sented  with  all  tlie  other  Justices  and  Barons,  that  Juc^ment 
should  be  given  against  the  Earl,  and  for  the  Queen.  But  ail  the 
other  Justices  and  Barons  of  the  Exchequer  unanimously  agreed, 
«  But  see  Post  ^  that  if  the  Gold  or  Silver  in  the  base  Metal  in  tlie  Land  of  a  Sub^ 
338,339;  UieRe-  ject  be  of  less  Value  than  the  base  Metal  is,  as  well  the  base  Me- 

d'nbit^^d  ^'  °*  *®  ^^'^  ^'  ^'^^®''  *"  *'  belong  by  Prerogative  to  tlie  Crown^ 
gives  strong  Rea-  with  Liberty  to  dig  for  it,  and  to  put  it  upon  the  Land  of  the  Sufar 
fions  to  the  con-  ject,  and  to  carry  it  away  from  tlience ;  and  in  such  Case  it  shall 
Ab7*i6«*i6^*^  be  called  a  **  Mnie  Royal,  for  tlie  Records  dou't  make  any  Dis- 

*  Bnt  now  by  the  tinction  herein,  but  diey  are  general,  and  prove  that  all  Ores  or 
Statnte  of  1 IV.  Mines  of  Copper,  or  other  base  Metal,  containing  or  bearing 
*"^such  Min^'  ^^'^  ^^  ^''^^''  belong  to  the  King.  And  \Khere  Weston  said,  that 
shall  l)€  called  a  there  is  a  Text  in  the  civil  Law  to  this  Eflfect,  viz.  that  by  the 
Mine  Royal.  Negligence  or  Poverty  of  the  Proprietor  of  the  Soil  possunt  fodi 

onuna  metalla  in  alieno  solo,  invito  domino,  quia  utile  est  reipuk* 

•  Kitcb.  474.         lica,  et  aliter  non;  to  this  Saunders,  Chief  Baron,  said,  *  that  the 

same  Law  says,  quod  optima  legum  interpres  est  consuetudo,  and 
here  there  is  consuetudo,  for  the  Precedents  and  the  Accounts 
prove  that  from  Time  to  Time  it  has  been  a  Custom  and  Usage, 
that  the  Kings  of  this  Realm  have  had  the  Profit  of  such  Miues 
of  base  Metal   containing  or   bearing  Gold   or   Silver^  without 

anj 
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any  Distinction  with  regard  w  tfa^  YaJde  df  Ibe 'Gold  or  Silver^ 
be  the  Bsme  greater  or  less  than  the  base  Me^l.  Wherefore  he 
and  aS  the  others  (except  the  three  abovementioned)  took  it  tliatf 
the  whole  Ore  and  Mine  belonged  to  the  Queen;  although  die 
base  Metal  be  of  die  greater  Value.  Ai^d  here  it  is  confessed  bv. 
the  Defendant,  that  the  Ore  and  Mine  of  Copper  contains  in  it 
Gold  or  Silver,  so  that  it  agrees  with  the  Precedents.  And 
therefore  as  well  the  other  three  as  all  the  rest  unanimously  agreed, 
that  Judgment  should  be  given  for  the  Queen  upon  this  Plea,  al-  , 
though  they  differed  in  the  Matter  itself,  and  in  the  Reasons  oC  . 
the  Judgment,  as  it  is  shewn  before. 

'  Also  they  all  agreed,  that  if  the  Ore  or  Mine  in  the  Soil  of  '  Vio.  Abr.  tit. 
a  Subject  be  of  Copper,  Tin,  Lead,  or  Iron,  in  which  there  is  no  '^i"7f*^e*P^ 
Gold  or  Silver,  in  this  Case  the  Proprietor  of  the  Soil  shall  have  539  (J),  whw^ 
the  Ore  or  Mine,  and  not  the  Crown  by  Prerogatt^,  for  in  such  ^«  Reporter 
barren  base  Metal  no  Prerogative  is  given  to  ^e  Crown.  ^^^  AnthorUics 

*  Also  they  all  agreed,  that  a  Mine  Royal,  whether  of  base  Me-  there^to^oo  sock 
tal  containing  Gold  or  Silver,  or  of  pure  Gold  and  Silver  only.  Mine  as  this  in 
nmy  by  the  Grant  of  the  King  be  severed  from  the  Crown,  and  J^  ^**'"tiindi 
be  granted  to  another,  for  it  is  not  an  Incident  inseparable  to  ihe  some  Portion  0/ 
Crown,  but  may  be  severed  from  it  by  apt  and  precise  Words.        Gold  or  Sii?er 

*  But  all  the  Justices  and  Barons  (except  the  said  three  Justices,  r*337 1  ^^^  ^ 
and  thev  also,  if  so  be  these  Ores  and  Mines  in  question  shall  be  base  Metail^and 
called  Royal)  unanimously  agreed,  that  the  Ores  m  the  first  Plea  therefore  that 
specified  shall  not  pass  to  the  Earl  by  the  Grant  of  the  Lawrf,  nor  |he  R^'7  Y 
the  Mine  in  the  second  Plea  specified,  by  the  Grant  of  the  Mines,  in^vai^and  pro^ 
idthough  the  Patent  be  de  gratia  speciaii,  certa  sciential  et  niero  <^«^ds  from  tbe 
motu,  "but  the  Words  (Land)  and  (Mines)  shall  be  taken  to  com-  JJ^^^Ib^U^"^'^' 
raon  Intent,  and  shall  not  make  tbe  Ores-royal  nor  the  Mines-royal  oT^base  m1iic»! 
to  pass,  to  convey  which  there  ought  to  be  hi  the  Patent  precise  '  Vin.  Abr.  tit* 
Words  expressing  them.     And  the  Act  of  4  and  5  Philip  and  Mary  **'«>'ogati?eK.a. 
will  not  avail  the  Earl  in  this  Case,  because  the  Tenor,  Words,  or  m  Co.  46«b» 
Purport  of  the  Charter  don't  extend  to  a  Mine-royal.     But  the  Davin,  17.  t. 
Jjord  Dyer,  Chief  Justice  of  the  Common  Bench,  said,  ^  that  if  ^-  **•  ^'tt  R. 
the  Queen  has  a  Mine-royal  in  the  Soil  of  J.  S.  and  she  ex  gratia  ao^Noyj  ^iv°^ 
spedalif  certa  scientia  et  mero  tnotu  suis,  grants  to  a  Stranger  all  Jenk.  277.  pLpfu 
Mhies  which  she  has  in  the  Land  of  J.  S.  by  this  Grant  the  Mine-  ^  ^^****^ 
royal  shall  pass,  for  else  the  Words  would  be  void  and  without  Effect,  ^MUnt^^'  ^^ 
becatise  she  cannot  have  a  base  Mine  in  the  Soil  of  another"",  and  *»  S.  P.  jenk.  frr. 
therefore  when  she  says  ex  certa  scientia,  and  recites,  that  it  is  in  Pj*  ^^-  Vin.  Abr. 
the  Soil  of  another,  she  shall  not  be  taken  to  be  misconusant  of  e!^!*?!'***^^* 
the  Thing,  for  which  Reason  it  shall  pass.     But  it  is  not  so  her6, 

for  the  King  and  Queen  might  intend  to  make  base  Mines  pass,  so 
that  the  Words  may  be  satisfied  in  that  Intent. 

And  the  Lord  Dyer  said  in  this  Case,  that  although  the  Vein  or 
Ore  mentioned  in  the  first  Plea  was  not  open,  but  close,  at  the 
Time  of  the  Date  of  the  Patent,  yet  it  might  be  termed  a  Mine, 
guia  de  mineris  aliqua  sunt  occulta,  et  aliqua  aperta,  and  that 
which  b  not  open  may  be  called  a  Mine,  in  his  Opinion.  And 
Baron  Frevii  held,  that  if  there  is  a  Vein  of  Copper  in  the  Mine 
without  Mixture  of  Gold,  and  in  digging  further  there  is  a  Vein 
of  Gold  with  Itttle  or  no  other  Metal  in  it,  in  this  Case  it  shall  be 
called  a  Mine  of  Copper  and  Gold,  and  not  a  Mine  of  Copper 

only, 
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only,  although  in  Ihe  first  Vem  there  tvas  nolhing  else  bitf  Osf 
per. 

And  Mead  took  Exception  to  the  Informationy  because  it  «ii 
pot  shewn  in  what  Town  or  (lamlet  fiewtands  lay ;  so  that  if  the 
defendant  had  pleaded  not  guilty,  it  was  uncertaiu  from  whence 
the  Visue  should  come.  But  all  the  Justices  and  Barons  agreed 
tliat  the  Information  w  as  good,  because  it  is  but  in  £0ect  for  a 
Trespass,  for  which  the  Queen  shall  recover  only  Damages ;  and 
{lere  there  is  no  Issue  to  be  tried,  kiasmuch  as  there  is  a  Demurrer 
in  I^Wy  ^  ill  which  Case  it  is  not  so  necessary  as  it  should  hare 
been  if  Lsue  had  been  joined  triable  J9er  pots.  .Bi^t  if  it  bad  beea 
in  an  Action  real,  there  it  ought  to  have  been  shewn  in  whatTo^a 
or  Place  the  Land  was,  for  otherwise  the  Sheriif  could  not  koov 
vhcfe  to  put  the  Party  in  Seizin  if  he  recovered  ;  whereas  here 
there  is  no  such  Cause,  but  Damages  only  are  recoverable  for  the 
Oifence,  for  which  Reason  the  Exception  was  disallowed. 

And  nottf  tliat  by  the  Qoe^'s  Command  a  Copy  of  the  Patent 

made  to  the  Earl,  was  delivered  to  tiie  Justices,  in  order  to  see  if 

there  wits  any  Thing  more  in  it  thyn  was  in  the  Pleading,  whidi 

would  make  the  Ores  and  Mines  pass  or  not  to  the  Earl ;  for  she  ins 

deslcous  to  be  fully  apprised  of  the  laterest  in  the  Ores  and  Mines, 

And  the  Charter  was  in  this  Form  ;  sdatis  quod  nos  tarn  pro  mdiare 

tt  ampliore  siutetUatioiie  et  matndentione  status,  et  digniiaOs,  H 

graduSf  ad  quern  nuper  rocavimus  et  elegimus  pretcharhsiomm  an^ 

mnguineuin  nostrum  Thomam  Percy  comiiem  Narthumbrut,  qutm 

pro  bono  $t  strenuo  gerviiio,  quodsperasimusprtcfatus  comes  etpottt^ 

ritat  sua  nobisy  hertdibusy  et  suceessoribus  nostris  Jacient,  fnd 

antecessores  $iii  progenitoribus  nostris  re^ibus  jtnglia  aniehac  mul- 

iipliciter  feceriut^  et  ad  humilem  petitumem  ejusdem  comitis^  k 

gratia  voUra  specially  ac  certa  scientia,  et  mero  molu  nostris  de-- 

dimus  et  concessimusy  &c.     And  it  was  the  Opinion  of  Catint^ 

Cliief  Justice  of  Etiglandy  '  that  the  Words  (ad  humilem  peth 

iioneni  ejusdem  comitis)  diminish  the  Force  of  the  Words  (de gratia 

specialiy  ac  ex  certa  scientia^  et  mero  motu)  for  the  Charter  shiO 

not  be  taken  to  proceed  purely  from  the  King's  Grace,  and  so  to 

be  construed  most  strongly  against  the  King,  and  most  favourably 

for  the  Patentee,  unless  it  is  meerly  of  the  King's  own  Motion, 

without  Suit  of  the  Party ;  whereas  the  Words  {ad  humilem  peth 

tionem  ejusdem  comitis)  shew  that  the  Suit  of  the  Earl  was  one  of 

the  Causes  of  making  the  Patent,  in  which  Case  the  Patent  is  not 

so  effectual  to  make  the  Ores  and  the  Mine  pass  as  by  the  Pleading 

it  is  confessed  to  be.     And  afterwards  in  the  said  HillaryTemy 

10  Elizabeth,  Judgment  was  given  for  the  Queen^  and  against  tlis 

Earl,  as  follows. 

■And  because  the  Barons  here  not  yet,  ^c.  Day  is  given  here  to 
the  aforesaid  Tliomas  Earl  of  Northumberland,  in  the  same  State  in 
which  it  now  is,  until  the  Octave  of  St,  Hillary,  that  the  saoie 
Barons  here  in  the  mean  Time  may  further  advise  themselves 
touching  the  Premisses,  and  may  deliberate  thereupon  with  the 
Justices  of  both  Benches.  And  thereupon  it  is  agreed  between 
the  Barons  here,  as  well  by  Ihe  Assent  of  the  said  Attorney  of  the 
l^dy  th»  Queen,  as  of  -llie  said  Attorney  of  the  aforesud  Earl, 

and 
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arid  of  the  Counsellors  learned  in  the  Law  of  the  »&ttie  Earl^* 
that  some  Persons  learned  in  the  Law,  as  well  of  the  Counsel  and 
Behalf  of  the  said  Lady  the  Queen,  as  of  thfe  Counsel  and  Behalf 
of  the  aforesaid  Earl,  be  in  the  mean  Time  publicly  heard  to 
ar^ue,  touching  the  aforesaid  Matter  in  Law  and  other  the  Pre-> 
misses^  in  the  Chamber  of  this  Exchequer,  commonly  called  the 
Ezchcquer^Chamber,  before  the  same  Barons,  assisted  by  the  same 
Justices  of  both  Benches.  Afterwards  in  the  mean  lime  between 
the  aforesaid  Octave  of  St,  Michael,  and  the  aforesaid  Octave  of 
St,  Hillary,  viz.  in  the  aforesaid  Term  of  St,  Michael,  as  well  the 
Serjeants  of  the  said  Lady  the  Queen  at  Law,  and  the  Attorney 
arid  Solicitor-General  of  the  said  Lady  the  Queen,  on  Behalf  of' 
the  said  Lady  the  Queen,  as  three  learned  in  thd  Law  being  of 
the  Counsel  of  the  aforesaid  Earl  in  the  PrettisseSy  on  Behalf  of 
die  aforesaid  Earl,  five  several  Days  in  the  said  BxchefUer-Chamber, 
before  the  Barons  of  this  Exchequer,  assisted  then  there!  by  the 
aforesaid  Justices  of  both  Benches,  were  openly  and  severaHy 
heard  to  argue  at  large,  and  *  summarily,  and  what  they  could  or  [  ^338  ]| 
would  say  thereupon  on  both  Sides  concerning  the  aforesaid  Matter 
in  Law  and  the  rest  of  the  Premisses  (the  Record  aforesaid  being 
then  there  read  over  and  recited.)  Which  same  Serjeants  of  the  Lady 
the  Queen  at  Law,  and  the  aforesaid  Attorney  and  Solicitor  of  the 
said  Lady  the  Queen,  in  and  upon  certain  Arguments  ^n  Behalf  of 
the  said  Lady  the  Queen,  to  prove  and  maintain  her  Prerogative! 
aforesaid  in  the  said  Information  specified,  produced,  laid  open, 
and  shewed  before  the  aforesaid  Justices  and  Barons,  among  other 
Things,  divers  and  many  Records  of  Commissions,  Accounts, 
Demises,  and  other  Precedents  of  this  Exchequer  aforesaid,  mani- 
festly and  strongly  declaring,  proving,  and  maintaining  the  Preroga-»' 
live  of  the  Lady  the  Queen  to  have  such  Mines  and  Metals  by 
jpeason  of  her  same  Prerogative  in  Manner  and  Form  aforesaid* 
And  at  the  aforesaid  Octave  of  St.  Hillary,  the  aforesaid  Thomas 
Karl  of  Northumberland  came  here  by  the  aforesaid  Thomas  Fan^ 
show,  his  Attorney  aforesaid :  And  because  the  aforesaid  Barona 
here  will  further  advise  themselves  touching  the  Premisses,  that  in 
the  mean  Time  they  may  deliberate  further  upon  the  Premisses 
ivith  the  aforesaid  Justices,  before  they  give  Judgment  thereon. 
Day  is  given  here  to  the  aforesaid  Thomas  Earl  of  Northumber'* 
land,  in  the  same  State  in  which  it  now  is,  until  the  Octave  of  the 
Purification  of  the  blessed  Virgin  Mary  next  coming.  At  which 
Day  the  aforesaid  Thomas  Earl  of  Northumberland,  came  here,  by 
the  aforesaid  Thomas  Fanshaw,  his  Attorney  above-named.  And  the. 
Premisses  being  seen  and  understood  by  the  Barons  here,  and  mature 
Deliberation  amongst  them  being  thereupon  had,  because  it  seema 
to  the  same  Barons  that  the  aforesaid  Pleas  by  the  aforesaid  Thomat 
£arl  of  Northumberland,  in  Manner  and  Form  aforesaid  above 
pleaded,  and  each  of  them,  and  the  Matter  therein  contained,  as  to 
the  aforesaid  Interruption  aiui  Disturbance  of  the  aforesaid  Thomas 
Tharland  and  Daniel  Howseter,  and  other  the  aforesaid  Labourers 
in  the  Mines  and  Ores  aforesaid,  as  well  from  and  in  the  making  and 
continuing  the  Search  and  digging  aforesaid  of  the  l^auds  and  Muiea 
for  the  Ore  and  Metal  aforesaid,  belonging  to  the  said  Lady  the  . 
Queei^  by  reason  of  her  royal  Prerogative  iu  Manner  and  Form 
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in  the  aforesaid  Information  specified,  widiin  the  aforesaid  Wist* 
lauds  called  Newlauds^  in  the  aforesaid  Informatioo  specified^ 
as  from  and  in  the  aforesaid  taking  and  carrying  away  of  me  afore- 
said six  Hundred  Thousand  Pounds  Weight  of  Ore  smd  Metil  of 
Copper  aforesaid  there  in  Form  aforesaid  dug  up  and  laid  upon  die 
Land,  iire  insufficient  in  Law  to  discharge  the  sanne  Earl  firom  die 
aforesaid  Contempts  and  Trespasses,  or  any  of  them^  by  him,  of, 
for,  and  in  the  same  Interruption  and  Disturbance  in  Form  afero- 
said  done  and  perpetrated;  it  is  considered  by  the  aame-Barow 
that  the  aforesaid  Thomas  £arl  of  Northumberfand  be  confided 
of  the  aforesaid  Contempts  and  Trespasses  by  him,  of,  for,  and  ia 
the  aforesaid  Intemiption  and  Disturbance  of  the  aforesaid  Thoam 
Thurland  and  Darnel  Howuter,  and  other  the  aforesaid  Labov- 
ers  in  the  Ores  and'Mines  aforesaid,  in  Form  abovesaid  done  swi 
perpetrated ;  wd  that  the  said  Lady  the  Queen  recover  against  tk 
aforesaid  Earl  of  Norihumberland,  her  Damages  by  Occasion  of 
the  aforesaid  Interruption  and  Disturbance  sustatned.  But  bccaue 
it  is  unknown  what  Damages  the  same  Lady  the  Queen  has  m^ 
tained  by  Occasion  thereof,  the  Sheriff  of  the  aforesaid  Ccmitj 
of  Cumberland  is  commanded,  that  by  the  Oath  of  good  and  b«- 
fill  Men  of  his  Bailiwick,  he  diligently  enquire  what  Danu^  tke 
said  Lady  the  Queen  has  sustained  by  Occasion  of  the  Imemp- 
tion  and  Disturbance  aforesaid :  And  Aatthe  Inquisition,  tfc.  Aid 
likewise  it  is  considered  by  die  same  Barons  here,  that  the  s£bii^ 
said  Thomas  Earl  of  Northumberiandt  as  to  the  aforesaid  Intniiioa 
by  him  above  in  the  Information  aforesaid  supposed  to  be  madeinii 
the  aforesaid  wast  or  mountainous  Lands  called  Newlands,  in  Ike 
same  Information  specified,  go  at  present  without  Day,  ssfii| 
always  the  Right  of  the  Queen  if  at  another  Time,  £fc» 

There  teems  to  me  to  be  a  Diversity  between  a  Mine  f^Cftf/a 
containing  in  it  Gold,  and  a  Mine  of  Gold  containing  in  si  Copper, 
For  uhen  it  is  called  a  Mine  of  Copper  containing  in  it  GoUC^  s 
to  be  intended  that  the  Copper  is  the  greater,  and  the  Gold  the  ka, 
for  every  Thing  contained  is  less  than  the  Thin^  which  contaim  it, 
and  that  which  comprehends  another  Thing  u  greater  than  tk 
Tliinv  comprehended'^  andforasmuch  as  the  Copper  is  the greeUf^ 
the  Mine  takes  its  Name  jfrom  it,  and  is  called  a  Mine  of  Coffer 
containing  Gold.  Jndfor  the  same  Reason  if  it  is  called  a  Mim 
of'  Gold  containing  Copper  ^  the  Gold,  from  whe$ice  the  Mine  Aai& 
riame,  is  the  greater,  and  the  Copper  the  less.  And  this  is  agnt 
able  to  the  Notion  of  those  who  have  treated  of  Minerals^  as  Geoige 
Agricola,  ami  Christopher  Eucelius,  and  others.  Fromwhaietit 
follows  that  the  Records  of  the  Exchequer,  which  prove  that  tk 
King  had  the  Mines  ql  Copper  containing  or  bearing  CoU  or 
Silver,  prove  that  the  King  had  the  whole  where  the  Gold  mi 
Silver  were  the  less.  But  how  the  greater  or  the  less  dudl  k 
esteemed  some  are  in  doubt,  that  is  to  say,  whether  it  shall  be  Ifto 
according  to  t/ie  Quantity,  or  according  to  the  Value,  For  some 
say  it  sluiU  be  esteemed  according,  to  the  Quantity,  emd  therein  tke§ 
confess  that  true  it  is,  as  to  the  Quantitjf,  the  Thing  which  comftt' 
heads  the  other  is  greater  than  the.  Thing  comprdiended,  as  (f* 
Hoggshead  of  Wine,  or  a  Barrel  ff  Ak^  for  the  jkcggshtttJl  is 
Quantity  is  greater  than  the  f¥im,  and  the  Barrel  than  the  Jkf 

but 


The  Case  of  Min^s.  in  Scacca.  388« 

but  not  in  Value,  and  yet  it  takes  it^  Name  from  the  greater^  and 

therefore  it  is  coiled  a  Hoggshead  of  Wine ;  A)  t/utt  the  Name  pro*  ^ 

teedsfrom  the  greater.     Ai'o  in  the  Case  6f  a  Mine,  the  Mine  of 

Copper  containing  Gold  las  its  Name  from  the  greater  in  Quantity 

but  not  in  Falue^  for  it  may  properly  enough  be  said  that  of  a  Mine 

^Copper  containing  Oold,  the  Gold  may  be  the  greatest  in  Value* 

And  thus  it  seems  to  them  that  the  Precedents  which  prove  that  the 

King  ought  to  have  Mines  of  Copper  or  Lead  containing  Gold  or 

Silver  prove  nothing  against  the  Assertion  of  the  three  Justices. 

But  if  so  be  the  Mine  shaft  take  its  Name  from  the  greater  in  Value, 

and  not  from  the  greater  in  Quantity^  then  the  Precedents  prove 

♦  directhf  contrary  to  the  Opinion  of  the  three  Judges^  and  confirm     [  •  339  } 

the  Opinion  of  the  others  who  were  the  Majority,     For  if  it  shall 

be  taken  that  Mines  of  Copper,  containing  Gold  or  Silver  (which 

is  to  be  understood,  wnere  the  Copper  is  of  greater i^atue,  and  the 

Cold  or  Silver  of  less)  shall  belong  entirely  to  the  King  by  the 

Precedents,  er^  the  Precedents  prove  the  Law  to  be  directly  con^* 

irary  to  the  Opinion  of  the  three  Justices.   So  that  in  order  to  under^ 

9tand  the  Precedents,  it  is  to  be  known  whether  in  the  Words  (Mines 

of  Copper  containing  Gold  or  Silver)  the  Copper  shall  be  taken  the 

greater  in  Quantity,  or  the  greater  in  Value.    And  it  seems  to 

fnatw  that  the  Name  shall  be  taken  from  th^  Value,  and  not  from 

the  Quantity,  for  that  every  Thing  is  esteemed  according  to  its 

Value ;  qusere  de  hoc. 

And  n  so  be  that  by  the  Precedents  the  Crown  shall  have  the 
whole  mine  where  the  Gold  or  Silver  is  of  less  Value  than  the  base 
Metal,  yet  it  seems  reasonable  to  have  Regard  to  the  Value  of  the 
Cold  or  Silver,  for  if  there  is  no  more  than  a  Quilful  of  Gold  or 
Silver  in  a  great  Value  of  Copper,  as  Bell  said,  it  is  not  reason* 
able  that  so  small  a  Quantity  should  be  respected,  but  Vie  Quan* 
iity  ought  to  be  such  as  is  xf  some  Value  in  itse{fover  and  above 
the  Charges  of  getting  it,  and  above  the  base  Metal  consumed 
therein.  •  For  if  the  Value  is  not  regarded,  but  the  Gold  or  Silver,  V*2"^*  ^^\*  ^^^ 
ie  it  ever  so  little ^  shall  entitle  the  Crown  to  the  whole  Mine^  from  ^tff  S^fcJMtrM 
thence  it  would  follow  that  the  Crown  would  have  all  the  Mines  of  hera  argued  hj 
base  Metal  in  the  Realm,  if  that  be  true  which  those  who  are  ^'«»«^ 


skilled  in  re  metallica  have  written.     For  (as  the  ancient  Authors  JSi'fSie'^n. 

in  this  Art  affirm)  there  are  but  six  Kinds  of  Petals  in  the  Earth,  gtraction  made 

▼12.  Gold,  Silver,  Tin,  Copper,  Lead,  and  Iron,  for  that  which  *"  ^i^  Cas«>  *n  . 

is  called  in  Latin  chalibs,  and  in  English  Sleel,  is  hut  the  harder  Jjherein  u"u* 

Part  of  Iron,  and  that  which  is  called  in  Latin  auTicsHcum,  and  in  taken ;  and  agree* 

English  Lattiiiy  as  also  that  which  we  call  in  English  Brass,  afe  not  •ble  herewith 

Metals  of  themselves,  but  are  a  Composition  of  Copper  and  other  OBwldCTarion^f 

.  Things.     For  there  is  a  Stone  (whereof  we  have  a  great  Number  the  Parliament  in 

til  thts  Realm,  as  I  have  heard)  which  we  call  the  Calamine-Stoiiei  i  ^4r  ^-  ^p-  30.- 

and  which,  as  I  take  it,  is  the  same  Stone  that  is  called  in  Latin  Tc'tH  "^^iJi  ao**^* 

cadmia,  and  by  some  lapis  calaminaris,  some  of  which  Stones  have  Mine  *iff  Copper, 

*Cold  in  them,  and  others  none,  and  this  Shneisfusile,  and  is  used  Tm^JromfW  i^mi, 

to  be  melted  with  Copoer,  and  from  the  Copper  and  this  Stone,  ^%^^^ 

mixed  and  melted  together,  Lattm  is  made,  which  is  more  valuable  thoufk  Gm  ar 

than  the  Copper  alone,  for  the  said  Stone  being  melted  alons  with  SUter  nunf  be  ex* 

Mme:  Provided  that  the  King  shall  have  the  Ore  of'-sach  Mines,  iMiying  fer  the  laaie  accei 
to  the  Rates  txpresaad  io  the  eayjaaatory  Act  ^i  SW^ffM.  sejf.  6. 

V  V  £  the 
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^a/Fmm  red  U  ydhm^  EktU 
ike  Coffer  mAtd  mik  k  m 
Priee.  Ami  BemmummJk^  Coffer 
Tim  «r  Ifwdf  mad  htamat  the  Cmmer  n 
OmifoAiam  wiik  m  water  imae  ieAml^  k 
(a$  ike  amciemi  Aaike^a  hmtt  wmUem)  iitre 
Kirnds  ^iUtmhfmdl 
Kkbl.  corpon  melalScay  €ad(ma^EM€Am  emft) 
pstre,  et  argorto  viio,  BBtic.     For  kt 
idgti  Deny  iifiti—  i 
ct  fiuMBUiy  ^r.  tab  modo  Drai  in 
tait  geoeratioiBi  |iiiBU|iM  onrca  ct 


ieiwtuds  he  unn^  ctn 

iigcalo  TiTOy  yrwi  pstic  ct  Hwrey 


Mmper  propooh  ct  cgntewBt  ad 

aiuuiii.  AccidcBtia  ^cfo  dircm  aapcrfc Bif  iiiia  imiuba 

m^alla,  ct  aecmidian  poritatcB  ct  impiirilafteiB  mifkmeM  ct  mfgeA 

%ifi,  pun  ct  impani  gencraotiir  metalla,  idoti 

tibos  Icprofi  pffocfcaotar  fiGL  Amd  efierwmrda  he  amjfs  ihei 

io  Smipkur  and  Qmcksilver  ipHui  films  ct  pi  ifi  i  tiaiww  ■ 

natune,  ct  panlolum  immnlata  aMnmhtioQe  aigCBti  rm^  fit 

turn,  ipiasi  filia  ^oobOior  fratre  aoro. 

And  the  oiher  Meiah,  viz.  TIm,  Ccmer,  Lemd,  mmd  Irwa,  m 

imperfeci  MeiiJtf  proceed fntmiheirema  Faihermmd  MoihfffMk 

uere  by  Accidemii  became  imperfed,  idsti  Icpniai  fiEi  ex  Itpom 

parentibiis. 

« AfrieebfliK.  10.       And  it  seemi  by  the  Assertion  of  ^Agricola,  tit  his  Boek  de  n 

?*•  ^^  ^tf  L^  metallica,  that  there  is  fuOuraliy  in  these  base  Metals  mme  Pertits 

accordiof^  t«  the    V  ^^<^  o^  oitter^Jor  thus  he  says^  natunliter  autem  potssimiB 

Sttmt  of  Uk         auri  quaedam  portio  inest  io  argeoto,  et  in  ere ;  argeoti  qwBiiuiiB 

SiMiidt^^^  ^      auro,  in  sre,  iu  plumbo  nigro,  in  ferro ;  ania  aliqua  in  anro,  is 

utwB    ^'  argentOy  in  plumbo  nigro^  in  fenx> ;  plumbi  nigri  ali^oa  in  aigeato; 

ferri  denique  qiuedam  in  xre.  And  he  goes  further,  and  siaa  tk 
IVat/  bi/  vchich  the  one  Metal  may  be  divided  Jrom  the  other  dki 
it  IS  melting  in  the  Vessel  \  so  that  accordu^  iQ  Ids  Awlhanfy 
Gold  and  Silver  is  naturally  in  Copper^  and  Sher  is  natmrtJIj  » 
Iron  and  Lead.  And  it  is  to  be  observed^  that  he  UMes  the  ned 
(aes)  for  Copper,  for  that  is  the  proper  Efiglishfor  (rs;,  aid  it 
has  no  proper  Signification  but  that,  though  by  a  Ftgure  much  uni 
Brass  ana  Lattin  are  called  (ara),  because  they  consist  ekitfy  cj 
Copper.  Wherefore  if  no  Regard  should  be  had  to  the  Oiuadi^ 
of  the  Gold  or  Siker  that  isjound  in  the  base  Metal  (inasmuch  a 
there  is  naturally  some  in  everu  base  Metal),  the  King  wcomld  hm* 
«  Ante  5S6  (/)•      all  Mines  of  base  Metals  in  tne  Realm.    And  then  the  Resoluiios* 

of  all  the  Justices  and  Barons,  that  the  Subject  shall  have  svii 

Mines  of  base  Metal  which  are  void  of  Gold  or  Silver  in  Us  oss 

Land,  is  vain. and  of  no  Effect,  for  by  the  said  Author  there  is « 

^  such  Mine  in  this  Realm,  or  elslnphere:  So  that  such  Resolution  k 

grounied  upon  an  Ignorance  of  the  Nature  of  base  Mines.    Asi 
therefore  it  seems  to  be  reasonable  and  Jit  to  consider  the  Natuft  tf 

hen 
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base  Mines,  and  the  Value  of  the  Gold  or  Silver  inthe  base  Metal^^and  •  Cronpt  J.  C 

thai  it  should  be  at  least  of  such  Value  as  to  counterballance  the  ^^^*  ^ 

Charges  of  setting  it,  or  else  in  my  Opinion  it  is  not  reasonable 

that  it  should  draw  to  the  Crown  the  Property  of  the  base  Metal, 

but  the  Proprietor  of  the  Soil  ought  to  nave  the  Gold  and  Silver 

also  along  with  the  base  MetaL    But  this  precise  Point  was  not 

lefl  to  the  Judges  to  determine,  for  they  were  discharged  of  that  by 

tne  D^endanrs  Confession  that  the  Ore  contained  Gold  or  Silver, 

which  shall  be  *  intended  the  best  for  the  Queen,  viz.  that  it  was  of     [  *S40  ] 

sufficient  Value ;  but  the  Earl  ought  to  have  shewn  *  that  the  Ore  •  Crompt.  J.  C 

contained  some  Gold  or  Silver,  but  not  of  the  greater  Value,  nor  m-  *>•  i^*-  •• 

as  much  as  would  defray  the  Charges  of  getting  it,  absque  hoc,  that 

it  contained  Gold  or  Silver  in  other  Manner,  and  then  by  this  or 

epch  like  Pleading  the  Judges  would  have  been  messed  thereupon  in 

Point  of  Judgment,  which  is  now  passed  croer  by  the  Pleading. 

Ana  for  tne  better  Understanding,  whether  any  base  Mines  are 
void  of  Gold  or  Silver,  it  is  good  to  know  Authors  and  Experience, 
for  the  Truth  of  this  Matter  ought  tp  direct  the  Judgments  of  the 
Jasdges, 


mitmtmmmmmmmmm^mafm 


A  Report  of  a  Judgment  and  of  the  Cause  thereof 
given,  after  Argument,  in  the  Common-Bench^ 
in  Trinity  Ter7n,  in  the  tenth  Year  of  the  Reign 
of  Szteen  Elizabeth^  in  an  Avowry  upon  Replevin^ 
drought  by  Thomas  Brett,  Plaintiff,  against  John 
Rigden,  Defendant;  the  Record  whereof  appears  in 
Hillary  Term,  7  JBlizabeth,  jRot.  62^.  and  was  as 
follows. 


J 


OHN  RIGDENvt^s  summoned  to  answer  Thomas  Brett  ot  Kent. 
a  Pica,  wherefore  the  Cattle  of  the  said  Thomas  he  took,  and  P'^^^jl^ent. 
tbem  unjustly  detained  against  Gages  and  Pledges,  t^c.     And  iu«tu  Eotr.  5^. 
ivhereupon  the  same  Thomas,  by  Richard  Toke  his  Attorney,  com*  h. 

glains,  that  the  aforesaid  John,  the  5th  Day  of  December,  in  the 
th  Year  of  the  Reign  of  the  L^dy  the  Queen  now,  at  Kingsnoth, 
in  a  certain  Place  csdled  Linnets  and  Colnets,  took  the  CatUe,  viz. 
three  Cows  of  him  the  said  Thomas,  and  them  unjustly  detained 
against  Gagea  ^nd  Pledges  until,  t^c.  Wherefore  he  says  that  he 
ia  prejudiced  and  has  Ihimage  to  the  Value  of  £10,  and  therefore 
be  produces  the  Suit,  S^c. 

And  the  aforesaid  John,  by  Henry  Lawrence  his  Attorney,  comes  Avowry, 
and  defends  the  Force  and  Injury  when,  tfc.  and  well  avows  the 
taking  of  the  Cattle  aforesaid,  in  die  aforesaid  Place  where,  Sfc.  and 
justly,  S^c,  because  he  says  that  the  same  Place  in  which  the  taking 
of  the  Cattle  aforesaid  is  supposed  to  be  done,  is,  and  at  the  afore- 
said Time  of  the  said  taking  above  supposed  to  be  done,  was.  Id 
Acres  of  Land,  with  the  Appurtenances,  in  Kingsnoth  aforesaid, 
and  that  one  Giles  Brett  was  seized  of  and  in  10  Acres  of  Land,  with 
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the  Appurtenances,  in  Kingsnoth  aforenid,  mt^  thttt  die  dim 
Brett  was  seized  of  and  in  10  Acres  of  Land,  with  the  Appwti- 
nauces,  in  Kingsnoth  aforesaid^  called  Claickes-farm,  m  bi  De- 
mesne as  of  Fee,  and  being  so  seiased  tfaere6f|  held  the  aune  10 
Acres  of  Land^  with  the  Appurtenances,  of  Henry  Lord  fltmsdw, 
as  of  bis  Manor  of  fVye,  in  the  aforesaid  Countj  oi  KeM^  by  Feallgr 
only,  of  and  for  all  and  all  Manner  of  other  Serrices.     And  after* 
M^ards,  and  before  the  aforesaid  Tim?  when,  tfc,  viz.  the  16th  Daj 
pfJune,  in  the  Year  of  the  Lord  1556,  the  aforesaid  Gi/ei  JBrntf 
being  then  seized  of  the  aforesaid  10  Acres  of  Land^  with  the  Ap- 
purtenances, called  Ciatchea-farm  as  is  aforesaid,  at  Kiitgttiotk 
aforesaid,  made  his  last  Will  and  Testament  in  Writing,  and  by  his 
aame  Will  bequeathed  and  devised  the  aforesaid  lO  Acres  of  Laad, 
ivith  the  Appurtenances,  called  Clatches-farm^  amongst  other  Things 
by  the  Name  of  all  his  Lands  and  Tenements  in  Kingmoik  afere^ 
•aid,  or  elsewhere  in  the  County  of  Kent,  to  one  Henry  Bntt, 
Son  of  John  Brett,  Brother  of  the  aforesaid  Giles,  by  the  NaoMsf 
Henry  Brett,  of  Callir,  Son  of  his  Brother,  to  hasre-and  toboM 
po  the  same  Henry  and  to  his  Heirs  for  ever.     And  aften^-ards  and 
|>efore  the  aforesaid  Time  when,  ifc.  one  Humphry  Clerk  wm 
seized  of  and  in  the  aforesaid  12  Acres  of  Lancf,  with  the  Appai^ 
lenances,  in  Kingstioth  aforesaid,  in  which,  ^c.  in  his  Demesne  u 
of  Fee,  and  held  the  same  12  Acres  of  Land  of  the  aforeaaid  Loi4 
H'Unadon,  as  of  hia  aforesaid  M|inor  of  fVye,  by  Fealty  onlv,^of  sad 
for  all  other  Services.    And  being^  so  seized   thereof,  the  same 
Humphry  afterwards,  and  before  the  aforesaid  Time,  wheny  dfc.  of 
tfie  same  12  Acres  of  Land,  with  the  Appunenances,  in  whicb^  f^c 
enftoffed  the  aforesaid  Giles  Brett,  to  have  to  him  and  to  his  Heia 
ifor  ever.     By  virtue  of  which  said  Feoffment  the.  aforesaid  Giifcf 
>i^as  of  the  same  12  Acres  of  Land,  with  the  Appurteiiaaces,  ia 
^hich,  8sc.  among  other  Things,  seized  in  his  Demesne  as  of  Fee. 
And  the  same  Giles  being  so  seized  of  all  the  aforesaid  Tenemeots, 
vith  the  Appurtenances,    in  Kingsnoth  aforesaid,   the    aforesaid 
Henry  Brett,  of  Callis,  afterwards,  and  before  the  afoiesaid  Tiine 
JKhcn,  Sfc.  had  L^ue  la vi  fully  begutien  one  Thomas  Brett  his  Sob« 
And  afterwards  the  s^me  Henry  Brett,  of  Callis,  before  the  afore* 
aaid  Time  when,  S^c,  and  in  tlie  Life-time  of  the  same  Giles,  tk. 
the  19th  Day  of  April,  in  the  Year  of  the   Lord   1559,  at  Wik- 
bored,  in  the  aforesaid  County  of  Kent,  died,  after  \%bose  Deatl( 
the   aforesaid  Giles,   knowing  that    the  aforesaid  Henry  Brett^ 
of  Callis,  was  dead,  and  the  same  Giles  seeing  the  aforesaid  Ihh 
mas  Brett,  Son  and  then  Heir  of  the  aforesaid  Henry  Brett,  thea 
and  there  said  and  declared  to  tlie  same  Thomas  Brett  the  SoD| 
in  the  Hearing   and  Presence  as  well    of  the  aforesaid  J*homa^ 
as  of  many  oUicr  Persons,  that  he  the  same  Thomas  Brett  the 
r  ^341  ]      *'  Son  should  be  Heir  to  the  aforesaid  Giles,  ^nd  tlial  be  the  same 

Thonui^  should  have  all  tlie  Lands,  Tenements,  and  Ejeredila- 
aieuts,  with  the  Appurtenances,  which  tlie  aforesaid  /fe//ry  shouU 
have  bad  by  the  last  Will  and  Testament  of  the  same  GiVfs,  if  he 
had  survived  the  same  Giles,  And  afterwards,  a4)d  befoie  the 
aforesaid  Time  when,  the  aforesaid  Giles  bein^  seized,  among  odier 
Things,,  as  well  of  the  aforesaid  10  Acres  oi  Land,  called  Cladii*$ 
farm,  as  of  the  foresaid  12  Acres  of  Land,  wiUi  tbc  Appurte- 
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nancies,  in  whichy  S^c.  the  last  Day  of  October,  in  (he  Year  of  the 
Liord  166  ly  9t  Charte-Magna,  in  the  aforesaid  County  of  Kent, 
died  thereof  seized,  without  I^sue  of  his  Body.  Alter  the  Death 
of  which  said  GiVeSy  the  same  Thomas  Brett  the  Son,  as  Son  and'^ 
Heir  of  the  aforesaid  Henry,  as  well  by  virtue  and  Authority  of 
the  aforesaid  last  Will  and  Testament,  as  of  the  Saying  and  De- 
claration of  the  aforesaid  Giles,  into  the  aforesaid  1£  Acres  of 
L.afidy  with  the  Appurtenances  in  which,  S^c,  before  the  aforesaid 
Time  wheuy  S^c,  among  other  Things,  entered,  and  was  thereof 
seized  in  his  Demesne  as  of  Fee.  And  the  same  Thomas  Brett 
the  Son,  being  so  seized  of  the  aforesaid  12  Acres  of  Land,  with 
the  Appurtenances,  before  die  aforesaid  Time  when,  viz.  the  first 
Day  of  October,  in  the  4lh  Year  of  the  Reign  of  the  Lady  the 
Queen  now,  at  Charte-Magna  aforesaid,  demised  the  aforesaid  ' 

12  Acres  of  Land,  with  the  Appurtenances  in  which,  4rc.  among 
other  Things,  to  the  same  John  Rigden,  to  have  to  him  and  to  his 
J^ssigns  from  the  same  Day  unto  the  End  of  the  Term  of  two 
Years  from  thence  next  following,  and  fully  to  be  com|>leat;  by 
virtue  of  which  Demise  the  same  John  Rigden  was  thereof  at  the 
Time  when,  8fc.  possessed.  And  because  the  Cattle  aforesaid  the 
same  Time  when,  S^c.  were  in  the  aforesaid  Place  in  which,  ^c* 
]the  Grass  in  the  same  then  growmg  eating  up,  and  doing  Damage 
there^  the  same  John  in  his  own  proper  Right  welt  avows  the 
taking  of  the  Cattle  aforesaid  in  the  aforesaid  Place  in  which,  ^c. 
and  justly,  Sfc.  so  doing  Damage  there,  S^c. 

And  the  aforesaid  Thomas  by  protesting  tliat  the  aforesaid  Giles, 
knowing  that  the  aforesaid  Henry  Brett  was  dead,  did  not  say 
and  declare  to  the  aforesaid  Thomas  BrM,  the  Son  of  the  same 
Henry,  in  the  Hearing  and  Presence  as  well  of  the  aforesaid  Tho^ 
mas  as  of  many  other  Persons,  diat  the  same  Thomas  Brett  the 
Son,  should  be  Heir  to  the  same  Giles,  and  that  the  same  Thomas 
tlie  Son,  should  have  all  the  Lands,  Tenements,  and  Heredita- 
ments, with  the  Appurtenances,  which  the  aforesaid  Henry,  if  he 
had  lived,  should  have  had  by  the  last  Will  and  Testament  of  the 
same  Giles,  as  the  aforesaid  John  has  above  alledged,  for  Plea  the 
same  ITiontas  says,  that  the  aforesaid  Plea  or  Avowry  of  the  aforcr  Plaintiff  demoit. 
said  John  R^den  above  pleaded  is  insufficient  in  Law  to  maintain 
the  aforesaid  John  to  avow  the  taking  of  the  aforesaid  three  Cows 
in  the  aforesaid  Place  in  which,  S^c,  just,  or  to  preclude  him  the 
said  Thomas  from  having  his  Action  aforesaid  for  the  taking  afore* 
said  against  the  aforesaid  John,  and  that  he  has  no  Necessity,  nor 
18  by  the  Law  of  the  Land  bound  to  answer  to  the  said  Plea  in 
Manner  and  Form  aforesaid  pleaded.  And  this  he  is  ready  to  ve- 
rify, wlierefore  for  Want  of  a  sufficient  Plea  or  Avowry  in  this 
Behalf,  arid  for  that  the  aforesaid  John,  the  taking  of  the  Cattle 
aforesaid  in  the  aforesaid  Place  in  which,  8^c.  above  acknowledges, 
die  same  Thomas  prays  Judgment,  and  his  Damages  by  Occasibn 
of  the  taking  and  unjust  Detention  of  the  Cattle  aforesaid  to  be 
adjudgied  to  him,  ^c. 

And  the  aforesaid  John,  for  that  he  has  above  alledged  suf-  Joinder  in  De- 
ficient Matter  in  Law  to  maintain  him  the  said  John  to  avow  the  mnrrcr. 
taking  of  the  Cattle  aforesaid,  in  the  aforesaid  Place  in  which,  ^r« 
just,  and  to  preclude  the  aforesaid  Thonuu  from  having  his  Action 
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ftforesaid  for  the  taking  aforesaid  a^inst  liim  the  Mid  John^  ^MA 
be  18  ready  to  verify,  and  which  said  Matter  the  aforesaid  Hosmi 
doih  not  deny,  nor  thereunto  in  anywise  answer,  hot  the  aid 
Averment  wholly  refuses  to  admit,  prays  Judgment  and  a  Return 
oi  the  Cattle  aforesaid,  together  with  bit  Damages,  ftc.  to  be 
adjudged  to  him,  ^r.  And  because  the  Justices  here  will  schise 
of  and  upon  the  Premisses  before  they  give  Judgment  thereon, 
bay  is  given  to  the  Parties  aforesaid  here  until  from  the  Dsj  ^ 
Fsoster  in  fifteen  Days,  to  hear  their  Judgment  ihereon^  becaoie 
the  same  Justices  here  thereof  not  yet,  Sfc. 

The  CASE.  The  Case  was  recited  in  this  Manner.    Thomas  Breti,  PlairH 

^'  H^***?  h^**  ^^  *"  Replevin  against  John  Rigden^  has  declared  that  the  slid 

Hf  iri»*B.  di"*  in  J^'"**  ^'>«  5ih  Day  of  December,  in  the  6th  Year  of  the  Reign  of 

the  Life  of  the  the  present  Queen,  at  Kingsnoth,  in  a  certain  Place  called  LinMti 

Hei>*of  B^jiaU  ^^'^  Co/nets,  took  his  Cattle,  Sfc.    TTie  Defendant  says,  that  the 

lake^nothins  bf  Place  vihere)  S^c,  is  12  Acres  of  Land,  and  that  oneGi/esBivtt 

the  Will,  (tbongb  was  seized  of  10  Acres  of  Land,  in  Kingsnoih  aforesaid,  called 

*?B  thcD^*^  C/acAes -Far//i,  in  his  Demesne  as  of  Fee,  and,  being  so  seixed, 

said  to  c.  that  he  ^^'^  ^^  same  10  Acres  of  Henry  Lord  Hunsdon,  fis  of  bis  Manor 

^abonld  be  his  of  fT^^y  in  the  County  of  Kentf  by  Fealty  only.     And  being  so 

■  hiveVl*thelI22d1  ^^^^*  *®  15thl)ay  of  Ji//ie,  in  the  Year  of  our  Lord  1556,  fce 

which  e.  should  ^^^^  his  last  Will  in  Writing,  and  thereby  devised  the  said  10 

have  h«d  if  he  Acres,  called  Claches  Farm,  by  the  Name  of  all  his  Lands  ui 

had  outlived  the  Tenements,  in  Kingsnoih,   or  elsewhere,  in  the  said  County  qf 

HeiraofflLwcre  K^'f^t  to  one  Henry  Brett,  Son  of  John  Br^li,   Brother  of  4s 

not  named  as  in-  safd  Giles,  by  the  Mame  of  Henry  Brett ^  of  Calffs,  to  have  and 

ST^^'w*^  b"r  W  *^  '*^'^  ^^  ^^^  '*'^  Henry  and  to  his  Heirs  f6r  ever.  And  ate- 
toTxprcMlhe"  wards  one  Humphry  Clerk  was  seized  of  the  said  12  Acres  is 
Quantity  of  Es-  which,  ^c.  in  his  Demesne  as  of  Pee,  and  held  them  of  die  said 
*h**w^ftif*  s  P  ^^^  Hunsdon,  as  of  the  said  Manor  of  IVye,  by  Fealty  oiJj. 
adjndgcfl  FuiUcr  V.  -^"^  being  so  seized,  afterwards,  and  before  the  Time  of  4e 
Fuller.  Cro.  E.  taking,  he  enfeoffed  Giles  Brett  of  the  said  12  Acres,  to  hai?e  to 
^i»  ^F^  ^*  ^^  '^^"^  ^"^  ^^  ^***  Heirs  for  ever ;  by  Force  whereof  the  said  Gih 
And  seeT.'c.  ^'^'  seized  of  the  12  Acres  in  which,  isc.  in  his  Demesne  as  of 
pi  ted  1  Co.  105.  a.  Fee.  And  he  being  so  seized  of  all  the  said  Acres,  the  said  ffearjf 
484* ''iJ  *^fi**  *^*  -Bre/f  had  Issue  one  Thomas  Brett  his  Son.  'And  afterwaidi 
W.  jone8"59.  *  ^^^  sa\d  Henry  Brett,  in  the  Life  of  the  said  Giles,  viz.  the  \9^ 
Can.  4.  Latch.  Day  of  April,  in  the  Year  of  our  Lord  1559,  died,  after  nhose 
Jcnit  ^"*'"**»^sfd  ^^"^**  ^^^  ^^^^  Giles,  kiio^ning  that  the  said  Henry  Brett  vtsls  desd, 
53"  i  Vrntr-Hi.  ^"^  seeing  the  sard  Thomas  Brett  the  bon,  and  then  Heir  of  tia 
10  Mod.[*34o»  j  sirid  Henry,  said  and  declared  to  *the  said  Thomas  Breti  the  Soa, 
421' iV^M  d  "  '"  ^^^  Hearing  and  Presence  as  \tell  of  the  said  Thomas  as  of 
9  Show.  6J.  ViU'  ^^^^^^  others,  that  he  the  same  Thomas  Brett  the  Son,  should  be 
ipb.  219.  i  P.  '  Heir  to  the  said  G//e$,  ^nd  that  he  the  same  Thomas  should  bait 
TVmH.b5.  Strange  pH  the  lands.  Tenements,  and  Hereditaments,  which  the  said 
909^\'6d^7i7."'  f^<P"^  should  have  had  by  the  last  W  ill  and  Testament  of  tfcs 
Pn-ced.  ChH.  440.  Vtfid  Oi/es;  jf  he  had  survived  the  said  Giles.  And  afterwards  the 
Andrew^  R^>.  ^[^  Qjfg^  l^ji,^  seized  as  vrell  of  the  said  :0  Acres  as  of  the  said 
2iV|»U.2i>anv. '^^/^f^^'  ip  >i'hich,  S^c.  the  last  Day  of  Oc/ofcer,  in  the  Year  of 

Ai)r.  :,,s»j.  pi.  2.  f  Bar.  A5r.  86.  Vin.  Abr.  tit.  DcyUe,  W.  c.  pi.  9.  til.  Heir,  M.  p!.  10.  G#- 
dolpb.  Orpb.  Leg.  p2.  «76.  5tn,  Sii#.  Treat,  of  Will*  S.  Law  of  TesUments,  *c.  I7t.  Swirtk 
34,  .s.>.  i4e.  660.  Di^ds.  licx. /I <»|AaMntrdl6. :  .'QiiU  Lu  ot  Jdevi6ea.88,;to..;S««  UCGnM^ 
y.  fVrigki.  1  P.  Wm^spji  ^ 
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our  Lord  156 1 9  at  Charte^Magna,  in  the  County  of  Kent,  died 
thereof  seized,  without  Issue,  after  whose  Death  the  said  Thomas 
Brett  die  Son,  as  Son  and  Heir  of  the  said  Henri/,  as  well  bj 
virtue  and  Authority  of  the*  last  Will  and  Testament,  as  of  the 
Saying  and  Declaration  of  the  said  Giles,  entered  into  the  12 
Acrea,  in  which,  S^c.  before  the  said  Time  when,  S(c.  and  thereof 
was  seized  in  his  Demesne  as  of  Fee.  And  the  same  Thomas 
the  Son,  being  so  seized  of  the  12  Acres,  he,  the  first  Day  of 
October,  in  the  4th  Year  of  the  Reign  of  the  present  Queen,  at 
Charfe-Magna  aforesaid,  leased  the  said  12  Acres,  in  which,  Ifc. 
to  the  said  Defendant,  to  have  to  him  and  to  his  Assigns  from 
the  same  Day  unto  the  End  and  Term  of  two  Years  from  thence 
next  ensuing ;  by  force  whereof  the  said  Defendant  was  at  the 
Time  when,  Ac.  possessed.  And  because  the  Cattle  at  the  Time 
when,  ifc.  were  in  the  said  Place  in  which,  Sic.  eating  up  the 
Grass,  and  doing  Damage,  the  said  Defendant  in  his  own  proper 
Bight  well  avows  the  taking  of  the  said  Cattle  in  the  said  Place, 
in  >^hich,  SjC.  and  justly,  ^c.  so  doing  Damage.  And  upon  this 
the  Plaintiff  has  demurred.  . 

And  the  last  Term  the  Matter  was  argued  by  Loveless,  Serjeant,  W»,TemfiOEIa» 
on  the  Part  of  the  Plaintiff,  and  by  Manwood,  Serjeant,  on  the 
Part  of  th^  Defendant.     But  I  was  only  present  at  Part  of  Man" 
iVboctH  Argument.    And  now  this  Trinity  Term,  in  the  lOtli  Year 
of  the  Reign  of  the  present  Queen,  it  was  argued  by  all  the  Jus- 
tices of-  the  Common  Bench,  but  I  myself  was  not  present,  but 
that  vihich  I  here  report  of  their  Arguments  I  relate  upon  the  cre- 
dible information  of  those  who  were  present.    And  Loveless  took 
'  Exception  to  the  Avowry,  because  the  Defendant  had  not  averred 
it.     But  the  Exception  was  disallowed  by  the  Rule  of  the  Court,  Averment  net ne- 
jbecause  the  Defendant  in  his  Avowry  is  Actor,  for  he  shews  his  ceisary  in  Avow- 
Matter,  which  shewing  is  like  unto  a  Count,  and  is  to  have  a  !Z5/**?!i^"^h 
Hetum,  which  is  in  Nature  of  a  Recovery,  and  therefore  he  is  Books therecited. 
^asi  Plaintiff,  in  which  Case  he  shall  not  aver  his  Avowry,  for 
It  is  not  tisual  for  the  Plaintiff  to  aver  his  Count,  but  the  De- 
fendant mtist ;  for  which  Reason  the  Avowry  is  good  without  say* 
log  ei  hocparatus  est  verijicare. 

As  to  tne  Matter  it  was  divided  into  three  Points.  The  first  Toe  Points  of  tlie 
^as,  admitting  that  there  was  a  Person  limited  capable  of  re-  ^^**** 
ceiying  the  Thing  given,  whether  or  no  the  12  Acres,  m  which  the 
Cattle  were  taken,  are  given  by  the  Words  and  intent  of  the  Will 
of  Giles  Brett f  inasmuch  as  at  the  Time  of  making  the  Will  he 
had  nothing  in  them,  but  purchased  them  after  the  Will  was  made, 
for  at  the  Time  of  the  Date  and  Publication  of  the  Will  he  was 
feized  only  of  the  other  10  Acres  caWed  Claches  Farm,  which 
jslone  (as  it  was  said)  he  intended  to  pass  by  the  Words  (all  his 
Lanfb  and  Tenements.)  The  second  Point  was,  whether  or  no 
die  Son  and  Heir  of  Henry  Brett  should  take  the  Lands  by  die 
jDevise,  inasmuch  as  they  were  given  by  the  Will  to  Henry  Brett 
and  to  his  Heirs^  and  Henry  died  in  the  Life  of  the  Devisor,  and 
iifterwards  the  Devisor  died.  The  third  Point  was,  admitting  that 
l|e  shall  not  lake  them,  whether  or  no  the  Saying  of  the  Devisor, 
to  Thomas,  the  Son  of  Henry  Brett,  that  lie  should  be  his  Heir, 
jao^  that  he  should  have  all  nit  Laads  mnd  Tenemeoti  which  bis 
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Father  should  have  had  by  die  Devisor's  last  Will  and  Testament, 
if  he  had  survived  the  Devisor,  shall  be  of  any  Avail  to  Thomas^ 
the  Son. 

And  the  two  first  Points  were  well  argued  in  Michaelmas  Tenn 
last  past  by  the  new  Serjeants.  For  at  three  Weeks  of  Easter,  m 
the  9th  Year  of  the  Keign  of  the. present  Queen,  seven  new  Ser- 
jeants were  made,  viz.  out  of  the  Middle -Temple  Thomas  Mead, 
who  was  bom  at  Elmsden,  in  the  County  of  EsseXp  and  now  dwells 
at  WendenloftSf  in  the  same  County ;  out  of  the  Inner-Tempk 
Thomas  Gaudy ,  (who  was  born  at  Harleston,  in  the  County  of 
Norfolk,  and  dwells  at  Claxton-Hall,  in  the  same  Count}*,  and 
jRoger  Manwood,  (who  was  bom  at  Sandwich^  in  the  County  of 
Kent,  and  dwells  at  St.  Stephen's,  in  Hackington  Parish,  oetf 
Canterbury,  in  the  same  County) ;  out  of  LincolnVIim  Ckristih 
pker  Wray,  (who  was  born  in  the  Parish  of  Bedal,  in  the  County  of 
York,  ai)d  now  dwells  at  Glenworth,  in  the  County  of  LincolM); 
and  out  of  Gray's-Inn  Nicholas  Barham,  (who  was  bom  at  fFdJ- 
fterst,  in  the  County  of  Sussex,  and  dwells  at  Maidstone,  in  the 
/> ..  County  of  Kent),  John  Jeffrey,  (who  was  bora  at  Chetynglith,  in 

the  County  of  Sussex,  and  now  dwells  there),  and  fVilUam  Love 
less,  (who  was  born  at  Bethersden,  in  the  Ck»unty  of  Kent,  wbA 
dwells  in  the  City  of  Canterbury).  And  the  two  first  Poinu  were 
inserted  in  the  Serjeant's  Case,  and  by  them  well  argued  in  Mi^ 
chaehnas  Term  last  past ;  but  the  Case  was  not  then  argued  nor 
adju(%ed  by  the  Judges.  But  because  I  heard  all  the  Aigumeoti 
very  attentively  when  this  Demurrer  was  argued,  except  die  Aigi- 
nent  of  Manwood,  Part  of  which  1  only  heard,  I  shall  repeat  wot 
.■<•«..  Things  which  were  said  by  the  Serjeants  Loveless  and  Mauwooi 

in  their  first  Arguments. 
1  ^^2r  -^"^  **  ^  ^^^  ^^^^  Point  Manwood  held,  that  by  the  Words  ia 

r«  the  Defend^  ^j,^  Devise  of  all  his  Lands  and  Tenements,  ^SYf ell  the  12  Acres 
Whether  Lands  as  Uie  10  Acres  should  pass.  For,  he  said,  it  is  to  be  presumed 
purchMed  aftc  r  that  no  Subject  of  this  Kealm  is  misconusaut  of  the  Law  wherehf 
WiirstMlT Dfuw  by  ^^  ^*  governed.  *  For  Ignorance  of  the  Law  excuses  none.  And 
the  Devise  of  all  forasmuch  as  in  indiflferent  Matters  everyone  shall  be  presumed 
i^SamduNig»  to  know  the  Law  according  to  his  Duty,  from  thence  it  follows 
^\^^J^J^^'  that  in  a  last  Will  it  shall  be  presumed  that  every  Man  is  cono- 
Swinb.  141, 194!  sant  of  that  which  the  Law  has  ordained  touching  the  same,  viz. 
Godolph.  Orpb.  that  it  is  of  no  Effect  until  the  Death  of  the  Testator^  at  whidi 
T^t!^rwii?8^^*  Time  only  it  begins  to  operate,  for  by  the  Death  of  the  Testator 
15.23!  Nels. Lex.  the  Will  is  consummate,  and  that  \ihich  is  written  ia  his  Liie- 
5?i?*?*  '*®^;  ^'"^^  '^  ^^  "^  Force,  but  the  precedent  Death  alone  makes  the 
S"s  S-«9;?50.  y^'"  effectual.  The  Words  of  the  Will  therefore  are  to  be  cod- 
*  Dr.  and  Stiid.  sidered,  and  here  we  ought  to  put  such  Construction  upon  then 
**>•  2.  cap.  46.  as  tlic  precedent  Death  of  the  Testator  permits  and  allows,  fcf 
1 H.  H.  P.  C.  42.    |},g  Death  of  die  Testator   is  precedent,  and  the  Construction 

of  the  Words  of  his  W^ill  is  subsequent,  which  ought  to  be  made  ia 
[  ^343  ]  *  such  Manner  as  if  the  Words  had  been  spoken  at  the  last  In- 
stant of  his  Life,  and  ns  if  the  Testator  himself  had  expressed ii 
what  Munner  they  should  be  construed  after  his  Death.  And 
.then  when  he  gave .  to  another  all  his  Lands  and  Tenements,  and 
well  knewihat  the  Word  (all)  must  receive  some  Construction  aod 
Exposition  after  his  Death,  it  shall  be  taken  for  ^<  ail  that  he  bad 
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the  tast  Instant  of  his  Life,"  at  which  Time  his  Death  com* 
ed  !  (For  before  this  last  Instant  the  Will  does  not  tal^e  Effect^ 
lull  the  Words  be  adjudged  to  be  spoken,  and  it  shall  be 
med  that  he  knew  the  Ijaw  to  be  so).  And  so  it  shall  be 
that  he  gave  all  his^  Lands  and  Tenements  which  he  had  at 
'ime  whei)  his  Life  ended  and  his  Death  commenced,  and  it 
be  presumed  that  his*  Intent  was  ifuch,  forasmuch  as  he  shall 
)t:  deemed  misconusant  of  the  Time  when  the  Law  adjudges 
I  to  take  Bflf'ect.  So  that  the  Testator  shall  not  be  intended 
musant  of  the  Law  in  this  Point,  and  neither  the  Date  of 
rVill,  nor  the  Time  of  its  being  written  is  to  be  considered, 
mch  as  that  Thne  is  not  material,  nor  gives  Essence  to  the 

^And  therefore  if  a  Man  makes  his  Will  the   1st  Day  of  ^  See  Ft 
,  and  thereby  gives  to  another  the  Manor  of  Dei/e  in  Fee-  *^^ 
le^  and  the  1 0th  Day  of  May  one  of  the  Tenancies  escheats 
e  Manor,  and  the  20th  Day  of  May  the  Devisor  dies,  now 
Jevisee  shall  Jiave  the  Tenancy  escheated,  for  the  Will  takes 
:t  at  the  Time  of  the  Death,  at  which  Time  it  was  Parcel  of 
rlanor  ;  and  yet  if  we  should  only  regard  the  Date  of  the  Will, 
expound  it  accoiding  to  that  Time,  and  not  accordmg  to  the 
e  of  the  Di^athy  the  Tenancy  escheated  should  not  pass,  for 
the  pt!visor  had  no  Estate  in  it:  But  the  Date  is  not  to  be 
idered.     'For  if  a  Feme-sole  makes  her  Will  the  1st  Day  of  ^S.P.GodolfA. 
f,  and  gives  Land  thereby,  and  afterwards  the  lOih  Day  of  ^''P'^j^^' ^*^ 
f  she  takes  Flusband,  who  dies  the  20th  Day  of  May^  and  after*  wills,  lO.  Iaw 
Is  llle  Woman  dies  the  30th  D^y  of  May,  the  Devise  is  good,  of  TettaiMots,  ^ 
yet  if  it  should  be  considered  according  to  the  Time  of  the  ^'u^V^^Ah 
3,  the  Will  would  be  countermanded  b^  the  •Espowsals,  but  it  tit!  Devise*  R.  s. 
»t  so,  for  it  does  not  take  Effect  until  her  Death,  at  which  pi.  i* 
e  she  was  ^  discovert  as  she  was  at  the  Time  of  making  the  <i  Natty  mF&rm 
,  and  the  Intermarriage  shall  not  countermand  that  which  was  ^md  ilemUmg't 
,o  Effect  in  her  yfe-time.  ^r^^, 

who  after  took  Husband,  was  adjodged  to  be  eonntermanded,  bnt  the  Reason  given  by 
the  Kook  is  not  only  becanse  she  afterwards  married,  bat  also  because  she  wa«  Covert- 
Baron  ftt  the  Time  of  her  I>eatb,  to  that  the  Resolotion  there  does  not  seem  to  impeach 
the  Case  here  pat.  See  the  Book,  4  Co,  6X  k.  yet  it  is  said^  that  the  Act  of  Marriage 
iUdf  is  a  Revocation  of  a  Woman's  Will,  i  P.  Wms.  6S4.  Per  Ld.  C.  Kwg^ 

.nother  Reason  he  ui^d  from  the  Generality  of  the  Words^ 
by  the  Gift  of  all  his  Lands  and  Tenements  no  Exception  was 
mitd.    So   that  tlie  Latitude  of  the  Devisor's  Intent  appears 
1  the  Latitude  of  Um  Words.     *  For  if  a  Man  makes  his  Will  •  S.  P.  a(Uadged 
1  St  Day  of  May,  and  thereby  devises  to  another  all  his  Plate,  ^^'^^  Slii  ** 
he  buys  more  Plate  the  lOth  Day  of  MaUy  and  dies  the  20th  A^^^iifa^da^* 
f  of  May,  the  Devisee  shall  have  all  his  Plate  which  he  had  at  Diversity  there 
Time  of  his  Death,  for  the  Largeness  of  the  Words  declares  {Je Thln**'o^f '' 
Intent  to  be  that  diey  shall  be  taken  beneficially  for  the  De-  Spedn  (Sin  ttie 
e.     So  here  the  Devise  of  all  his  Lands  and  Tenements  im-  Case  here  pnt) 
s  a  large  and  benevolent  Intent  towards  the  Devisee,  and  there-  ^^  <*evised,  and* 
as  well  the  Id  Acres  as  the  10  Acree-  shall  pass-  to  ibe  Devisee,  ticular  Thing  (as 

L  he  said  many  other  Things  to  enforce  thia  Point.  hi»  white  Horse, 

or  gold  Cnp)  are 
Bcd.    Per  Ld,  C.  FhurA,  with  which  agrees  W*entw.  Off.  of  Exee.  f5«   Treat,  of  Wills,  f 8;  Site 
olph.  Orph.  Leg.  S72y  S73«  S74.  419.  GeweTs  hurt.  146.  nach  good  Matter  hereopoa. 
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Se^ttrmfor  the         But  Loveless  and  all  the  Justices  argued  to  the  contrary.    '  For 
I^inUff.  ide  making  of  a  Testament  consists  of  three  Parts,  as  do  all  other 

2.         ^         '  human  Acts  which  are  done  with  Discretion,  %nz.  Inceptioiiy  Pra- 
>3  Co.  31.  Ik        gression,  and  Consummation.     <  Inception  is  the  Writing  of  die 

Testament,  and  this  is  the  6rst  Part ;  Progression  is  the  Publica- 
tion of  it,  in  Nvbich  it  commences,  and  this  is  the  second  Part; 
the  Death  of  the  Testator  is  the  Consummation  of  the  Will,  and 
this  is  the  third  Part,  which  being  done,  the  Act  has  its  Peffec- 
tion.  But  there  is  one  same  ^Fhing  annexed  to  each  of  these  PaiH, 
and  that  is,  the  Intent  of  the  Party,  for  every  one  ^ho  does  aaj 
Act  with  Discretion,  has  an  Intent  in  tlic  Inception  of  it;  for  do 
Man  begins  a  Thing  but  to  some  End  or  Purpose.  And  io  tlit 
Progression  and  Consummation  of  it  tlie  same  Intent  also  subsist!^ 
so  that  one  same  Intent  runs  through  all  the  Parts,  and  contioott 
in  the  doing  of  them.  Then  when  Giles  Brett  wrote  his  Will, ad 
thereby  gave  all  his  Lands  and  Tenements,  and  at  that  Tune  he  iad 
no  more  than  10  Acres,  what  was  his  Intent  therein  i  CertaioljFBO 
other  but  that  the  Devisee  should  have  those  10  Acres,  andwliCB 
he  afterwards  purchased  12  Acres  more,  it  could  not  poffiUjbe 
his  Intent  that  those  should  pass,  for  there  is  nothing  in  the  W3 
that  intimates  such  Intent,  and  it  is  to  be  presumed  that  the  Tet" 
tator  apprehended  he  would  die  at  the  Time  when  the  Wfll  wu 
written  and  published.  So  that  be  could  not  have  any  Intoit  la 
give  that  which  he  had  not,  nor  was  there  any  Presnmpdoo  tint 
>  Straate,  t6.  ^®  would  afterwards  have  them.  And  therefore  in  the  ^  Co»> 
Nelt.  Lex.  Tcs-  mencement  of  the  Will  there  does  not  appear  to  be  any  Kind  of 
^*>B*^^-  Intent  that  the  13  Acres  should  pass,  and  ^hen  he  published  tbt 

which  was  Written  as  bis  Will,  and  that  too  before  the  Pnrdbaie  sf 
the  12  Acres,  this  Publication  carries  with  it  the  same  latoit 
which  the  Testator  had  in  the  Commencement  of  the  Win,  and 
therefore  it  is  as  void  of  any  Intention  to  pass  the  12  Acres  as  ik 
Commencement  was,  and  when  he  died,  whereby  the  Will  becaae 
consummate,  that  Consummation  was  agreeable  and  consonant  to 
the  first  Intent.  For  if  the  Commencement  of  the  Will  should 
have  one  Intent,  and  the  Consummation  of  it  another,  then  wooid 
it  be  consummate  in  that  which  was  never  intended  at  the  Bcjia- 
ning,  which  is  incoherent  and  incongruous  in  itself,  and  byoo 
Means  agreeable  with  Acts  of  Discretion,  and  therefore  it  shall 
not  be  so  taken  here.  For  which  Reason  the  Intent  of  the  Tes- 
tator, which  subsisted  in  the  making  of  the  Will,  and  in  the  Pub- 
lication of  it,  and  in  its  Consummation,  excludes  the  Device 
from  having  the  12  Acres.  And  Loveless  said  that  ^es/amea/iiiiifi^ 
testaiio  mentis^  and  of  those  two  Words  it  is  compounded,  but 
here  there  does  not  appear  any  Evidence  of  his  Mind  (which  ii  ao 
other  than  his  Intent)  that  the  12  Acres  should  pass.  And  to  profe 
iStrangr,  S6.  that  the  *  Commencement  is  to  be  regarded  in  Wills,  he  pi^  this 
k  Salk.  23b.  Case,  viz.  '^  if  a  Feme-covert  makes  her  Will,,  and  diereby  giv0 

11  Mod.  123.  Laud  deviseable  b>  the  Common  Law,  and  publishes  her  WiU,  sod 
f4(K  £44^747.^  '  afterwards  her  Husband  dies,  and  after  that  she  dies,  the  Devise 
Fitsgib.  t40.         shall  be  void,  because  tlie  Consummation  is  founded  upon  tbefint 

fiwinb.ea.  Treat. 

mf  Wills,  15.  Law  of  TesUmeats,  &c.  31.  Oodolpli.  Orpb.  Leg.  29.  $  1.  315.  393. 1 9.  1  Fiacft9. 
S  Finch  u.  Wing.  Max.  reg.  28.  pi.  16.  Gilb.  Law  or  D^vUcs,  11«  124«  ti6.  t  Bac.  Abr.4^ 
i  £4].  Abr.  172.  pi.  J.  Via.  Abr.  tit.  Uevise,  G.  pi.  5. 

Ptfts, 
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J^artSy  viz.  the  making  and  publishing,  which  ate  void,  and  yet  at 
the  Time  of  her  Death  she  was  discovert,  but  the  *  Death  cannot       [  ^344] 
give  EiTect  to  the  Will,,  unless  the  Commencement  be  good.     '^  So  ^  i  Sid.  I6t, 
IS  it  of  an  Infant  who  makes  a  WiU  and  publishes  it,  and  dies  at  ^*^*  ^^  J^ 
full  Age,  it  is  of  no  Effect,  cAusa  qua  supra.     Wherefore  the  tMip' Holt,  S4a! 
Commencement  and  Intent  is  to  be  respected  in  all  Acts.     ^  And^  ^49. 747.  Fitc- 
he  said,  if  a  Man  be  disseized   of  two  Acres  in  Dtf/e,  and  the  8**J*  J*^  ^ 
Disseizee  releases  to  the  Disseizor  his  Right  in  all  the  Lands  in  i^g.  fo.  S.  &  i. 
Dakf  and  delivers  the  Release  as  an  Escrow  to  be  delivered  over  57.  §  5. 393^  lOw 
to  the  Disseizor  as  his  Deed  the  last  Day  of  May,  and  before  the  Tl^l'  i^PWhi. 
last  Day  of  May  the  Disseizor  disseizes  him  ot  another  Acre  in  ^  p^g^'i,  ^^^ 
Dak,  and  afterwards  the  Deed  is  delivered  to  the  Disseizor  the  OiH>.  Law  of 
last  Day  of  May,  the  RiglU  of  the  third  Acre  shall  not  pass,  be-  Pg^J^'^bJ^^i*^ 
cause  it  was  not  the  Intent  of  the  Disseizee^  who  made  tl>e  Re-  ^  Eq/Abr.  ire* 
lease,  that  the  Right  thereof  should  pass,  and  yet  the  Delivery  of  pi.  4.  Vin.  Abr. 
the  Release  to  the  Disseizor  was  the  Consumnuition  and  chief  *'^  Enfaot,  0. 
Part  of  the  Act.     But  the  first  Delivery  was  one  Part  of  the  Act,  f^  p|n<j|  9. 
and  that  was  void  of  any  Intent  to  make  the  Right  of  the  third  s  Finch  te. 
Acre  to  pass,  and  the  Consummation  of  it  is  also  void  of  such  Oweii|69» 
Intent.    So^  he  said^  if  one  has  a  Reversion  in  Fee  of  two  Acres 
iHrbich  J.  S.  holds  for  Life,  and  he  grants  to  another  the  Reversioa 
of  all  die  Lands  which  J.  S.  holds  for  Life,  and  afterwards  the 
Orantor  purchases  the  Reversion  of  another  Acre  which  J.  S, 
holds  for  Life,  and  after  that  J.  $.  attorns  to  the  Grantee  for  att 
the  three  Acres,  the  third  Acre  shall  not  pass,  for  in  the  Grant  of 
the  Reversion  of  all  the  Lands,  ^c.  he  intended  no  more  than  the 
two  Acres,  and  although  the  Grant  did  not  take  Effect  until  At- 
tornment was  had,  at  which  Time  it  first  took  Effect,  yet  this  At- 
torament  shall  not  make  more  to  pass  than  was  contained  in  the  Iiv- 
tent  of  the  first  Grant.  '  So  here  by  the  Devise  of  all  his  Lands  the 
Devisor  intended  no  more  than  those  which  he  had  at  the  Time  when 
the  Will  was  written  and  published.    *  But  if  after  the  Purchase  '  Cro.  E.  4ss» 
of  the  12  Acres  he  had  newly  published  the  Will,  there  perhaps  it  ^9^  1  Freem. 
would  have  been  otherwise,  for  by  the  new  Publication  it  shall  be  J^eBiTSSu  ^*^ 
taken  to  be  his  Intent  that  all  which  the  Words  contain  at  the  Time  Salk.  tsa*  Rep. . 
of  the  Publication  should  pass,  and  the  Words  contain  that  the  De-  f«>>p-  Holt,  S4S. 
▼isee  should  have  all  Aat  die  Devisor  then  had.    •  But,  he  said,  if  dJS.^Omi.^*' 
a  Man  devises  Land  in  certain,  as  the  Manor  of  Dale,  or  White*  Le^.  .W.  S  ^ 
Acrt^  and  has  nothing  in  it  at  the  Time  of  making  the  WiU,  and  ^^  ^^*^^** 
afterwards  he  purchases  it,  there  it  shall  pass  to  the  Devised ;  for  Law  c?i>evl^ 
it  shall  be  taken  that  it  was  his  Intent  to  purchase  it,  and  if  it  86,  a7,  aa.  Bat  * 
should  not  pass,  the  Will  would  be  void  to  all  Intents.     But  in  our  n(%t«^iiiicc  the 
Case  when  the  Devisor  had  10  Acres,  and  he  gave  all  his  Lands,  Xu  Remi^SE^ 
the  Words  (all  his  Lands)  are  satisfied  in  the  passing  of  the  10  tioo  mutt  be  in 
Acres,  and  so  they  shall  take  Effect,  and  as  to  the  other  12  Acres,  WrUiog,  9  Mod. 
there  are  no  Words  which  shew  his  Intent  to  extend  them,  as  there  f^^  S9  H.  6. 
are  when  the  Thing  is  particularly  named,  as  the  Manor  of  Dale,  is.  b.  8tatli.  V^ 

or  White- Acre  \  so  that  there  is  a  plain  Diversity  between  the  Cases,  vis^y  n-  Fits.i7« 

'  Bro.  15,.  In  fine. 

Swinb,  194,    Qodul|^h.  Orpb-  Leg«  307.  $  6.  Treat,  of  Wills,  98.   Oilb.  Law  of  DevSao^  86.-  Sei 

Contra  Bac  Max.reg.  14.  And  see  Bronker  v.  Coke,  Fitsg.  iSO.  Kep.  temp.  HolL  f4r.  S&f*  11  Mod. 

SS7,  I^H.    Oilb.  Law  of  Devises,  ISO,  where  this  Case  was  denied  to  be  Law  bf  UoU,  C  J. 

Rud  that  the  Book  of  99  H.  6.  here  oited,  does  not  warrant  this  Opinion,  to  which  Poiwl,  J. 

agreed.    And  th^  same  wad  said  by  TVevtri  C.  J.  in  the  Ca>e  of  Artkw  v.  Boel^iHUm,  11  Mod.  t^* 

Ottb.  Law  of  Devises,  155. 

And 
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And  the  Lord  Dyer  said^  that  by  the  Siatute  of  32  and  84  ff.  8^ 
it  is  intcuded  that  the  Devisor  8hould  be  Belied  of  the  Lands  demd 
at  the  Time  of  making  ihe  Will,  for  the  Words  are,  thattwy 
'NottftfieWord  Person  *  havings  or  that  after  the  Act  shall  have  ai^  Lands  or 
CliaYiQ|r\  5  Co.  Tenements  t  &c.  shail  have  full  and  free  Liberty  to  devUe  them  hg 
itnillte *t7.*^^'  *"  7es^amew^  &c.  wherefore  inasmuch  as  the  Devisor  had  notdK 
s  Bac  Abr.51.  1^  Acres 'at  the  Time  of  making  the  Will,  it  is  out  of  the  Wordi 
Iaw  of  T«tte.      of  the  Act.    And  he  and  all  the  other  Justices  were  of 

£S*Rto.^f«S.      *^^  *®  ^^  ^^^^^  should  not  pass* 

Holt,  t46.  e4&.  ^itcg.  2SS,  the  Opinion  of  HoU^  C.  J. 

f  Point.  As  to  the  second  Point,  Manvcood  said,  that  although  Hetn%  tk 

F^r^ihc  Defend.  Devisee,  died  in  the  Life  of  Ae  Devisor,  yet  (he  Devise  should  oo( 

Vlietlier  the  be  void,  but  should  vest  in  the  Heir  of  the  Devisee,  >Aho  wrtiiih 

Bdr  of  tbe  l>e*  eluded  in  tiie  Pevise ;  for  \^hen  the  Devise  was  to  Henry  and  Is 

^h^'luIid*A«  '^•s  "«'^*' "'  ^;*«  **^  W^"  ^f  *^  Devisor  that  the  Heir  shoiiU  bavek. 
deviled  to  one  But  perhaps  it  may  be  objected  that  it  was  his  Intent  that  the  Heir 
nnd  h\%  Heirs,  should  not  have  it  immediately,  but  mediately,  xit.  by  Descent;  Sii| 
d"is  h^STliifc  P^wibly  he  did  intend  that  the  Heir  should  have  it  mediately, new- 
•r  the  Devisor,  theless  his  Intent  was  that  he  should  have  it  some  Way  or  other,  aid 
Tk'egutvT.  See  the  if  he  cannot  have  it  immediately,  he  shall  not  hai^  it  at  all;  ad 
Ante  341^*111  the  ^^  ^^V  '^»  would  be  more  contrariant  to  the  Will  of  tbe  Devisor  tba 
Head  of  the  to  sny  that  he  should  have  it  immediately,  for  the  one  Way  b 
Case.  should  not  have  it  at  all,  and  the  other  Way  he  should  have  it,  bat 

c  Vin.  Ahr.  tit.  "^^  ^^  ^^^  ^^"^^  Form.  >  And  iu  Wills  tbe  Intent  or  Effect  is  mori 
Devise,  F. a.  pi.  s.  to  be  regarded  than  the  Form,  for  the  Effect  is,  that  the  Heir  shall 
A^d^"''R^*'  ^^^^  '^'  *^^  ^^^  Form  of  the  Limitation  is  that  he  shall  have  it  by 
tGlJ^^  *  ^'  Descent.  And  sooner  than  the  Form  and  Effect  shall  perish  to- 
gether, the  Effect  shall  take  place,  and  the  Form  shall  perish, 
^hich  is  more  agreeable  to  the  Will  of  the  Devisor,  and  to  somd 
^Dy.iif.  pl.JO.   Reason.     **  As  if  a  Man  devises  Lands  to -rf.  for  Life,  the  Re» 

«  BnULVrs!*  niai"cl*^»" »»}  T^jl  ^?  fi-  and  A,  dies  in  the  Life  of  the  Davisor,  B. 

Cro.  E.'4M.'  shall  take  it  in  Tail,  and  yet  tlie  Words  and  Intent  of  the  Devivor 

Cart.  4.  8  Mod.  tvas,  that  B.  should  not  take  the  Land  in  Possession  immediatdj, 

PerM^dS.'^'^^'  but  should  have  ihe  Remainder  in  Tail  tlierein,  aud  that  J.  sboiiU 

a  Vern.  46B.  have  the  Possession  :  But  inasmuch  as  by  the  Act  of  God  he  ciu- 

7fS.  1  Eq.  Abr.  not  take  it  in  that  Manner,  he  shall  take  it  as  he  may,  viz.  the  Pca» 

Abr.W'.%DMv'.  «^^«>^»  immediately  in  Tail,  so  that  the  Effect  shall   be  fulfilled, 

Abr.  538.  pi. «.  although  the  Form  is.  not.     i  So  if  one  devises  Land  to  tlie  Wife 

Vln.  Abr  tit.  of  J.  S.  J,  S,  dies,  she  takes  to  Husband  /.  D.  and  afterwanb 

S^.'xreat^f  ^'^^.  'devisor  dies,  she  shall  take  the  Land,  and  yet  she  is  not  the 

Will%i6.  65.  Wife  of  J.  S.  when  the  Devisor  dies,  nor  shall  slie  take  it  as  his 

Law  of  Testa-  Wife,  but  the  Intent  was  that  she  who  was  the  Wife  of  J.  S,  at  the 

Si!^3%!''^'  Time  of  making  the  Will  should  have  it;  so  that  the  Effect  shiU 

^Vin.  Abr.  tit.  be  pei  formed,  although  the  formal  Party  is  not  strictly  adhered 

BeviseT.  h.plt.  to.      ''And  if  a   Wan  devises  Land  to  Alexander  Nortel^  De« 

doffoS  ^^  Pfi^'(\  and  to  the  Chapter  there,  and  to   their  Successoif, 

1^1?.  46«.  a"d  Alexander  Norcel  dies,  and  a  new  Dean  is  made,  and  afle^ 

*Vin.  Abr.  tit.  wards   the  Devisor  dies,  tlie   Land  shall  vest   in  the  new  Deao 

e.^'priTut:  u'e-  ^^  Chapter,  and  yet  it  does  not  vest  according   to  the  Woidi, 

^ise,'w.c.  ijl.  4.  but  according  to  the  Intent :  For  the  chief  Intent  was  to  convcf 

Treat  of  Wills,  it  to  the  Dean  aud  Chapter,  aud  to  their  Succeasoia  for  ever, 

*^^'  sod 
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ftnd  the  single  l^erson  of  Alexander  Nowel  was  not  the  piincijiNd  ^ 

Cause,  though  perhaps  it  was  one  of  the  Causes.     So  here  the 

*  Effect  of  the  Gift  was,  that  the  luand  should  continue  in  the       [  *  345  ] 

Heirs  of  Henry  Brett  for  ever,  and  not  in  him  only,  for  he  could 

not  .have  the    Land  longer  than   for  his   life.     And   therefore 

although  he  is  one  of  the  Causes  of  the  Gift,  yet  the  Continuance 

of  the  Land  from  Heir  to  PIcir  for  ever  is  the  principal  Caus^ 

and  Intent  of  the  Devise.     'And  if  a  Man  makes  a  FeofTment  «H.  4H.7. 3.k 

upon  Condition  to  enfeoff  two  in  Fee  at  such  a  Time,  and  before  p^j^\J^^ 

the  Time  one  of  them  dies,  the  Feoffment  ought  to  be  made  to  ^^^*"*"**     ^^*^ 

the  Survivor  only,  and  to  his  Heirs,  because  of  the  Intent  which 

appears  in  the  Condition.     And  if  a  Man's  Intent  in  a  Condition 

fifaail  be  so  nuich  pursued  where  the  Words  cannot  be  performe^j!^ 

a  fortiore  in  a  Will  the  Intent  shall  be  observed  where  the  Words 

cannot.    ^Aod  in  21  12.  £.  Land  was  devised  to  one  for  Life,  ^V.ttlR.f.  Fitc 

the  Remainder  for  Life,  the  Remainder  to  the  Church  of  St.  Atk-  l>evi8e  ^.  Br» 

drew  in  Holborn,  and,  after  the  Deaths  of  the  Tenants  for  Life,  bciKw*^1  a"i2l 

the  Parson  of  the  Church  sued  an  ex  gravi  querela,  and  it  ^as  Perk.  §  5p9. 

pleaded  in  Judgment  that  the  Remainder  did  not  take  Effect,  be-  ^-  Bendt.  179. 

cause  the  Church  was  not  persona  capax,  and  upon  this  it  was  jj    f  ^"il.  J? 

demurred,  and  adjudged  that  the  Devise  was  good,  and  that  the  Brtdg^nu  tOB, ' 

Parson  should  have  Execution,  and  yet  the  Jf^arson  was  not  named  ^  Leon.  7$.  Fcr- 

in  the  Devise,  but  he  was  comprehended  in  it.     So  is  the  Heir  Solpli  SrJ^'^t 

here,  for  which  Causes  it  seemed  to  him  that  the  Land  should  $9s*  is.  Mekk 

vest  in  the  Heir.    And  of  this  Opinion  also  was  Walsh,  Justice,  JieK-T«ttni.$aBi. 

^  to  ti.1.  Point.  srsiiS^Tiit 

LaWofTetUH 

ments,  ^t.  503.     Heme's  Char.  Uses  231.     Vio.  Abr.  tit.  Charitable  Utet^  B.  |^.  t* 
Post  523. 


But  LovelesSy  Serjeant,   and  all  the  other  Justices,  argued  to  E  CMra 
the  contrary.     ^  For  it  is  a  Principle  in  the  Law  that  in  adl  Gifts,  J*}****^**. 
.ivhether  they  be  by  Devises  or  otherwise,  there  ought  to  be,  a  sSmitc^I.^^ 
Donee  in  esse,  who  has  Power  and  Capacity  to  take  the  Thing  P«riko>,  C.V. 
given  at  the  Time  when  it  ought  to  vest.     For  if  there  be  none  '^'••J:  ofWlH^ 
>«udi  in  rerum  naturd  when  the  Thing  ought  to  vest,  the  Gift  shail  i)!^be"*j.  aljpLj^ 
be  void.     And  here  the  Thing  ought  not  to  vest  in  the  Devisee 
until  the  Death  of  the  Devisor,  at  which  Time  the  Devisee  was 
4lead,  and  so  not  in  rerum  naturd.    And  as  to   the  Heirs  being 
named  in  tlie  Gift,  viz.  to  Henry  Brett  and  to  his  Heirs,  for  which 
Reason  it  is  alledged  that  they  shall  be  contained  and  included  in 
the  Intent  of  the  Devisor,  they  said  *^  that  the  Heirs  are  not  named  «Scc  tlieBadki 
tliere  to  take  immediately,  but  only  to  express  the  Quantity  of  £s-  c>^<*  Ante  Stt. 
tate  which  Henri/  should  hftve.     For  the  Devisor  could  not  pr©-  J^^     ^^ 
perly  make  an  Estate  of  Fee-simple  in  the  Devisee  without  men- 
tioning his  Heirs.     So  that  Heirs  are  there  named  only  to  make  a 
Fee-simple  in  Henry,  and  in  none  other,  and  not  to  the  Intent  to 
make  any  other  than  Henry  take  an  Estate  by  tliem ;  and  they  are 
there  put  to  make  the  Devisee  able  as  well  to  aiieit  the  Land  to 
another,  as  to  suffer  it  to  descend  to  bis  Heir,  for  the  Descent 
to  the  Heir  is  but  a  Thing  subsequent  to  the  Estate  of  Fee-simple 
vested  first  in  Henryjirett  the  Devisee,  and  a  Thing  at  tlie  Plea- 
sure of  the  Devisee.     And  it  is  by  no  Means  a  just  Conclusion, 
that  because  the  Land  should  have  descended  to  the  Heir  of  Henry, 

if 
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if  it  had  first  vested  in  Henry ^  that  efg9  the  Heir  of  Hmiry  daB 
take  it  immediately,  inasmuch  as  his  Father  died  in  the  Lkk  of  dw 
Devisor ;  fpr  by  the  same  Way  of  reasoning  it  might  be  said,  dat 
if  Henry  had  died  without  Heir,  the  Lord  ahould  have  had  the 
Lahd  by  Escheat,  and  tliat  the  Wife  of  Henry  ahall  have  the  tbM 
Party  because  she  should  have  been  endowed  if  it  had  vested  k 
Henry:  And  every  other  Conclusion  might  be  made  a  Caase  to 
vest  the  Land  in  others,  as  well  as  the  Oescent  to  vest  the  ^^ 
•Via.Abr.  tit.  in  the  Heir.  *And  by  the  same  Reason  alao  it  might  be  said, 
Dcvise,ac«pl.i.  that  if  a  Man  devises  a  Lease  or  Goods  to  J.  S.  who  dies,  ad 

afterwards  the  Devisor  dies,  the  Executors  of  «7.  S.  shall  ha?e  dico, 

which  most  certainly  is  not  Law,  for  they  shall  not  have  then. 

So  that  these  1  hings  which  would  follow  by  Concluaion,  if  the 

Estate  had  first  vested,  are  not  good  Catises  to  make  11iii^  veit 

in  others  than  in  them  only  to  whom  they  are  limited.     For  wfakh 

Reason  all  the  Justices,  except  fVahh,  were  of  Opinion  that  die 

Land  should  not  vest  in  Thomai  Brett  the  Son. 

3PaiBt.  -And  as  to  the  third  Point,  all  the  Justices  unanimously  v^ 

Where  tlie  De*      and  agreed,  that  the  Devisor's  8a}ing  to  Thwnae  Breii  the  Sod, 

^irSL'tiireof  ^  ^^^^ '^^  should  be  his  Heir,  and  should  have  all  the  Lands  aiidTe- 

DcWior,  if  a  ver-  nements  which  the  said  Henry  should  have  had  by  hia  last  Will,  if 

bal  Dcclaratioo    he  had  survived  the  Devisor,  was  of  no  Effect  in  Law,  and  that 

BevUor^  tiie^  "*^  Regard  ought  to  be  given  to  it,  inasmuch  as  it  waa  not  wiittea 

Heir  of  tbe  De-    i"  his  last  Will.     For  the  said  Statutes  of  32  and  84  0. 8.  gife 

vueethatheihill  Liberty  and  Authority  to  every  one  to  devise  his  Lands  by  his 

ISSawt  tTriTe   ^^  ^*"  *"*  Testament  in  Writing.    In  which  Okse  aH  that  cai 

it  to  liim.  iVifo-    make  the  Devise  effectual  ought  to  be  in  Writing.     And  if  ik 

tw,  S.  P.  Go-       rest,  which  is  in  Writing,  is  not  sufficient  to  make  the  Land  pan 

»t!''Qi2^i^'  witliout  the  Words  spokan  to  Thomas  the  Son,   then  it  fbllovi 

Pevises88,89.      ih^l  the  substantial  Matter,  which  should  make  the  Land  pa«^  h 

not  written,  but  rests  in  Words  only,  and  is  not  within  Uie  StaMi 
for  no  Will  i^  withm  the  Statute  but  that  which  is  in  Writii^ 
which  is  as  much  as  to  say,  that  all  that  b  effectual  and  to  tbeFM** 
pose  must  be  in  Writing,  without  sedung  Aid  of  Words  notavh- 
ten.  And  herein  fill  the  Justices  agreed.  Wherefore  tnatmnd  a 
Thomas  Brett  the  Plaintiff,  has  sued  a  Replevin  of  his  Cbtdi 
taken,  and  the  Defendant  has  not  shewn  a  good  Right  or  Title  it 
himself  to  take  them,  because  he  has  not  shewn  a  good  Right  sr 
Title  in  Thomas  Brett  the  Son,  who  was  hta  Leaser,  and  who  ■ 
a  Stranger  to  Thomas  Brett,  the  Plaintiff,  (for  if  the  Title  of  hn 
Lessor  b  not  good,  the  Title  of  himself,  being  Leasee,  canaot  be 
good)  and  inasmuch  as  his  Title  is  bad  and  instnfficient  for  lb 
Reasons  above  diewn,  the  Justices  awarded,  the  aame  Trink 
'  Term  in  which  they  argued,  diat  the  Plaintiff  ahould  recover  ha 
Damages;  which  Judgment  was  as  follows. 

The  rest  of  the  At  which  Day  here  came  as  well  the  aforesaid  Thomm  BMf, 

Record.  by  his  Attorney  aforesaid,  as  the  aforesaid  JoAit  Rigden,  hj  b 

Attorney.  Whereupon  the  Premisses  being  seen,  and  by  the  J«- 
tices  here  fully  understood,  it  seeuM  to  die  same  Justicea  heit  t^ 
the  aforesaid  Avowry  of  the  aforesaid  John  Rudest  above  picded 
is  insufficient  in  Law  to  maintain  the  said  John  to  avow  the  takiif 
of  the  Cattle  aforesaid  in  die  aforesaid  Place  ia  whkl^  ^c.  jii^ 

er 
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or  to  preclude  the  said  Thomas  BrtU  from  having  his  Action  afore* 

said  a»aiiist  the  afort-said  Joh/ij  as  the  aforesaid  ihornas  abo\e  has 

alledged.     Therefore  it  is  considered  that  ihe  aforesaid  Thonias  Judgment, 

-jBre/^  recover  against  the  aforesaid  *JoA/i  Rigden  his  Damages  by      [  *d46  ] 

Occasion  of  the  laking  and  unjust  Detention  of  the  Cattle  afor^ 

said ;  but  because  it  is  not  known  what  Damages  the  same  Thomas 

has  sustained  by  Occasion  thereof,  the  Sheriff  is  commanded,  that, 

by  the  Oath  of  good  and  law  In  I  Men  of  the  County  aforesaid,  he 

diligently  enquire  what  Dams^es  the  ^ame  Thomas  hath  sustained, 

as  well  by  Occasion  of  the  taking  and  unjust  Detention  of  the 

Cattle  aforesaid,  as  for  his  Costs  and  Charges  by  him  about  his 

Suit  in  this  Behalf  expended;  and  the  Inquisition  which,  Sfc.  the 

Sheriff  make  appear  here  under  the  Seal,  ^e.  and  the  Seals,  Sfc. 


A  Report  of  a  Judgment  given  in  the  King's  Bench 
in  Michaelmas  Term,  in  which  ihe  tenth  Year  of 
the  Reign  of  Queen  Elizabeth  ended,  upon  a  spe-^ 
cial  Verdict  found  in  a  Bill  of  Trespass  exhibited 
by  Beatrice  Dalamere,  Plaintiff',  against  Thomas 
Sermon,  Thomas  Hyet,  WilHam  Pitt,  and  John 
Barnard,  Defendants.  And  the  Record  appears 
among  the  Records  of  Michaelmas  Term,  9  &  10 
Eliz.  Rot.  216.     And  was  as  follows. 

Ti£  it  remembered,  that  on  Thursday  next  after  die  Octave  of  Wmmi. 
^^  St.  Michatl  in  this  same  Term,  before  the  Lady  the  Queen  at  Dcckuratiaa. 
Westmifister,  came  Beatrice  Dalamere,  Widow,  by  Richard  Best, 
ber  Attomi^,  and  brought  here  into  the  Court  of  the  said  Lady 
ibm  Queen  then  there  her  certain  Bill  against  Thmnas  Sermon, 
Tkomas  Hyett  Wiltiam  Pitt,  and  John  Barmard,  in  the  Custody 
pf  the  Marshal,  t^c.  of  a  Plea  of  Trespass,  and  there  are  Pledges  of 
prosecuting,  via.  John  Doe  and  ^ckard  Roe.    Which  said  BUI  fi^l- 
*  1>W8  in  these  Words,  viz.  Worcester,  via.  Beatrice Dalamere,  W^do.w, 
complaina  of  Thomas  Sermon,  Thomas  Hyet,  WiUiam  Pitt,  and 
John  Barnard,  in  the  Custody  of  the  Marshal  of  the  Marshalse^  of 
ihe  Lady  the  Queen,  before  the  Queen  herself^  for  this,  that  they 
die  id  Day  of  October,  in  the  8th  Year  of  the  Reign  of  the  Lady 
JUizabeth,  now  Queen  of  Bnglofkd,  with  For^  and  Arps,  Sfc.  the 
Uouaes  and  Closes  of  the  said  Beatrice,  AiElfield,  otherwise  Eld^ 
field,  in  the  County  aforesaid,  broke  and  entered,  and  ^r  Gr^ss 
to  the  Value  of  100  Marl^  theie  lately  growing  with  certain  Q|t* 
tie,  viz.  Horses,  Oxen,  Cows,  Hogs,  and  Sheep,  eat  up,  trod 
down,  and  destroyed,  the  Trespass  aforesaid  as  to  the  eating  up, 
treading  down,   and  destroying  ithe  Qiass  gforesaid^  fron^  the 
aforesaid  8d  Day  of  October,  in  the  8th  Year  abovesaid,  until  the 
J>ay  of  obtaining  this  Bill,  viz.  ihe  i2th  Day  of  Hovernber,  in  the 
Oih  Year  of  the  Beign  of-  the  said  Lady  the  Queen  that  now  is, 
at  divers  JDays  and'Hrnes  continuing  ^  and  othar  Wrongs  to  her 

XX  did. 
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did,  against  the  Peace  of  the  said  Lady  die  Qaeen^  and  to  the 
Damage  of  the  said  Beatrice  «£iOO,  and  therefore  she  produces 
the  Suit,  8^c, 

And   the  aforesaid  Thomas,  Thomas,  William,  and  John,  hj 

Thomas  Stransham^  their  Attorney,  come  and  defend  the  Force  aad 

Not  guilty.  Injury  when,  6;c.  and  say  that  they  are  not  guilty  thereof,  and  of 

this  they  put  themselves  upon  the  Country,  and  the  aforesaid  Bt- 
Vimrtfmoi.         atrice  likewise,  ^c.     ^Fherefore  let  a  Jury  thereon  come  before  the 

l>ady  the  Queen  at  Westminster,  on  Friday  next  after  the  Octave  of 

St,  Hillary,  by  whom,  ^c.  and  who  neither,  8^c.  to  recognize,  ir. 

because  as  well,  ^c.     The  same  Day  is  given  to  the  Parties  afore- 

ThePoftou  said  there,  ^c.     Afterwards  at  the  Day  and  Place  within  contained, 

before  Edward  Saunders,  Knight,  Chief  Baron  of  the  Exchequer 
of  the  Lady  the  Queen,  and  Thomas  Cams,  one  of  tlie  Justices 
of  the  said  Lady  the  Queen,  assigned  to  hold  Pleas  before  dbe 
Queen  herself.  Justices  of  the  same  Lady  the  Queen,  assigned  to 
take  Assizes  in  the  County  of  Worcester,  by  the  Form  of  the  Sta- 
tute, Sfc.  comes  as  well  the  within  named  Beatrice  Dalamere^ 
Widow,  as  the  within  written  Thomas  Sermon,  Thomas  Hyet,  Wil- 
liam Pitt,  and  John  Barnard,  in  their  own  proper  Persons.  Aod 
the  Jurors  of  the  Jury  within  specified  being  called  likewise  come. 
E?idence  for  the  Whereupon  the  aforesaid  Beatrice  says,  and  in  Evidence  to  the 
jfiainuo.  Jurors  aforesaid  shews,  that  the  Trespass  within  8peci6ed,  whereof 

she  now  within  complains,  was  done  in  one  Messuage  and  50 
[  *347  ]       *  Acres  of   Land,  Meadow,   and   Pasture,    in    Hlfield,    within 

specified,  now  in  the  Occupation  of  the  aforesaid  Thomas  Ser- 
mon ;   and  in  one  Messuage  and  14  Acres  of  Liand,  Meadow, 
and   Pasture,  in  El  field   aforesaid,   now    in    the  Occapatioo  of 
the    aforesaid    William    Pitt;    and    in    one    Messuage    and  48 
Acres    of    Land,  Meadow,    and    Pasture,  in    Elfield  aforesaid, 
now  in  the  Occupation  of  the  aforesaid  John  Barnard.     Aod 
As  to  Part  of  the  the   aforesaid  Jurors  of  the  Jury  aforesaid,  to  say  the  Troth  cf 
tb7jun?find^c   ^^^  within  contained  being  chosen,  tried,  and  sworn,  say  upon  their 
Bffendaots  Oath,  as  to  the  Trespass  aforesaid  in  the  aforesaid  Messuage  tod 

fnilty.  50  Acres  of  Land,  Meadow,  and  Pasture,  in  the  Occupation  of  the 

aforesaid  Thomas  Sermon,  and  in  the  aforesaid  Messuage  and  U 
Acres  of  Land,  Meadow,  and  Pasture,  in  the  Occupation  of  the 
aforesaid  IVilliam  Pitt,  that  the  aforesaid  Thomas  Sermon,  Thomet 
Hyet,  William  Pitt,  and  John  Barnard,  are  guilty  of  the  said 
Trespass  in  Manner  and  Form  as  the  aforesaid  Beatrice  widua 
complains  against  them.  And  they  assess  the  I>amage8  of  the 
said  Beatrice  by  Occasion  of  the  said  Trespass  (besides  her  Costs 
and  Charges,  by  her  about  her  Suit  in  this  Behalf  expended) at 
Special  Verdict  205.  and  for  those  Costs  and  Charges  at  1 3*.  4rf.  And  the  afore 
p  *^^*  ®^***'      said  Jurors,  as  to  the  Trespass  aforesaid  in  the  aforesaid  Messoafe 

and  48  Acres  of  Land,  Meadow,  and  Pasture,  in  the  Occupatiofi 
of  the  aforesaid  John  Barnard,  witHin  supposed  to  be  done,  saf 
upon  their  Oath,  that  long  before  the  said  Trespass  supposed  to  be 
done,  one  Robert  Dalamere  was  of  the  same  Messuage  and  4S 
Acres  of  Land,  Meadow,  and  Pasture,  now  in  the  Occapatioo  of 
the  aforesaid  John  Barnard,  among  other  Things,  seized  in  b 
Demesne  as  of  Fee,  and  being  so  thereof  seized,  the  same  Robert 
'  Dalamere,  the  25th  Day  of  August,  in  the  ISth  Year  of  the  BeigB 
'  of 
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of  Lord  Henri/  the  eighthy  late  King  of  England^  of  the  same  Mes- 
suage and  48  Acres  oi'  Laud,  Meadow,  and  i^asture,  witli  the  Ap« 
purtenances,  enfeoffed  one  Thomas  JenuimSj  Thomas  Lee,  John 
Samlfordy  Gentlemen,  William  Hill  and  Thomas  Harper,  Chap-  ' 
plains :  To  have  and  to  hold  to  the  same  Thomas  Jennings,  TJiO" 
mas  Lee,  John  Sandford,  William  Hill,  and  Thomas  Harper,  and 
to  their  Heirs  for  ever,  to  the  Use  of  the  aforesaid  Robert  Dala^ 
mere,  and  of  the  aforesaid  Beatrice  Dalamere,  then  his  Wife,  and 
of  the  Heirs  of  the  Bodies  of  the  same  Robert  Dalamere  and 
JBeatrice,  Between  them  lawfully  begotten ;  and  for  Default  of 
such  [ssue  between  them  lawfully  begotten,  to  the  Use  of  the 
aforesaid  Robert  Dalamere,  and  of  tlie  Heirs  of  his  Body  lawfully 
begotten  ;  and  for  Default  of  such  Issue  of  the  Body  of  the  said 
Hubert  lawfully  begotten,  then  to  the  Use  of  Simon  Dalamere^ 
Srother  of  tlie  aforesaid  Robert  Dalamere,  and  of  his  Heirs  for 
ever.  By  vu'tue  of  which  said  FeofTuient  the  aforesaid  Thomas 
Jennings,  Thomas  ^Lee,  John  Sandford,  William  Hill,  and  TAo- 
mas  Harper,  were  of  the  same  Messuage  and  48  Acres  of  Land,  ^ 

JVIeadow,  and  Pasture,  now  in  the  Occupation  of  the  aforesaid 
John  Barnardf  seized  in  their  Demesne  as  of  Fee,  to  the  Use  o£ 
the  aforesaid  Robert  Dalamere,  and  of  the  aforesaid  Beatrice,  and 
of  the  Heirs  of  the  Bodies  of  the  same  Robert  and  Beatrice,  be- 
tween them  lawfully  begotten  ;  and  for  Default  of  such  Issue,  to 
the  Use  of  the  aforesaid  Robert  Dalamere,  and  of  the  Heirs  of  his 
Cody  lawfully  begotten  ;  and  for  Default  of  such  Issue,  to  the  Use 
of  the  aforesaid  Simon  Dalamere,  and  of  his  Heirs  for  ever,  ac- 
cording to  the  Form  of  tlie  Feoffment  aforesaid.  And  the  said 
Thomas  Jennings,  Thomas  Lee,  John  Sandford,  William  Hill, 
and  Thomas  Harper,  being  seized  of  the  afore:>aid  Messuage  and 
48  Acres  of  Land,  Meadow,  and  Pa^jture,  with  the  Appurtenances, 
now  in  the  Occupation  of  the  aforesaid  Jnhn  Barnard,  to  the- 
Uses  above  mentioned,  the  aforesaid  Robert  Dalamere,  the  20th 
Day  o(  August,  in  the  26th  Year  of  the  Reign  of  Lord  Henry  the 
eighth,  late  Khig  of  England,  of  the  same  Messuage  and  48  A ^  res 
OI  Land,  Meadow,  and  Pasture,  with  the  Appurtenances,  enfeoiTed 
one  William  Dyal,  to  have  to  him  and  to  his  Heirs  for  ever.  By 
yirtue  of  which  Feoffment  the  same  IVilliam  Dyal  was  of  the  sume 
Mesauage  and  48  Acres  of  Land,  Meadow,  and  Pasture,  with  the 
ilppurtenances,  seized  in  his  Demesne  as  of  Fee.  And  being  so 
thereof  seizeii^  the  same  William  Dyal  afterwards,  r/z.  the  11th 
Day  of  September,  in  the  27th  Year  of  the  Reign  of  the  said  late 
King  Henry  tiie  eighth,  of  the  same  Messuage  and  48  Acres  of 
Land,  Meadow,  and  Pasture,  with  the  Appurtenances,  enfeoffed 
Richard  Lyster,  Knight,  to  have  to  him  and  to  his  Heirs  for  ever. 
By  virtue  of  which  said  Feoffment  the  same  Richard  Lyster  was  of 
the  aforesaid  Messuage  and  48  Acres  of  Land,  Meadow,  and  Pas* 
ture,  with  the  Appurtenances,  seized  in  his  Demesne  as  of  Fee. 
And  the  same  Richard  Lyster  being  so  thereof  seized,  he,  the  22d 
Day  of  April,  in  the  2d  Year  of  the  Reign  of  Lord  Edward  the 
sixth,  late  King  of  England,  of  the  aforesaid  Messuage  and  48 
Acres  of  Land,  Meacfew,  and  Pasture,  with  the  Appurtenances, 
enfeoffed  the  aforesaid  Simon  Dalamere  above  in  ilemainder  of 
the  Use  aforesaid  la«t  named^  to^ave  to  him  and  to  his  Heirs  for 

X  X  2  ever. 


S47a  .  The  Pleadings :  Dalamere  v.  Barnard,  &c. 

tver.  By  vinue  of  which  said  Feoffment  the  same  Simon  Ikbh 
iktre  was  of  the  same  Messuage  and  48  Acres  of  Land,  Meadow, 
and  Pasture,  witlt  the  Appurtenances,  seized  in  his  Demesne  as  of 
Fee.  And  being  so  thereof  seized,  the  same  Simon  Dalamm 
afterwards,  r«.  the  «8th  Day  of  October^  in  the  8d  Year  of  the 
Reign  of  the  said  late  King  Edward  the  sixths  of  the  aforestid 
Messuage  and  48  Acres  of  Land,  Meadow,  and  Pasture,  with  the 
Appurtenances,  enfeoffed  the  aforesaid  John  Barnard^  to  ba?e,  t9 
bim  and  to  his  Heirs  for  ever.  By  Force  whereof  the  same  Jofai 
Barnard  was  of  the  same  Messuage  and  48  Acres  of  Land,  Mea- 
dow, and  Pasture,  with  the  Appurtenances,  seized  in  his  Demesoe 
as  of  Fee.  And  the  said  John  Barnard  being  so  thereof  seized, 
as  well  the  aforesaid  Robert  Dalamere  as  the  aforesaid  I'komei 
Lee,  John  Sandfordy  William  Hill,  and  Thomas  Harper  (in  the 
aforesaid  Feoffment  to  the  several  Uses  aforesaid,  together  with  the 
aforesaid  Thomas  Jennings  uakned)  the  £Oth  Day  of  June,  in  the 
4th  Year  of  the  Keign  of  the  Loidy  Elizabeth^  now  Queen  of  £«$• 
hnd^  at  Effield  aforesaid,  died,  and  the  aforesaid  Thomas  Jenmnp 
survived  them,  and  the  same  Thomas  Jennings  afterwards,  and  be- 
fore the  aforesaid  Time  when,  i^c.  there  likewise  died ;  after  whose 
Death,  and  before  the  aforesaid  Time  when,  S^c.  viz.  tbe  dOth  Dty 
of  Aprils  in  the  8th  Year  of  the  Reign  of  the  said  Lady  the  Qseen 
now,  fVUliam  Jennings,  Son  and  Heir  of  the  aforesaid  Thoma 
Jennings,  for  the  Revival  of  the  Use  aforesaid  to  the  afofead 
Beatrice,  according  to  the  Form  of  the  aforesaid  first  Feoffment, 
[  *348  ]      intd  the  aforesaid  Messuage  and  48  Acres  of  Land,  *  Meadow,  aal 

Pasture,  with  tbe  Appurtenances,  upon  the  Possession  of  tbeafoie- 
said  John  Barnard  entered,  and  was  thereof  seized  in  his  Demtsm 
as  of  Fee*  By  reason  whereof,  and  by  Force  of  a  Statute  mak 
in  a  Parliament  of  Lord  Henry  the  eighth,  late  King  of  Engk^i, 
at  Westminster,  in  the  County  of  Middlesex,  the  4'Ui  Daj  of  A- 
hruary,  in  the  27th  Year  of  the  Reign  of  the  said  late  King  beUi 
concerning  the  transferring  of  Uses  into  Possession,  the  aforesiil 
Beatrice,  before  the  aforesaid  Time  when,  i^c.  was  seiaed  of  and  ia 
the  said  Messuage  and  48  Acres  of  Land,  Meadow,  and  Pastuie, 
in  her  Demesne  as  of  Fee- tail,  and  afterwards  entered  into  the 
aforesaid  Messuage  and  48  Acres  of  Land,  Meadow,  and  Pasture, 
MTtth  the  Appurtenances,  upon  the  Possession  of  which  said  Biv- 
trice  thereof  the  aforesaid  John'  Barnard  in  his  own  proper  Right, 
and  the  aforesaid  Thomas  Sermon,  Thomas  Hyet,  and  Wiltiem 
Pitt,  as  Servants  of  the  said  John  Barnard,  and  by  his  CommiiMl* 
afterwards,  viz,  the  aforesaid  Time  when,  S^c.  into  the  aforesaifi 
Messuage  and  48  Acres  of  Land,  Meadow,  and  Pasture,  with  the 
~  Appurtenances  re-entered,  and  the  Grass  there  growing,  with  lus 
Cattle  aforesaid  eat  up,  trod  down,  and  destroyed.  But  whethcf 
or  no  the  Entry  of  the  aforesaid  William  Jennings,  for  the  Re?i^ 
of  the  Use  aforesaid  to  the  aforesaid  Beatrice,  according  to  the 
Form  of  tbe  aforesaid  first  Feoffment,  into  the  aforesaid  Messuage 
and  48  Acres  of  Land,  Meadow,  and  Pasture,  with  the  Appuite* 
liances,  in  the  Occupation  of  the  aforesaid  John  Barnard,  upoo 
the  Possession  of  the  same  John  Barnard  thereof,  in  Manner  and 
Form  aforesaid  made,  be  or  in  Law  ought  to  be  adjudged  (upon 
the  whole  Matter  aforesaid)  a  good  and  lawful  Entr^  to  revive  tht 

Use 
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Use  aforesaid  to  the  aforesaid  Beatrice^  according  to  the  Form  of 
the  aforesaid  first  FeofTtuent,  the  same  Jurors  are  wholly  ignorant, 
and  thereof  they  pray  the  Advice  and  Discretion  of  the  Jtisticea 
aforesaid,  and  of  the  Court,  ^c.  And  if  ppon  the  whole  Matter 
aforesaid  in  Form  aforesaid  found  it  shall  seem  to  the  same  Justices 
that  the  aforesaid  Entry  of  the  aforesaid  William  Jennings  hito  th^ 
aforesaid  Messuage  and  48  Acres  of  Land,  Meadow,  and  Pasture, 
U'ith  the  Appurtenances,  in  Eljield  aforesaid,  in  the  OccopatioD  of 
tiie  aforesaid  John  Barnard ^  upon  the.  Possession  of  the  same 
John  thereof,  in  Form  aforesaid  made,  be  a  ^ood  and  lawful  En* 
try  in  Law,  then  the  same  Jurors  say  upon  their  Oath  that  the 
aforesaid  Thomas  Sermon,  Thomas  Hyet^  William  Pitt,  and 
John  Barnardy  are  guilty  of  the  Trespass  aforesaid  in  the  afore- 
said  Messuage  and  48  Acres  of  Land,  Meadow,  and  Pasture,  with 
the  Appurtenances,  as  the  same  Beatrice  within  complains  against 
them,  and  then  they  assess  the  Damages  of  the  said  Beatrice,  by 
Occasion  of  the  1  respass  aforesaid,  in  the  aforesaid  Messuage  and 
48  Acres  of  Land,  Meadow,  and  Pasture  (besides  the  Damages, 
Costs,  and  Expences  aforesaid  above  by  tliem  before  assessed)  at 
£^.  And  if  upon  the  whole  Matter  aforesaid  it  shall  seem  to  the 
Justices  aforesaid  that  the  same  Entry  of  the  aforesaid  William 
Jennings,  for  the  Revival  of  the  Use  aforesaid  to  the  aforesaid 
Beatrice,  according  to  the  Form  of  the  aforesaid  first  Feoffment^ 
into  the  aforesaid  Messuage  and  48  Acres  of  Land,  Meadow,  and 
Pasture,  with  the  AppurtenaiKcs,  in  the  Occupation  of  the  afore* 
said  John  Barnard,  upon  the  Possession  of  the  same  John  Bar^ 
fiard  tliereof,  in  Form  aforesaid  made,  be  not  a  good  and  lawful 
Kntry  in  Law,  then  the  same  Jurors  say  upon  their  Oath,  that  the 
same  Thomas  Sermon,  Thomas  Hj/et,  William  Pitt,  and  John  | 
Barnard,  are  not  guilty  of  the  Trespass  aforesaid,  in  the  aforesaid 
Messuage  and  48  Acres  of  Land,  Meadow,  and  Pasture,  with  tlie 
Appurtenances,  in  Elfield  aforesaid,  as  they  have  witbiu  alledged, 
Sfc. 

IT  appears  by  the  Record,  that  the  Trespass  was  assigned  the  TbeCASE. 
2d  Day  of  October,  in  the  8th  Year  of  the  Reign  of  the  present  pia*SS^'w»^ 
Queen,  and  laid  to  be  done  in  breaking  and  entering  into  the  Wife  l>einir  r^ 
Houses  and  Closes  of  the  Plaintiff  at  Eljield,  in  the  County  of  t^  pit  Use  m 
Worcester,  and  the  Defendants  pleaded  not  guilty.     And  at  Nwi  ISSiJ?*!^**" 
prtus  the  PJamtitT  gave  m  Evidence  to  the  Jury  that  the  1  respass  setf'm  wM^tsA 
was  done  in  one  Messuage  and  50  Acres,  ^c.  in  tlie  Occupetioirtrf  Tail,  RnfMimMr 
the  said  Sermon  ;  and  in  another  MessAiage  and  14  Acrea^  4rc.  iiv  J^^^  |J  ^^»  ^ 
the  Occupation  of  the  said  Pitt ;  and  in  another  Messuageund  48  fon>  the  Statute 
Acres,  6ic.  in  the  Occupation^  of  the  said  Barnard,     And  as  to  the  trti.^.  enfeofh 
Alessuages  and  Lands  in  the  Occupations  of  the  said  Sermon  and  c!  the  RHMinder 
Pitt,  the  Jury  found  all  the  Defendants  guilty,  and  for  so  much  Mao»inPrrof 
they  assessed  Damages  at  20$.  and  for  Costs  at  13s.  4d.     And  as  tbeUiie,  wboen« 
to  the  Trespass  assigned  in  the  other  Messuage  and  Lands  in  the  inUn*  Frn 

whom,  after  the  Death  of  A.  the  first  FeoflTor,  and  of  the  Feoffees,  the  Heir  of  the  »iirvi%ina  Fe- 
offee enters  for  the  reviving  of  the  Use  to  the  Plain titt  the  Wife  of  A.  the  fir^t  Feoifor;  and  ad* 
ju(}sre<l  that  his  Entry  was  lawfal,  for  there  he  grained  his  am*i«;nt  Fee-simple,  for  the  Fcoffnent 
of  C.  the  Remainder  Man  in  Fee  of  the  U^e  wws  not  within  tho  Stitnte  of  i  R.  .S.  beeavie  httmd 
only  a  Use  in  Remainder,  and  that  Sutate  is  intended  of  C-ntuy  que  Urn  in  Posifiiioii,  S«  <X  flitcil 
1  Co.  lt^8.  a.  1  And.  S30.  Gilh.  Law  of  Uses  39.  Vide  Dy,  btt.  b. 

Occupation  .  , 
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Occupation  of  the  said  Barnard^  they  gave  a  special  Verdict,  rir. 
that  one  Robert  Dalamere  was  seized  thereof  in  Fee-simple,  and 
being  so  seized,  in  the  13th  Year  of  the  Reigu  of  King  rienry  8. 
he    tliereof  enfeoffed    Thomas   Jennings    and    divers    others  in 
Fee-simple,  to  the  Use  of  him  Uie  said  Robert  Dalamere,  and  of 
the  said  Plaintiff,  then  being  his  Wife,  and  of  the  Heirs  of  their 
Bodies  between  them  lawfully  begotten,  and  for  Default  of  such 
Issue,  to  the  Use  of  the  said  Robert  Dalamere,  and  of  his  Heirs  of 
'   bis  Body  lawfully  begotten,  and  for  Default  of  such  Issue,  to  tlie 
Use  of  Simon  Dalamere,  his  Brother,  and  of  his  Heirs  for.cwr. 
And  the  Feoffees  being  seized  to  these  Uses,  the  said  Robert  Dala- 
mere, the  20th  Day  of  August,  in  the  26th  Year  of  the  Reign  of 
the  said  King  Henry  8.  enfeoffed  William  Dyal  in  Fee  of  the 
same  Tenements,  which  Dyal,  in  September,  in  the  27th  Year  of 
the  same  King,  enfeoffed  Sir  Richard  Lyster,  Knight,  in  Fee-sim- 
ple of  the  same  Tenements,  who  made  a  Feoffinent  in  Fee  over  to 
the  said  Simon  Dalamere,  in  the  2d  Year  of  the  Reign  of  King 
Edward  6.  which  Simon,  in  the  5d  Year  of  the  Reign  of  the  said 
King  Edward  6.  enfeoffed  the  said  John  Barnard  in  Fee  of  the 
same  Tenements.      And  afterwards,  viz.  in  the  4th  Year  of  the 
Reign  of  the  present  Queen,  as  well  the  said  Robert  Dalamere  as 
all  the  Feoffees,  except  the  said  Thomas  Jennings,  died,  and  after 
Aat  the  said  Jennings  the  Survivor  died.     After   whose  Death, 
viz.  the  2Qth  Day  of  April,  in  the   8th  Year  of  the  Reign  of  the 
present  Queen,  William  Jennings,  Son  and  Heir  of  the  said  Th(h 
mas  Jennings  the  Survivor,  for  the  Revival  of  the  said  Use  to  the 
said  Beatrice,  the  Plaintiff,  entered  upon  the  said  John  Barnard, 
by  reason  whereof,  and  by  the  Statutes  of  27  if-  8.  of  Uses,  the  said 
Beatrice,  now  Plaintiff,  was  seized,  and  afterwards  she  entered,  upoa 
whose  Possession  the  said  John  Barnard,  in  his  own  Right,  and  ihc 
other  Defendants  as  his  Servants,  and  by  his  Command,  afterwards, 
[  *  349  1       *''^'  ^^  *  ^^^  ^**^  Time  when,  &fc.  into  the  said  Messuage  and  48  Acres 
re-entered,  and  did  the  Trespass,  i^c.     But  whether  the  Entry* of 
the  said  William  Jennings,  to  revive  the  said  Use,  upon  the  said 
Barnard  be  lawful  or  not,  they  did  not  know,  and   thereof  they 
rayed  the  Advice  and  Discretion  of  the  Justices.     And  if  it  shall 
e  adjudged  lawful,  then  they  said  that  the  Defendants  are  ^iitj 
of  the  Trespass  in  the  same  Messuage  and  48  Acres,  a^  the  Plain- 
tiff has  allcdged,  and  then  they  assessed  Damages  at  2s.  over  tod 
above  the  former  Damages.     And  if  his  Entry  shall  not  be  ad- 
judged lawful,  then  tliey  said  that  the  Defendants  are  not  guilty  of 
the  IVespass  in  the  said  Messuage  and  48  Acres. 

And  upon  this  Verdict  an  Apprentice  of  the  Middle  Temple, 
and  Thomas  Bromley,  Recorder  of  London,  who  were  of  Counsel 
with  the  Plaintiff,  prayed  Judgment  for  the  Plaintiff  for  the  Tres- 
pass in  the  said  Messuage  and  48  Acres.  And  Fettiplace,  who 
was  of  Counsel  with  the  Defendants,  prayed  that  they  by  Judg- 
ment miglit  be  discharged  from  the  same  Trespass ;  and  it  seeoml 
very  doubtful  what  Judgment  should  be  given  upon  the  Matter. 
And  it  was  i>ftentimes  debated  as  well  in  Trinity  Term  last  past, 
iJWck.  Term,  10      as  in  this  present  Michaelmas  Term,  which  concludes   the  ienlk 

Y'ear  of  the  Reign  of  the  present  Queen.     And  the  Doubt  arose 
upon  the  feoffment  of  Simon  Dalamere ;  for  it  was  agreed  on 
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:^  all  Sides,  that  the  Fee-simple  of  the  Land^  which  Robert  Dala^ 
fi  fmre  had  first  given  to  Di^al,  and  Dual  to  Lyster,  and  Ly$ier  to 
t  Simon,  was  defeasible  after  die  Deato  of  Robert  by  the  I^eoffees, 
who  might  enter  to  the  Use  of  the  Plaintiff^  and  those  Feoffmehts 
were  no  Obstacle  to  their  Entry.  But  when  Simon  made  a  Fe- 
offment, to  Barnard,  by  that  Feoffment  he  gave  quite  another 
Thiiig  from  what  he  had  before  received  by  the  Feoffment  made 
to  him,  that  is  to  say,  he  gave  thereby  his  Use  of  the  Fee-simple 
U'iiich  he  had  upon  a  good  and  indefeasible  Estate.  And  in  For  the  Defend* 
respect  thereof,  it  was  said  on  Behalf  of  the  Defendants,  that  he  "*^ 
had  given  to  Barnard  the  Fee-simple  of  the  Land  indefeasibly  by 
the  Statute  of  Rich.  3.  which  ordains,  that  every  Estate,  Feoffment, 
and  Giji  of  Lands  and  Tenemenes  to  be  made  by  Cestuy  que  Use 
shall  be  good  and  effectual  to  him  to  whom  they  are  made,  against 
the  Feoffor  and  his  Heirs,  and  against  all  others  having  or  claiming 
cniy  Title  or  Interest  in  the  same  only  to  the  Use  of  the  same  Fe^ 
ojfor  at  the  Time  of  the  Gift  made.  And  forasmuch  as  the  In- 
terest and  Title  of  the  Heir  of  the  Survivor  of  the  Feoffees  of  the 
L«and  was  to  the  Use  as  well  of  the  Fee-simple  which  Simon 
claimed  in  Remainder,  as  of  the  Tail  which  the  Wife  claimed  in 
Possession,  he  is  barred  from  claiming  the  Fee-simple,  because  it 
is  lawfully  given  to  Barnard,  and  if  the  Feoffees  enter,  they  must 
have  either  their  ancient  Fee-simple, ,  or  else  a  new  Fee-simple, 
and  their  ancient  Fee-simple  they  cannot  have,  because  it  is  law- 
fully conveyed  to  Barnard,  the  Feoffee,  in  which  Case  the  Law 
will  not  suffer  the  Heir  of  the  Survivor  of  the  Feoffees  by  his 
Dntry  to  take  it  from  him.  And  a  new  Fee-simple  he  cannot 
have,  for  he  has  no  Right  to  any  other  Fee-simple  but  to  flie 
ancient  one.  And  it  is  inconsistent  with  the  Law  for  him  to  have 
another  Fee-simple,  for  then  there  would  be  two  *  Fees-simple  of  *  See  Ante  f  48 
one  same  Land,  which  cannot  be.  And  he  cannot  have  any  other  (b).Mid  the  Book* 
Bstate  than  a  Fee- simple,  for  no  other  Estate  was  taken  from  the  ***  ^* 
Feoffees  by  the  Feoffment  of  Robert.  So  tliat  if  he  is  barred 
from  that,  he  is  barred  from  all  the  rest  of  the  Estate.  And 
hereupon  it  was  resembled  to  the  Case  in  Littleton,  ^  that  if  a  *>  Litt.  i  5f  l.  C«. 
Disseizor  makes  a  Lease  for  Life,  and  the  Disseizee  confirms  the  ^^^  ^^*  *• 
Estate  of  the  Disseizor,  he  shall  not  enter  upon  the  Tenant  for 
Life,  for  his  Right  was  to  the  whole  Estate  in  the  Land,  and  if 
he  is  barred  of  the  Fee-simple,  he  is  barred  of  the  Estate  for        ' .  * 

Life,  for  of  such  Estate  he  was  not  disseized,  nor  was  such  Estate 
taken  from  him ;  and  a  new  Fee-simple  he  shall  not  have,  for  he 
bad  no  Right  but  to  the  ancient  Fee-simple,  wherefore  inasmuch 
as  he  is  barred  of  the  Fee,  he  is  barred  of  the  whole.  So  here 
the  Heir  of  the  Survivor  cannot  take  away  the  Fee-simple  law- 
fully vested  in  Barnard,  the  Feoffee,  any  more  than  the  Disseizee 
can  in  the  other  Case.  And  he  cannot  have  a  new  Fee-simple, 
or  a  lesser  Estate  than  a  Fee-simple,  for  the  Feoffees  had  not  such 
before,  for  which  Reason  the  Entry  of  the  Heir  of  the  Survivor 
here  is  not  lawful,  but  is  a  Disseizin,  in  which  Case  it  does  not 
revive  the  Use  in  the  Feme  Plaintiff,  and  therefore  the  Defendants 
ought  to  be  acquitted  of  tlv  Trespass.  And  many  other  Things 
were  said  to  enforce  the  Reasou  aibresaid. 

But 
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C  cMifra  for  the         But  OD  the  other  Hand  it  was  5aid,  that  the  Case  here  idoes  aot 
^**i»^-  come  to  that  Poiui.    For  first  it  is  to  be  observed,  that  the  Fe- 

offees \%ere  seized  in  Fee  to  the  Use  of  Robert  and  hia  Wife  inspe* 
cial  'Vaily  and  atter^ards  to  the  Use  of  Robert  in  gencnl  Tsil,. 
and  after^iards  to  the  Use  of  Simou  in  Fee-simple,  in  which  Caie 
Simon f  neither  by  the  common  Law,  nor  by  the  Statute  of  Rkk^ 
'Oilb.  Law  of      ard  S.  had  any  rower  to  make  a  *  Feoffment  of  the  Land,  not 
y^»  jf6,  SS9.        to  alien  the  Fee-simple  of  the  Land,  nor  to  *  meddle  at  all  «itli 
^Frvwlek,  by     ^^  Possession  of  the  Land.    *  For  by  the  common  Law  Cestmf 
the  Course  of  the  que  L^e  cuiild  not  enter  upon  the  Land,  but  if  be  had  entered, 
^mmoD  Law  C€9-  the  Ftofiets  might  have  had  an  Action  of  Trespass  agaimt  bin, 
noiTtodowUh^'*"^  have  punished  him.     For  the  Land  as  fully  belonged  to  the 
the  Land  than  the  Feoffees  as  if  there  had  been  no  Use  of  it ;  so  that  if  the  Ftot 
S'th^WoiW  "^"^  '^^  ^^^  ousted  the  Cestvy  que  Use,  or  had  sued  him  for  taking  the 
8.  P.  PoitilfiiNx-  Profits,  he  should  not  have  had  any  Answer  or  Defence  at  ibe 
dtA  Case  3.  common  Law,  but  was  driven  to  seek  his  Remedy  in  a  Court  of 

Crompt.  J.  C.  60.  Conscience*  And  by  the  like  Reason  Ceviuu  que  U$e  could  not 
«  H.  15  H.  7.  s.  ni&ke  a  Feoffment  to  others,  but  for  Remedy  thereof  the  Statute  of 
pi.  4;  Bro.  Fe-  1  Rich.  3.  cap.  1,  m as  made,  m hich  enact^i,  thai  every  listate,  Feof' 
i^cJi'  140  Tp^  ^f"^'  ^i^'  Release,  Grant,  Lease,  andCoHifirmation  of  Lands  aid 
Andtrtont  C.  J.  Tenements  made,  or  afiertcards  to  be  made,  shall  be  good  and  fffet* 
1  And.  3S0.  Post  tual  to  him  to  whom  they  are  so  made,  hqd^  or  given,  and  to  t// 
^in^'br^  ^'  ^''^'*  '^  *'*  ^*^*  flgffiw*^  the  Seller,  Feoffor,  Grantor,  &c.  awi 
V§fA,  E.  b.  pi.  3.  ogf^inst  all  others  Itaving  or  claiming  any  Title  or  Interest  in  tU 

same  only  to  the  Use  of  the  same  Feoffor,  Donor,  or  his  Hein,  si 

the  Time  of  the  Bargain,  Gift,  or  Grant  made.     So  that  by  thit 

Act  all  I'Voffments  made  before  the  Act  or  since  the  Act  bv  C«f 

tuy  qne  Use  are  made  good  and  effictual.     But,  Sir,  by  what  Cth 

»Vin.  Abr.  tit.      tuy  que  Use  If    '  by  no  Ccstuy  que  Use  but  by  Qestuy  que  Ufe  in 

JJms  W.  •.  1)1. 1.  Possi  ssion,  for  Lest uy  que  Use  in  iCeversion  or  Keniaindei  boot 

Iaw  cf Umi  ^';i9.  ^^  *'^®  I.cller  and  Intent  also  of  the  Act,  for  no  Feofl'ments  are 

mode  good  against  the  tVoffees  of  the  Land,  except   they  claim 

[    350]        Tiile  *  or  Inleri>t  therein  only  to  ihe  Use  of  the  same  Feoffor  tt 

•S5  H.  8.    Bro.     the    J  mie  of  the  Feoffment  made.     *  In  %ihich  Cast. ,   if  there  is 

44"B"'N*c^tr'  ^^^^^H  9"^  ^'^  ^^*"'  ^*f®»  ^^^  I^emaindtT  in  Fee,  the  Fr offmrtit 
1  Co  87.  a.  Post  ^^  Cestuyqne  Use  in  Remainder  is  not  u»ade  good  against  the  Fe- 
J^latureri^  Vase  5.    offees,  for  they  do  not  claim  only  to  his  Lse  at  the  l^ime  of  tke 

SIm  i9*«39^S40  I^c^ff"*^"^  ^^^  ^^^y  ^a'*"  to  ^^c  ^^^  ^^  Cestuy  que  Use  for  Life, 
**  *  '  and  after  his  Decease  their  Claim  is  to  the  l)se  ot  him  in  IvC- 
niainder,  but  they  do  not  piesently  claim  only  to  the  Use  of  the 
►  M.  4H.  7. 18.  Feoffor,  which  h  h.rn  in  Remainder.  ^  i^ul  in  this  Case  if  Cesiuif 
menu  31.*^  Bro.  ?^^  ^^^  ^^^^  ^***^»  wl.i  re  the  Remainder  m  I  ee  is  over  to  anolber, 
FeoflTm.  al  Uses  makes  a  F(otii..ent,  this  is  a  good  Feoffment  during  his  Life,  for 
|<.  Glib.  Law  of  he  had  the  I  se  in  Fosi^ession,  and  during  his  Lite  the  Fet»ftees 
|Jic8 J8, 839, S40.  ^IjjJ^  ^^^jy  ^^  j^j^  j^j^^^    j^^  ^j^^  ^j^^l^  Estate   and   Possessiwi  of 

the  Fe(  ilees  is  to  tlie  Use  of  Cestuy  que  Use  for  Lii'e  duimg  liii 
Life ;  and  inasmuch  as  the  Confidence  of  the  \\  hole  Estate,  tbtt 
is  of  the  whole  Fee-simple,  \^as  put  in  Cestuy  que  Lie  for  lifc 
diui.  <;  his  Life,  for  this  Cause  he  may  gi\e  the  >^hole  EstaM 
dtir:!  •>  his  Life.  So  that  by  hisFeoffmtnl  more  pa5»ses  thao  for 
his  Life,  for  a  Fee-tail,  or  the  whole' lee- simple,  shall  pasi^  ac- 
cording to  the  Limitation  of  the  Words  of  Cestuy  que  Use  lor  life 
expressed  uppu  the  JUvery.  And  yet  in  this  Ca^e  if  one  UioaM 
•  •     •  .  hj 
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by  ill  tbe  Stress  upon  the  Word  (only),  a  Man  might  cavil  and 

savy  that  tbe  Feoii'ees  ckim    to  the  tJse  of  one  for  Life,  -"and 

afterwards  to  tbe  Use  of  another  in  Fee,  so  that  they  don't  claim 

ottly  to  the  Use  of  Cestuy  que  Use  for  Life,  ergo  his  Feoffment  is 

not  warranted  by  the  Statute,  but  the  tirst  Feoffees  may  oust  the 

second  Feoffte  presently  in  the  Life  of  Cestay  que  Use;  Sir,  by 

stich  Argument  all  particular  Cestuy  que  Uses,  as  Cestuy  que  Uses 

in  Tail,  for  Life,  or  for  Years,  would  be  totally  devested  of  any 

Interest  or  Concern  in  the  Land,  so  that  they  could  not  make 

Leases  or  Gifts.     But  for  Answer  thereto,  we  do  not  rely  only 

upon  the  Letter,  but  upon  tho  Intent  also.     'For  if  a  Feme-co-  «P. 6H. 7.S.pL 

vert  be  Cestuy  que  Use,  the  Husband  may  make  a  Feoffment,  and  5* 

{et  the  Claim  of  the  Feoffees  is  not  only  to  his  Use,  but  to  the 
Jse  of  him  and  his  Wife.     But  there  tbe  Intent  of  the  Statute 
warrants  his  Feoffment  during  the  Coverture,  because  the  Law 
gives  to  the  Husband  the  Direction  of  the  Things  of,  his  Wife* 
iViid  so  if  there  are  two  joint  Cestuy  que  Uses  in  Fee«  and  one  of 
them  makes  a  Feoffment  of  the  Moiety,  it  is  a  good  Feoffment, 
and  shall  bind  the  Feoffees,  although  ibey  were  not  seized  only  to 
the  Use  of  him,  but  to  the  Use  of  *him  and  his  Companion,  for  the 
Intent  was  that  he  who  had  the  Moiety  of  the  present  Use  might 
give  or  lease  the  Moiety  of  the  Land.     And  in  these  Cases,  at* 
though  the  Letter  does  not  warrant  the  Acts  of  the  Cestuy  que  Use, 
yet  they  are  warranted  by  the  Intent  of  the  Makers  of  Uie  Act. 
And  ulso  in  these  Cases  the  Use  was  present  and  in  Possession, 
and  therefore  it  is  reasonable  that  he  should  have  Authority  over 
the  i^ossession.     But  to  make  the  Cestuy  que  Use  in  Reversion  or 
Remainder  (who  has  nothing  to  do  with  the  Possession  or  Profits 
of  the  Land)  give  away  the  Possession  to  another,  is  cut  of  the 
Words  and  Intent  also.     And  from  thence  great  Confusion  would 
ensue,  ^  for  suppose  a  Feoffment  was  made  to  the  Use  of  A.  for  '  25  H.  a.  Bro«' 
Life,  and  afterwards  to  the  Use  of  B.  for  Life,  and  afterwards  to  Fcoto.alUMs 
the  Use  of  C.  in  Fee,  now  every  one  will  admit  that  B.  and  C. 
ihay  grant  their  Uses  to  whomsoever  they  please,  but  they  cannot 
meddle  with  the  Perception  of  the  Profits,  nor  with  the  Posses- 
sion, and  therefore  they  cannot  give  any  Possession  to  another. 
For  if  B.  might  enter  and  make  a  Feofiment,  or  a  i^ease  for  Life, 
thereby  he  w  ould  take  away  the  Pos*?ession  from  the  Feoffees,  and 
thereby  also  he  would  take  away  the  Use  of  A.  the  first  Cestuy  que 
Use^  for  after  that  A,  could  not  take  the  Profits  of  the  Land,'  not 
make  a  Lea.^^e  for  Life  or  Years,  for  the  Estate  which  B.  had  made 
would  not  be  to  the  Use  of  A.  but  to  such  Use  as  B.  pleased  to 
limit  and  appoint.     And  if  it  should  be  said  in  this  Case,  that  if 
B.  had  entered  upon  the  Feoffees,  and  had  made  a  Lease  for  his 
own  Life,  the  Feoffees  should  not  be  bound,  but  might  enter  and 
be  sfized  to  the  Use  of  ^.  for  life;  Sir,  what  Estate  should  the 
Feoftees  have  after  their  Regress  ?    for  before  they  should  have 
had  a  Fee- simple,  and  if  by  their  Entry  they  shall  recontinue  the 
Fee-simple  again,  then  the  Estate  which  B.  made  is  taken  away: 
And,  Sir,  if  a  Man  should  say,  that  after  their  Entry  they  shall 
leave  in  the  Lessee  of  J3.  the  Freehold  which  B.  gave  him,  then  of 
Kecessity  must,  they  have  but  a  particular  Estate,  viz.  for  the 
life  of  A.  vvho  is  liie  &[^  Cestuy  que  Use;  and  from  thence  it 

follows. 


44. 
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follows,  that  diey  shall  have  another  Estate  than  they  bad  before, 
and  a  particular  Estate  without  a  Lessor.     And  cfaeo  it  is  to  be 
asked,  whether  the  Estate  for  Life  which  B.   made  shall  be  i 
Remainder  or  a  Reversion  ?  and  if  he  shall  do  Fealty  ?  and  to 
^       whom?   and  in  what  Degree  the  Use  in  Remainder  in  Fee  is? 
and  out  of  what  Estate  the  Use  in  Fee  issues?  and  if  be  who  had 
the  Use  in  Remainder  in  Fee  may  enter  and  make  a  Feoffmeat  or 
"     Lease  as  well  as  the  first  Cestuy  que  Use  in  Rem^der  for  Life.^ 
and  many  other  perplexed  Questions  would  arise  if  the  Statute 
should  be  so  expounded  as  to  enable  him  in  Reversion  or  Re- 
mainder to  make  an  Estate  of  the  Land.     But  the  said  Apprea- 
•Gilb.  Law  of      tice  said,  *  that  if  a  Lease  for  Life  is  made  to  the  Use  of  jf.  and 
Uses  SO.  %40,        afterwards  the  Reversion  is  granted  to  another  for  Life  to  the  Use 

of  B.  and  Attornment  is  had,  and  afterwards  the  Reversioo  it 
granted  to  another  in  Fee  to  die  Use  of  C.  in  Fee,  and  Attornment 
is  had,  in  this  Case  A.  may  give  the  first  Estate  for  Life  to  whom* 
soever  he  pleases,  and  J3.  may  grant  the  Reversion  for  Life  to 
whomsoever  he  pleases,  and  C.  may  grant  the  Reversion  in  Fee 
to  whomsoever  he  pleases,  for  there  the  Estates  are  several,  sod 
the  Uses  go  out  of  several  Estates,  that  is  to  say,  every  Use  oat 
of  a  sole  and  several  Estate.  But  in  the  other  Case  all  the  sevenl 
Uses  issue  out  of  one  Estate,  viz.  out  of  the  Fee-simple,  which  ii 
one  same  Estate  without  Division,  and  the  several  Possessora  of 
the  several  Uses  cannot  sever  the  Estate  which  is  entire:  So  thit, 
'OiiK.  Law  of  he  gaid^  there  is  a  Diversity  between  the  Cases.  ^  But  he  said, 
Uses  30.  ii^^^  -f  ^  Feoffment  is  made  to  the  Use  of  one  for  Life,  and  af* 

terwards  to  the  Use  of  another  in  Fee,  there  he  who  has  the  Ufe 
in  Fee  in  Remainder  may  make  a  L^se  for  Years  to  coouneDce 
after  the  Death  of  the  Cestuy  que  Use  for  Life,  for  by  the  Lease 
for  Years  no  Possession  is  taken  from  the  Feoffees^  nor  is  any  Es- 
tate out  of  them,  for  a  Lease  for  Years  to  commence  at  a  Day  to 
come  is  but  a  Contract  executory,  and  stands  well  enough  with 
the  Estate,  inasmuch  as  it  does  not  commence  until  die  first 
[  551 J  #  Estate  is  determined,  when  the  Interest  of  the  Lessor  comes  into 
ij^*^^^*^  Possession.  *And  by  the  same  Reason  he  may  grant  a  Rent- 
charge  to  commence  when  his  Use  shall  be  executed.  But  an 
Estate  for  Life  in  the  Land,  or  a  greater  Estate,  be  in  the  Re- 
mainder cannot  make  without  dividing  the  Estate  of  the  Feoffees, 
or  taking  the  Freehold  from  them,  for  an  Estate  for  Life,  in  Tail, 
or  in  Fee,  shall  pass  presently,  and  shall  not  be  executory  as  a 
Lease  for  Years  is,  which  is  limited  to  commence  when  the  Lessor 
shall  have  an  Interest  in  thd  Possession.  So  that,  as  they  said^ 
the  Estate  which  the  Statute  makes  good  against  the  Feoffees 
ought  to  be  made  by  the  Cestuy  que  Use  in  Possession,  and  those 
Estates,  Releases,  or  Confirmations  which  he  makes  of  another's 
Land,  viz.  of  the  Land  of  the  Feoffees,  are  good,  and  such  Sense 
is  reasonable. 

And  if  the  Law  be  so  that  Cestuy  que  Use  in  Reversion  or  Re- 
mainder cannot  convey  to  another  any  Possession  from  the  Feof- 
fees, this  will  in  the  End  avoid  the  Objection  which  has  been 
made  in  our  Case  on  Behalf  of  the  Defendants,  which  Case  is 
now  to  be  considered:  And  iirst,  when  Robert  Dalamere  and  bis 

Wife, 
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Wife,  now  Plaintiff,  had  the  present  Use  in  special  Tail,  the  Re* 
mainder  to  Robert  in  general  Tail,  the  Remainder  to  Simon  in 
Fee,  and  Robert  made  a  Feoffment,  he  had  Power  to  do  it,  as 
is  aforesaid,  and  the  Feo-simple  of  the  Land  passed  fully  until 
Regress  made  by  the  Feoffees  after  his  Death,  and  after  his  Death 
they  might  enter  if  there  was  no  other  Obstacle  than  his  Feoff- 
ment, for  the  Feoffment  is  made  good  and  effectual  again;st  all  ^ 
having  or  claiming  any  Title  or  Interest  in  the  same  only  to  the 
Use  of  the  same  Feoffor  or  his  Heirs,  SjC.     And  when  the  Feoffor 
here  was  dead,  the  Feoffees  did  not  claim  to  the  Use  of  his  Heirs, 
but  to  tlie  Use  of  the  Wife  now  Plaintiff,  who  is  another  than  his 
Heirs,  in  uhich  Case  the  Feoffees  are  not  restrained  from  their' 
Huiry  by  the  Statute,  and  the  Common  Law  does  not  restrain 
them  at  all.     So  that  notwithstanding  the  Feoffuient  the  Feoffees 
might  enter  after  the  Death  of  the  Husband;  but  nevertheless  in 
tlie  mean  time  the  Fee-simple  was  taken  away  from  the  Feoffees 
by  the  F^eoffment,    and  passed  to  Dj/al  the  new  Feoffee,  from 
^vhence  it  follows  that  the  Use  in  Fee  was  taken  out  of  SimoHp 
and  discontinued  until  lawful  Regress  made  by  the  Feoffees.     F'or 
tliere  is  a  Diversity  when  the  Feoffees  to  Use  make  a  Feoffment 
over,  and  when  the  Cestui/  que  Use  makes  it,     ^For  when  the  F'e-  b  m.  i4H.  d.  9. a. 
offees  make  a  F'eoffment  over,  if  the  new  Feoffees  have  Notice  of  perPoUard.  py, 
the  first  Use,  (be  the  Feoffment  upon  Consideration  or  not)  ^  or  ^'^^^  6^*Bro**Fe- 
if  they  have  no  Notice,  and  the  Feoffment  is  without  Cousidera*  offments  al  Uses 
tion,  in  these  Cases  the  new  Feoffees  shall  be  seized  to  the  first  ^7.  Crompt.J.C« 
Uses,     So  that  if  die  Feoffees  here  had  made  the  Feoffment  to  f^*'^.  student. 
Difal^  and  he  had  had  Notice  of  the  first  Uses,  or  if  he  had  had  i  co!  122.  b. 
no  Notice,  and  the  Feoffment  had  been  without  Consideration,  G>*b.  Law  of 
l)j^al  had  been  seized  to  the  Use  of  Robert  and  Beatrice  in  special     ^^  ^^^*  • 
Tail,  and  afterwards  to  the  Use  of  Robert  in  general  Tail,  and 
afterwards  to  the  Use  of  Simon  in  Fee,  according  to  the  first  Uses, 
to  that  the  Use  of  Simon  had  not  been  discontiimed  by  such  Feoff- 
ment.    ^  But  when  the  Feoffment  is  made  by  the  Cestui/  que  Use  •!  s.  P.  1  Co.  ift. 
himself,  who  may  lawfully  make  it,  as  here  he  has  done  to  Dj/al,  b.    3  Leon.  i5B* 
^11  the  ancient  Uses  are  discontinued,  although  the  new  Feoffee  had  ulesE^'^/B' 
Notice  of  the  first  Uses,  or  although  the  Feoffment  be  made  with-  Gilb.  Law' of 
out  Consideration.     For  all  the  first  Estate,  out  of  which  all  the  U^ei  ISO, 
Uses  arise,  is  taken  from  the  Feoffees,  and  a  new  Estate  is  made 
by  the  Autliority  of  the  Statute,  which  new  Estate  shall   be  to  the 
Uses  newly  expressed  or  intended,  and  shall  never  be  to  the  first 
lUse,  but  Uiereby  all  the  ancient  Uses  are  discontinued.     Then  here 
by  the  Feoffment  made  by  Robert  io  D  if  al  tlie  Use  of  Simon  '•as 
discontinued,  so  that  he  could  not  alien  the  Use,  for  he  had  but 
a  Hight  of  Use  in  Remainder,  and  no  Use  in  Deed.     ITierefore 
in  respect  of  tiie  jLJse  which   is  discontinued  he  cannot  do  any 
l^hing  with  the  Land,  nor  shall  auy  lliing  be  executed  by  tlie 
Statute  of  27  //.  8.  cap.  10.     *  For  that  Statute  conveys  no  Pos-  c  j  co.  126.  a. 
3ession  to  a  Kight  of  Use,  but  only  to  a  Use  in  esse.     And  if  the  PoUexf.  96, 98, 
Law  be  so,  then  wheji  Di/al  enfeoffed  Lyster,  and  LysLer  enfeoffed  ^^  ^iJi^"  Vj^ 
SimoHy  and  Simon  enfeoned  Barnard^  this  F^eoffment  of  Simon  to  Abr.  tit.  Uses  X* 
harnard  has  no  Force  nor  Autliority  given  it  by  the  Statute  of  a.  pi.  46.  in  noli*. 
Rich,  3.  for  two  Causes.     One  is,  because  the  Use  of  Sinwn  was  u*r^c/^*°'^* 
/Jiscoutinucd  and  w^s  not  in  esse,  aud  the  Power  by  the  Statute  of  -nite'perS^ita^] 

Rich,  arguendo. 
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Rich,  3. 18  given  to  him  who  has  a  Use  in  esse,  aiMl  not  to  lam 
who  has  but  a  Right.  The  other  Cause  was,  for  that  the  Dn 
which  he  had  was  in  Remainder^  which  is  not  warranted  by  Ae 
Statute  of  Rich.  3.  to  give  away  the  Possession.  So  that  At 
Feoffment  having  no  Authority  given  to  it  by  the  Statute  of  Rick.9. 

*P&IiD.  S52.  rests  meerly  ai  the  ^  Common  Ijeiw,  by  ^hich  Feoffionent  Simotthf 

the  Common  Law  has  given  to  Bamaid  by  way  of  E^tiogwb- 
ment  his  Right  of  the  Use  in  Fee-simple  which  he  had  io  Remaio- 
der,  in  which  Case  this  Fec'ffment  made  according  to  tlie  Comawa 
Law,  without  any  Warrant  or  Force  by  die  Statute  of  Rick.  5. 
does  not  take  away  the  Entry  of  William  Jennings^  Heir  to  the  Sv- 
vivor  of  the  Feoffees. 

But  the  said  Apprentice  said,  that  if  the  Matter  had  rested  odIv 
upon  the  Discontinuance  of  the  Use,  and  upon  the  Feofimeat  of 
Simon  afters  ards,  and  the  other  Point  of  the  Remainder  had  aot 
been  in  the  Case,  but  the  first  particular  Estates  before  theF^ 
offmeut  of  Simon  had  been  ended,  then  the  Case  wonid  have  bees 
more  diAicult,  as  to  the  Entry  of  HUliam  Jennings,  than  it  ii. 

rM.i4H.8.7.«.  KFor,  he  said,  if  a  Feoffment  in  Fee  had  been  made  lotheOsc 

^.B^^gliA.  ^u  ^^  ^"^  '"  ^'^^>  ^"^  ^^^  Feoffee  had  been  disseized  after  the  Sta- 
Mr  Fifth.  Gilb.  tute  of  Rich.  3.  and  before  the  Statute  of  27  //.  8.  and  the  Cahty 
XawofUsessa.    que  Use  had  released  to  the  Disseizor,  the  Disseizee  should  not 

na\e  entered,  for  by  the  Words  of  the  Act  the  Release  is  good 

and  effectual  against  all  having  or  claiming  any  Title  or  Interest  to 

the  Use  of  the  Releasot :  And  there  the  Claim  and  Title  of  EatiT, 

which  the  Disseizee  had  at  the  Time  of  the  Release  made,  ms 

to  the  Use  of  h\h\  who  released,  and  if  the  Title  and  Right  of 

Entry,  which  the  Disseizee  had,  was  not  to  his  own  Use,  bat  to 

the  Use  of  Cestuy  que  Use,  who  has  now  by  his  Release  dbwe^ 

away  his  Rii^ht  of  the  Use  to  the  Disseizor  by  way  of  Eztinguw- 

ment,  it  stands  with  good  Reason  and  Conscience  that  the  Release 

"*  of  the  Kiglu  should  take  away  the  Right  of  the  Disseizee,  as  well 

as  that  the  Feoffment  of  him  Mho  has  a  Use  in  Possession  dioiiU 

take  away  from   the  Feoffees  their  Possession  of  the  Land,  ind 

the  Makers  of  the  Act,  who  had  the  one  Intent,  could  not  be 

void  of  the  other,  but  tlie  Heasons  of  both  are  the  same  in  tke 

[  *S62  ]      *  Opinions  of  tlie  Makers  of  the  Act,  and  of  every  other  reuoo- 

*M.  27  H.  8.  «9.    able  Creature.     *  And  to  this  Purpose  he  cited  the  Case  in  27 ff-^ 

f k  u.    Bro.  Fe-    where  the  Feoffees  of  Cestuif  que  Use  were  disseized,  and  the  Di^ 

J  Co.  lU  'a!  ^       seizor  enfeoffed  Cestuy  que  Use,  v  ho  enfeoffed  a  Stranger,  mi 

4  Leon.  135*  221.  ^^'c  Question  there  was,  if  by  this  Feoffment  made  by  Cesiuj/q^ 

CodU.iii4.  Use  the  Right  of  the  first  Feofftes  was  determined  and  extinct: 

And  there  Fitzherbert  is  o\  Opinion  that  by  tlie  Feoffment  ibe 
Right  of  the  iirst  Feoffees  is  gone,  and  that  it  passed  with  the 
Feoffment  made  to  the  Stranger,  although  no  Use  was  in  CVrfiy 
que  Use  at  the  Time  of  tlie  Feoftmeiit,  as  if  the  Cestuy  que  t* 
had  released  to  the  Disseizor ;  and  of  the  same  Opinion  Shet^ 
seems  to  be.  From  whence  (he  said)  it  follows  in  our  Case,  tW 
inasmuch  as  the  Right  of  the  Use  in  Remainder,  which  Simon 
had,  passed  by  Wa^  of  Extinguishment  by  his  Ftoffment  io  H^ 
vard,  if  the  other  Point  of  the  Continuance  of  the  tirst  hsutes,  . 
and  of  the  Use  being  in  Remainder  and  not  in  Possession,  W    I 

not  made  the  Matter  clear  and  beyond  Doubt^  in  his  Opinion  i| 

would 
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irould  bave  been  more  difBcuU  in  this  Case  to  prove  the  Entry 
if  William  Jennings  to  he  lawful  after  the  particular  Estates 
»i4ed :  But  inasmuch  as  the  Right  of  the  Use  was  in  Uemainder 
itid  not  in  Possession,  he  held  it  to  be  a  clear  Case  that  the  said 
WUlham  Jennings  might  enter  and  revive  the  Use  in  the  particular 
Estates,  viz.  in  the  Tail  to  the  Feme  Plaintiff,  and  in  the  Remain- 
ier  to  die  Heirs  of  the  Body  of  Robert  Dalamere, 

And  at  last  all  the  Justices,  after  many  Arguments  and  long 
Deliberation  taken  thereupon,  (for  it  was  debated  ten  Times  at 
least  at  the  Bar  and  Bench)  resolved  that  the  Entry  of  William 
Jennings  was  lawful,  and  that  thereby  he  had  revived  the  Use  in 
the  Feme  Plaintiff,  and  that  by  the  Statute  of  27  /f .  8.  the  Pos- 
lession  of  the  Land  was  immediately  upon  the  Entry  vested  in 
Kr  in  Tail,  for  which  Reason  she  ought  to  have  J  udgment.  And 
hey  all  held,  that  it  would  be  dangerous  to  make  a  particular 
Estate  of  the  Use,  viz.  an  Estate-tail,  or  an  Estate  for  Life,  sub- 
ject to  the  Will  of  him  in  Remainder  or  Reversion  in  Fee  of  the 
Use,  for  if  bis  Release,  after  his  own  Use  discontinued,  or  his 
ALct  should  hinder  the  Feoffees  from  entering  to  revive  the  parti* 
mlar  Uses  discontinued,  then  the  particular  Uses  would  be  ofteii- 
iines  lost  through  the  Obstinacy,  Confederacy,  or  Maliciousness 
^f  them  in  Reversion  or  Remainder,  which  would  be  a  great  In- 
romrenience,  and  was  never  intended  by  the  Makers  of  the  Act  of 
"Rick.  3.  nor  was  it  intended  that  the  Acts  of  them  in  Remainder 
ar  Reversion,  before  the  particular  Estates  determined,  should 
hurt  the  particular  Uses,  or  the  Estate  of  the  Feoffees  seized  to 

K:icular  Uses,  but  that  they  might  enter  to  revive  the  first  Uses, 
erefore  each  of  them  severally  declared  his  Opinion  to  be,  that 
Ihe  Entry  of  William  Jennings  was  lawful,  and  that  the  Plaintiff 
riiouid  have  Judgment. 

And  in  the  Argument  of  this  Case  another  Point  was  debated 
■t  Kur^  as  well  at  the  Bench  as  at  the  Bar.  And  that  was,  when 
WiUiafn  Jennings  entered,  and  thereby  revived  the  Use  in  Tait 
li  the  Wife  now  Plaintiff,  with  the  Remainder  in  Tail  to  the  Heirs 
of  the  Body  of  the  Husband  begotten,  in  what  Person  the  Fee- 
iiBi|4e  of  the  Use  ^hall  be  revived,  and  in  whom  shall  it  be  exe- 
CVfed  by  the  Statute  of  27  H-  8.  And  this  was  debated  three 
Vsya,  for  some  held  that  inasmuch  as  the  Use  of  the  Fee-simple 
WS9  given  awaj  by  Extinguishment  in  the  Feoffment  of  the  Land 
Mo  Bahiard,  and  thereby  the  Entry  of  William  Jennings  was  not 
teken  away  but  remained,  he  upon  his  Entry  shall  hold  the  Land 
io  bia  own  Use  discharged  of  the  Use  in  Fee,  as  he  should  do  ia 
Case  of  a  Rent-charge  which  Simon  had  out  of  the  Land,  if  he 
Wd  had  any  before  his  Purchase  of  the  Land  and  his  Feoffment. 
And  some  others  held,  that  inasmuch  as  the  Use  was  discontinued, 
ind  not  ia  esse,  Simon,  who  had  it  not  ui  him,  could  not  give  it 
by  his  Feoffment,  and  therefore  after  the  Regress  o(  William  Jeu' 
Ungs  the  Us^  of  Uie  Fee-simple  shall  be  revived,  and  by  the  Sta- 
blte  the  Fee-simple  shall  be  executed  in  Simon.  And  the  Counsel 
for  die  Plaintiff  heldj  that  by  the  Regress  of  William  Jennings  tlie 
Vwe  in  Fee-simple  of  the  Land  shall  be  executed  in  Barnard^  for 
(hey  said  that  inasmuch  as  the  Feoffment  made  by  Simon  was  not 
taammted  hj  the  Statute  of  Rich.  3.  because  his  Use  was  in  Re- 
mainder, 


952a  Michaelmas  Term.  10  Elizabeth,  in  B.  R. 

niainder,  and  was  also  th^n  discontinued,  as  is  aforesaid,  the  Car 

*  Palm.  352.  rests  meerly  ^  at  the  Common  Law,  and  standi  io  tlie  same  Mau- 

ner  as  the  Common  Law  was  before  tlie  Statute  of  Rich.  3.  and 

*  See  s  Rol.  R.      as  if  that  Statute  had  not  been  made.     ^  And  they  said,  that  before 
3t6.  Gilb.Law.    the  said  Statute  if  Cestuy  que  Use  had  disseized  liis  Feoffees,  aed 

zo,zoy.  afterwards  had  made  a  feoffment  u\  Fee,  aftd  they  bad  re-entered 
upon  the  Feuffce,  they  should  have'  been  seized  to  the  Use  of  the 
last  Feofi'ee,  for  inasmuch  as  the  Cestuy  que  Use  ha-*  niadeaFe* 
offmcnt,  he  himself  has  not  retained  any  Xj^ii  or  Interest  iii  the 
Land,  for  in  the  Gift  of  the  Land  he  gave  and  couveyed  from 
*2Rol. R. 323.     himself  ''all  Uses  and  other  Interests  which  he  could  demand  out 

of  the  Laud,  or  have  by  reason  thereof,    and   therefore  no  l«e 
remained  in  him  after  the  Feoffment.     And  when   the  Feofieo 

*  1  Co.  i?i.  a.  b.    have  re-entered,  they  cannot  have  it  to  their  ow^i  Use,  •  for  the 

L,'^r\r2  b  ^*  ^^^  ^^  "^^  ^^^^  ^  ^^"^  ^*"^  ^*  ^^*^  Land,  but  it  is  a  Thing  coUateial 
1  Atid.V>i3.  annexed  to  the  Person  touching  the  Land,  and  is  no  more  tliaoi 

Poph.  3, 7 1.  Confidence  for  the  Use  of  the  Land,  that  is  to  say,  a  Contideaa 

?on6lrii6*ii7^  *^®^  ^^®  Feoffees,  to  whom  the  Land  is  given,  shall  permit  the 
1  Mod.  39.  Pol-  Feoffor -and  his  Heirs,  and  such  Persons  as  he  shall  appcMot,  to 
lexf.  97.  L<U  receive  the  Profits  of  the  Land,  and  that  the  Feoffees  shall  nuke 
S3*Geo%^  B^"'  ^"^'^  Estates  of  the  Land  as  he  shall  limit.  So  that  their  Estate 
Stnmf:  ▼.  Tate^  is  but  upon  Con.ldence,  and  there  is  no  Act  done  by  the  Feoffor 
f«r  hoUet^  tergm*  to  signify  tiiat  they  shall  have  the  Land  to  their  own  Use,  hat 
*"**••  clearly  the  contrary,  for  it  evidently  appears  to   be  bis  Inteot,  io 

the  making  of  a  Feoffment  to  another,  that  they  who  were  the 
first  Feoffees  shall  not  have  the  Laud.  So  that  lliere  is  no  Gmh 
fidence  or  Equity  \>hich  entitles  them  to  have  the  Land  to  their 
own  Use.  But  ^hen  the  Feoffor  upon  Confidence  enters  upoa 
the  Feoffees,  and  gives  the  Land  to  another,  in  that  Gift  it  is 
implied  that  his  Intent  is,  that  he  to  whom  the  Gift  is  made  shall 
have  the  Land,  and  all  Things  comprehended  in  the  L<and,  or  de 
pendant  upon  it,  and  then  when  the  first  FeofTees  have  entered, 
and  taken  the  Land  from  the  last  Feoffee,  yet  they  have  not,  nor 
can  they  take  away  the  Intent  which  the  F'eoffor  had  m  making  the 
Gift,  viz.  that  the  Feoffee  should  have  the  Land^  and  if  the  Feoffee 
cannot  have  the  whole,  vet  he  shall  have  as  much  as  caoootbe 
taken  away  by  llie  ancient  F'eoffees,  and  that  is,  the  Use,  ^hidi 
w as  implied  in  the  Gift  of  the  Land.  So  that  it  stands  with  good 
Reason  and  Conscience  that  the  last  Feoffee  before  the  Statulf 
t  *353  1  of  Rich.  3.  should  have  the  Use,  and  not  tlie  Feoffor  *nor  ik 
first  Feoffee.  i\nd  in  such  Degree  is  our  Case  here,  for  inasmuch 
as  the  Feoffment  of  Simojt  was  uot  warranted  by  the  Statute  of 
Rich.  3.  but  rests  at  the  Common  Law,  from  thence  it  foUo*? 
that  fVilliam  Jetitiings  by  his  Entry  has  revived  the  Use  of  the 
Fee-simple  in  Barnard,  so  that  immediately  thereupon  the  Sta- 
tute of  27  //.  8.  executed  the  Possession  according  to  the  \^^, 
that  is  to  sav,  in  Beatrice  to  l;er  and  to  the  licirs  of  her  Bo^It 
and  of  her  Husband  (who  is  dead)  begotten,  with  the  Remainder 
in  general  Tail  to  the  Heirs  of  the  Husband,  with  tlie  Kemaiuocr 
in  F'ee  to  Barnard.  ^ 

But  the  Justices  were  not  agreed  in  whom  the  Fee-simple  should 
be,  wherefore  CatUne,  Chief  Justice,  said,  it  is  in  vain  for  us  to  dis- 
pute in  whom  the  Fec-sin>ple  is  executed,  for  it  is  not  malcrbl 
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for  our  Judgment^  nor  does  it  come  in  Question  in  the  Case  be* 
fore  us.  But  we  are  all  unanimously  agreed  that  the  Entry  of 
fVilliam  Jennings  is  lawful,  and  that  neither  the  FeoflFment  of 
Simon  made  to  Barnard,  nor  any  other  Thing  found  by  the  Ver- 
dicty  is  an  Impediment  or  Obstacle  to  his  Entry,  and  that  by  his 
Entry  he  has  revived  the  Use  in  Tall  to  the  Wife  now  Plaintiff, 
and  the  Statute  of  27  H.  8.  executed  the  Possession  in  Tail  accord- 
ing  to  that  Estate,  for  which  Reason  the  Wife  is  Tenant  in  Tail, 
and  so  able  to  punish  the  Trespass.  So  that  this  is  sufficient  for 
the  Judgment,  but  in  whom  the  Use  in  Fee-simple  is  revived,  and 
^'ho  shall  have  the  Fee-simple  by  the  Execution  of  the  Statute,  ia 

*  to  no  Purpose  for  us  to  know  in  order  to  adjudge  upon  the  pre- 
sent Case,  for  be  it  in  the  one,  or  in   the  other,  or  in  the  third, 

.  the  Wife  now  Plaintiff  ought  to  have  Judgment.  Wherefore  he 
ordered  Haywood  the  Prothonotary  to  enter  the  Judgment  for  tlie 
Plaintiff,  who  accordingly  did  so^  and  the  Judgment  was  entered 
in  this  Form« 

At  which  Day  before  the  Lady  the  Queen  at  Westminster  came  The  rest  of  the 
the  Parlies  aforesaid  by  their  Attornies  aforesaid,  whereupon   all  Record, 
and  singular  the  Premisses  being  seen,  and  by  the  Court  of  the  i  Jndfrmentt 
Lady  the  Queen  here  more  fully  understood,  and  mature  Delibo.-  ^Jfn*Jd7i7x)*' 
ration  being  thereupon  had,  for  that  it  seems  to  the  Court  of  the 
Lady  the  Queen  here,  upon  the  whole  Matter  aforesaid  in  Form 
aforesaid  found,  tt^at  the  aforesaid  Entry  of  the  aforesaid  fVilliam 
Jennings  into  the  Tenements  aforesaid  in  the  Possession  of  the 
aforesaid  John  Barnard  in  Form  aforesaid  made  is   a  good  and 
lawful  Entry  to  revive  the  Use  aforesaid  in  the  aforesaid  Beatrice, 
according  to  the  Form  of  the  aforesaid  first  Feoffment ;  therefore 
.  it  is  considered  that  the  aforesaid  Beatrice  recover  against  the  afore-  Jadgment 
said  Thomas  Sermon,  Thomas  Hyet,  William  Pitt,  and  John  Bar- 
'  fiard,  all  the  Damages  aforesaid  by  the  Jurors  aforesaid  in  Form 
aforesaid  assessed,  and  also  £6,  135.  4d.  to  the  same  Beatrice  by 
the  Court  of  the  Lady  the  Queen  here  for  her  Costs  and  Charges 
'with  her  Assent  of  Increase  adjudged.     Which  said  Damages  in 
the  whole  amount  to  £S,  Qs.  Sd,  and  that  the  aforesaid  Thomas, 
Thomas,  William,  and  John,  be  taken^  S^c. 
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A  Report  of  the  Arguments  made  in  a  Case  wliich  wa$ 
in  the  Common -Bench,  by  Writ  of  Entry  upon 
a  Disseizin  brought  by  John  Stowel,  Esquire^  Dc' 
mandant,  against  George  Zouch,  Lord  Zouch 
Saintmaure  /zn^/Cautclupe,  Tenant,  for  theMoitty 
of  certain  Lands  in  Nordimolton,  in  the  CouTifv  of 
Devon .  Which  Arguments  began  in  the  Common* 
Bench,  in  Easter  Term  in  the  sixth  Year  of  ik 
Reign  of  the  present  flueen,  and  upon  the  Judga 
there  disagreeing  in  Opinion^  (for  two  of  tfum  were 
of  one  Opinion  f  and  the  other  two  of  another  Opinion) 
the  Matter  was  adjourned  from  thence  into  the  Ex* 
chequer-Chamber  before  all  the  Justices  of  Eng- 
land, and  the  Chief  Baron,  where  it  depended  in 
Argumait  until  this  present  Hillary  Term,  in  the 
eleventh  Vear  of  the  Reign  of  Slueen  Elizabeth,  in 
which  Term  the  Case  was  adjudged  according  to 
the  Opinion  of  the  greater  Nu?nbcr  of  the  Justices. 
And  the  Record  thereof  appears  among  the  Records 
q/' Michaelmas  Tam. 4^5  Elizabeth.  Rot.  1797. 
and  zvas  as  follows. 

Mluk.  Term.  4 4r  5  JOHN  Stonrel,  Esquire,  by  Richard  Calmady^  bis  Attornej,  (fe* 
^^b.  Rof.  1797.  t/  maiids  against  George  Zouch^  Lord  Zouch  Saintmmwn  ami 
Declaration.  Caute/upe,  the  Moiety  of  80  Messuages,  500  Acres  of  Land,  100 
Same  Precedent  Acres  of  Meadow,  300  Acres  of  Pasture,  200  Acres  of  Wood, 
b  *'V.^"*  »eir^'  1000  Acres  of  Furze  and  Heath,  80  Acres  of  Eldenvood,  9^ 
Bootii  176  177.     100  Acres  of  Moor  \\ith   the  Appurtenances  in  Norlhmoitonf  9I 

M'hich  the  same  Gforge  unjustly  and  without  Judgment  dissetad 
the  aforesaid  John  within  SO  Years  now  last  past,  Sfc.  And  where- 
upon he  says,  that  he  himself  wts  seized  of  the  Moiety  aforesaid 
M'ith  the  Appurtenances  in  his  Demesne  as  of  Fee  aiid  Right  io 
Time  of  Peuce,  in  the  Time  of  the  Lady  the  Queen  uow,  by 
taking  theriof  E<«plees  to  the  Value,  S^c.  And  of  whicb^  S^x.  And 
therefore  he  product  s  the  Suit,  Sfc. 
Suv  ^***^  '^^  aforesaid  (ieorge  Zouch,  Lord  Zouch,  by  John  Heydon^ 

bis  ^.torney, comeM  Hud  defend  his  Kightvihtn,  S^c.  and  says  that 
tlie  aforesaid  John  his  Action  aforesaid  against  him  ousht  not  to 
ha\f,  because  he  says,  that  long  bef  re  Uie  aforesaid  John  had  anj 
Ihiiig  m  the  aioiesa.d  iVtoiety  witli  the  Appurtenances,  one  J  (Am 
Zouchf  Khij^i.t,  Ijoni  Zottch  Saintmaure  SLtHi  CatUeiupe,  Grand- 
father oi  hini  tlie  tjid  George  L  rd  Zouch,  ^huse  Heur  he  is,  nai 
Seized  of  the  sunm  Moiet>  \«itli  the  Appurtenances  in  his  Demesoe 
as  oi  Fee ;  and  i^ciiig  so  th*  rt*of  seized,  a  certain  Fine  levied  ii 
the  Court  ot  Lord  Henry  tiie  Ijighih,  late  King  of  Kngtand,  at 
/  WestnuHSleif  from  the  Da\  ot  Easier  infitteeu  Days,  in  the  3(A 

Year  of  the  Keign  of  the  same  late  King,  before  John  Baidmin^ 
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^nthouy  Fitzherberty  Wil/iam  Shelly,     oud  Thomas  fVilloughby, 
then  Justices  of  the  said  late  King  of  the  Bench  at  Westminster, 
and   other  Lieges  of  the  said  King  then  diere   present,  betweea 
one  Francis  Ainsxcorthy  Complainant,  and  the  aforesaid  John  Lord 
Zouchf  Deforceant,  of  the  Moiety  aforesaid,  with  the  Appurtenances, 
,  among  other  llungs,  by  the  Name  of  the  Manor  of  Northmoltott, 
with  the  Appurtenances,  aiul  of '20   Messuages,  12  Cottages,  10 
Tofts,  one  Water-mill,  one  Windmill,  1000  Acres  of  Land,  500 
Acres  of  Meadow,   1000  Acres  of  Pasture,   lOO^cres  of  Wood, 
♦  100  Acres  of  Moor,  COO  Acres  of  Furze  and  Heath,  and  ef  10      [  ♦354  ] 
Rent,  and  also  of  the  Advowson  of  the  Church  of  Northniolton, 
with  the  Appurtenances,  in  Northmoltony  whereof  a  Plea  of  Cove- 
nant was  summor^d  between  them  in  the  same  Court  of  the  afore- 
said late  King,  viz,  that  the  aforesaid  JoAw  acknowledged  the  afore- 
said Manor,  Tenements,  and  Rent,  with  the  Appurtenances,  and 
the  Advo'wson  aforesaid,  to  be  tlie  Right  of  the   said  Francis,  as 
them  which  the  same  Francis  had  of  the  Gift  of  the  aforesaid  John, 
and  them  remitted  and  quit-claimed  from  himself  and  his  Heirs  to 
the  aforesaid  Francis  and  his  Heirs  for  ever.    And  further  the  same 
John  granted-  for  himself  and  his  Heirs,  that  they  would  warrant  to 
the  aforesaid  Francis  and  his  Heirs  the  aforesaid  Manor,  Tene- 
ments, and   Rent,  with  the  Appurtenances,  and   the  Advowsoa 
aforesaid,  against  all  Men  for  ever.     And   for  that  Acknowledg- 
ment, Remise,  Quit-claim,  Warranty,  Fine,  and  Agreement,  the 
ilame  Francis  granted  to  the  aforesaid  John  the  aforesaid  Manor, 
Tenements,  and  Rent,  with  the  Appurtenances,  and  the  Advowsoii 
aforesaid,  and  them  to  him  rendered  in  the  same  Court,  to  have  and 
to  hold  to  the  s&me  John  for  the  Term  of  one  Month;  and  after 
that  Term  ended,  that  the  aforesaid  Manor,  Tenements,  and  Rent, 
with  the  Appurtenances,  and  the  Advowson  aforesaid,  should  wholly 
remain  to  the  s^me  John  and  jinn  his  Wife  (to  bold  of  the  Chief 
liOrds  of  the  Fee  by  the  Services  which  should  belong  to  the  afore- 
said Manor,  Tenements,  Rent,  and  Advowson)  all  the  Life  of  tliem 
the  said  John  and  jinn,  and  of  the  longest  Liver  of  either  of  them, 
'Without  Impeachment  of  W^ast ;  and  after  the  Death  of  the  said 
John  and  Ann,  tliat  the  aforesaid  Manor,  Tenements,  and  Rent, 
with  the  Appurtenances,  and  the  Advowson  aforesaid,  should  wholly 
remain  to  the  right  Heirs  of  the  said  John,  (to  hold  of  the  chief 
Ix>rds  of  the  Fee  by  the  Services  which  should  belong  to  the  afore- 
said Manor,  Tenements,  Rent,  and  Advowson)  for  ever.     Which 
said  Fine  in  Form  aforesaid  levied  was  ingrossed,  and  afterwards. 
in  the  Court  aforesaid,  according;  to  the  Form  of  a  Statute  in  a 
Pail  lament  of  Lord  Hairy  late  King  of  England  the  seventh  from 
the  Conquest,  at  Westminster,  in   the  County  of  Middlesex,  in  the 
fourth  Year  of  his  Reign  thereof  made  and   provided,  was  pub- 
Jickly  and  solenmly  read  and  proclaimed  in  Form  following,  viz* 
the  first  Proclamation  was  piade  the   27th  Day  of  May  in  Easter 
Term,  in  the  30th  Year  of  tlie  Reign  of  the  aforesaid  late  King 
Henry  the  Eighth,  the  second  Proclamation  was   made  the  29th 
Day  of  May  in  the  same  Term,  the  third  Proclamation  was  made 
the  Ist  Day  of  June  in  the  same  Term,  the   fourth  Proclamation 
wa^  made  the  3d  Day  of  June  in  the  same  Term,  the  fifth  Pro- 
clamation was  made  the  3d  Day  oi  July  in.  tlie  Term  of  the  Holy 
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Trinity,  in  the  same  Year,  the  sixth  Proclamation  was  made  fbe 
6th  Day  of  July  in  the  same  Term,  the  seventh  Proclamation  wis 
made   the  9th  Day  of  July  in   the  same  Term,  the   eighth  Pro- 
"  clamation  was  made  the   1 1  th  Day  of  July  in    the  same  Term, 
the  ninth  Proclamation  was  made  the  21st  Day  of  November /m 
the  Term  of  St.  Michael  in  the  same  Year,  the  tenth  Proclama- 
tion was  made  the  23d  Day  of  November  in  the  same  Tenn,  the 
eleventh  Proclamation  was  made  the  26th  Day    of  November  k 
the  same  Term,  the  twelfth  Proclamation  was   made  the  28tk 
Day  of  November  in  the  same  Term,  the   thirteenth  Proclamadon 
was  made  the  6th  Day  of  February  in  the  Term    of  St,  HillaTy 
in  the  same  Year,  the  fourteenth  Proclamation  was  made  the  8di 
Day  of  February  in  die  same  Term,   the  fiftecrrdi    Proclamatioi 
was  made  the  i 0th  Day  of  Fe^ruar^  in  the  same  Term,  the  six- 
teenth Proclamation  was  made  the  12th  Day  of  February  io  tk 
same  Term,  as  bv  the  said  Fine  here  of  Record  remaining  fiiOj 
appears.      And  the  same  George  Lord  Zouch   says,    that  at  tk 
Times  of'  the  Readings  and    Proclamations  aforesaid  made,  al 
Pleas  in  the  same  Court  of  the  aforesiud  late  King  ceased,  accord- 
ing to  the  Form  of  the  Statute  aforesaid.     By  virtue  of  which  sai^ 
Fine  the  aforesaid  John  Lord  Zouch  and  Ann  were  seized  of  the 
Moiety  aforesaid  with  the  Appurtenances  among  other  Thiop^ 
that  is  to  say,  the  aforesaid  John  Lord  Zouch  in  his  Demesne  as 
of  I'*ee,  and  the  aforesaid  Ann  in  her  Demesne  as  of  FredioM. 
And  they  being  so  thereof  seized,  the   aforesaid  Ann  at  Hari^' 
worth  in  the  County  of  Northampton  died,  and  the  aforesaid  Jm 
Lord  Zouch  survived  her,  and  was  thereof  seized   in    his  Demenc 
as  of  Fee.     And  the   said  John  Lord  Zouch  being  so  seized  of  the 
Moiety  aforesaid  with    the  Appurtenances  among  other  Tuinp, 
the  same  John  Tx)rd  Zouch  afterwards,    and  before    the  Day  of 
obtaining  the  Writ  original    of  the  aforesaid  John  Stozcel,  at  //tf^ 
ingwofth  aforesaid,  likewise  died  of  such  Estate    thereof  by  Ph>- 
testation  seized,  after  the  Death  of  which    said  John  Lord  Zottd 
the  Moiety  aforesaid  with  the  Appurtenances  among  other  Thin|i 
descended  to  one  Richard  Lord  Zouch  Saintmaure,  and  Cauttlfiftt 
as  Son  and  Heir  of  the  aforesaid  John  Ix)rd  Zouch,  whereby  the 
same  Richard  Lord  Zouch,  into   the    Moiety    aforesaid    with  tiic 
Appurtenances  entered,  and   was  thereof  seized   in   his  Demcjne 
as  of  Fee.     And   the  same  Richard  hovd  Zouch  beinz  so  seia<i 
of  the   Moiety  aforesaid  with  the  Appurtenances,  of  such  Eftte 
thereof  at  SiaJorJsda/e,  in    the  County  of  Somerset,  died  by  ?">• 
testation  seized,  after  whose  Death   the  Moiety  aforesaid  with  ik 
Appurtenances  descended  to  him  the  same  George  Lord  Zouck  m 
Son  and  Heir  of  the  aforesaid  i{/cA«rd  Lord  ^owr/r,  whereby  Ik 
the  same  George  Lord  Zouch  was,  and  yet  is,  of  the  Moiety  tfol^ 
said  with   the   Appurtenances  among  other  Things  seized  in  ^ 
Demesne  as  of  Fee.     And   this   he  is    ready  to  verify,  whercfci* 
he  prays  Juilgnient  if  the  aforesaid  John  Stowel   his  Action  afo•^ 
said,  contrary  to  the  Fine  aforesaid  with   the  Proclamationt  afoi^ 
said  levii  d)  against  him  ought  to  have,  &;c, 
Replication.  And  ilie  afoicsaid  Jo/z/i  iS/oziT/  says,  that  by   any  lliing  J^eftie 

alledged  he  ought  not  to  be  precluded  from   having  his  K^ 
aforesaid,  because  he  says^  tliat  before  the  aforesaid  John  hf^ 
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Zouch  had  any  Thing  in  the  Moiety  aforesaid  with  tlie  Appur- 
tenances,  one  John  SloK'cl,  the  Grandfather  of  him  the  said 
John  StoK'el,  now  Demandant,  whose  Heir  he  is,  was  seized 
of  the  same  Moiety  with  the  Appurtenances  in  his  Demesne 
as  of  Fee,  until  the  aforesaid  John  Lord  Zouch,  the  said 
John  Stowel,  the  Grandfather,  ^c.  thereof  unjustly  and  with- 
out Judgment  disseized,  whereby  the  same  John  Lord  Zouch 
was  seized  of  the  said  Moiety  with  the  Appurtenances  in  his 
Demesne  as  of  ree  by  Disseizin,  S;c,  And  the  said  John  I^rd 
Zouch  being  so  thereof  seized  by  that  Disseizin,  the  aforesaid 
Fine  with  Proclamations  in  Form  aforesaid  was  levied,  as  the  afore- 
•  said  George  Lord  Zouch  above  thereupon  has  a  Hedged  :  Aud  l^SSS"} 
that  the  aforesaid  JoA/<  Stowel,  the  Grandfather,  &fc.  at  the  afore- 
said Time  of  the  levying  the  Hue  aforesaid,  and  of  the  Proclama- 
tions aforesaid,  upon  the  said  Fine  above  supposed  to  be  made^ 
M'as  surviving  and  in  full  Life,  viz.  at  Cotherston,  in  the  County 
of  Somerset ;  and  afterwards,  viz.  the  25lh  Day  of  August,  iu  the 
33d  ^'ear  of  tiie  Reign  of  the  aforesaid  late  King  Henry  the 
Eighth,  at  Cotherston  aforesaid,  the  same  John  Stowel,  the 
Grandfather,  i)'c.  died,  after  whose  Death  the  Right  of  the  Moiety 
aforesaid  descended  to  him  the  same  John  Stowel,  now  Demaud- 
ont,  as  Cousin  and  Heir  of  the  aforesaid  John  Stowel,  the  Grand- 
father, S^c.  viz.  as  Son  and  Heir  of  Richard  Stowel,  Son  and  Heir 
of  the  aforesaid  John  Stowel,  the  Grandfather,  S^c.  he  the  same 
John  Stowel,  now  Demandant,  then,  viz.  the  aforesaid  Time  of 
the  Death  of  the  aforesaid  John  Stowel,  his  Grandfather,  being 
M'ithin  the  Age  of '2 1  Years,  viz.  of  the  Age  of  six  Years,  and  no 
more :  And  that  he  the  same  John  Stowel,  now  Demandant,  after- 
wards, viz.  the  25th  Day  of  August,  in  the  3d  and  4th  Years  of 
the  Reign  of  Lord  Philip  and  Lady  Mary,  late  King  and  Queen 
oi  England,  came  to  his  full  Age  of  21  Years,  and  not  before^ 
whereby  he  the  same  John  Stowel,  now  Demandant,  afterwards^ 
rfz.  the  22d  Day  of  October,^  in  the  abovesaid  3d  and  4th  Years  of 
the  Reign  of  the  aforesaid  late  King  and  Queen,  into  the  Moiety 
aforesaid,  with  the  Appurtenances,  upon  the  Possession  thereof 
of  the  aforesaid  George  Lord  Zouch  entered,  and  was  thereof 
seized  in  his  Demesne  as  of  Fee,  until  the  same  George  Lord 
Zouch,  him  the  said  John  Stowel,  now  Demandant,  thereof  un- 
justly and  %\'ithout  Judgment  disseized,  as  he  by  his  Writ  and  De- 
claration aforesaid  above  has  supposed.  And  this  he  is  ready  to 
verify,  wherefore  he  prays  Judgment  and  Seizin  of  the  Moiety 
aforesaid,  with  the  Appurtenances,  together  with  his  Damages  by 
Occasion  of  the  Disseizin  aforesaid,  to  be  adjudged  to  him,  cSc. 

And  the  aforesaid  George  Lord  Zouch,  by  protesting  that  the  Rejoinder, 
aforesaid  John  Lord  Zouch  did  not  disseize  the  aforesaid  John 
Stowel,  the  Grandfather,  of  the  Moiety  aforesaid  with  the  Appur- 
tenances, by  piotesling  also  that  he  did  not  disseize  the  aforesaid 
John  Stowel,  now  Demandant,  of  the  Moiety  aforesaid  with  the 
Appurtenances,  for  Plea  says  that  the  aforesaid  Plea  of  the  afore-  Demurrer  to  tbe 
aaid  John  Stowel,  now  Demandant,  above  by  replying  pleaded,  is  R*plic*^<>"*« 
insufficient  in  Law  to  maintain  the  said  John  Stowel,  now  De- 
inandant,  to  have  his  Action  aforesaid  against  him  die  said  George, 
-and'  that  he  baa  no  Necessity,  nor  b  by  the  Law  of  the  Land 
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bound  to  answer  that  Plea  in  Manner  and  Form  aforesaid  pleaded, 
and  this  he  is  ready  to  verify ;  wherefore  for  want  of  a  ftufficknt 
P'tea  in  this  Behalf  be  prays  Judgment,  and  that  the  aforesaid 
John  Slowel,  now  Demandant,  from  having  his  Action  aforesaid 
against  him  may  be  precluded. 
Joinder  ia  Dc-  And  the  aforesaid  John  Stozvel,  now  Demandant,  for  that  he 

has  above  by  repl}ing  ul. edged  sufficient  Matter  in  Law  to  ha?e 
and  maintain  his  Action  aforesaid,  against  the  aforesaid  George, 
which  he  is  ready  to  verify,  and  which  said  Matter  tlie  aforeoud 
George  does  not  deny,  nor  thereunto  in  any  wise  answer,  but  the 
said  Averment  wholly  refuses  to  admit,  as  before  prays  Judgmeat 
and  Seizin  of  the  Moiety  aforesaid,  with  the  Appurtenances,  ta> 
gether  with  his  Damages  by  Occasion  of  the  13isseizin  aforesaid, 
to  be  adjudged  to  him,  8^c.  And  because  the  Justices  here  >»-iU 
advise  of  and^  upon  the  Premisses  before  they  give  Judgmeot 
thereon,  Day  is  given  to  the  Parties  aforesaid  here  until  Uie  Octate 
of  St,  Hiiiary  to  hear  their  Judgment  thereon,  because  the  same 
Justices  here  thereof  not  yet,  ^c. 

The  CASE.  THE  Case  was  recited  in  this  Manner.     John  Stowel  has  de- 

FioTwith  p'ro**  "^a"^^^  against  George  Zouch,  Lord  Zouch  Saintmaure  and  Oat 
cUmationa,  Dii-  telupe,  the  Moiety  of  80  Messuages,  500  Acres  of  Land,  100 
•etsee  after  s         Acres  of  Meadow,  300  Acres  of  Pasture,  200  Acres  of  Wood, 

lnV\X^^^^'  ^^^^  ^^""^^  ^^  ^""®  ^"^  Heath,  80  Acres  of  Elder-wood,  and 

faU  Heir  being  '  100  Acres  of  Moor  with  the  Appurtenances  in  NorthmoUon,  of 

within  Aire,  wfao  \ihich  the  said  George  had  disseized  him  within  30  Years,  i^c.  and 

Jj^^J^j^^JJ  he  alledges  his  Seizin  in  the  Time  of  the  present  Queen.     Againie 

of  ftiU  Ak'e,  and  which  the  Tenant  has  pleaded  in  Bar,  that  long  before  the  D^ 

within  a  Year  mandant  had  any  Thing,  one  John  Zouch,  Knight,  the  Grand- 

SSuri*' an"d'ad?*  father  of  the  said  George,  whose   Heir  he  is,  was   seized  of  the 

indeed  th^t  hit ,  same  Moiety  in  his  Demesne  as  of  Fee.     And  being  so  seized,  i 

Entry  wan  not  Fine  was  levied  in  fifteen  Days  of  Easter,  in  the  30th  Year  of  tb 

STs  y/w^I^  Reign  of  the  late  King  Henry  8.  between   Francis  Ainmortk, 

by  the  Statute  of  Complainant,  and  the  said  John  Zouch,  Deforceant,  of  the  sane 

411.7.  fintat-  Moiety  among  other  Things,  by  the  Name,  &c.      By  which  Fine 

S^twl  Md'i*n^°"  ^^  '^^^  ^^*'*  acknowledged  iheTeneraents  to  be  the  Right  of  die 
•nch  Cii»e  being  Said  Francis,  as  them  which  he  had  of  bis  Gift,  6^c,  And  tbe 
once  commenced  said  Francis  rendered  the  same  Tenements  by  the  same  Fine  to 
^M ''inttrmii.  *^^  ^^^^  *^^^^^  Zouch,  for  one  Month,  the  Remainder  over  to  die 
•ion  or  Intermp-  said  John,  and  to  Ann,  then  his  Wife,  for  their  Lives,  the  Be- 
tion  of  them,  bnt  mainder  to  the  right  Heirs  of  the  said  JoAn:  M'hich  Fioc  » 
th*^n  A  e  »t  ^^^'^^  ^^'^  engrossed,  and  afterwards  in  the  said  Court,  according 
claim  within  to  tlie  Form  of  the  Statute  made  in  the  4th  Year  of  the  Reiga  of 
tliose5  Years,  Kmg  Henry  7.  it  was  openly  and  solemnly  read  and  proclaimed  is 
barred** wid*he  ^^^^^  following,  that  is  to  say,  four  Proclamations  were  made  the 
•hall  not  have  same  1  erm,  and  four  others  in  each  of  tlie  said  three  othca-  sac- 
other  5  Yeart'  ceednig  Terms,  which  are  expressed  in  certain,  and  he  says  that  it 

5%'!'c^!"Littf**  ^*^^  ' ""®  ^^  ^^^  Readings  and  Proclamations  made,  all  Pleas  is 
24^  a.    1  And.     the  said  Court  ceased,  accorduig  to  tbe  Form  of  the  said  Statute. 

I7t«    Poph«  113*  By  Force  of  which  Fine  the  said  John  Zouch  and  his  Wife  were 
X  Mod.  S95. 

Crompt.  J.  C.  20.  K  90.  b.    Wett'f  Symb.  pt.  2.  fo.  3.  b.   67.  b.    Shep.  Pract.  Cobiib.  49.  Tt 
T6,  77,  78.  104.    2  Bac.  Abr.  532^   Vin.  Abr.  tit.  Fine  W.  4.  $  4.  fo.  %^t.  ^ 
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seized  accordingly.     And  they  being  so  seized,  the  Wife  died,  and 
afterwards,  and  before  ihe  VViit  purchased,  the  said  John  Zouch 
died,  by  Proteslaiion  seized,  after  whose  Death  the  said  Moiety 
descended  to  Richard  Lord  Zouch j  as  Son  and  Heir  of  the  said 
John ;  by  reason  wliereof  the  said  Richard  entered,  and  died  by 
Protestation  seized,  after  \^hose  Death  tlie  said  Moiety  descended 
to  the  said  George,  as  Son  and  Heir  of  the  said  Richard,  by  rea- 
son whereof  he  was  and  yit  is  seized  of  the  said  Moiety  in  his 
Demesne  as  of  Fee.     And  this  he  is  ready  to  verify,  and  he  de- 
jnands  Judgment  if  the  Demandant  ought  to  maintain  his  Action 
against  him,  contrary  to  the  Fine  aforesaid,  with  the  said  Procla-   * 
jnations  levied.     And  the  Demandant  replies,  that  by  any  Thing 
before  al hedged  he  ought  not  to  be  barred  of  his  Action,  because 
lie  says,  that  before  the  said  John  Zouch  had  any  lliins^  in  the  said 
Sloiety,  John  Stoirel,  the  Grandfather  of  the  same  Demandant, 
whose  Heir  he  is,  was  seized  of  *4he  said  Moiety  in  his  Demesne       r  ♦556  1 
as  of  Fee,  until  the  said  John  Zouch  disseized  him,  whereby  the 
said  John  Zouch  was  seized  of  the  said  Moiety  in  his  Demesne  as 
of  Fee  by  Disseizin.     And  he  being  so  seized,  the  said  Fine  with 
^Proclamations  was  levied  in  Form  aforesaid,   as  the  said  Tenant 
has  alledged.     And  the  said  John  Siowel,  the  Grandfather,  at  the 
Time  of  the  said  Fme  levied,  and  of  the  said  Proclamations  sup^ 
posed  to  be  made,  was  in  full  Life  at  Cotherston,  in  the  County  of 
Somerset,     And  afterwards,  m.  the  25th  Day  of  August,  in  the 
33d  Year  of  the  Reign  of  the  aforesaid  King  Henry  8.  the  said 
John  Stowel,  the  Grandfather,  died,  after  whose  Death  the  \iig\^ 
of  the  said  Moiety  descended  to  the  Demandant  as  his  Cousin  and 
Heir,  viz.  as  Son  and  Heir  of  Richard  Stoue/,  Sou  and  Heir  of 
the  said  John  Stou'el,  the  Grandfather,  he  the  same  John  Stowel, 
the  Demandant,  then,  viz,  at  the  Time  of  the  Death  of  the  same 
John  Stowel,  the  Grandfather,  being  within  the  Age  of  21  Yeurs^ 
viz.  of  the  Age  of  six  Years,  and  no  more,  and  that  afterwards/ 
viz.  the  25th  Day  o(  August,  in  the  dd  and  4th  Years  of  the  Keign 
of  King  Philip  and  Quten  Mary,  he  the  said  John  Stowel,  now 
Oemandant,  came  to  the  full  Age  of  21  Years,  and  not  before, 
by  reason  whereof  he  the  same  John  StoWel,  now  Demandant,  after- 
wards, viz.  the  22d  Day  of  October,  in  the  3d  and  4th  Years  of 
the  Reign  of  the  said  late  King  and  Queen,  entered  into  the  same 
l^oiety  upon  the  Possession  of  the  said  George  Lord  Zouch,  and 
was  thereof  seized  in  his  Demesne  as  of  Fee,  until  the  said  George 
Zouch  thereof  disseized  him  the  same  John  Stowel,  now  Demand- 
ant,  as  he  by  his  Writ  and  Count  has  alledged,  and  he  demands 
Judgment,  and  prays  Seizin.     And  the  said  George,  by  protesting 
that  the  said  John  Zouch  did  not  disseize  tlie  said  John  Stowel, 
the  Grandfather,  of  the  said  Moiety,  and  also  by  protesting;  that 
he  himself  did  not  disseize  the  satd  John  Stowel,  now  Demandant, 
for  Plea  demurs  upon  the  Replication,  and  the  Demandai^t  also 
joins  in  Demurrer. 

And  the  Matter  was  argued  in  the  Common  Bench,  in  Easter- 
Term,  6  Elizabeth,  by  Futtrel  and  Cams,  Serjeants,  on  the  Part 
of  the  Lord  Zouch,  the  Tenant;    and  by  Harper  and   Bendloe,' 
Serjeants,  on  the  Part  of  Stowel,  the  Demandant.     And  in  Octo* 
ker  alterwards  it  was  argued  by  the  Judges  of  th^  same  Place,  who  . 

disagreed 
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disagreed  in  Opinion,  for  fValsh  and  Brown  argued  that  the  Lnr 
was  with  Slowelf  the  Demandant ;  and  Weston  and  the  Lord  Dyr 
argued  to  the  contrary.     Whereupon  the  Judges  of  the  Commoo- 
Bench  adjourned  the  Matter  into  the  Exchequer-chamber  for  the 
further  Argument  of  it     And  there  it  was  argued  in  £asfer  Tern, 
7  Elizabeth^  by  Puttrel  and  Harper ;   and  in  October  following 
by  Carus  and  Bendloe,     And  whilst  this  Matter  depended  there  i& 
Argument,  two  of  the  Justices  died  before  they  had  made  their 
Arguments  in  the  £xchequer-ch amber,   viz.    Corbet^  one  of  tlie 
Justices  of  the  King's- Bench,  in  whose  Place  Cams  was  made 
Justice,  and  Anthony  Brown ^   one  of  the  Justices  of  the  Con- 
mon- Bench,  (who  was  a  Judge  of  profound  Liearning  and  greit ' 
Eloquence,)  upon  whose  Death  the  Verses  written  under  the  lt^ 
port  of  this  Case,  fo.  376,  were  justly  made,  and  in  tlie  Place  of 
the  same  Brown,  Harper  was  made  Justice.      But  he  and  Cena 
did  not  argue  this  Case  as  Justices,  because  they  were  made  Jus* 
tices  after  the  Argument  of  any  of  the  other  Judges  who  were  their 
Ancients :  But  after  they  were  called  to  the  Office  of  J  ustices  tbej 
retained  their  former  Opinions  which  they  had   maintained  vIkb 
they  were  Serjeants.     But  all  the  other  Justices,    and  Saunden, 
Chief  Baron  of  the  Exchequer,  argued  in  the  Case.     And  ttnft 
which  1  here  report  of  Brown's  Argument  was  made  in  the  Com- 
mon-Bench.    And  Harper  and  Bendloe ,    as   is    aforesaid,   awl 
Walsh  in  both  his  Arguments,  and  Browny  as  is  said  before,  anl 
Saunders,  Chief  Baron  of  the  Exchequer,  held  that  the  Law  mi 
with  Stowel^  the  Demandant,  and  that  he  ought  to  Vf^rover. 
The  Point  of  the       And  the  Point  argued  was  but  one,  and  that  was,  inasmuch  ai 
^■•*»  the  Statute  of  4  H.  7.  cap.  24.  of  Fines,  gives  five  Ycslts  to  efeiy 

Stranger,  and  here  John  Slowel,  the  Grandfather,  who  was  dis- 
seized, was  a  Stranger  to  the  Fine,  and  had  Liberty  to  enter  or 
bring  his  Action  within  five  Years,  and  he  died  within  five  Yens, 
if  the  said  Stowel,  the  Demandant,  being  his  Heir,  and  being 
within  Age  at  the  Time  of  his  Death,  and  iiaving  suffered  the  first 
five  Years  to  pass  during  his  Nonage,  shall  have  other  five  Yeiri 
after  he  comes  of  full  Age,  where  the  Residue  of  the  five  Yewi 
attached  in  his  Grandfather,  or  if  he  shall  be  bound  to  the  fi^ 
Years  first  given,  inasmuch  as  Part  of  them  attached  in  Siowd^ 
the  Grandfather. 

And  the  Act,  exclusive  of  the  Preamble,  was  divided  by  one  Of 
other  of  them  all  that  argued  into  four  Points,  which  were  thoogM 
to  contain  the  Substance  of  the  whole  Purview  of  the  Act. 

The  first  was,  whether  or  no  Stottel,  the  Demandant,  shall  be 
bound  by  the  Body  of  the  Act  resting  in  tliese  Words,  viz.  the 
Proclamations  being  made,  the  Fine  to  be  a  Jinal  Knd,  and  JutU 
conclude  as  well  Privies  as  Strangers  to  it,  addmg  thereto  ihe  Ei- 
ception  in  the  Act,  or  whether  or  no  he  shall  be  out  of  it  by  ret- 
8on  of  the  Es  ception. 

The  second  \\as,  admitting  that  Stotrel,  the  Demandant,  sbll 
not  be  bound  by  the  Body  of  the  Act,  but  shall  .be  out  of  it  as 
being  comprised  within  the  Exception,  whether  or  no  he  has  pur- 
sued the  Time  prescribed  aftefrw  ards  by  tjie  Purview  of  ^be  Act 
for  those  who  are  excepted. 
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r  The  third  was,  admitting  that  the  Demandant  is  bound  by  the 
Body  of  the  Act,  and  is  not  comprised  within  the  Exception, 
whether  or  no  he  shall  he  aided  by  the  first  Saving. 

The  fourth  was,  admitting  that  the  Demandant  is  bound  by  die 
Body  of  the  Act,  in  that  he  is  neither  comprised  within  the  Excep- 
tion,  nor  shall  be  aided  by  the  first  Saving,  whether  or  no  he  b 
within  the  second  Saving,  and  shall  be  aided  thereby. 

And  the  Equity  of  the  Act  was  made  a  fifth  Point  of  the  Case. 
And  some  of  those  who  took  tlie  X^w  to  be  with  the  Demandant 
Urgued  to  some  of  the  Points,  and  others  of  them  to  others,  and 
some  to  all  the  Points.  But  I  shall  not  recite  at  large  the  Argu- 
ments which  were  made  on  both  Sides,  for  each  of  the  Judges  had 
a  whole  Day  for  his  Argument  in  the  Exchequer-chamber,  and  the 
i^rguments  were  very  long,  and  if  I  should  report  all  that  was  said, 
it  would  make  it  too  voluminous,  which  it  is  not  my  Design  to  do, 
but  1  shall  here  shew  briefly  the  Reasons  and  Sayings  which  I 
thought  were  the  principal  and  most  weighty. 

*  And  by  those  who  argued  on  Behalf  of  Stowel,  some  of  whom      [  *  357  J  * 
inveighed  against  some  of  the  Points,  and  others  against  others,  For  tbe  Demand- 
and  some  against  all,  it  was  held  and  maintained  that  Stowel  the  ^^* 
JDemandant  was  not  bound  by  the  said  Act,  but  was  out  of  the 
Letter,  or  out  of  the  Sense  of  the  Letter,  of  every  Branch  of  it ; 
and  if  he  was  within  tlie  Restraint  of  any  Branch,  that  he  was. let 
at  large  by  another  Branch,  and  that  he  was  at  Liberty  to  enter  and 
bring  his  Action  as  he  has  done.     And  for  the  better  understand- 
ing of  the  Act,  and  of  the  Reason  of  making  it,  they  considered 
Fines  as  they  stood  at  the  Common  Law,  and  the  Force  which  the 
Common  Law  attributes  tp  them,  and  the  Incidents  thereto,  which 
consists  in  three  Points.     First,  the  Nature  of  a  Fine  and  its  Puis- 
sance.    Secondly,  the  Preservation  of  ancient  Rights  by  Claim. 
Thirdly,  what  Person  might  make  Claim. 

And  as  to  this,  they  said  that  Fines  have  been  of  very  great  An-  T>e  Anti^^, 
tiquity  at  the  Common  Law,  'for  they  have  been  as  long  as  there  ?'.***'*,  J^ '^•* 
lias  been  any  Court  of  Record.     And  by  the  Common  Law  they  at  the  Commo? 
were  the  highest  Assurance,  and  of  the  greatest  Force  and  Puis-  Law.   See  Tol* 
sance.    And  so  they  are  termed  by  the  Statute  de  modo  levandi  p*^*  ^^^^' 
fines.     And  the  Reason  thereof  is,  because  they  make  an  End  of  104. 
the  Law  in  bringing  Quiet  and  Repose,  for  the  Law  has  no  other  '  Skep.  Pract. 
End  but  Repose,  and  the  Law  was  ordained  to  put  a  Stop  to  Con-  C®*"**'  *''• 
tention,  and  to  make  Peace ;  and  this  does  a  Fine,  and  from  hence 
it  has  its  Name,  as  the  Statute^  oj  Fines  shews,  which  s2Ly 3,  foras-  «>  27  Ed.  1.  cap. 
much  as  Fines  levied  in  our  Court  ought  and  do  make  an  End  of' t-  ^t*^-  u 
Suits,  and  therefore  they  are  called  Fines  principally^  Sfc.     And  in 
the  Beginning  of  the  Fine  it  shews  its  Name  and  Quality,  for  it  has 
these  Words,  T/Ct^  is  the  final  Agreement,  S^c.  so  that  in  the  Begin- 
ning and  End  there  is  Agreement  anpl  Peace.      And  the   chief 
Cause  why  it  makes  Peace  and  Agreement  is,  ^because  it  binds  'Shep.  Pract. 
all  Strangers  (except  those  who  have  Defect,  if  they  do  not  enter  Coiiii».47. 
or  make  their  Cluim  withiii  the  Year,  and  therefore  it  may  well  be 
called  of  great  Puissance,  ^  for  there  is  no  other  Assurance  of  equal  *  Pollcxf.  158« 
'Puissance,  except  a  Writ  of  Right,  where  the  Trial  is  by  Battle  or 
the  great  Assize,  and  so  the  said  Statute  0/  Fines  says,  and  there- 
fore they  are  called  Fines  principally ^  where,  after  waging  of  Bat-- 

tit 
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tie  and  tlie  great  Assize  Jn  their  Cases,  ever  thet/ hold  the  last  ani 
•Co.ljitLtS^h.Jinal  Place.  And  Saunders  said,  *that  a  Recovery  by  Writ  of 
p^*  V^  *'  -Rioht,  ^"liere  the  Trial  is  by  Battle  or  the  great  Assize,  was  pe- 

I  Finch  26.  remptory  to  all  Strangers,  if  they  did  not  enter,  or  bring  their  Ac* 

II  Finch  ^,  54.      tion,    or  make   their  Claim    within    a  Year  after,    except  sud 

Strangers  were  within  Age,  or  had  other  Defect »  as  excused  them 

from  making  dieir  Claim  within  a  Year  after  the  Fire  levied.     And 

f  See  FitK.  Gard    to  this  Purpose  lie  ched  Bractou,  not  as  an  ^  Autiior  in  the  Law; 

71,  held  by  all  the  for  he  said  that  Bracton  and  Glaniil  were  not  Authors  in  our  Law, 

S"Ilc^-L» '^"  but,  he  said,  he  cited  him  as  an  Ornament  to  Discourse  where  he 

#911  Woo  ncTcr  "iiF  Ai/> 

taken  for  an  An-  agrees  with  the  Law.  *  And  nracton  says,  competU  cxceptio  a 
thor  io  our  Law,  tacitumltate,  et  pro  defectu  clamei,  quamdo  finaiis  concordia  levuU 
^(IbtT^n  ciSmr  ^^>  ^'^'  recuperatio  in  hreve  de  redo  per  ma^nam  jura  tarn.  And  as 
bim,  Post  558  a  Proof  that  the  Law  was  also  so  upon  a  llccovery  by  Default  itf 
<g)»  Myi  he  doet   a  Writ  of  Right,  where  final  Judgment  is  c;ivx»n,  he  cited  tlie  Saj- 

AuS''but"nl5?  *ng  ^^  ^^^^^^  '".  »  Formedon  in  Reverter  ^iu  "^  5  Ed.  3.  where  be 
as  an  Ornament  says,  ^'  if  you  disseize  me  of  my  Land,  and  afterwards  A.  brings  a 
to  his  DiKcooree.  *«  Writ  of  Right  against  you,  and  you  join  the  Mise  upon  themeer 
wM^Sh^^  «  Right,  and  make  Default  after  the  Mise  joined,  he  shall  recover 
mrgviCfuh  1  Show  ''  to  him  and  to  his  tieirs  for  ever,  nuit  of  yuu  and  your  Heirs  for 
tJi.  See  Fortesc.  €f  ever,  and  if  1  don't  put  in  my  Claim  w  ilhin  the  Year  and  Daj, 
f  See  Bract^fo  *'  ^  ^^  barred  for  ever,"  for  there  he  says,  vigiiantibus  et  non  dor* 
435.  b.  Flcta,  lib.  mientibitsjura  subveniunt.  So  that,  by  Her/e,  Non  claim  bva 
6.  cap. 53.  Year  and  Day  upon  Recovery  by  Default  in  a  Writ  of  Right,  where 

50.  d1^6o'*'  Fiti.  •''"^g"^^"'  fi"^'  >s  given,  was  a  got)d  Bar  by  the  Common  Law. 
Faux  de  recov.  1.  But  he  said,  that  in  these  Cases  of  a  ^  Recovery  in  a  Writ  of  Rigbt, 
•8.P.  iCo.  96.  b.  and  also  upon  a  '^Fine  executory  levied,  the  Kecovery  and  the  l*mc 
a^' Bo^th°ioi^'  ought  to  be  executed  by  Entry  or  Execution  by  Suit,  for  Transmn- 
^8.  P.  2  Vent!  tation  of  the  Possession  is  a  Part  of  Notice  to  Strangers,  and  gins 
335.  them  an  Opportunity  of  bringing  their  Action,  or  of  making  their 

F^tti^^^^i'*'  ^"^""y  within  the  Year  and  Day  afterwards, and  unUss  theRtcovery 
Claim  7.  1  Co.  ^^  ^"*"^  ^^  executed,  none  shall  be  barred  by  Non-claim.  *  And  u 
96.  b.  8  Co.  100.  prove  this,  he  cited  the  Case  in  T.  7  Ed.  3.  in  a 'Writ  of  Right, 
a.  -^  in»t.  517.  where  a  Fine  levied,  and  not  executed,  and  Non-claim  within  ibe 
00    140.  Year  and  Day  after  the  Fine  levied,  was  pleaded  in  Bar,  and  there 

it  is  debated  whether  or  no  it  shall  he  a  good  Bar,  and  the  {^iiie  was 
sur  conusance  de  droit  come  ceo  que  il  avoit  de  son  done^  and  the 
Land  was  rendered  for  Life  to  the  Conusor,  and  so  it  continued  a 
Year  after  without  any  Transmutation  of  Possession,  and  there  i{ 
seems  by  the  belter  Opinion,  that  Non-claim  is  no  Bar;  and 
it  is  there  said,  that  if  one  recovers  in  a  Writ  of  Right,  accordiigto 
the  Opinion  of  some,  a  Privy  and  a  Stranger  shall  avoid  this  Re- 
covery, if  Clann  be  not  put  in  within  the  Year  ;  but  if  the  Tenaol 
retains  the  Land  all  the  Time,  it  is  not  necess^  for  a  Man  to  p»»l 
*  8  Co.  100.  a.  in  his  Claim.  "  And  it  was  said  diat  one  of  the  Causes  why  Non- 
claim  by  a  Y(  ar  and  a  Day,  after  a  Recovery  in  a  Writ  of  Ki|bt, 
where  the  Trial  is  by  Battle  or  the  great  Assize,  should  be  a  Sir, 
was,  in  respect  of  the  Notoriety  of  Battle  or  tlie  great  A<si», 
which  is  more  public  and  notorious  in  the  Country  than  TriaU  ia 
other  Actions.  And  in  the  other  Case  where  Judgment  final  js 
given  by  Default,  it  was  said  (but  not  precisely)  that  in  such  Case 
•SeeDy.  SOJ.  "  Proclamation  u'^ed  to  be  made  before  Judgment,  in  order  that 
^'  **'  People  might  have  greater  Notice  thereof.     And  for  the  Sale  of 

tU 
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rtiis  Notoriety,  the  Statute  of  Fines  ordains,  that  Notes  and  Fines 
hereafter  to  be  levied  in  our  Court  shall  be  publicly  and  solemnly 
read,  and  that  in  the  mean  time  all  Pleas  shall  cease:  And  this 
shall  be  at  two  certain  Days  in  the  Week,  according  to  the  Discre- 
tion of  the  Justices.     And  this  perhaps  was  grounded  upon  the 
Usag^  (if  there  was  any)  of  making  Proclamations  upon  Default  ia 
a  Writ  of  Kight,  to  the  Intent  that  the  Country  might  have  the 
speedier  Notice  thereof.     And  Catline,  Chief  Justice  of  England, 
and  Dyer,  Chief  Justice  of  the  Common  Bench,   agreed  wilt 
Saunders,  that  by  the  Common  Law  Non-claim  was  peremptory  to 
the  Kight  of  a  Stranger,  as  well  after  Recovery  in  a  Writ  of  Right, 
as  in  a  Fine ;  and  to  that  Purpose  they  cited  divers  Authorities  out 
of  Bracton,  litn^ham,  and  otliers.     And  Dyer  said,  lie  imagined 
thai  *  public  Proclamation  was  made  in  a  Writ  of  Right  upon  De-      L      *^8  J 
fault  before  Judirment,  but  he  had  never  seen  an  Authority  thereof. 
And  from  this  Usage  in  a  vfnx  of  Right,  he  said,  he  conjectured 
that  the  Use  of  making  Proclamations  in  a  Formedon  upon  De- 
fault or  Reddition  was  lirst  derived.     *  And  hereupon  he  cited  the  »T.7  H.  4. 19. 
Case  in  T,  7  /i.  4.  where  in  a  Formedon  against  three,  they  came  ^-  Sfath.  Prodji!* 
in.  and  confessed  the  Action  of  the  Demandant,  wherefore  Pro-  ITfttl!!^   i?*** 
clamation  \ias  made  to  any  that  would  come  and  shew  why  the  H.  6. 34.  a. 
Demandant  ought  not  to  recover  upon  their  Confession;  and  there-  Booth  140. 
upon  one  came  in  and  shewed  that  he  had  enfeoffed  the  Tenants 
iipon  Condition  of  Payment  of  certain  Money  at  a  certain  Day, 
Which  he  had  paid,  and   one  of  the  Tenants  made  one  of  his  Ser- 
vants to  bring  this  Action  against  ihem,  in  order  to  make  him  lose 
liis  Land  and  his   Money   by  Collusion,  and  he  prayed  that  no 
Judgment  might  be  given  and  upon  this  the  Tcr-tenants  were  ex- 
amined, and  upon  the  Examination  the  Matter  was  found;  and 
Hichil  said,  ^'  the  Demandant  in  this  VVrit  shall  not  have  Judgment 
"  before  that  Gabriel  has   blown  his  Horn."      And  the  Tenants 
found  Mainprize  to  attend  the  Judgment  of  the  Court,  if  they  could 
be  found  Maintainers  of  this  Disceit.     And  he  said  tliat  Fitiherbert 
and  Statharn,  in  iheirTilles  of  Proclamation  ^  say,  that  l^oclamations 
bhall  be  made  in  such  Cases,  and  they  add,  **  Quterehy  what  i^w.*' 
And  so  they  who  argued  on  the  Part  of  the  Demandant  concluded 
that  Fines  were  of  the  greatest  Antiquity,  and  next  to  a  Recovery 
in  a  Writ  of  Rii;ht,  wVre  of  the  greatest  Force  and  Puissance. 
And  htreupon  Ihoic'n  suid,  that  by  reason  6f  the  Highness  of  a 
Fine,  and  of  the  Peace  and  Repose  which  it  carries  with  it,  it  may 
be  termed  Finis  legis,  et  Fructus  legis,  et  Exitus  legis,  et  Effectus 
legis. 

But  he  and  the  others  said,  that  notwithstanding  its  flighness  Tlic Prcserradon 
and  Pui-^sance,   yet   in   the  Consideration   of  a  Fine   there  is   one  o*  ancient  Rights 
Thing  which  is  aKva\s  le>  be  observed  and  coupled  with  it.     And  Common  l^w^ 
thai  is,  the  former  Ui^hts  which  Men  have  to  the  Laud,  which  the  and  the  Time lU 
first  Founders  of  our  Law  aiways  regarded.     So  ihatnotwiihstand-  pj^?*^  '*y  \^^'^^ 
jng  the  Hisi^hness  of  the  Fine,  lliey  made  Provision  for  the  Preser-  nuule!! 
vation  of  ancient  Rights,  and  it  was  never  their  Intent,  that  by  rais- 
ing up  the  one  the  other  should  be  suppressed,   but  that  both  of 
them  should  be  guided  by  Reason,  and  be   preserved   within  the 
^mils  thereof.     And  for  this  Cause  tliey  ordained  a  Means  to  pre- 
serve 
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•erve  the  ancient  Right,  and  that  was,  by  Entry,  Action,  or  Chan, 
within  a  certain  Hme,  viz.  within  a  Year  and  a  Day  after  the  Fme 
levied,  by  which  Entry,  if  it  was  lawful,  or  by  Recovery  by  Action 
the  Fine  was  utterly  annulled,  not  only  (as  Saunders  said)  agitait 
him  who  entered  lawfully  or  recovered,  bat  also  asainsi  all  thoss 
who  had  a  more  ancient  Right  than  he  who  entered  or  recovcrd. 
For,  he  said,  after  a  Fine  levied,  the  Possession  ought  to  contiaae 
a  Year  and  Day,  according  to  the  Purport  of  the  Fine,  and  if  it 
does  not,  but  one  enters  or  recovers,  and  so  avoids  the  Possessioa, 
then  the  Fine  by  the  Common  Law  was  avoided  not  only  agaiotf 
him,  but  against  all  others  that  had  Right  paramount,  although  tbej 
did  not  put  in  their  Claim  within  the  i  ear  and  Day  after  the  Fioe. 
^  H.  16  E^.  f.      And  for  Proof  hereof,  he  cited  ^  \6Ed.  2.  which  agrees  herewitfa, 
SlkJ^^**!^!  •*  1^®  •^i^'     And  Dyer  afterwards  affirmed    this,  and  said,  astke 
518.  Vim  Abr.  '  Lord,  who  has  annulled  by  Disceit  a  Fine  at  the  Common  Law, 
tit.  Fine  I',  a.  3.  has  restored  the  Right  to  him  who  levied  the  Fine,  so  has  be, 
pL  s.  Sliep.Prect.  whose  Entry  is  lawful,  annulled  the  Fine  by  his  Entry  within  the 
UM,  4  1 99.      Year  and  EHiy,  and  put  at  large  the  former  Kkht  of  others,  which, 
without  Claim  or  Action  by  them  within  the  Year  aud  Day,  wooM 
otherwise  have  been  bound.     And  Saunders  went  further,  and  i^ 
firmed,  that  if  the  Right  paramount  was  actually  bound,  yet  if  the 
Estate  which  passed  by  the  Fine,  be  afterwards  defeated,  the  R^ 

•  West*!  Synb.  paramount  is  restored.  And  hereupon  he  put  this  Case,  ri2. '  be 
pt.  €.  fo.  69.  a.  that  abates  after  the  Death  of  Tenant  in  Fee-simple  makes  a  Feoff- 
Coim^99^Co.  Toaeni  upon  Condition,  and  the  Feoffee  levies  a  Fine,  aud  a  Yeir 
Kcad.  on  Fines  And  Day  passes  without  Entry  or  Claim  by  the  Heir,  now  the  Co- 
IS.  Vin.  Abr.  tit.  nusee,  and  all  who  came  under  him,  were  barred  from  pleading  such 
I"£d  "wntei^^*  Fme  before  the  Sutute  of  Non-claim ;  but  if  afterwards  the  Cowt 
1  Leon.  8i.  per  tion  bad  been  broken,  by  reason  whereof  die  Abator  enters  ks 
PerwMf  J.  ihe  Condition  broken,  then  the  Heir  may  have  an  Assize  of  Mori' 

dancestor  against  the  Abator,  and  he  has  no  Defence  against  him, 
for  lie  cannot  claim  by  the  Conusee,  nor  under  his  Estate,  for  he 
has  defeated  his  Estate,  and  if  he  will  plead  in  Bar  of  the  Assize  of 
Mortdauccstor  tlie  Fine  levied  to  the  Conusee,  aiid  say  that  he  his 
his  Estate,  the  Matter  of  the  Avoidance  of  the  Estate  may  be 
shewn  in  Avoidance  of  tlie  Conclusion,  for  he  cannot  claim  Privi- 

•  West's  Symb.  lege  by  an  Estate  which  he  himself  has  defeated.  **  And  he  aid 
She*  p'  ^T  **  ^^^'  ^^  l^^t  since  the  Statute  of  4  H.  7.  is,  that  if  the  Estate  coo- 
CouQs.  99.  *         tained  in  the  Fine  be  defeated  within  the  five  Years,  the  Fine  his 

thereby  lost  its  Force,  not  only  against  him  who  defeated  it,  hot 

against  ail  others  that  had  Right  or  Title  paramount,  and  who  did 

not  put  in  their  Claim  within  the  five  Years  after  the  Prockma- 

,  tions,  although  it  be  so  that  he  who  defeated  it  brought  his  Action 

within  the  five  Years,  and  had  not  Judgment  and  Execution  uotil 
seven  Years  were  passed  after  the  Proclamations.  And  also  hs 
said  that  continual  Claim  upon  the  Land,  or  amongst  the  Neigh- 
bours out  of  the  Land,  where  he  dares  not  enter,  shall  disturb  the 
Fine  if  the  Entry  be  lawful.  And  it  was  also  said  on-th'is  Fait, 
that  before  the  Statute  \^hich  ousted  Non-claim,  a  Sti^nger  liho 
had  Right  might  come  in  within  the  Year,  and  put  in  his  Cltioi 

•  ®"*  **»?«  "  no  upon  the  '  Record  of  the  Fine,  quod  Catline  et  Dyer  ccncessermiL, 
•hall  »voi™  Jhe      **"^  ^^^  ^^^^  ^^^^  ^^®  Entry  was  thus^  viz. '  Talis  venit  et  ejpomi 

'  Statute  of  4/f.  7.  2  Leon.  53.  Brasier's  Case.  2  Inst.  518. 
'  S«e  Fleta,  Jib.  6.  cap.  53.  %1dbU  518. 
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elameum  suum  ad  terras  infra  scriptas,  and  it  was  written,  as  Dyer 

B'd'id,  in  the  Keconl  of  the  Foot  of  tlie  Fine,  viz.  under  the  iMne; 

and,  hu  9aid,  he  had  seen  that  such  Kntries  were  made  in  the  Reigns 

of  five  Kings  next  before  King  Edward  S,     And  Catliikt  allt^dged  "• 

that  he  had  seen  divers  Records  of  such  Entries,  but  he  said  that 

the  Day  of  the  Entry  of  the  Claim   was  not  put  in  the  Entry  of 

some,  so  that  it  did  not  appear  in  the  Ut'cords,  nor  was  it  testified 

that  it  was  entered  within  the  Year  and  Day,  but  yet,  he  said,  it  is 

to  be  intended  that  it  was  entered  wilhin  the  Year  and  Day,  and  it 

was  Hot  permitted  to  be  entered  after  the  Year  and  Day.     And  he 

cited  the  Words  of  Kracton,  who  writes  that  such  Claim  ought  to  b& 

made  within  the  Year  and  Day,  but  he  said  that  he  did  not  cite 

bim  as  an  ^  Author  in  our  Law,  but  for  Consonancy  and  Order  fAote35r(f)* 

•where  he  agrees  with  better  Authorities.      *  And  D^er  said,  in       r  «35q  i 

IG  Ed.  2.  in  a  Cui  in  vita  a  Fine  and  NoH-claim  was  pleaded  against  »  h  15  ej  • 

the  Woman  Demandant,  and  she  aliedged  Claim  entered  by  her  Fitg.  Continoal 

in  tlie  Foot  of  die  Fine ;  and  there  was  a  Variance  in  her  Name,  Claim  lO. 

for  tlie  Name  which  she  now  used  was  different  from  the  Name  in 

the  lilntry  of  the  Claim,  and  yet  she  there  joined  Issue  that  she 

was  the  same  Person  who  made  the  Claim  upon  the  Record.     And 

Hottf  the  Lord  Dyer  defined  Claim  in  this  Manner,  viz.  Claim  if  / 

a  Challenge   by  a  IVlan  of  th^  Propriety  or  Ownership  of  a  Tbing 

^hich  he  has  not  in  Possession,  but  which   is  wrongfully  detained 

from  him.     Upon  the  whole  therefore  there  were  ^  four  Claims  at  ** «  Init.  5ia. 

the  Common  Law  to  avoid  Fines,  that  is  to  say,  two  by  Record,  i?;"?!  v^  ^*  ^*!' 

and  two  tn  pais.     By  Record,  one  was,  a  real  Action  brought  Xudtewn  Rep. 

within  the  Year  according  to  the  Truth  of  the  Case,  the  other  was,  133.  Carson  146» 

Entry  of  Claim  in  tlie  Record  of  the  Foot  of  the  Fine.     In  Pais, 

pue  ^ins,  a  lawful  Entry  into  the  Land  by  him  that  had  Right,  and 

^n  Expulsion  of  the  Conusee,  or I'er- tenant;  the  other  was,  con* 

tiiiuat  Claim.     Wherefore  those  who  argued  on  the  Part  of  Siowel 

said,  that  notwithstanding  the  Puissance  of  Fines  at  the  Common 

Law,  yet  Respect  was  had  to  ancient  Rights,  and  the  Law  proifided 

these  Claims  for  the  Preservation  of  them. 

As  to  the  third  Point,  viz,  what  Persons  ought  to  make  Claim  Who  onght  t* 
to  avoid  being  concluded  by  the  I'ine,  they  said  tliat  those  ought  "^"^  Claim* 
to   make  it  who  were  Strangers  to  the  Fine,  and  had  *  present  •  *  Ia»t.  518. 
Right,  for  inasmuch  as  the  Time  of  Entry,  or  Action,  or  Claim 
was  but  within  the  Year,  he  who  within  the  Year  had  Cause  thereof 


he  in  the  Remainder  for  Life  may  enter  and  defeat  the  Fine,  and 
not  he  in  the  Remainder  in  F'ee,  and  if  he  enters,  this  shall  give 
Benefit  to  him  in  the  Remainder  in  Fee,  for  against  him  the  Fine 
shall  be  ousted  ;  and  by  the  same  Reason  if  he  makes  continual 
Claim,  he  in  the  Remainder  in  Fee  shall  ever  after  take  Benefit 
by  it,  and  shall  avoid  the  Fine,  ^s  Saunders  said.  *  And,  it  was  •flntt  518. 
said,  if  the  Tenant  for  Life  would  not  make  Claim  within  the  fJj|2M^4l7*^^ 
\ear,  but  suflered  the  Year  to  pasjs,  he  in  the  Reversitm  or  Re- 
mainder was  bound  at  the  Common  Law,  for  all  of  them,  that  is, 
the  particular  Tenant,  and  they  in  the  Remainder  or  Reversion, 
bad  but  a  Year  after  the  Fine  levied.    And  Catline  afterwards  in 

his 
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his  Argument  affirming  this,  said,  that  it  was  a  great  MiKbirf 
that  by  the  Latches  of  Tenant  for  Life,  or  Tenant  of  other  par- 
ticular Estate,  he  that  had  the  Remainder   or  Reveraon  in  Fee 
f  Co.  Litt  t6t.  b.  should  be  bound  for  ever.     'And  he  said  that  this  Mischief  v«s 
Po»^t360. (f ), ftr  one  of  the  great  Causrs  of  making  the  Act  of  34  Edw.  3.  cap.  16. 
fdUMB  which  ousted  Non-claim.     And  Brown  said,  that  the  Statute  of 

Westminster  2.  cap.  1 .  provided  for  the  Donor  in  Tail  in  tliis  Que 
long  before  the  Statute  of  34  Edw.  3.  for  the  Words  of  the  Statute 
are,  nor  shall  it  be  necessary  for  such  Heirs,  Qr  those  to  whom  tk 
Reversion  belongSy  to  put  in  their  Claim.  So  that  thb  Statute 
provides  that  it  is  not  necessary  for  Tenant  in  Tail  to  make  CltiiD, 
ex  quo  sequitur  that  Non-claim  shall  not  prejudice  bim,  nor  him  ii 
Heversion,  and  if  the  Tenant  in  Tail  dies  within  a  \  ear  after  ibe 
Fine  levied,  he  in  the  Reversion  by  ^he  said  Act  has  no  Necessity 
to  make  his  Claim.  And  so  this  Cuse  was  remedied,  firom  whence 
it  may  be  collected  that  before  he  should  have  been  bound. 

But  Brown  demanded,  inasmuch  as  Claim  is  luCessary  for  the 
Salvation  of  former  Rights,  who  ought  to  make  Claim  ?  And  to 
this  he  said,  as  also  did  Walsh  and  Saunders,  and  ail  that  argued 
on  the  Part  of  the  Demandant,  that  he  who  is  of  full  Age  d^bt 
.  always  to  make  the  Claim  within  tlie  Year,  for  he  has  Undei stand- 
ing and  Reason  to  know  his  Right,  and  to  know  whether  his  Eotij 
lie  lawful,  and  to  enter,  or  make  continual  Claim,  or  bring  ka 
Action  according  to  his  Right.  And  because  such  a  one  hai 
Season  and  Discretion,  it  is  reasonable  ihat  he  should  be  boood 
to  a  certain  I'ime.  But  an  Infant  has  no  Reason  nor  Vndo' 
standing,  and  therefore  it  would  be  utterly  unreasonable  to  bind 
one  to  a  certain  Time,  who  had  not  Discretion  to  know  his  R^ 
nor  to  understand  what  Action  be  should  bring,  nor  when  or  hov 
be  should  enter  or  make  his  Claim,  for  which  Reason  he  and  oliieii 
that  were  in  like  Case  were  by  the  Common  Law  exempted  ftoo 

•  See  Litt  S  441.  the  Law  of  Non-claim.     ^  And  this  was  proved  by  the  Implicatiofl 

of  the  said  Act  of  Westminster  2.  cap.  it  de  donis  conditionalibut 
which  says,  nor  shall  it  be  necessary  for  such  Heirs,  or  thm  to 
whom  the  Reversion  belongs  {although  they  shall  be  of  fallAit^ 
in  England,  and  out  of  Prison)  to  put  in  their  Claim ;  by  whick 
Words  {although  they  shall  be  of  full  Age)  it  is  implied  that  if 
he  was  within  Age,  he  was  not  driven  by  the  Common  Lav  to 
■Stat.  18  Ed.  1.  make  his  Claim.  The  like  appears  by  the  Statute  ^  de  mok 
Btat.  4.  levandi  fnes,  which  is  as  follows,  viz.  And  tlie  Cause  whf  such 

Solemnity  ought  to  be  done  in  a  Fine  is,  because  a  Fine  issoiigh 
a  Bury  and  of  so  great  Force,  and  of  so  strong  Nature  in  iUdft 
that  it  clearly  concTudeth  not  only  such  as  be  Parties  and  Priaa 
thereto,  and  their  Heirs,  but  all  other  People  of  the  World,  bein} 
of'  full  Age,  out  of  Prison,  ofid  of  good  memory,  and  within  ik 

•  In  the  Oripnal  Jour  Seas  the  Day  of  tlie  fine  levied,  *  if  they  make  not  tkdr 
llolu'Jil'rcMmde  Claim  of  their  Action,  within  a  Year  and  a  Day  by  the  CouMtrj. 
tour  Action  pur  u  And  Note,  where  some  Books  of  the  said  Statute  have  the  Words 
fay  deins  Ian  ei  le  (^que  le  Clerk  forclose,  &c.)  Catlifie  said  that  it  should  be  as  Jbovt, 
ZTii^X^^^elt  y*^^  ^'  ^'^'•^  forclose,  that  is,  it  clearly  or   utterly  forecloses  or 

'rally  followed, 

but  Mr.  Cay  in  bis  Preface  to  the  Abridgment  of  tlie  Statutes  propc^es  another,  ^hich  he  stys a 
a  more  probable  Reading,  thus,  sils  ne  metlront  hur  claim,  ou  dl  Record  Vadion^  on  lifmi,  4tml^ 
H  U  jour,  agaiast  the  Construction  here  after  made  by  Cttiline  opon  the  Words  ptr  le  pay, 

cooclodcs; 


Stowel  V.  Lord  Zouch.  in  Cam.  Scacc.  959* 

concludes ;  and  lie  said  that  the  Words  (pur  le  pay)  are  the  same 
in  Sense  M'ith  pur  le  pais,  that  is,  that  the  Action  shall  be  tried  by 
the  Country,  viz.  by  12  Men.     Whlferefore  inasmuch  as  the.  Statute 
says  that  a  Fine  clearly  concludes  all  Men  who  are  of  full  Age, 
out  of  Prison,  and  of  good  Memory,  and  within  the  four  Seas,* 
therein  it  is  implied  that  they  who  were  within  Age,  or  lay  under 
the  otiier  Detects,  were  not  bound  to  make  Claim.     And  all  this 
is  grounded  upon  good  Reason,  ^  for  an  Infant  being  void  of  Sense  '  8  Co.  lOo.  a.  k. 
cannot  know  his  Kight,  nor  understand  what  Action  is  proper  to  ^'^^*»  '>^  <5.  cap. 
be  brought  for  it,  nor  can  he  make  his  Claim,  or  do  other  Acts  Symb/pt^j!  fo. 
which  require  Discretion.     ^  And  in  the  like  Case  is  he  who  is  of  67.  b. 
unsound  Memory.    *  *  And  he  that  is  in  Prison  at  the  Time  of  the  ^  Pleu,*lib.  6. 
Fine  levied,  who  by  Intendment  of  Law  is  kept  close,  and  with-  ^''r  ♦^q  f 
out  Conference  \\\\h  others,  or  Intelligence  of  Things  abroad,  and  %q^  Litt.  «59. 
<^'ho  has  not  Liberty  to  go  at  large  to  make  Entry  or  Claim,  or  to  a.    Fteta,  Ubu  d. 
seek  Counsel,  ^  as  also  he  that  is  beyond  Sea  at  the  Time  of  the  ^P*  ^fMy^ffr 
Fine  levied,  who  is  presumed  not  to  have  Knowledge  of  any  sonmcnt  dI'mI'L 
Thing  done  in  England,  ought  not  in  Reason  to  be  bound  by  West's  Symb.  pt. 
their  Defaplt  of  Claim,  ifor  they  are  as  void,  in  Intendment  of  ^  ^®'  ^  ■•  Sheju 
Law,  of  any  Knowledge  of  the  Fine  levied,  as  an  Infant  or  Man  b  pieta  Ub^    * 
of  unsound  Memory  are  of  Sense  and  Reason,  and  therefore  they  cap.  54. is. 
shall  not  be  bound  to  make  Claim.     ^  But  Di^er  said  that  a  Feme*  eco.  Litt.  sss.lL 
covert  is  not  mentioned  in  any  of  the  Acts,  but  she  should  be  8  Co.  loo.  b. 
bound  by  Non-claim,   for  she  had  a  Husband  who  might  make  J^fo|^.^2f^*jjjj 
Claim.     And  he  said  that  in  one  of  the  Precedents  which  i)e  had  uob.  9sl 
seen,  a  Claim  was  entered  in  the  Foot  of  the  Fine  by  Baron  and 
Feme.      And  Saunders  said^  that  an  Infant  and  the  others  who 
y^ere  not  bound  to  make  Claim  within  a  Year  and  Day,  and 
their  Heirs,  were  exempted  from  making  Claim  at  any  Time„  for 
the  In&nt  was  not  bound  to  make  Claim  within  a  Year  and  Daj 
after  he  came  of  full  Age,  nor  he  of  unsound  Memory  within  a 
Year  and  Day  after  his  Memory  was  restored,  nor  he  in  Prison 
or  beyond  Sea  after  he  became  at  large  or  within  the  Realm,  but 
they  were  at  large  for  ever  by  the  Common  Law,  and  bound  to 
no  Time.     ^  And  Brown  said,  that  if  a  Disseizor  had  levied  a  Fine  4  g.  p.  Aec«WI 
before  the  Statute  of  Non-claim,  the  Disseizee  then  being  of  full  Post 365  (a)^^^ 
Age,  and  the  Disseizee  had  died  within  a  Year,  before  Entry  or  Sje^^^'j^J* 
Claim  made,  or  Action   brought,   and  the  Right  had  descended  srs.  (*)^D|ir« 
to  his  Son  and  Heir  within  Age,  he  was  at  large,  and  was   not 
bound   by  its  having  first  attached  in  his  Father ;  for  the  same 
Beason  which  would   have  exempted  him  from   making  Claim 
Mrithin  a  Year  and  Day  (being  an  infant),  if  he  had  had  the  Right 
at  the  Time  of  the  Fine  levied,  exempts  him  (being  an  Infant)  novr 
that  he  has  the  Right  by  Descent  within  the  Year  and  Day,  for  no 
Folly  shall  be  imputed  to  his  Father  for  not  entering  or  making 
Claim,  inasmuch  as  he  had  Time  to  do  it  during  the  whole  Year 
and  Day,  and  he  could  not  be  said  to  have  committed  Folly  in 
surceasing  his  Time  until  the  whole  Time  was  elapsed,  because 
he  died  before  it  was  elapsed,  and  when  his  Right  descended  to 
the  Infant,  he  was  not  bound'  to  Time  in  this  Case  any  more  than 
Jn  the' other  where  he  had  the  Right  at   the  Time  of  the  Fine 
.levied,  so  that  tlie  Reason  of  the  Common  Law  is  the  same  in 
both  the  Cases    And  Saunders  said,  if  there  was  Tenant  for  life, 
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Inrith  Remainder  for  Life,  and  the  Reversion  or  Remainder  in  Fee 
to  an  Infant,  the  first  Tenant ,  for  Life  aliened,  and  a  Fine  was 
levied y  now  the  Tenant  for  Life  in  Uemainder  ought  to  enter  or 
make  the  Claim,  but  if  he  had  died  within  the  Year  and  Da?,  the 
Infant  was  at  large,  and  should  not  be  bound,  altliough  the  Yev 
and  Day  had  been  passed  without  Entry,  Action,  or  Claim  by  him, 
causa  apparet  ex  dicto  Brown. 

Wherefore  they  who  held  the  Law  to  be  with  Stowel  condoded 
that  Fines  were  of  the  greatest  Force  by  the  Coaimon  Law,  but 
yet  not  so  great  as  to  destroy  former  Kights,  vrhich  were  mud 
Regarded,  and  for  the  Preservation  whereof  a  Time  was  giteo, 
but  of  which  Time  Infants  were  exempted.  And  afterwards^  tu. 
by  the  Act  of  34  Edw,  3.  cap.  16.  Non-claim  was  ousted.  Sauadm 
•aid  that  one  of  the  great  Causes  thereof  was  the  troublesome 
Times  of  War,  which  hindered  the  People  in  those  Days  from 
cSr***C?*Ut(U*  ^*^^"?  Notice  of  Fines;^  and  from  makitie  their  Claims.  •And 
^^  ^     '  he  said  that  by  Eauity  thereof  the  Law  of  Non<«laim  is  taken  awij 

in  a  Writ  of  Rignt^  for  there  was  the  same  Reason  in  both  tk 
Cases,  and  the  Law  vihich  in  Words  took  away  the  one,  in  Scne 

iStMgVfTfir  *®^^  *^^y  ^'^^  other.     '  Cfl/Z/wp  held  that  the  Unreastniableness  of 
5yfi:^^    ^  the  Law,:  in  that  they  in  Reversion  or  Remainder  were  booud  by 

the  Latches  or  Maliciousness  of  the  particular  Tenants  for  LBe, 
who  would  not  enter  or  make  Claim  within  nhe  Year  and  Dxf, 
was  one  of  the  great  Causes  of  the  Repeal  of  the  Statute  of 
Non-claim.  The  Law  of  Non-claim  being  ousted,  they  who  bdi 
the  Law  to  be  with  the  Demandant  said,  that  in  Process  of  Tiae 
a  Defect  was  found  in  the  Validity  of  Fines,  for  vibereas  Aij 
used  to  be  the  strongest  Assurance  that  People  could  have  of  tbeir 
Inheritances,  af^er  the  Statute  v\hich  ousted  Non-^laim  tbcj  foU 
their  Force,  and  became  very  weak,  and  in  Effect  nothing  mflit 
*F*^"h**^'  than  ^Feoffments  of  Record,  by  reason  whereof  the  Security  of 
a  a79,iQ0*   ]y]g|,»g  Inheritances  was  taken  away,  and   llie  Foundation  nhicfc 

established  them  was  broken  up,  which  introduced  great  Strilie 
end  Contention  amongst  the  Subjects  of  the  Realm,  and  which  tk 
Siakers  of  the  Act  of  4  U.  7.  intended  to  reform,  as  it  appein 
by  the  Preamble  of  the  said  Act,  whereby  it  seems  they  bad  three 
Things  in  View.  The  iirst  was,  to  enhance  the  Reputatioo  of 
Fines,  and  to  make  them  of  a  puissant  Nature.  Secondly,  to 
preserve  ancient  Rights,  so  that  they  were  pursued  within  a  certaia 
Time.  Thirdly,  if  the  ancient  Right  at  the  'Fime  of  the  Fine 
levied,  or  after  within  the  Time  limited,  was  in  an  Infant,  or 
others  who  had  not  Reason  or  Knowledge  of  the  Fine,  or  waatd 
Liberty,  to  favour  them  until  sucli  Time  as  the  Impediments  were 
removed,  and  then  to  give  them  sufficient  Time  to  pursue  their 
Right.  In  Mhich  three  Points  the  Makers  of  the  Act  of  4l/.  7* 
Beem  to  have  pursued  the  Reason  of  the  ancient  Common  Lawio 
Fines  before  the  Statute  of  Non-claim  was  ousted.  And  io  so 
doing  they  built  upon  a  firm  Foundation.  And  for  the  better  ap> 
prehending  the  same,  every  Branch  of  the  Act  is  to  be  consider 
by  itself,  which  being  done,  it  will  appear  that  Stowel  now  £^ 
mandant  is  out  of  the  Letter,  or  at  least  out  of  the  Sense  of  the 
Jjetter,  of  every  Branch,  and  if  he  is  within  the  Letter  of  aoj 
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Branch,  he  is  let  at  large  by  some  other  Branch|  and  so  is  at 
Liberty. 

And  as  to  the  Body  of  the  Act,  (which  is  the  first  of  the  four  l  Point. 

Divisions)  it  consists  in  these  Words  of  Ordinance,  viz.     And  the  ^^^^^^^  ^^nbe 
said  Proclamations  so  had  and  made,  the  Fine  to  be  a  final  Endy  bound  by  the  Bo> 
and  conclude  as  well  Privies  as  Stran<rers  to  the  same,  except  Women  dy  of  the  Act  of 
covert^  other  than  he  Parties  to  the  said  Fine,  and  every  Person  then  ^  "*  ^*  ^^P*  **• 
being  within  the  Age  of  2,1  Years,  in  Prison,  or  out  of  this  Realm, 
or  not  of  whole  Mind  at  the  Time  of  the  said  Fine  levied,  not  Par-- 
ties  to  such  Fine.    Which  Words  are  to  be  considered.     And  here  it 
is  to  be  observed,  that  tliis  Ordinance  is  general,  viz.  that  the  Fine 
*  shall  be  a  final  Fjud,  and  shall  conclude  as  well  Privies  as       [  ♦S6l  ] 
Strangers;  *  which  Words,  if  the  Act  had  stopped  there,  would  »Dy.  s.  pi,  s. 
have  conchided  all,  and  the  Act  might  have  been  called  general  Post  369  (^h)! 
in  Letter,  but  afterwards  it  excepts  Infants,  and  the  others  con- 
tained in  the  Exception.     In  which  Case  Harper,  Bendloe,  FValsh, 
Srown,  and  Saunders,  also  said,  ''it   is  to  be  known    that  that  bcart!>9.  Cw- 
which  is  excepted  out  of  the  Act  is  out  of  the  Provision  of  the  wn  ssr. 
-Act,  and  there  is  no  Ordinance  made  in  Relation  to  it,  but  it  is  as 
fiilty  exempted  out  of  the  Act,  as  if  the  Act  had  never  been  made. 
^  As  a  Feoffment  of  a  Manor,  except  an  Acre,  makes  the  Acre  «Bro.  Re«erva- 
never  to  pass,  as  Harper  said.     ^  And  a  I^ase  of  all  my  Lands  in  ^'^^  •*^*  ^'^'  ^^^^ 
Dale,  except  White- Acre,  is  as  void  for  White  Acre  as  if  no  Lease  4Ciirt.  99.Xiir* 
had  been  made.     And  a  Gift  of  my  Horses,  except  my  black  son  337» 
Horse,  is  as  void  for  my  black  Horse  as  if  no  Gift  had  been 
made;  for  that  uhich  is  excepted  out  of  the  general  Words  is  in 
the  tame  Case  as  if  nothing  had  ever  been  spoken  of  it.     And 
Wahh  said^  that  there  is  a  Diversity  between  an  Exception  and  a 
Saying,  for  ap  Exception  exempts  clearly,  but  a  Saving  goes  to 
the  Aiatters  touched,  and  does  not  exempt.     And  so  tUs  general 
Purview,  that  the  Fine  shall  conclude  Strangers,  except  Women- 
covert,  Infants,  and  Persons  out  of  the  Realm,  and  of  unsound 
Memory,  is  made  only  against  others  than  those  that  are  excepted, 
and  is  of  the  same  Effect,  as  to  Strangers,  as  if  the  Act  had  said, 
that  the  Fine  shall  be  a  final  End,  and  shall  conclude  all  Strai^ra 
being  discovert,  of  full  Age,  not  in  Prison,  and  of  sound  Me<^ 
snory,  and  none  others,  and  against  such  as  are  not  in  such  Degree 
it  is  a  general  Act,  and  against  no  other  Strangers.    Then  here 
Stowel,  the  Grandfather,  was  a  Stranger  to  the  Fnie,  and  of  full 
i\ge  at  the  Time  of  the  Fine  levied^  erso  he  was  bound,  but  Stotcel, 
the  Demandant,  was  a  Stranger  to  the  Fine,  and  within  Age  at 
the  Time  of  the  Fine  levied,  ergo  he  is  excepted,  and  is  in  the 
same  Degree  as  if  the  Act  had  never  been  made ;  so  that  he  is  at 
Laberty  and  bound  to  no  Time  within  Age  or  at  full  Age,  if  there 
had  been  no  other  Words  afterwards  in  the  Act,  and  therefore  if 
Stowel,   now  Demandant,    had  had  Right  at  the  Time  of  the 
Fine   levied,    he  bad  been  left   at  large  by  diis  Exception,  and 
might  have  entered  or  claimed  the  Land  40  or  50  Years  after,  if 
there  had  been  no  further  Provision  in  the  Act ;  for  which  Reason, 
in  order  to  bind  to  a  certain  Time  Infants  and  others  who  were 
•excepted,  the  Clause  afterwards  was  made  which  binds  them  to 
live  Years  next  after  their  Imperfections  or  Impediments  removed, 
tvithin  which,  if  they  don't  pursue  their  Actions  or  enter,  the  last 
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(Clause  concludes  theop.  So  that  those  wbp  are  let  at  hrge  bj 
the  Exception  are  restrained  by  the  last  Clause  made  tonchin; 
them,  which  last  Clause  is  entirely  to  the  Disadvabt^e  of  thosi 
vho  are  contained  in  the  Exception. 

But,  they  said,  it  has  been  objected  by  some  of  thdse  iirho  u* 
gued  on  the  other  Side,  that  the  Infants  and  others  codtained  is 
Sie  Exception  ought  to  be  taken  for  such  as  had  Right  at  theXne 
of  the  Fine  levied,  for,  it  has  been  said,  Mrhy  should  they  be  ex- 
cepted if  they  bad  no  Right?  For  if  they  have  no  Right  they  mtf 
be  barred  without  any  Fuie  with  Proclamations^  viz.  by  TriTene 
of  their  Right,  and  the  Statute  was  made  to  conclude  those  tbn 
had  Right,  and  were  remiss  in  making  their  Entry,  CUim,  or  Sdt, 
and  none  others,  for  it  is  not  necessary  to  make  a  Law  to  MbA 

r.    -    ,  those  who  have  no  Right,  and  who  may  be  easily  barred  fbrD^ 

fault  of  Right,  but  Uie  Act  was  made  to  conclude  those  of  tin 
Right  who  had  Right,  and  were  remiss,  as  is  aforesaid,  and  ncai 
otiiers,   out  of  which  general  Purview  made  to  conclude  thoK 
vrho  had  Right  they  are  excepted  who  are  named  in  the  Eioep> 
tion,  and  who  had  been  touched  by  the  Generality  of  the  Ptar- 
ifiew,    if  no  Exception   had   been  made,  which  Persons  so  ex- 
cepted were  intended  by  the  Makers  of  the  Act  to  have  Right  St 
the  Time  of  the  Fine  levied ;  and  this  (say  they)  is  proved  1^  lb 
Clause  afterwards,  which  binds  them  to  a  certain  Time,  the  Wonb 
ivhereof  are,  those  excepted  having  any  Hight  or  Title,  or  Cmat 
of  Action,  to  any  of  the  said  Lqnd^  or  Hereditaments  skall  tA 
their  Actions  or  Entries  mt/ufi  Jive  Years  next  qfter  they  come  iW 
be  of  full  Age  of2\  Years^  out  of  Prison,  unconvert,  within  tH 
Realm,  ana  of   tphole  Mind;   which  Word  (having  Right  « 
Title)  (say  they)  ought  to  be  intended  having  at  the  Time  of  lb 
Pine  levied,  and  in  Sense  amounts  to  the  same  as  if  it  had  bed 
expressed    '^  having  at   tlie  Time  of  the  Fine  levied  any  Rigb^ 
*'  or  Title,  or  Cause  of  Action  to  the  Lands,  Sfc.*'     So  that  tbii 
Branch  (say  they)  proves  that  the  Exception   was   intended  of 
such  Persons,  and  uo  others,  as  had  Right  or  Title  at  theliat 
of  the  Fine  Jevicd ;  and  such  (say  they)  was  not  tlie  Derandaot 
here,  for  at  the  Time  of  the  Fine  levied,  and  also  of  the  Prod^ 
mations  made,  the  Right  was  in  Stowel,  the  Grandfather,  aadaot 
in  StoTcelt  the  Demandant,  for  the  Right  came  to  him  afterwank^ 
so  that  the  Demandant  is  out  of  tlie  lixception.     In  Answer  to 
this  Objection  tliey  urged,   and  especially  Brown  strongly,  tbt 
the  general  Purview,  which  excludes  Strangers,  was  not  ocdy  made 
against  tliose  who  I.ad  Right,  but  against  all  others  who  wouU 
pretend  Title,  though  they  had  no  Right,  for  tl&e  Design  of  tb 
Statute  was  to  establish  general  Peace  and  Quiet,  and  to  bar  0 
well  a  Pretence  of  Right,  where  there  was  no  Right  in  Fact, « 
where  there  was  one.     For  if  one  who  has  no  Right  will  pretest 
an  Action  against  the  Conusee  of  a  Fine  after  the  five  Year%  b 
shall  plead  the  Fine  with  Proclamations  against  him  as  well  as  if 
be  had  had  a  Right,  and  shall  not  be  driven  to  confess  that  iImr 
ever  was  a  Right  in  him.     So  that  the  Right  is  never  exaOMOiMi 
where  he  pleads « the  Fine  and  Proclamations,  but  there  he  abl 
demand  Judgment  if  against  the  Fine  with  Proclamations  levied  lb 

•Palni.tsr^         Demandant  ought  to  maintain  his  Action,  and  ao  he  shall 'rdr 
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upon  the  Conclusion  without  confessing  any  Right  in  the  Demand- 
ant ;  and  thus  the  Conclusion  and  Bar  by  the  Fine  is  by  tlie  Intent 
of  the  Makers  of  the  Act  made  universal,  r/'z*  as  well  against  a  pre- 
tended Kight,  where  there  is  no  Right  in  Fact,  as  where  there  was 
a  4{ight,  and  it  is  lost  by  Latches,  and  being  so  taken  it  is  made 
more  universal,  and  contributes  more  to  the  public  Repose  of  the 
Kealm.  Wherefore  tlie  Purview  was  made  against  all  Strangers 
generally,  viz.  as  xvell  Injanls  as  Men  of  full  ^ge^  whether  they 
had  Right  or  not.  And  accordingly  the  Exception  is  made  gene* 
fally,  viz.  except  WomeO'Covertj  and  every  Person  being  ztithin  t/ie 
jige  of  *1\  YearSf  &c.  and  it  does  not  say  **  Women-covert,  or 
Infants  having  Rigiit  at  the  Time  of  the  Fine  levied,"  but  as  gene- 
ral  *  as  the  Purview  was,  so  general  is  the  Exception,  that  is  to  [  *  362  j 
say,  the  Persons  of  infants  are  excepted  generally,  and  not  such 
Infants  only  as  luive  Right.  And  therefore  Slowel  now  Demandant, 
'who  was  a  Person  witliin  the  Age  of  21  Yeiirs  at  the  Time  of  thtt 
Fme  levied,  is  absolutely  excepted  out  of  the  Purview,  and  con* 
aequ^Dtly  out  of  the  Body  of  the  Act,  for  that  which  b  excepted 
out  of  the  Purview  i&  not  any  Part  of  the  Purviciv. 

But,  they  said,  the  Counsel  on  the  other  Side,  (who  argued  that 
Stowely  the  Demandant,  who  is  out  of  the  express  Letter,  is  com- 
prehended within  the  Purview)  have  sought  Help  from  the  Intent 
of  the  Makers  of  the  Act,  which  Intent  is  not  found  in  the  express 
Letter  of  the  Purview  and  l£xception,  but  is  gathered  from  Rea- 
son, and  for  the  better  Illustration  thereof  tliey  have  collected  a 
Presumption  from  another  Clause,  viz,  from  the  Clause  made 
touching  those  who  are  excepted,  nbere  the  said  Words  are,  viz. 
Jkaving  any  Right  or  Title,  or  Cause  of  Action,  Whereupon  Brown 
said  to  tliose  of  the  contrary  Opinion  to  him,  remember  this,  and 
allow  us  the  like  reasonable  Intent,  and  Aid  of  other  Clauses  to 
prove  the  Intent,  where  the  express  Letter  fails.  And  as  to  this 
last  Clause,  he  said,  it  is  first  to  be  remembered  that  all  Infiints, 
who  have  Right  at  the  Time  of  the  Fine  levied,  were  excepted, 
and  also  all  Infants  who  had  not  Right  at  the  Time  of  the  Fiaa 
levied  were  excepted.  And  this  last  Branch  enacts,  that  all  fVo^ 
men-covert  not  Parties  to  the  Fine,  and  every  Person  within  Age, 
in  Prison,  or  out  of  the  Realm,  and  not  of  whole  Mind  at  the 
Time  of  the  Fine  levied  and  ingrossed,  and  by  the  Jet  before  ex- 
ceptedf  having  any  Right  or  Title,  or  Cause  of  Action  to  the 


not  say,  having  at  the  Time  of  the  Fine,  biit  having  general  I  j, 
which  shall  be  intended  (as  Bendloe,  Brown,  and  Saunders' md) 
having  at  die  Time  of  their  Entry  or  Suit  taken  within  the  five 
Years,  and  not  having  at  the  Time  of  the  Fine  levied  only.  For 
it  might  be  that  an  Infant  had  Right  at  the  Time  of  the  Fine  le- 
vied, and  had  not  Right  when  he  came  of  fall  Age,  and  in* such 
Case  the  Statute  does  not  intend  to  give  him  Entry  or  Action  at 
lus  full  Age.  'And  if  the  Word  (having)  should  bie  intended  at 
the  I'ime  of  the  Fme  levied,  dien  by  the  Words  be  shall  have  an 
Action  or  Entry  which  was  lawful  at  that  Time,  which  cannot  be 
so  intended,  but  (having)  must  of  Necessity  be  uoderatood  hating 

z  z  at 


89il  Stowel  V.  Lord  Zoueb.  iii  Cam.  Scacc. 

at  the  Time  of  the  Suit  or  Entry  taken  withio  the  five  Yean^  vk« 

ther  this  Right  was  vested  in  him  at  the  Time  of  the  fme  kricd, 

or  afterwalrdb  came  to  him  within  Age,  aa  in  our  Case  it  did  is 

Fact.    And  although  Infants  were  excepted  generally,  that  ii  Is 

aajy  as  well  those  who  had  Bight  at  the  Time  of  the  Fine  faa4 

as  others  mho  had  no  Rif^ty  yet  it  was  to  no  Purpose  to  bindssy 

to  the  Time  of  five  Years  but  those  who  had  Rjgfat  at  their  M 

Age,  and  at  the  Time  of  the  Action  or  Entry  taken  withia  ik 

five  Years,  for  the  former  Right  which  waa  in  the  Persoos  o- 

oepted  at  the  Time  of  the  Fine  levied  was  not  so  oiuch  the  Cmt 

of  binding  them  to  a  certain  Time,  as  the  Right  vrhich  they  U 

at  die  Time  of  the  Action  or  Entry  taken  withia  ffae  five  Yen 

after  their  full  Age»  or  Imperfections  or  Impedimenta  removed, » 

that  this  Right  which  they  then  had,  and  none  other,  is  the  efe* 

tual  Cause  of  innding  them  to  Action  or  Entry  within  five  Yen 

next  after  their  full  Age»  or  the  other  Imperfections  or  fmpfdi 

neots  removed;   for  which  Reason  there  does   not  appear  My 

Kind  of  Intent  in  this   last  Clause  that  the  .  Persona  eicc|iii 

should  have  Right  at  the  lime  of  the  Fine  levied,  but  thm  ii 

great  Reason  to  take  the  Word  (having)  aecotding  to  its  lomd 

Sense  and  Meaning,  «is.  at  the  Time  of  the  Action  or  Sshy 

taken.     Wherefore  there  is  no  Word  in  the  Bsoeptiosi,  nor  «i  llii 

Clause  for  the  Direction  of  the  Persons  excepted,  nor  m  mi 

Clause  afterwards,  which  induces  us  to  think,  that  it  was  the  b 

tent  of  the  Makers  of  the  Act  that  the  Persona  esH:epted  shoiy 

be  such  only  as  had  Right  at  the  Time  of  the  Fine  levied,    fttf 

it  is  within  the  Words  and  Ihtent  also  of  the  Act,  that  th^  «b 

had  not  Right  at  the  Time  of  •  the  Fme  levied  are  excepted  as  vd 

as  the  others,  and  that  they,  if  the  Right  conies  to  them  dmf 

their  Nonage,  shall  have  five  Years  after  their  full  Age^  as  ad! 

as  the  others  who  had  Right  at  the  Time  of  the  Fine  lemd,  ad 

which  continued  in  them  until  their  Aill  Age.     Whereupon  it  tit 

lows,  that  Stowelf   the  Demandant,  who  had  not  Right  at  ik 

Time  of  the  Fine  levied,  was  excepted ;  and  for  the  Right  whiA 

came  to  him  during  his  Nonage,  he  had  five  Years  afier  Im  il 

Age  to  enter  or  bring  his  Action* 

And  further  Brown  aigued  and  said,  that  if  no  Infant  is  a* 
cepted  but  such  as  had  Right  at  the  Time  of  the  Fine  knait 
firom  thence  it  follows,  that  Stowel^  the  Demandant,  was  sot 
bound  by  the  Purview  before  the  Exception,  becrause  he  had  aot 
Right  at  the  Time  of  the  Fine  levied,  for  the  Act  excepts  aoae  J 
but  those  who  were  bound  before,  for  it  is  not  the  Nature  of  n 
Exception  to  except  a  Thing  not  comprehended  before,  aod  it 
would  be  in  vain  and  idle  to  except  one  who  waa  not  bouad  la- 
fore*  And  also  it  is  to  be  intend^  that  the  Purview  was  apt 
more  full  i^nst  any  Strangers  than  the  Exception  is  as  to  late 
Strangers.  So  that  the  Latitude  of  the  FIxception  is  measand  hf 
the  Latitude  of  the  Purview,  for  it  was  the  Intention  of  the  Act » 
exempt  out  of  the  whole  Purview  Infiints  and  the  othera  contaiaed 
in  the  Exception,  inasmuch  as  they  could  not  know  how  to  ealff 
or  bring  their  Action  by  reason  of  tlieir  Want  of  Diacietion,  ad 
ether  Defects,  ex  quo  seauitur,  that  if  no  Infant  is  exoqpled  bd 
Mch  as  had  Rigbt  at  Oms  Tiae  of  thp  Fina  tevkw^  thca  *e 

Ptaitic*! 
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Purview,  which  was  not  larger  than  the  Exception,  wis  agamsr 

none  but  those  who  had  Right  at  the  Time  of  the  Fine  leried* 

ibid  then  inasmuch  as  Stowelf  the  Demandant,  was  not  exce|>tecl, 

because  he  had  no  Right  at  the  Time  of  the  Fine  levied,  ergo  • 

fan  was  not  bound  by  the  Purview,  which  was  only  against  thosai 

who  had  Right,   and  therefore  Siawel^   now  Demandant,  is  at 

hfge.     So  that  by  necessary  Consequence  the  Argument  and  the' 

C^onclttsion  thereof  is  retorted  upon  liim  who  alle^ges  that  Siowet, 

the  Demandant,  who  was  a  Stranger,  and  had  not  Righ^  way 

not  excepted,  for  from  thence  it  will  follow  diat  he  was  nor 

bound  by  the  Premisses  of  the  Act   And  therefore,  as  it  seemed  to 

him,  qu&cunque  via  daia^  viz.  whether  Stowel  the  Demandant,  is 

ttcepted  or  not,  be  is  not  bound.     For  if  he  was  bound  by  the 

*  Purview^  he  is  afterwards  excepted,  and  if  he  was  not  bound  by      r  #  535  1 

the  Purview,  there  is  no  Necessity  for  him  to  be  excepted,  as  he  is 

left  at  large.    So  that  he  is  out  of  the  Body  of  the  Act  consisting 

of  the  Purview  and  the  Exception,  that  is,  he  is  out  of  the  Letter 

UDd  Intent  thereof  by  both  the  Arguments,  whether  he  is  com* 

jfcriaed  within  the  Exception  or  not,  and  so  he  is  at  large,  and  hat 

TSmt  to  enter  within  iife  Years  after  his  fiiU  Age. 

.   Then  as  to  the  second  Point,  riz.  admitting  that  Stowel,  now     f  Point. 
Pemandant^  is  comprised  within  the  Enception,  whether  or  no  he  AdmittiDg  that 
fans  pursued  the  Time  prescribed  within  the  Branch  afterwards  |^o^  bC^d? ^ 
mtuie  touching  the  Persons  excepted,  which  Branch  binds  them  to  theBody  of  the 
inke  their  Actions  or  tawftil  Entry  according  to  their  Right  and  Act,  becavM 
TMe,  within  five  Years  nest  after  they  come  and  be  of  the  Age  J^X^ExIsTlteii 
mi^l  Yean,  out  of  Prison,  uncovert,  within  this  Heahn,  and  of  whether  or  no  hs 
trisole  Mind ;  and  if  tliey  n^lect  so  to  do,  that  they  ahaU  be  con«  has  parsueU  the 
dnded  for  ever  by  the  said  Fine.    And  as  to  this,  it  appears  S'lSu'S^^dT'of 
ptmnly  by  the  Pleading  that  he  has  pursued  the*  Time  limited  in  the  Act,  which 
ifae  said  Clansci.    For  at  the  Time  of  the  Pine  levied  he  n^s  of  binds  the  Per- 
*e  Age  of  diree  Years  and  a  few  Months;  at  the  ITime  of  the  S!r?Yem!^? 
Heath  of  his  GraocMitber^  which  was  the  ^th  Day  of  ^ugaiif,  their  Imperfec- 
idmmo.  SS  Hen.  8.  be  was  of  the  Age  of  six  Years,  at  vmch  tions  removed? 
Tine  the  Itight  first  vested  in  himy  and  he  contitaaii&d  within  Age 
until  the  £6tb  Day  of  Juguti^  Jnn^  4Maryi  when  he  came  of 
lUl  Age ;  and  the  22d  Day  of  Oct&btrAmkntxt  following,  wliich 
is  within  five  Years  after  his  full  Agie,  he  entered^  wbereilpon  he 
km  brought  this  Action,  so  that  without  Question  be  has  fuUy 
IMsrsoed  &e  Tenor  of  that  Branch. 

'  'And  as  to  the  third  Point,  viz.  admittmr  that  the  Demandant     s  Point, 
and  his  Grandfedier  also  is  bound  by  the  Body  of  the  Act,  and  ^^'oe^dM^ 
Ibnt  the  Demandant   is  not  comprised  u^in   the  Exception,  is^oand  by  the 
ushctber  or  no  he  shall  be  aided  by  the  first  Saving.     And  as  to  Body  of  the  Act, 
ibis,  Ifabk,  Bmwt,  and  Saumden  held  that  Stomt,  the  Demand-  edtu^rS!?  e!^. 
JMil^  shall  be  aided  by  the  Sense  and  reasonable  Constractioii  of  ception)  whether* 
die  Words  of  the  first  Saving.    And' first  of  all  they  said,  that  or  no  he  shfii  he 
Acts  of  P^iament  ai«  Laws  positive  which'  oobsist  of  two  Parts.  ^^^^  ^7  ^  A^*^ 
*Tbe  first  is,  the  Words  of  the  Act,  the  other  is  the  Sense,  forth^  >Hardr.«OB. 
Iiietler  without  the  Sense  does  not  make  the  Law,  but  tfaeLiefter  Ante8t(d). 
SHid  the  Sense  together,  and  every  one  Aarwonid  be  aequeiflied  f^^^^^W*  ^ 
UMtk  the  Law  positive  oiq|bt  to  undftfsftHid  them^  both«    Afld^the  ^  '' 
WiSkj  In  sfffsAoid  theS— s»*  is  fa  pWMJdsr  Ihii- comsiin *t:iwr^ 

X  z  £  which 
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wbicb  is  tbe  Aocient  of  every  positive  Law  (as  Broim  said)»  and 
has  a  Place  in  the  Expontion  of  tke  Law  positive ;  and  thereby 
tbe  Mificbiefs  and  Inconveniences,  uhich  are  in  the  Letter,  are  to 
be  considered  and  avoided  by  the  Application  of  Reason,  and  by 
*  Poet  564  (a).      putting  such  ^  Construction  upon  the  Letter  of  the  Law  positive  s 

shall  eiclttde  all  Kigours  and  Mischiefs,  and  stand  with  Eqaily 
«nd  good  Reason.  Then  here  the  Words  of  the  Act  are,  thai  tk 
Fine  shaU  conclude  as  weU  Privies  as  Strangers^  such  is  the  Let- 
ter. But  who  is  a  Privy,  and  who  is  a  Stranger,  tbe  Letter  does 
not  shew,  as  Brown  said,  but  this  the  common  Law,  which  is  t 
«  O.  BcndL  177*    Master  in  Eiposkion,  shews  us,  viz.  ^  he  is  a  Privy  who  is  aoC 

Party,  and  between  whom  mid  the  Party  there  is  Privily  of  Blood, 
as  the  Hear-:  For  properly  those  who  levy  the  Fine  are  distant 
Parties,  and  their  Heirs  are  Privies,  and  tlie  Fine  now  concludes 
Privies,  for  all  Privies  were  not  concluded  before,  as  the  Heirs  in 
Taii„  but  Parties  were  concluded  by  a  Fine  at  common  Law,  and 
tlierefore  it  was  not  necessary  that  the  Letter  should  extend  to 
f  O.  IScndl.  177.    them.     ^  And  Strangers  are  tliose  who  are  not  Parties  to  the  Fine, 

nor  Privies,  as  Stawelf  the  Grandfatlier,  here  was,  who  is  a  men 
Stranger  to  the  Fine,  and  to  the  Blood  of  tbe  Parties  to  the  fine, 
and  therefore  he  is  included  and  touched  by  the  Body  of  the  Act. 
Yett  Sir,  there  is  a  Saving  to  him  and  his  Heirs^  suck  Rigitf 
Claim^  and  Interest  as  thejf  had  to  or  m  the  said  Lands  at  tke 
I'ime  of  such  Fine  engrossed^  so  that  they  pnrsue  their  Tuli^ 
Claini^  or  Interest  by  Way  of  Action  or  lawful  Entry  within  five 
Years  mxi  after  the  Proclamations  had  or  made.  And  tberrCore 
although  the  Fine  is  made  a  final  Conclusion  to  Strangers,  yet  tbe 
Makers  of  the  Act  had  Regard  to  fonner  Rights,  and  ordained 
Remedy  for  the  Preservation  of  them,  %vhich  was  agreeable  to  tbe 
Mature  and  Consideration  of  a  Fine  at  the  common  Law  before 
the  Statute  of  Non-claim,  ^iz,  in  giving  Time  to  make  Cbin 
thereto.  So  that  it  seems  the  Reason  of  the  common  Law  is  liie 
Foundation  of  this  Act,  and  therefore  the  Fine  after  the  Procbna- 
tions  is  become  of  great  Force  and  Puissance,  but  nevertbeiesB 
the  former  Rif^t  is  saved.  And  to  such  Intent  was  the  first  Ssv- 
'ixtg  made,  by  which  the  Right  which  is  confessed  to  be  in  Stasdt 
tlie  Grandfather,  is  saved  not  only  to  him  but  to  his  Heirs  also,  so 
that  they  pursue  their  Htle,  Qaim,  or  Interest  by  Action  orlivfiil 
£ntry  within  five  Years  after  the  Proclamadoiis  had  or  made. 
And  so  it  is  to  be  noted  that  Time  is  given  to  him,  and  to  bis 
Heirs  to  pursue  the  Right  within  five  Years.  So  that  he  and  his 
Heirs  have  Election  given  them  to  commence  the  Pursuit  of  tbeir 
Right  at  what  Day  they  please  within  the  five  Years,  and  it  skill 
>M>t  be  accounted  the  Folly  of  him  or  his  Heirs  if  they  protract 
the  Time  until  tlie  last  Year,  or  the  last  Day,  because  the  ^ct 
gives  them  Election  at  what  Time  to  pursoe  it  within  tbe  fee 
Years,  tio  that  no  Folly  or  Latches  can  be  imputed  to  Sioveli  tbe 
Grandfather,  or  to  his  Heirs,  until  the  whole  five  Years  se 
elapsed.  And  then  when  Stowel^  the  Grandfiilher,  is  dead  ia  die 
mean  Time  by  the  Hand  of  God,  and  the  Right  is  descended  to  bii 
Heir,  who  is  under  the  Age  of  six  Years,  it  was  not  the  Intention 
of  the  Ma^eis  of.  tlie  Act  that  such  Heir  should  be  driven  to  make 
his  Ckim  by  Action  or  Eatsy,  for  at-such  Age  he  faas.no  Under- 

standio; 
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standing  nor  Discretion  to  know  his  Right,  nor  to  make  Entry,  or 
commence  Suit,  and  such  Persons  \iere  never  intended  by  the 
^takers  of  the  Act;  but  the  Saving  is  general  to  him  and  to  his 
Heirs,  wherein  Stowel,  the  Demandant,  is  included,   because  he 
is  Heir  to  him  who  had  the  Kight.     But  there  is  a  Condition  in 
the  Savings  viz.  «a  that  tketf  pursue  their  TitU,  Sfc.  which  Word 
(tlieif)  is  as  much  as  that  he  and  his  Heirs  shall  pursue  their  lltle, 
ifc.  within  five  ^  ears ;  and  there  the  Heirs  intended  are  such  as  are 
cyf  full  Age,  of  whole  Mind,  uncovert,   at  large,  out  of  Prison, 
find  within  the  Realm,  for  such  had  the  full  Use  of  Reason,  and 
were  free  from  any  Impediments,  and  I'^olly  might  be  imputed  to 
•them  in  not  pursuing  their  Rii^ht,  and  the  Makers  of  the  Act 
never  intended  to  bind  any  who  had  Right,  but  those  only  to 
whom  liQtches  of  SCiit  or  Entry  might  be  imputed.     And  latches 
of  Suit  or  Entry  cannot  be  imputed  to  an  Infant,  whom  God  has 
not  endowed  with  Understanding  or  Reason,  for  *  if  he  should       [  *  364  ] 
take  an  Action,  his  Right  and  his  Action  might  be  spch  as  a  Writ 
of  Right,  and  the  like,  which  he  could  not  prosecute,  nor  compel 
the  other  Party  to  answer  to  during  his  Nonage,  but  the  Parol 
should  demur,  and  then  it  would  be  in  vain  to  force  owe  to  take  an 
Action  during  his  Nonage,  which  he  cannot  prosecute,  nor  compel 
the  other  Party  to  answer  to  during  his  Nonage,  and  such  never 
was  the  Intent  of  the  Makers  of  the  Act :  But  the  Heirs  meant 
by  the  Act  shall  be  taken  in  a  reasonable  Sense  for  such  as  are  of 
full  Age,  and  void  of  the  other  Imperfections  or  Impediments, 
and  this  as  strongly  as  if  the  Words  had  been  expressly  thus,  viz. 
80  that  the  Parties  who  have  Right  and  their  Heirs  of  full  Age,  of 
M'hde  Mind,  and  void  of  the  other  Defects  or  Impediments  pur- 
sue their  Title,  ^t.  within  five  Years,  ^c.     ^  For,  as  it  has  been  *  Ante  36.3  (b). 
naid  before,  such  Construction  ought  to  be  made  of  the  Words  of  ^'^  Brvntn, 
Acts  of  Parliament  as  may  best  stand  with  Equity  and  Reason, 
und  mostly  avoid  Rigour  and  Mischief.     And  if  the  Word  (Heirs) 
should  be  so  expounded  here  as  to  comprehend  Infants  perhaps 
but  of  a  Year  old  or  under,  who  cannot  speak,  and  to  impute 
Latches  to  them,  so  that  they  shall  lose  their  Right  for  Default  of 
•Suit  or  Claim  diuing  the  Time  that  they  are  void  of  Reason  and 
Understandii^  by  tlie  Institution  of  God  himself,  would  be  very 
hard  and  inconvenient.     And  liereupon  Saunders  said,  that  by  the 
jAct  of  IVestmiHster  2.  cup,  Q5.  if  one  named  a  Disseizor  in  Assize 
vouches  a  Record,  and  fails  at  the  Daff,  he  shall  be  imprisoned 

yor  a  Year,  ^  yet  if  an  Infant  named  a  Disseizor  vouches  a  Record  *  W.  :Ui  Ed.  "• 
and  fails,  he  shall  not   be  imprisoned,  as  it  is  adjudged  in  our  Bro.  4is?!''^l>iv' 
iiooks,  notwithstandins;  he  b  contained  in  the  Letter  of  the  Statute,  Mizin  97!  Failcr, 
as  StoweL  the  Demandant,  is  here  in  the  Name  of  Heir,  but  for-  ^'^^'ts.  T.4  H.7. 
asmuch  as  he  has  not  Discretion,  the  Expositors  of  the  Law  here-  nVo.  Covcriiirc** 
tofore  have  taken  it  tliat  an  Infant  was  not  intended  in  such  Case,  44.  Paiictniuui. 
although  he  was  comprehended  in  the  Letter  as  well  as  another,  Abniipmitit  of 
and  accordingly  it  has  been  adjudged.     ^So,  he  said,  if  an  InfAnt  pr^^^^stmLUk*. 
is  a  Bailiff  or  Receiver,  and  he  accounts  before  Auditors  assigned,  mp.  46.  to'.  274.' 
and  is  found  in  Arrears,  the  Auditors  cannot  commit  him  to  the  s  fnst.  4i4. 
next  Gaol,  and  yet  the  Statute  of  Westminster  2.  cap.  1 1 .  is  gene-  "h*|  h?V!c,  so. 

8  Bac.  Abr.  13t.    Vio.  Abr.  tit.  Disseisia  K.  e.  pi.  6,  7.  tit.  Eofaot  6.  ^L  13. 
«  4b  hm.  Abr.  ()49» 

ral 
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•ml  ID  such  Case,  viz.  that  they  mt  j  oominit  all  Baiiiffii  md  R^ 

ceivere,  but  an  Infant  who  has  not  Discfetioii  is  not  iottsndkd  bj 

.the  reasonable  Sense  of  the  Letter,  nor  is  h^  bound  by  the  Act 

^  1  H.  H.  P.  C.    '  So  fVabk  and  he  abo  said^  that  if  an  hfant  be  convicted  of  the 

«  n  ^  ^^\^'  Ktyishment  of  another's  Ward,  he  shall  not  be  imprieoiied  for  tb 

9Bsc.Abr.l3i.   jq^gpaie,  and  yet  the  Statnte  of  Merf o«,  cap.  6.  ie  gen^^is 

this  Case,  xfix.  whaUoever  Layman  thall  be  oMvided  tkem^,  k 

shall  be  imprisoned.    And  hereupon  IValsh  said,  that  if  a  Woana 

consents  to  a  Ravishery  the  next  of  Blood  to  wbom,  &c^.  shall  Ime 

Title  to  enter,  Sfc.  by  the  Statute  of  6  Rkh.  ^.  cssp.  6.  yet  if  t 

Feme-infant  be  ravished,  aiid  she  <:onsents  to  the  Raviaher  befeir 

the  Age  of  12  Years,  the  Heir  or  next  of  Blood   to  whoss  tk 

Land  oi^t  to  cosne,  ifc.  Aall  not  enter,  and  yet  she  is  within  tks 

Letter,  viz.   if  Ladies,   DaugkierSf   and  other  fVomen  cwuaH, 

but  she  being  of  that' Age  b  under  the  Age  of  Consent,  becsaK 

she  b  without  Discretion ;  so  that  fbou|^  she  ia  within  the  Pkiniev 

of  the  Act  by  the  Generality  of  die  Words,  yet  she  b  let  oat  of  it 

by  the  Help  of  the  reasonable  Construction  mad^  of  then.    Mi 

so  here  the  Word  (Heirs)  oi^t  to  be  intemled  Heirs  of  fail  Age, 

for  if  we  consider  the  Natifre  of  the  Ad  which  they  are  to  d», 

viz.  to  pursue  tiieir  Action  or  Claim,  it  will  shew  us  the  naoi- 

fest  Necessity  of  making  a  ^reasonable  Expositioti,  that  b,  it  will 

inform  us  that  where  Acts  of  Parliament  inioin  the  <loing  of  ssj 

Thing  which  requires  sound  and  perfect  Reasoo  in  the  Eieca- 

iion  of  it,  as  the  proeecnting  of  Suits  does,  the  Makers  of  the 

Act  did  not  intend  it  lo  be  done  by  them  who  have  not  perfect 

Reason,  for  if  so,  their  Law  would  be  utterly  against  Reason,  k^ 

to  insist  that  an  Infiint  or  Man  of  unsound  Mind,  who  haie  so 

Keason,  but  live  in  Ignorance  invincible  (as  Saunders  temwd  t) 

shall  use  Reason,  or  else  that  they  shall  lose  their  Inhmtsare, 

would  be  very  unreasonable,  which  b  never  to  be  presumed  m  tk 

ILiegislature.     So  that  Discretion  in  the  Exposition  ol  a  Ststale 

always  mitigates  the  Violence  of  the  Letter,  ^  Walsh  termed  it 

•Br^  CoTertare   ^But  an  Infant  shall  be  bound  bv  the  Statute  of  Cessavit  aad  sf 

S"  %?^*^tt^  'Wast,  and  the  like,  although  those  Statutes  are  general,  fcr 

fo/t75!^y.i04.  |Ce*^r  b  an  Injury  to  the  Lord,  and  Wast  b  iiifiirioiui'  to  the  Les- 

pLis.    Co.  Litt.  sor,   and  he  himself  acquired  the  Estate;  and  WnUh  said,  tint 

'^*  ^^  c^'Slh   ^®  ^^  presumes  that  he,  who  has  PoUcy  lo  acs^ire  a  Thtog,  hu 

t  Show.  St.  Vln!  R^sou  to  defend  the  same  Tiling.    >  And  so,  he  said,  if  ao  Is- 

Akr.  tit.  Bafant    fant  Lord  who  has  Title  to  enter  for  Mortmain  does  not  enter 

Mua^^w^   within  the  Year,  or  does  not  enter  into  the  Lsnd  of  hb  Vilfami  ke- 

8S|.  Pw  £yn,  J.    ^^^  ^^^  Villain  has  aliened  the  Land,  he  shall  be  bound  by  Lit- 

fOodb.S65.         ches,  for  there  he  had  but  a  Title  to  a  Thing  which  neter  ass 

lltatA^sf Dl     ^^  ^^^*  ^^  '^  ''  "^^  ^^  ^^  ^^^  ^^  where  the  Deanari- 
jr*  *?^  ^^  "  Right  by  Descent  upon  a  Disseizin  and  Wixm^  done  to 

hb  Ancestor,  which  Right  ^b  Isvoured  by  all  Laws,  asMl  especi- 
ally by  this  Act  of  Fines,  whicbi  provides  for  ii  in  a  apecbl  Msa- 
ner,  aind  does  not  exclude  any  one  from  the  Benefit  of  it^  unlen 
there  be  Latches  in  him,  which  cannot  be  imputed  to  an-  late 
who  has  not  Understanding  to  judge  of  the  Time.  And  it  wsf 
said,  that  in  the  Case  upon  the  Statates  before  lecitod,  wkne 
Infants  who  were  within  the  Geneiality  of  the  Letter  l^ve  bees 
taken  out  of  the  Letter  by  die  Sense  and  Meaning  4|eieo^  ^ 

Jad|gei 
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Judges  who  sdt  apon  the  said  Cases  took  the  coipmon  Law  for 
their  Guide,  which  is  a  Master  in  Exposition,  the  Reason  where* 
of  they  pursued  as  near  as  they  could.    And  hereupon  a  great 
Number  of  Cases  at  the  common  Law  were  cited,  where  the  In- 
beritances  of  Infants  are  fiivoured,  and  they  sliall  not  be  prejii-> 
diced  by  Latches ;  ^  as  Descents  shall  not  take  away  their  Entry,  h  tr  Ass.  pi.  ss« 
'  nor  shall  Warranty  bind  them,  where  it  may  be  avoided  by  Entry,  Bro.  Detceot  si. 
^nd  many  other  Cases  were  cited  which  it  is  not  my  Design  to  pg^p^ot-Dr,  ^ 
recite.      And  also  many  Cases  were  cited  where   the  Latches  stud.  lib.  i.  cap. 
of  Infants  and  other  Acts  shall  bind  them ;   ^  as  for  Waif,  £a*  ^7.  fo.  51.  Litt. 
tray,  Goods  taken  of  them  and  offered  to  Images,   or  wrecked,  fj^  n^  ^^  ^^ 
or  taken  by  Enemies,  and  not  retaken  before  Sun-set,   or  sold  a.  Per  Priati. 
in  Market-overt,  or  Acts  done  by  them  by  reason  of  their  Office,  Hro.Oarranticsi. 
'as  a  Gift  of  Goods  as  Executor,  »or  Acts  done  by  an  In-  Jjfwf "J^  oJ!" 
font  l^ing,   or  for  Necessity,   '*as  an  Obligation  for  Meat  and  utusao/n.  iCo* 
Drink,   and  a   great  Number   of  other  Cases,    between  which  t^o.  a.  Poph.  n. 
•nd  the  Reason  of  this  Case  many  Diversities  wene  made.     Btft  ^  vui!  Abri  tit. 
^is  Case  rests  upon  the  Preservation  of  the  Inheritance  of  a  EnfaDtB.s.pLa. 
Right  descended,   which   is   favoured   by  the  sarnie    Statute  of  *T.  s5^.3.  »s. 
4  H.  7.    And  therefore  L^^hes  shall  not  be  imputed  to  an  In-  ^J^'h  Pi^rUiii 
fant,   nor  shall  he  be  prMudiced  thereby  by  the  intent  of  tbe  Dr.&Stod.Ub.s.* 
Makers  of  the  Act,  which  intent  they  pollecled  from  Reason ;  and  cap.s8.PerMi4* 
^  therefore  they  took  it  that  the  Heirs  intended  in  die  Pursuit  c(  [  ^365  ]  i^ut. 
the  Right  shall  be  Heirs  of  full  Age.    And  hereupon  Brown  aud  i7s.a.  Poph.  130. 
Saunders  said,  that  in  such  Construction  tbe  Sense  of  the  Com-  ^i"-  ^^|*  ^<< 
mon  I^w  touching  Fines  before  die  Statute  which  ousted  Nod-  »  s^Ante  21s 
claim  shall  be  followed,  which  was  the  Foundation  of  this  Act.  (»),  and  the  Books 
For  at  the  Common  Law  Fines  were  of  as  great  Estimation  and  ^^  ^^ited. 
Force  as  they  are  at  this  Da^  by  this  Act,  and  as  at  the  Common  "^^  p^vmimr.^'^ 
Law  the  Preservation  of  ancient  Rights  was  considered  so  diat  Dr.  &  Stud.  lib. t. 
they  were  pursued  within  a  certain  Time,  so  are  tlicy  by  this  J^P-  *8.   Perk. 
new  Statute.    *  And  at  the  Common  Law  if  he  who  bad  the  for-  t^t'utt!°i7f!^' 
iner  Right  had  been  of  full  Age  at  the  Time  of.  the  fine  levied,  9  Co.  87.  a. 
and   had  died  within  the  Year,  his  Heir  being  %vithin  Age,  the  Popli.i5t.  sRoL 
Heir  within  Age  should  not  be  bound  tQ  that  Year:  For  the  Com-  CroJB.^9to.^ro. 
mon  Law  will  not  enforce  the  Heir  within  Age  to  make  any  Suit  j.  494.    1  Leon.* 
or  Claim,  and  without  Suit  or  Claim  if  will  not  bind  him,  and  tii.    Oodb.  si9. 
therefore  in  such  Case  he  was  not  bound  to  the  Time  of  a  Year.  ^3^'  ?lid.  ii!^ 
And  if  it  seemed  reasonable  to  the  Founders  of  our  Law  that  the  1  Rol.  Abr/7«9. 
liBW  should  bfB  so  in  Fines  at  tbe  Common  l^w,  it  is  good  I^b^'^^i*^' 
^r  the  Expositors  of  this  Act  to  approach  as  near  as  they  can  to  t^?^  ViD^A^ 
the  R.eason  of  the  Common  Liw,  which  is  the  best  ^interpreter  tit.  EafaotC. and 
of  the  Words  of  positite  Laws,  and  especially  in  this  Case,  where  ^*  |^    ContnH. 
the  Common  Law  and  the  Reason  thereof  touching  Fines  was  the  ^p„p^^* 
Foyiycfation  of  this  Act,  which  is  made  jn  a  Manner  to  revive  the  »  s.  P.  Ante  360 
ComuK^  Law.     So  that  it  seemed  to  them  and  to  the  rest  who  (<^*  P^  Brmm. 
•rgiied  00  this  Part,  that  the  Word  (Htm)  limited  in  the  Statute  ^[^"^^^ 
for  the  Pursuit  of  the  Bight  sliall  be  intended  Heirs  of  full  Age,  ^  Co.  Litt.  27S.  b. 
and  that  such  Sense  of  the  Word  is  most  cousouant  to  Eqiuty  and  ^Co*  ts.  b.  77.  b. 
good  Reason,  as  well  as  to  the  Common  Law  before  the  Statute,  ^^idll'tf^^* 
and  tfaa^  by  such  Construction  the  Mischief  and  Rigour  which  1  Prccm.  57. 

1  Saand.  MO.     ioMod.H5.     11  Mod.  160.    1 1^.  Wais.  S5t.     4Bae.Ab.647.     vl^lUr.  tit 
btat^Ces  E.  6.  pt  t«.    AatclO(b;. 

would 
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wrould  otlierwise  follow  will  be  avoidedy  and  tiiat  ihej  might  well 

enough  have  made  such  Construction  of  the  Word,  if  thete  had 

been  nothing  else  in  the  Statute  in  Favour  of  it. 

«4Bac.  Abr.  645.      But  they  said  further,  ^  that  when  one  Branch  in  an  Act  itob- 

St'tutn'E^''*       ci<^rc»  ^  IS  usual  for  those  who  expound  the  Act  to  examine  the 

pl.%9.  other  Branches :  For  we  may  often  find  out  the  Sense  of  a  Clause 

by  the  Words  or  Intent  of  another  Clause.  And  ao  here  the 
Intent  of  the  Legislature  in  this  Point,  viz.  that  the  Heir  intended 
by  the  Act  for  the  Pursuit  of  the  Right  shall  be  of  full  Age,  mij 
be  well  perceived  by  other  Branches.  And  hereupoo  it  is  to  be 
observed,  that  out  of  the  general  Purview,  which  ia,  that  ike  Fimc 
shall  be  a  Jinal  End,  and  shall  conclude  Strangen^  Infiwts  aod 
the  others  comprised  in  the  Exception,  if  they  have  present  Right, 
are  excepted  for  their  Disabilities  and  JmpedimeDta,  and  are  al- 
lowed the  Time  of  five  Years  after  their  Disabilitiea  and  Impedi- 
ments removed.  And  if  the  Makers  of  the  Act  had  such  latest 
to  except  them  for  their  Disabilities,  where  tbeir  Right  was  pre- 
aent,  does  not  the  same  Intent  hold  Place  where  the  Right,  whidi 
j^  is  not  bound  until  five  Years  passed,  comes  to  such  disabled  i%- 

^'^  aons  within  the  five  Years  i   Yes  certainly,  for  the  Right  within 

the  five  Years,  and  their  Disabilities  within  the  five  Years,  is  the 
Cause  which  moved  die  Makers  of  the  Act  to  except  them  natil 
their  Disabilities  and  impediments  were  removed.      And  if  tbey 
make  Allowance  for  the  Disabilities  and  Impedimenta  to  those 
who  had  Right  at  the  Commencement  of  the  five  Years,  they  oagbt 
to  make  Allowance  for  them  until  the  £nd  of  the  five  Yean,  for 
there  is  the  same  Reason  in  both  the  Cases.    And  Bratcn  said, 
can  any  Man  presume  that  the  Makers  of  the  Act  were  so  great 
'^Niggards  of  Time,  that  they  would  not  allow  until  the  End  dnt 
which  they  allowed  at  the  Beginning  i  No  certainly,  for  the  for- 
mer Right,  and  the  Impediments  and  Defects  which  were  in  them 
that  had  the  Right,  is  the  Matter  which  they  regarded.      And  then 
inasmuch  as  the  Fine  is  no  Bur  until  the  End  of  the  five  Yean, 
the  Disabilities  and  Impediments  which  are   in  them   that  hsTe 
the  Right  in  any  Part  of  the  five  Years  are  as  much  to  be  r^ 
apected  as  the  Imperfections  and  Disabilities  which  are  in  then 
that  have  the  Right  at  the  Time  of  the  Fine  engrossed,  or  at  ibe 
Cpmmencement  of  the  five  Years.    And  the  Provision  which  ii 
made  in  the  second  Saving  touching  the  fuUire  Right  for  such  as 
have  the  said  Imperfections  or  Impediments,  if  the  Right  or  Title 
first  accrues  to  them,  shews  ako  how  careful  tlie  Makers  of  the 
Act  were  to  provide  for  such  lufants  and  others  as  had  those  Im- 
perfections or  Impediments.     And  none  can  imagine  that  tbey 
^ho  excepted  Infants  and  die  other  disabled  Persona  out  of  tLe 
Purview  at  the  Beginning,  and  provided  for  them  in  the  End,  ri:. 
in  the  second  Saving,  would  be  regardless  of  them  in  the  middle, 
viz.  in  the  first  Saving,  and  tlierefore  the  Heirs  tliere  spoken  of, 
who  are  boimd  to  the  Pursuit  of  the  Right,  are  fleirs  of  full  A«;e, 
of  whole  Mind,  nncovert,  out  of  Prison,  and  witliin  the  Realm, 
and  none  others.    And  as  a  furllier  Proof  hereof  Brown  alledgtd 
another  Thing  which  he  had    observed   in   tlie   second   Savms: 
touching  the  future  Right,  viz,  if'  the  Penan  to  whom  ike  lii^^t 
Jirst  accrues  be  covert^  mtkin  Jge^  in  Prkon,  oni  of  the  SUahny 

or 
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or  not  of  whole  Mind,  that  then  their  Right  shall  be  saved  to  them 
ami  to  their  Heirs  witil  they  come  of  full  Age^  out  of  Prison, 
within  the  Realm^  uncorerty  and  of  zchole  Mind,  so  that  they  and 
their  Heirs  tike  their  Actions  or  lanful  Entry  tcithin  five  Years 
next  after  they  come  and  be  of  full  Age^  out  of  Prison,  tcithin 
the  Reahuy  uncovert,  and  of  whole  Mind ;   by  which  Clause,  he 
said,  it  is  enaclt:d  tliat  if  one  in  whom  the  future  Right  first  nested 
be  within  Age,  or  has  the  otlier  Impediments^  and  afterwards  lie 
comes  of  full  Age,  or  the  other  Impediments  are  removed,  and 
.two  or  three  Years  afteiwaids  he  dies,  his  Heir  being  within  Age^ 
or  having  the  other  Impediments,  such  IJeir,  after  he  comes  of  full 
Age,  or  after  the  other  Impediments  are  removed,  shall  have  five 
Years,  for  the  Words  are,  so  that  they  and  their  Heirs  take  their 
Action  or  Entry  within  five  Years  next  after  that  they,  S)'c.  which  is 
as  much  as  to  say,  next  alter  that  he  and  his  Heirs  are  of  full  Age, 
oat  of  Prison,  witliin  the  Uealm,  uncovert,  and  of  whole  IVlind, 
so  that  in  such  Case  the  Heir  ought  to  have  fivejYears  after  he  is 
of  full  Age,  and  free  from  the  otlier  Impediments,  as  well  as  his 
Ancestor  is  to  have  it  by  the  express  Letter  of  the  Act.      Where* 
upon  he  concluded  that  inasmuch  as  the  Makers  of  the  Act  in- 
tended in  such  Case  that  the  Heir  should  have  five  Years  after  his 
.  full  Age,  where  his  Ancestor  vias  of  full  Age,  for  the  Salvation 
of  the  future  Right  vetted  in  his  Ancestor,  and  that  he  should  not  . 
be  boimd  to  tlie  five  *  Years  next  following  the  Time  in  which  the      f  «366  ] 
five  Years  commenced  in  the  Ancestor,  a  fortiore  they  intended 
that  Stowel  the  Demandant  should  not  be  bound  to  the  five  Years 
.  next  after  the  Time  in  which  the  five  Years  commenced  in  his  An- 
cestor for  the  present  Right,  which  is  of  greater  Value  and  Esti- 
mation than  the  future  Right. 

Aud  he  and  Saunders  also  said,  that  if  a  Stranger  to  the  Fine 
vrho  is  of  sound  Mind  *  becomes  non  san^  memoria,  ^  or  is  impri-  •  Vin.  Abr.  tit. 
soned  the  third  Year  after  the  Proclamations  made,  and  so  con-  f  •"*  ^^\t:  ^  ^* 
tinues  until  the  five  Years  are  expired,  and  afterwards  he  becomes  svmb.pt.  x.fo. 
of  sound  Mind,  or  is  out  of  Prison,  he  shall  not  be  concluded  by  67.  b.  shrp. 
tlie  fine,  for  Latches  in  prosecuting  his  Right  cannot  be  imputed  J*ract.  Couds.  5S, 
to  him  who  wants  Memory  or  Liberty,  and  therefore  such  Per-  ^  WettsSymb. 
son  was  not  comprehended  in  the  latent  of  the  Statute.     But  in  pt.  e.  to.  68.  a. 
this  Case  if  a  Sutuiger  to  the  Fine  in  tlie  third  Year  had  gone  Ji,'»^P-  P^c^ 
•  beyond  Sea,,  or  had  taken  ^  Husband,  and  so  had  continued  until  z\^\Jilst*n'7Z, 
the  five  Years  were  passed,  there  he  should  be   bound,  for  the  Wc^t'uSynib.'pt. 
going  beyond  Sea,  or  ta^ng  Husband  are  voluntary  Acts,  but  In-  ?•  ^®-  ^^•»-    '*."♦ 
sauity  of  Miud  and  li n prist >um en t  are  against  tlte  \N  ill  of  the  Pa-.ty.  |f *he"be  ileflM)^ 
And  therefore  they  suid  that  the  Letter  ought  to  be  construed  in  vomi  84*11  in  the 
a  reasonable  Sense.  JS»">'**  •*^''"»''<'^  ^ 

nis  Coiiimand. 
*  West's  Syinh.  pt.  ?.  fo.  68.  a.    Slirp.  Pract.  Couns.  j8,  77. 

« 

And  they  who  argued  on  this  Part  said,  that  if  one  should  only 
adliere  to  the  Letter  of  this  Statute,,  aud  not  have  llecourse  to  a 
reasonable  Sense  or  Intent  beyond  the  express  Letter,  we  should 
by  such  Kind  of  Exposition  introduce  many  Absurdities.  *  And  *Sbcp.  Pract. 
thereupon  Brown  said,  if  an  liifaut  who  has  present  Kight,  and  ^««>'"-70- 
whi>  is  excepted,  dies  within  Age,  his  Uucle  being  his  Heir  and 
of  full  Age,  by  the  Letter  of  tb^  Statute  the  Uncle  shall  not  liave 

five 
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five  Years,  but  shall  be  bound,  for  the  Act  19,  that  Infantt  taii 
their  Heirs  shall  take  their  Action  or  Eritrtf  ttithin  five  Years  nrxf 
after  that  they  he  of  the  full  Age  of  9.1  Years ^  and  *e  Infant  hinh 
self  never  came  to  the  Age  of  21  Years,  so  that  by  the  Letter  k 
'Shq>.  Prmct.  is  out  of  the  Clause,  but  yet  he  is  not  so  by  the  Intent.  ^  And  ii 
Covns^ro.  jy^jj  Q^^  if  the  Infant  excepted  having  Right  bad  entered  wiikia 

Age,  and  by  his  Entry  had  avoided  the  Rne^  and  aAerwatxis  M 

come  to  full  Age,  and  after  his  foil  Age  had  permitted  the  Cofiusec 

to  be  five  Years  in  Possession  without  Entry  or  Action  made  or 

brought  by  him,  now  by  the  Vetter  of  the  Act  he  who  was  tk 

Infant  should  be  barred,  and  the  Connsee  should  retain  the  Ijad^ 

for  the  Act  ordains,  that  the  Infant  shall  take  his  j/cHon  or  lea^ 

Entry  within  Jive  Years  after  that  he  comes  of  full  Age^  and 

this  he  has  not  done,  but  ioasmoch  as  within  Age  he  took  iiii 

lawful  Entry,  and  so  avoided  the  Fine  for  ever,  be  is  at  liberty 

SO  Years  after  his  full  Age  to  enter  or  bring  hia  Action  bj  die 

Intent  of  tlie  Makers  of  the  Act.    And  so  he  alid  Sdtunders  mi 

that  the  Exception  is  of  Persons  being  within   the  Att  of  21 

C4Bae.Abr.648.  Years  at  the  Time  of  the  I^e  levied.     'But  if  the  iKssetaBe 

Vin.  Abr.  tit.        jj^^  jjjg  yfif^  ensient  with  a  Son,  the  Disseizor  leviea  a  Fine,  mi 

fo!'s63.    west's   afterwards  the  Son  is  bom,  now  he  is  not  excepted  bj  the  Ledcr 

Symb.  pt.  f .  fo.     of  the  Act,  for  the  Act  excepts  no  Infiint  but  such  aa  at  die  Tins 

PrJctfcMuu^Yo*  ^^  ^^®  ^^^^  levied  were  within  the  Age  of  91  Years,  and  none  ii 
78.  *  within  the  Age  of  21  Years  but  such  as  is  in  rerum  natnra,  sod 

in  this  Case  the  Son  was  not  bom,  nor  in  remm  tsatura  at  itat 

Time,  nor  can  it  be  said  that  he  was  within  the  Age  of  91  Yean 

at  the  Time  of  the  Fine  levied,  for  his  Age  is  accxmnted  firoli 

the  Time  of  hb  Birth,  and  he  was  not  bom   at  that  lune,  10 

that  he  is  out  of  the  Letter,  but  yet  be  is  within  the  Intent,  ami 

*g^^^8-        shall  be  aided  by  the  Exception.      »»  For  every  Thif^  which  ij 

Vin?Abr.tit.8ta-  ^idiin  the  Intent  of  the  Makers  of  the  Act,  ahhou^  it  be  not 

fates  £•  6.  pi.  80.  within  the  Letter,  is  as  strongly  withm  the  Act  as   that  which  if 

*  Sb<*p.  Prict.       within  the  Letter  and  Intent  also.     '  And  of  the  Persons  excepted 

Coims*  70, 78*       the  Letter  binds  none  to  five  Years  after  their  fiiH  Age  but  tboie 

who  were  within  Age  at  the  Time  of  the  Fine  levief)  and  engrossed, 
which  are  two  several  Times,  for  there  may  be  ten  Tears  and 
more  between  the  levying  and  the  engrossing,  yet  he  who  is  born 
after  the  Fine  levied,  and  who  was  an  Infant  at  the  Tiv>^  ^  ^ 
engrossing,  is  not  at  large,  but  is  bound  to  Entry  or  Action  wifhiii 
five  Years  after  his  full  A^e^  as  Saunders  said,  as  we|l  as  he  who 
was  in  rerum  natura,  and  an  Infant  at  the  Time  qf  the  fin^  If  vied 
and  engrossed.  So  that  the  Sense  of  the  Text,  aifid  die  Intait  of 
\^^^'7o^^^'       the  Legislature  avoids  all  Absurdities.     ^  And  if  a  Disseisor kvies 

a  Fine  which  is  engrossed^  and  the  Disseizee,  who  was  at  foil  Age 
at  the  Time  of  the  Fine  levied,  dies  after  four  ProcIaoMitions  madci 
and  before  the  fifth  Proclamation,  his  Son  and  Heir  beii^  within 
Age,  and  continuing  within  Age  all  the  five  Years,  now  be  sM 
be  bound  by  the  Letter  of  the  Act,  for  the  Letter  does  not  e}(cept 
bim  because  he  had  no  Right  at  the  Time  of  the  Fine  levied :  Bat 
yet  it  is  clear  (as  Saunders  said)  that  inasinuch  as  the  five  Yeais 
did  not  commence  in  his  Father,  nor  any  Part  of  them  atfadud 
in  the  Father^  he  the  Son  is  excepted  in  die  Intent,  for  the  Intent 
of  the  Ezcejmon  was  to  except'  those  who  bad  Right,  and  w6o 
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were  Infants  at  the  Commencenient  of  the  five  Years.    '  So  is  it  '  Shep.  Pract. 

(as  he  s^id)  if  the  Disseizee  was  of  whole  Mind  at  the  Time  of  Couiw.  70,  ru 

the  Fine  levied  and  engrossed,  and  after  the  fourth  Proclamation 

and  before  the  fifth  he  becomes  nan  sati^  memoritty  or  is  impri- 

aoaed,  and  so  continues  all  the  five  Years,  and  afterwards  becomes 

of  whole  Mii|d  or  out  of  Prison,  be  shall  have  five  Years  after 

this  by  the  {ntent  of  the  Ei^ception  and  of  the  Clause  afterwards 

touchiiig  the  Persons  ej^cepted,  although  the  Text  itself  does  not 

warrant  it.     And  many  other  Cases  were  put  by  H  alsh  upon  this 

and  other  Acts  of  Parliament,  chiefly  to  prove  that  the  Judges 

liave  from  Time  to  Time  construed  Statutes  iu  a  benign  Sense  i|i 

order  to  soften  the  Rigour  of  the  Text. 

Whereupon  they  concluded  that  the  first  Saving,  viz.  to  Strangers 
find  their  Heirs^  so  that  they  pursue  their  Title  and  Cluinij  &c. 
Mhich  is  as  much  as  to  say,  so  that  the  Strangers  and  their  Heirs 
pursue,  ^c.  ou^ht  to  be  so  understood  that  the  Heirs,  who  are  ^ 
jpursue  the  Right,  shall  be  of  full  Age,  so  that  they  may  know 
their  Right|  and  iii  what  Manner  they  are  to  enter  or  sue  for  it ; 
and  that  this  Construction  is  not  taken  by  Equity  (which  is  a  Thing 
put  of  tlie  Letter),  but  is  declarative  of  the  direct  Sense  of  the 
Word  (Heirs)  bound  to  tlie  Pursuit,  which  Declaration  is  an 
Exposition  of  the  Sense  of  the  Letter,  and  no  Part  of  Equity ; 
and  that  Stowel  the  Demandant  being  the  Heir,  but  not  of  full 
Age,  was  not  bound  to  the  five  Years  attached  in  the  Father, 
but  was  at  large.     But  all  of  them  (as  I  understood  them)  argued  x 

that  he  was  bound  to  Time  by  the  Intent  of  the  Act,  viz.  (as 
Saunders  said)  that  he  shall  have  five  Years  de  novOy  and  that  he 
*  was  bound  thereto  by  the  Equity  of  the  Purview,  which  binds       L     ^^^  J 
the  Persons  excepted  to  five  Years,  for  the  same  Reason  holds  in 
both  the  Cases. 

As  to  the  second  Saving,  which  is  the  fourth  Point,  Harper^        4  Point. 
Bendioe,  Walsh,  and  Saunders,  said,  that  admitting  that  Stowel  ^^Ji^^^J^^^^ 
the  Demandant  is  bound  by  the  fiody  of  the  Act,  and  is  not  aided  is  boHnd  by  tbe 
by  the  Exception,  nor  by  the  first  Saving,  yet  tlie  second  Saving  Body  of  tb«  Act, 
^11  aid  him,  and  he  is  widiin  the  Benefit  of  it.     For  this  second  JS^'jn^^^c"*' 
Saving  saves  to  all  other  Persons  such  RiglU  as  shall  Jirst  accrue,  tion,  nor  tid^d 
remain,  descend,  or  come  to  them  after  the  Proclamations  made,  by  tbe  first  Sav- 
by  Force  of  any  Gift  in  Tail,  or  by  any  other  Cause  or  Matter  no^hTSSiirie' 
Jiad  or  done  bgore  the  Fine  levied,  so  that,  ^c.  and  if  such  Per-  tided  by  U«e  §& 
aons  at  the  Time  of  such  Right  descended,  S^x.  be  within  Age,  cond  Safiug. 
then  the  Right  is  reserved  until  tliey  come  of  full  Age,  so  that  they 
take  their  Entry  within  five  Years  after  their  full  Age.     Where- 
upon two  Things  are  to  be  considered,  first,  if  the  Right  here  is 
such  as  brings  the  Demandant  w^biu  the  Words  of  this  Branch; 
secondly,  if  the  Demandant  is  such  a  Person  as  is  intended  by  this 
Branch. 

And  the  Right  here  is  such  a  Right  as  is  mentioned  in  the 
Branch,  for  t^  Right  came  to  the  Demandant  by  Descent,  viz. 
from  his  Grandfather  to  him;  and  it  first  descended  to  him  afier 
the  Fine,  for  it  descended,  to  no  other  Person  after  the  Proclania- 
tions  made  before  it  descended  to  Stowel  the  Demandant;  and  it 
descended  by  Cause  or  Matter  done  before  the  Fine  levied,  fpr 
tbe  Disseizin  was  done  before  tbe  Fine  levied,  whereby  (as  WaWs 
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•Vffi.  Abr.  tit. 
Enfant  B.  pi.  9. 
Shep.  Pract. 
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''Vin.  Abr.  tit. 
Fine  F.  a.  4.  pi. 
2.  Weftt'j  Symb. 
•pt.  e.  fo.  70.  a. 
Shcp.  Pracf. 
Conns.  53. 


termed  it)  the  Posses.nion  and  the  Right  were  severed,  for  thereby 
John  Zoiich  had  taken  away  the  Possesrioti  fromSiowei  the  Grand- 
father,  which  he  had  by  Descent  or  Purchase,  aiid  had  left  die 
Right  in  him,  Mrhich  Right  being  in  esse  before  the  Fine  lefied, 
by  Force  of  Matter  or  Cause  before  the  Fine  levied,  is  after  the 
Proclamations  first  descended  lo  the  now  Demandant.  So  dot 
every  Word  of  the  Statute  is  satisfied,  and  he  being  an  Inhm 
ought  to  have  five  Years  after  his  full  Age  hy  the  Words  oi  tbe 
Branch ;  and  although  the  Right  immediately  after  the  Proclama- 
tions was  in  IStowel  die  Grandfether,  who  was  of  Ml  Age,  jet 
this  is  no  Impediment  to  the  Demandant's  taking  Benefit  of  the 
Clause,  for  he  is  the  first  to  whom  it  descended,  and  there  was  ds 
Descent  of  the  Right  to  the  Grandfather,  but  the  Descent  came 
first  to  the  Demandant  after  the  Proclamations.  So  that  the  Right 
IS  in  the  Demandant  in  other  Manner  than  it  w'as  in  his  Grand- 
father, and  therefore  he  is  within  the  Words.  And  the  liill  Age 
of  his  Ghrandfather  is  no  Cause  to  excltide  him  from  the  Benefit 
which  die  Words  in  this  Branch  give  him  having  the  Right  of  die 
Grandfather  in  other  Form,  but  he  shall  have  five  Years  after  his 
full  Age.  And  hereupon  Bendloe  put  this  Case,  vh;.  *two  ioml- 
tenants  are  disseized,  whereof  one  is  within  Age^  the  Disseisor 
levies  a  Fine  with  Proclamations,  four  Years  pwM  after  the  Pro- 
clamations, and  afterwards  the  Joint*tenant  of  ni}I  Age  dies  before 
the  five  Years  passed,  the  other  being  nithin  Age,  the  Iiifant  Sur- 
vivor shall  have  five  Years  after  his  ftill  Age,  as  vreH  for  the 
Moiety  which  was  in  his  joint  Companion,  who  was  of  fall  A^r, 
as  for  the  other  Moiety,  for  the  Right  of  tliat  Moiety  xihicb  was 
in  his  Companion  of  full  Age  first  accrued  to  him  after  the  Prods- 
mations  made,  by  Force  of  Cause  or  Matter,  rtz.  the  Joint-tenaocr, 
made  before.  So  that  he  is  within  the  Words  and  Intent  o(  tlSe 
Branch,  notwithstanding  that  the  Moiety  was  ifi  his  Companion 
before,  for  it  is  in  him  now  in  atiother  Form.  And  so  here  the 
Right  is  in  the  Demandant  in  another  Form  than  it  was  in  hii 
Grandfather,  that  is  to  say,  by  Descent,  and  if  it  is  in  another 
Form,  then  it  is  intended  by  this  Branch.  And  tValth  in  his  last 
Argument  said,  ^  that  if  a  Man  disseizes  a  Feme  sole,  and  after- 
wards takes  her  to  Wife,  and  they  have  Issue,  and  the  Husband  is 
disseized,  the  Disseizor  levies  a  Fine  with  Proclamations,  die 
Husband  dies  four  Years  after  the  Proclamations,  and  before  the 
fifth  Year  is  passed,  the  Issue  being  of  full  Age,  and  afterwaids 
the  Mother  dies,  and  the  fifth  Year  passes,  now  the  Issue  is  bound 
as  Heir  to  his  Father,  for  in  this  Respect  he  and  bis  Father  had 
but  five  Years  together ;  but  yet  as  Heir  to  his  Mother  he  shall 
have  five  Years  to  be  accotmted  from  tiie  Tmie  of  the  Death  of 
his  Father,  for  notwithstanding  it  is  one  same  Land,  yet  the  Heir 
has  several  Rights,  one  as  Heir  to  the  Father,  which  is  the  latter 
Right,  and  the  other  as  Heir  to  the  Mother,  which  is  the  first 
Right,  and  in  respect  of  these  he  has  several  Times.  And  io 
his  first  Argument  he  put  this  Case,  *if  the  Hui^nd  mdtes  a 
Feoffment  of  the  Land  of  his  Wife  npon  Condition,  and  the  Con- 
dition is  broken,  and  afterwards  the  ftc^et  levies  a  Fine  widi 
Prodamations^  and  the  Husband  dies  in  die  fourth '  Year  after 
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ibe  Proclamations,  having  Issue  by  the  Wife,  and  afterwards  the 
Wife  dies,  and  the  fifth  Year  passes,  the  Heir  is  barred  of  his 
£ntry  for  the  Condition  broken  as  Heir  to  his  Father,  but  as 
Heir  to  his  Mother  be  shall  have  five  Years  from  the  Death  of  his    . 
Father  for  her  Rights  causa  qua  supra.    So  be  and  the  others  on 
this  Part  said,  *^if ./%  S.  be  Tenant  fur  outer  We,  the  Remainder  «  o.  BendK  174. 
to  another  for  Life,  the  Remainder  to  the  said  J.  S.  for  his  own  Scd  Contra  Post 
life,  or  in  Fee,  and  is  disseized,  and  the  Disseizor  levies  a  Fine  ^^^^c^uZ!^^' 
MritJi  Proclamations,  and  the  five  Years  pass,  now  J.  S,  is  botmd  West's  Symb.  pt. 
for  his  present  Estate;  but  if  Cestuj^ que  z^  and  he  in  Remainder  s.  fo.  69.  b. Shep. 
die,  he  shaU  have  other  five  Yenre  afterwards  for  the  other  Estate  ^"^^  ^""*-  ^ 
^hich  he  had  for  his  own  Lite  or  in  Fee,  for  it  is  another  Estate, 
and  it  first  reoiained  to  him  after  the  Death  of  him  in  Remainder, 
by  reason  of  Matter  or  Cause,  viz.  the  Estate,  before  made.     So 
that  be  the  Estate  or  the  Right  one  or  divers,  it'  it  comes  in  another 
Maimer,  as  it  does  here^  (for  it  came  to  the  Demandant  by  De- 
scent, which  is  in  another  Manner  than  it  was  in  his  Ancestor) 
and  the  Party  is  he  to  whom  it  comes  first  in  such  Manner,  it  is 
saved  by  tlie  Exception,  if  be  be  such  a  Person  as  is  intended  in 
the  second  Saving. 

And  as  to  diis,  the  Words  are,  saving  to  all  other  Persons  such 
jdetion^  Sfc.  Now,  in  order  to  know  who  is  another  Person,  and 
M'ho  not,  the  Premisses  of  the  Act  are  to  be  considered.     Atid 
k  is  to  be  observed,  that  the  Purview  (as  they  who  argued  on  the 
other  Side  said)  is  general,  viz.  to  all  Pevsona,  and  they  also  said 
that  the  Exception  of  Infants  is  but  of    those  Infants  who  have 
Right  at  the  Time  of  die  Fine  levied.     And  Stcmel  the  Demandant 
was  not  such  an  Infant,   for  then  be  bad  no  Right*     And  his 
Grandfather  who  was  of  Aill  Age  was  within  the  Purview,  and 
*  the  first  Saving  aided  him  and  his  Heirs,  so  that  they  made  Pur-      [  *368  ] 
suit  within  five  Years,  but  the  Heirs  who  are  to  pursue  tlie  Right 
are  intended  Heirs  of  full  Age,  and  such  only  are  comprehended 
herein,  as  it  has  been  said,  and  Stowel  the  Demandant  being  Heir 
la  out  of  it,  because  he  is  within  Age ;  so  that  he  is  other  than  is 
contained  in  the  Exception,  and  other  than  b  contained  in  the 
first  Saving.     And  then  forasmuch  as  the  Right  is  descended  to 
him  first  after  the  Fine  engrossed  and  the  Proclamations  made, 
which  R^t  descended  or  came  by  Cause  of  Matter  had  or  done 
before  the  Fine,  viz.  the  Disseizin,  and  be  is  another  Person  dian 
IS  comprehended  in  the  Exception,  or  in  the  first  Saving,  he  must 
by  the  express  Words  be  aided  by  this  second  Saving.    And  al- 
tliough  the  Heir  within  Age  cannot  properly  be  called  another 
Person  when  he  is  of  fiiU  Age,  yet  here  the  Matter  being  consi- 
dered, he  may  be  called  another  by  the  Intent  of  tiie  Makers  of 
the  Act,  inasmuch  as  he  has  the  Kight  of  the  Father  in  another 
Manner  than  the  Father  had  it,  that  is  to  say,  by  Descent.    For 
ill  the  Cases  put  *  by  f  Fn/iA,  the  Heir  who  is  barred  as  to  the  »  Ante  S67  (1>). 
Right  of  the  Father  may  be  called  another  Person  as  to  the  Right  and  (c). 
of  the  Mother,  with  respect  to  the  Intent  of  the  Makers  of  the 
Act,  for  they  name  one  same  Person  as  another  Person,  wliere 
he  has  another  R^t  or  another  Estate.     ^  As  if  one  has  an  Estate  ^  Via.  Abr.  tit. 
life  of  A.  Remainder  to  him.  for  the  Life  otB,  Remain-  f'"^L^<fLi!l: 


for  the  — .^  ^.  ^*-  «^.»..«^  w  —  ™  ^ .J.   ^  ^^^.^  jjy^,^ 
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der  to  him  for  the  Life  of  C.  and  he  is  ditteiaed,  md  the  Distdxor 
levies  a  Fine  with  Proclamaiionsy  now  for  the  preaent  Rig|it  he 
lias  five  Years  by  the  first  Saving ;  and  if  after  the  fi^e  Yean  A. 
dies,  he  siiall  have  other  five  Years  for  the  neat  Remainder^  by  the 
second  Saving,  which  gives  tliem  to  other  Persoos  who  ha^e  fatwe 
Right,  and  if  after  tlie  five  Years  B.  dies,  be  shall  hate  orber  five 
Years  for  the  second  Remainder.  And  Brown  assented  tfacrslOy 
and  cited  this  Text  of  the  Civil  Law,  viz.  quamh  duo  jura  in  mm 
persona  concun^tU^  dsqutun  est  ac  si  esseni  in  diversis;  and  so 
when  there  are  three  several  Rights  in  one  same  Peraoo,  he  shall 
have  the  like  Benefit  of  them  as  three  Persons  sbodkl  hsrre,  if  tht 
Rights  were  distinct  in  them,  for  the  Makers  of  the  Act  oonsi* 
dered  the  several  Rights,  and  m  respect  of  the  aereral  Rights 
which  are  distinct  in  one  same  Person,  the  Party,  as  to  the 
or  third  Right,  may  be  called  another  Person  ;  and  as  he  is 
same  Person  in  himself,  so  may  he  be  in  respect  of  the 
Rights.  And  so  here  the  others  who  argued  on  this  Vmrt  sMf 
that  the  Heir  of  Stogoel  the  Grandfstbar  who  is  within  Ase,  wmi 
tp  whom  the  Rif^t  which  die  Grandfather  bad  is  descended,  by 
which  Descent  the  Right  is  in  another  Degree  than  it  was  in  As 
Grandfather,  may  be  called  another  Person  dian  the  Hear  of  Stovrf 
the  Grand&ther  of  fiiU  Age,  and  therefore  be  is  oomprdiendsd  ia 
the  second  Saving. 

And  hereupon  they  concluded,  that  die  Plirview,  smd  the  Ei* 
oeption  being  added  together,  die  Demandant  is  not  compmed  ia 
the  Purview,  but  is  out  of  it  by  the  Exception ;  and  that  he  has 

fursued  the  Time  prescribed  in  the  Porview  of  die  Act  fcr  Ike 
^ersons  excepted ;  and  thoti^  he  should  be  bound  by  the  Bod|f 
of  the  Act,  and  should  not  be  comprised  in  the  ExcepCioa,  thst 
yet  he  shall  be  aided  by  the  first  %vm|; ;  and  if  no^  that  be  ibiH 
That  the  De-        be  aided  by  the  second  Saving.    And  if  he  cannot  be  aided  by  aay 
inandaot  shall  be   pf  the  Clauses,  Saunders  said  that  yet  he  shall  he   aided  hf  the 

E^dtyofth^Act.  ^vi^y  ^^  ^  ^^^  ^d  he  put  several  Cases  upon  die  Equity  of 

'  Statutes,  viz.  three  upon  the  ancient  Statutes,  and  three  upon  the 

new.     And  so  they  said  that  upon  the  whole  Matter  the  DcBaaA* 

ant  shall  have  Judgment. 
«Theol.  Diff.  lib.  And  Saunders  said  iu  this  Case,  ^that  Ireland  ^tid  Sceilaai 
rCo^'^'VfS  ^^  ^^^^^  Realms,  but  tbMt  Scotland  was  held  of  the  Grown  ef 
a.  CahueB  Case.  England^  and  was  witfaki  the  Fee  and- Seigniory  of  the  King  ef 
Cart  187.1  Finrh  England,  and  that  he  who  is  in  either  of  these  two  Reahns  shall 
ct^m^t'j' c^*^^'  be  said  to  be  out  of  the  Realm,  and  shaU  be  widiin  the  Excep- 
65.  b.^140.*  b.*  ^<^*  -^i^d  he  also  said,  that  Ideots,  Lonaties,  and  those  whs 
Vin.  Abr.  tit.  have  Letliaigy,  shall  be  comprehended  in  the  Words  of  tmsoasd 
Ireland  D.  pi.  i.    jj^i^j^  ^s  well  as  Madmen. 

E contra  for  the         And  on  tlie  other  Hand  PtUtrel  and  Cams,  Serjeants,  and  Sairti* 
Tenant.  ^ote^  Weston,  kVhidon^  Dyer  and  CaiUfitf  Justices,  argued  dat 

the  DcinaiKlant  should  be  hatred*  And  they  said  that  Peai^e  aad 
Concord  is  the  End  of  all  Laws,  and  that  the  Law  was  ordained 
for  die  Sake  of  Peace.  And  Dyer  said,  that  for  Peace  Ckritt 
descended  froii  Heaven  upon  die  Earth,  and  his  Law,  which  is  ths 
Mew  'lestanientf  and  the  old  Law,  which  are  the  diwioe  Lam^ 
were  given  only  for  Peace  here  and  elsewhere*  And  jyesCoit  ctlsd 
Si,  Augustine,  who  says^  et  comcordid  stai  et  asigetur  respMieOf 
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e)t  eUscordia  rait  et  diminuitur.  And  Catline  said,  that  Peace  is 
described  in  this  Manner,  Pax,  mater  a/ma  opulentia,  vehitur 
CHtru ;  Currus,  ubi  pax  vekitur,  dicitur  wianimitas ;  Auriga^  qui 
currum  regit,  dicitur  amor ;  Duo  equi  curru/n  trahentes  sunt  coifr 
cordiu  et  utilUas ;  Coxites  pacts  sunt  justitia,  Veritas,  diligentia, 
indiistriq  omnium  artium  parendarum.  Which  Description  i^ 
made  up  of  the  Nature,  Properties,  and  Advantages  of  Peace,  and 
of  the  incidents  tiiereof,  and  therefore  Peace  which  is  attended 
\i'ith  so  many  Conveniences  ought  to  be  preserved  beyond  all  other 
Things.  And  hereupon  Dj/er  said,  that  one  of  the  Articles  which 
the  King  at  his  Coronation  swears  to  his  Subjects  to  perform  and 
keep,  is,  that,  he  will  preserve  the  Peace,  for  a  more  beneficial 
lliing  he  cannot  srant  to  them.  And  therefore  those  Laws  which 
bring  the  greatest  reace  are  the  most  estimable. 

And  such  was  this  Law  touching  Fines,    which  secured   and 

Jujeted  the  Inheritances  of  People,  and  fixed  them  upon  a  certain 
'oundation.  And  Carus  said,  that  such  Laws  were  the  most 
worthy,  for,  he  said.  Certainty  is  the  Motlier  of  Repose,  and 
lucertainty  is  the  Mother  of  Contention.  And  to  avoid  Conten- 
tion in  Inheritances  Fines  were  devised  by  the  Founders  of  our 
JLaw  at  the  Beginning,  for  there  ^is  no  Part  of  our  Law  of  greater 
Antiquity.  And  hereupon  Glanvil  was  cited  by  Catline,  '^  who  4  j^ee  Prcf.  to 
(as  he  sa^d)  was  a  Judge  of  this  Realm  a  long  'lime  ago,  for  he  8  Co.  fo.  19, 4r^« 
died  in  the  Time  of  Km^  Richard  1«  at  the  City  of  Acres  in  the 
Borders,  of  Jtf;y,  attendfng  upon  King  Richard  in  his  Voyage  to 
tliat  Place ;  and  in  his  8tb  Bpok  he  treats  of  Fines,  where  he  says, 

*  canting  autem  aliquandd  loquelas  motas  in  Curia  domini  Regis  t  cianv.  lib.  8« 
per  amscabikm  compositionem  etjinalem  concordiam  terminari,  sed  cap.  1.  fo.  6u  b. 

ex  licentia  Regis  vet  ejus  justiciariqrum.  To  the  same  Purpose  he 
cited  Bracton  also,  w-noaays.  Finis  est  extremitas  uniuscujusque  rei, 
hoc  est,  idem  inq^o  unaqua^ue  res  terminatur,  et  ideo  dicitur  Jinor 

*  lit  Concordia,  yuid  impomt  fiiiem  litibuu     And  he  cited  many      r  #359  1 
Fines  of  Antiquity  viz,  some  *  before  the  Conquest,  touching  the  m  That  Fines  were 
Possessioos  of  the  Abbey  o(  Crovoland,  and  divers  since  the  Con-  levied  before  the 
questi  proving  the  Continuance  of  Fines  down  from  the  Conquest  Conquest,  see 
until  ibeTime  of  Edw.  1.  in  whose  Reign  Statutes  were  made  fg.  ,iTOt5n?* 
concerning  Fines.    And  he  said  that  Glanvil  shews  the  Reason  w'esf s  8ymb.  pt. 
why  i?inea  bore,  their  Name,  for  be  says,  ^dicitur  talis  concordia  3.  fo.i.  a.  Carsoa 

JiMlis,  eoquodfaiem  imponit  negotio,  adeo  ut  neutra  pars  litigan-  j^%li^/^^^t. 
tium  ab  eo  de  caiero  poterit  receSere ;  which  agrees  with  the  fiefi-  pine  A.  pi.  4. 
ilition  given  by  the  Statute  o/*  JVnei  niade  a  long  Time  afterwards,  ■^GtanY.iib.s. 
ivhich  says,  ^  quia  fines  finem  litibus  debent  imponere  et  itflponufit,  i^.'b*  i«i.^^ 
et  ideojines  vocantur,  nwximi  cam  post  dfietium  et  magnam  as-  e  Antessr.* 
sizam  m  suo  casu  ultimum  locum  finatem  teueant  imperpetuum,  iffi. 
IVherefore,  inasmuch  a^  fine$  finem.  litibus  imponebant,  and,  as 
Glanvil  sa^s,  finem  imponit  negotio,  they  were  of  the  greatest 
Hig^iness,  torce,  and  Puissance,  as  the  Statute  terms  them,  and 
therein  they  brought  great  Advantages  to  the  People  of  this  Laqd 
in  securing  their  Inheritances.     And  to  this  Purpose,  as  well  as  to 
prove  that  the  Statute  which  ousted  Non-claim,  by  which  Finea 
iivere  enfeebled,  created  much  Disquietude  and  Contention  in  In- 
heritances throughout  the  Realm,  many  Things  were  urged  by  hipi 
.  and  the  Lord  Dyer,  ini  by  the  others  that  argued  on  this  Part.  4 1  Leon.  84.  Prr 
^For  they  said  tnat  the  Act  which  ousted  Non-claim  was  the  Cause  Perjmm,  J.  Pol- 

^  ^f  Icxf.  499. 
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of  uiiivem)  Trouble  ihronghout  (he  Realm,  lb  aroM  «lnr)i,  and 

to  restore  Finri  to  their  fomiCT  PtiissBiicP,  *e  Statute  of  4  R.  ?■ 

vat  miide, «  hich  ia  to  be  weigh«tl  and  observed  in  ev«ry  Part.    .And 

upon  due  ConiidDnition  had  thereof,  it  Kemed  to  iheni  that  Shed 

tbe  Demandstit  shall  not  lake  Benefit  oF  b»  KiniaKe;  bat  that  ht 

sbdil  be  concluded  fay  the  Purview  of  the  Act,  luid  that  be  is  nrt 

let  at  large  h_v  any  Uraiicb  afterwaidti  -    '  -       ■       .     .        h' 

^nd  lur  tiie  better  ^^pp^ebellsion  of  the  Purview,  the  PreanibK 

•  Co.  Utt.  T9.  a.  of  tl>e  Act  is  to  be  considered,  which  Pyrr  terined  a  *  Key  to  opn' 

4[nBi.33o.GiKll).  tlie  Minds  of  the  Makers  of  iheAcI,  and  the  Mischiefs  which  Ui^' 

4Bi.^^r"fl43     •""C""'"'  ">  redress.     And  tbe  Preamble  saya,  l/ie  Khig,  rothidtr^ 

ViD.  kbr.  (it,       *"g  'A"'  I'inesamht  to  he  ofthtgreateM  Strength  to  anid  Stnjh 

fitmum  E.  (i.       aiui  Debates,  and  to  be  ajinal  End  and  Conelinion,  enrl  of  luci 

SuBMieV"^'  ■'^"■^  '^'f  *'^'  '"*'"  ■*?''"*  "  *'"'"'«  *"*''''  of^OJi-tlaim,  imi 
HOW  it  isuKdto  the  i-aiiirarv,to  tbeanhenal  Trotib'e of  theKlvzi 
Subjecti,  Killeth  thertfore  that  it  he  eHaeted,  &r.  M-bich  PrcamMe 
shews  that  it  was  the  Opinion  of  ibe  Makere  of  (lie  Act,  Ami  Film 
ought  to  be  of  the  greatest  Force,  iit  ortler  to  avoid  Contention 
and  tberefoFe  the  Purview  ought  to  be  most  largely  extended  to  ful^ 
fit  that  Intent.  And  such  is  the  Office  of  Expositors  of  AcQ  M 
follow  the  Intent  of  the  Makers  expressed  to  then)  in  plain  Tenm. 
The  Preamble  also  shews,  that  of  such  Effect  they  vere  befbie  (he 
Act  of  Non-claim,  whereby  the  Makers  aHov  and  approi'e  of  tbe 
ancient  Fines  which  were  peremptory  to  tbe  Bight  of  othen.  And 
further,  the  Words  declare  diat  noit  it  fc  used  to  the  contrarr,  to 
the  universal  Trouble  of  the  King's  Subjects,  Mhrcb  Words  (am- 
vertat  Trouble")  shew  us  that  the  Mombeta  of  Ais  ParKament  had 
an  earnest  Desire  to  reform  and  remove  ibis  gerieral  Diiqnietude, 
and  this  is  an  Authority  for  us  to  purAie  this  Desire  in  the  Con- 
struciion  of  the  Purview,  and  to  take  it  most  strongly  against  tk 
CauMS  of  that  Trnnble,  and  that  is,  against  the  fonher  Right,  md 
against  thoae  wbo  had  it.  s..      ' 

And  pursuant  hereto  is  the  Purview,  toltich  orihinft,'  ilig'Prorlair.a-  ■ 
tiont  being  made,  the  Fine  to  be  ajhiat  End^  and  to  cemrhlde  PtkiH 
axteellat  Strangen  to  tV,  this  ia  the  Body  of  the  Act,  vvhh'h  Wonb 
are  to  be  weiglied  and  considered.  And  they  are  as  sfton^  aad  <4h- 
tual  as  any  Words  can  be;  for  if  the  Fine  shall  lie  a  fhital  End^ 
then  all  former  Righu  and  lilies  are  gone,  for  it  caimnt'  be  ca^ 
final,  if  any  other  is  at  IJbcr^  to  set  Up  bis'fornin- Rjgfat  spiiiHt 
the  CoDusee,  and  lo  dispute  it  with  him.  -Aiid-thebthsrWoi^  , 
(that  itthaU  conclude  as  toeH  Prims  as  Slranwrti'  to-  if^'i^nf  to. 

'Co. Liii. S7 a.     Aenne  Effect,  'for  t)ie  Word  ^onciudey'vt  derived  ^'iStfim 
said)  from  the  Latin  Wurd  co^cfw/p,  which  is  compOuilded'cf  tvo 
Words,  viz.  eon  and  daudo,  which  Word  c/avd&  stgnifie!!  ta  en- 
close, or  to  shut.up,  or  to  hTm),  as  (/iinR  t^aunt'ertremtifn,  h**fi« 
closed  up,  sluit  lip,  or  ended'his  last  Day;- And'Vcn  linnnificN  K'- 
gellicr,  so  that  the  Words  {coiirfudc  Privies  and  Stranjr.rs'  m  Sij- 
nification  are  as  much  as  to  saV,  cittee  up  tb^her,  ^falit  up'to!<:- 
tlier,  or  extinguish  the  Rigbt'of  Privies  an  J  StraVigws.  ■  'So  tful ; 
tliere  is  flill  Provision  in  thto  Potvieir  to  '^ke-  away  Tind  ptfl  at  [ 
End  to  all  former  Rights,  and  to  coanxfAce  -Hbw.*   '  And  CatSliH 
cninparad  tbe  fine  opon  this  Att' to  ./o/nu,  who, 'lie  ^slRf?  W  ., 
A'ooA,  but  tfaaJjtfMMsOcctsionaHy  riitcdhim  ^dmA;  abij  tulAf  M  ' 
-  paint 


Skow^l  V.  hatd  Zoucb*  in  Cam.  Scacc«  809#' 


Cilit  him  with  two  FacM,  oae  looking  backw^rtb,  ia  respect  that, 
t  hud  seen  Ibe  fomiir  World  which  was  lost  by  the  Pl<K)dL  and 
lie  other  lookiiig  forwardip  in  respect  that  he  begun  a  new  World 
tODunendag  at  the  Flood,  and  proceedim  from  thence  fohvards, 
[or  which  Reason,  they  call  him  Janus  bifrom.     And  also  he  car- 
Etad  a  Key  in  his  Qand,  signifying,  by  that  Key,  his  Power  to  re- 
Mw  the  new  Worid  by  his  Generation.    So  here  this  Act  creates. 
It  il  were,  a  Flood,  by  which  all  former  Rip^hts  before  the  Fine 
hall  bexirownad  by  Non-claim,  for  Non-claim  is  the  Flood,  and 
ibe  Fine  begets  a  new  Generation,  which  is  the  new  Right,  for  th^^ 
Rae  makes  a  new  Right,  and  is  the  Beginning  of  a  new  WorM, 
vbich  proceeds  from  the  TWe  of  (he  Fine  downwards.      And 
Ojftr  and  all  the  others  who  argued  on  thb  P^rt  said,  >  that  the  '  i  teon.  84, 99* 
btention  of  this  Act  was  not  so  much  to  preserve  former  Rights,  ^°/»yJ^*  ^^^ 
la  to  extingubh  them,  and  that  the  Makers  of  the  Act  were  line*       ^ 
lues  to  the  former  Right,  and  Friends  to  the  new,  because  the  an^ 
riant  Right  stirred  up  many  Suits  and  Contentions.    And  foras- 
Blich  as  they  intended  to  avoid  universal  Trouble  (as  the  Pkeam- 
lie  apeaks)  and  to  make  Peace,  which  10  to  be  preferred  before  all 
ilher  Things,  and  forasmuch  as  they  have  made  the  Provision  ge- 
leral,  mz.  that  the  Fine  shall  be  a  Anal  Endf  and  shall  conclude 
u  mslt  Privies  as  SiraneerSf  ^  if  the  Act  had  stopped  there,  it  ^  Dy.  s.  pi.  5. 
would  have  bound  as  wdU  Infants,  Feme-coverts,  and  the  others  ^^^^  ^^  (0* 
named  in  the  Exception,  as  People  of  full  Age,  and  who  were  vend  , 
if  such  Defects.    For  Infants  do  not  make  die  Ma^rity  of  the 
[Vople,  'and  that  is  a  reasonable  Law  which  provides  for  the  ipr.&Stad. 
mater  Number,  although  some  particular  Persons  suffer  by  it.  yb.  i.  cap.  12. 
And  hereupon  Catline  recited  this  Saybg  of  Cato,  vix.  vix  ulla  [^^'  ^"^^  ^^ 
fexjieri  pfftesi  qu^  omnibus  caaunoda  sit,  sed  st  majori  parti  pros* 
^euU,  utiUsjsU.    And  so  by  Uie  Generalitv  of  the  Piirview,  founded 
■poa  so  reasonable  a  Cause,  Infants,  and  all  the  others  contained 
io  the  Exception  had  been  bound,  if  there  bad  been  no  Exception. 
And  so  it  was  taken  by  the  *  Makers  of  the  Act,  for  otherwise  the      [  *370  ] 
EUception  would  have  been  made  in  vain,  as  tVeston  said.    And 
it  was  said  that  all  other  Infants  but  those  contained  in  the  Excep- 
tion are  bound  by  the  Generality  of  the  Purview.    *  And  hereupon  *  Cmitra  Co. 
CaiUne  said,  that  if  an  Infant  levies  a  Fme,  after  the  Proclamations  ^^^*|^^"  fii^^ 
passed,  he  shall  not  have  a  Writ  of  Error,  although  h^  is  within  ^li'id.  94.  See^ 
Age,  because  be  is  not  aided  by  the  Exception,  for  no  Infant  is  Siiep.Pract. 
Kceptedbut  an  Infant,  not  Parly  to  the  Fin^,  and  an  Infant  Partv  ^^°^  ^^' 
la  the  Fbe  is  within  the  Purview  which  bhids  Privies,  whiim 
WordCPrt^)  may  in  Sense  comprehend  %  Party  also,  and  the 
Pmiriew  being  general  binds  lu&nti,  as  it  has  been  said.    But 
jsoli^  this  Case  was  put  to  the  contranr  by  Samhooie^  and  by  ffaUk 
in  his  second  Argument,  for  tiny  held  tiMit  he  was  excepted  out  of 
fte  Oaneralityof  die  Purviawj  by  ihelotant  of  the  Makers  of  die 
Act. 

And  as  to  die  Exception,  all  of  tiiem  who  argued  on  this  Part 
Md  that  the  (iifanls  sind  otiisrs  oeotainad  therein  are  such  as  have 

at  dm  lime  of  khe  Fine  levied,  and  no  otiMrs.    ^For  an  ^  Dy.  59.  pi.  a. 
is  always  an  fiaamption  of  Uiat  which  is  contained  be>  J^|^*  £:<^^* 
wal  Words,  and  if  it  is  m6t  caotained  in  dw  Oenafality,  Bridl^^ 

eamM  ba  excepted  i|i  the  Specially.    For  If^tam  m/Ap  if  al»  best's  synb. 
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fbakes  a  Feoffment  of  a  Manor,  except  such  an  Acre  which  is  not 
Pared  of  the  Manor,  this  is  a  void  Exception.  So  if  one  makes  a 
Lease  of  all  the  Land  which  descended  to  him  on  the  Part  of  Ui 
Father,  except  the  Land  which  descended  to  him  on  the  Part  rf 
his  Motlier,  this  is  not  a  good  Exception,  because  the  Thing  ei- 
cepted  was  not  contained  in  the  Dcnme,  and  so  the  Esceptioa  is 
not  used  in  its  proper  Nature.  So  here  tlie  Piir\'iew  is  winC 
those  that  have  Rignt,  and  to  except  such  fnfants  m%  have  no  KfjH 
would  be  an  idle  Exception,  and  a  Mistake  of  the  proper  Nattfv 
of  tlie  Word,  which  is  a  Thing  of  too  great  Indignity  to  be  c» 
ceived  of  the  Members  of  that  Parliament,  who  were  wise  aaj 
learned  Men.  And  dierefote  the  Generality  of  the  Purview  ei* 
plains  the  Thing  excepted. 
« Ante  362.  And  as  to  what  has  been  said  on  the  odier  Side,  ^  vh.  that  tk 

Purview  was  made  as  well  against  those  who  had  no  Right»  tf 
against  those  who  had,  and  so  shall  tlie  Exception  also  be;  Sir, 
this  cannot  be  well  affirmed  that  the  Act  was  niade  against  nra 
Sorts  of  Persons,  viz.  agsdnat  those  who  had  Right,  and  ivpHt 
those  who  had  no  Bight,  but  only  against  those  who  had.  Rigjit 
For  evefy  one  who  lays  a  Claim  to  Land,  and  for  the  Recomj 
tliereof  sues  an  Action,  or  makes  an  Entry  into  it,  afifinns  by  nch 
Act  tliat  he  has  Right,  and  against  him  the  Fine,  widi  Prodan* 
tions,  may  be  pleaded,  and  it  is  not  examinable  whether  he  lis 
Right,  or  not,  but  if  he  says  that  he  has  Rights  it  if  sufficient,  wd 
then  the  Codusee  shall  conclude  him  by  Non-claim  withia  ike 
Time.    As  if  a  Fine  is  levied  to  one  with  ProclamatiQnB,  smI  k 
enjoys  the  Land  five  Years  quietly  without  Claim,  and  aftennrii 
one  brings  Ugainst  the  Conusee  a  Writ  of  Entry  upon  a  IKsna 
in  the  Post  for  a  Disseizin  done  to  him  upon  TlUe  paramooot,  it 
Fme,  as  he  pretends,  where  in  Fact  he  never  was  disseised,  noriUd 
Title  or  Riglit  to  the  Land,  there  the  Connsee  shall  plead  the  Fk 
with  Proclamations  against  him  without  answering  to  his  Titk^  ff 
examining  his  Right ;  for  whether  he  had  Right  or  not,  he  ii  coo- 
cluded  by  his  Latches  of  Claim  within  the  five  Years.    So  ttat 
Right  or  no  Rigitt  is  not  the  Matter,  but  Chum   of  the  Riglit  f 
Kon-claim  within  the  five  Years  is  the  whole  Matter,  where  tb 
Conclusion  is  pleaded.      And  hereupon  Issue   is  to  he  joinaif 
which,  being  tried  upon  such  Issue,  one  Way  or  other,  makes  SB 
£nd  of  the  Matter.    For  if  it  be  foimd  for  the  Demandi&t  dsl 
he  made  Claim  within  the  five  Years,  he  shall  recover,  'whediB  k 
had  Right  or  not ;  and  if  it  be  found  against  hiin,  he  sbaD  k 
barred,  whether  he  had  Riglit  er  not     And  where  the  ConosRe 
his  Assignee  pleads  such  Conclusion  in  Bar,  this  is  a  nient  de£fr 
of  tiie  llight  of  the  other,  but  that  such  Ri|^t  is  gone  bjNfli' 
claim.    And  so  the  Purview  is  made  only  against  diose  Vm» 
who  have  a  former  Right,  and  the  havmg  of  a  former  It^ht/ 
every  Challenge  of  such  former  Right-by  Action   or  other  Ch* 
where  such  Conclusion  is  pleaded;  for  the  R^t  is  not  desaod^ 
the  Party  who  relies  upon  the  Conclusion.    And  tho^ore  it  or 
not  be  well  said  that  the  Purview  is  apiust  those  who  had  fiA 
and  also  against  those  wbohud  no  Right,  inasmuch  as  m  eymui> 
where  such  Conclusion  is  pl^ded,,  a  Kightjs  claimed  1)9.  wc 
Par^,  and  not  denkd by  theQthei>  bat  t&  Jrarrirw  is  9iqr  V" 
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riiose  who  claiai  a  fbroier  Right.    And  every  one  is  coirfessed  by 
nient  dedin  to  have  a  former  Right  who  claims  it,  and  against 
whom  such  Cooduaion  is  pleaded,  and  the  Purview  b  not  against 
diose  who  had  nothing  or  claimed  nothing  in  the  Land  at  the  Time 
of  the  Fine  levied,  or  upon  Cause  arising  before  the  Fine.     And 
Mt^upon  Cattine  said,  ^  that  if  a  Tenant  in  ancient  Demesne  Je*  <  i  And.  n. 
nes  a  Fine  at  the  Common  Law,  and  five  Years  pass  after  the  ^^°*^'  ^^* . 
Proclaniaiions,  the  Lord  of  ancient  Demesne  shall  have  a  Writ  of  jVfof  Vfrb.  70^ 
Disceit  20  Yearsi  afterwards,  and  shall  annul  the  Fine,  and  the  Te»  a.  Shep.  Pract«  * 
pant  shall  be  restored  to  the  Land,  for  the  Purview  does  not  ex-  ^"°\^^*  ^}\ 
tend  to  him,  for  he  claims  no  Title  or  Right  to  the  Land  at  the  ^^^"^oxlVcoZ 
TixM  of  the  Fine  levied,  but  to  his  Seigniory  and  Services  issuing  trary  in  2  Inst. 
out  of  the  Land,  for  which  Reason  he  is  out  of  the  Purview.     So  J^^'/K'**!*, 
that  the  Purview  extends  oiriy  to  those  who  claim  Tide  or  Right,  hi^  wlit  ofDis. 
or  bad  Right  in  Possession,  Reversion,  or  Remainder  to  the  Thing  ceit,  this  is  to  be 
eonsprised  in  the  Fine  at  thoTime  of  the  Fine  levied,  or  afterwarcb  intended  (accord- 
npon  Cause  arisi^  before.    And  the  Exception  of  Infaau  and  the  46^)^anot^^'"' 
otiier  Persons  compriaed  in  the  Exoeption  is  intended  of  such  In-  Fine,  and  not  the 
bnfs  and  Persons  as  had  Kght  at  the  Time  of  die  Fine  levied;  and  ^^^'"^V^  ^5* 
po  others.      And  ^&wd  the  Demandant,  w1k>  was  an  InAint  at  Abr.  titl  Fine  W. 
the  Time  of  die  Fine  levied,  is  not  such  an  Infiuit  as  is  there  in-  4.  pi.  i.  innotis. 
tended,  becaiMe  he  had  no  Right  at  the  Time  of  tte  Fine  levied,  ^'^^*  ^*  ** 
but  bis  Grandfather  then  had  the  Right,  against  whom  the  Purview  ^ 
lipids  Place,  and  not  gainst  the  Demandant  himself.     And  so 
lliey  all  held  ^al  he  was  out  of  the  Benefit  of  the  Exception,  and 
iNt  die  Words  (having  awf  Right  #r  Tkie)  in  the  Clause  after 
kmditfig  the  Persons  excepted,  are  to  be  intended  having  Right 
br  TiUe  at  the  Time  6f  tbe  Fine  levied^  as  weM  as  at  the  Time  of 
tbm  Claim  by  Action  or  Entry  made.     And  therefore  they  all 

Kfed  that  ^owel  the  Demandant  is  not  within  the  Benefit  o<f  the 
eepfiioo^  becnase  he  had  no  Right  4it  the  Time  of  the  Fine 
liivied. 

-    And  as  to  di^  fint  Savii^,  it  is  to  be  observed  that  the  Saving  is 
ftomal,  bttt  it  is  with  Condition,  ^^hich  Condition,  in  Reason 
and  Seiise,  ought  to  be  taken  as  general  as  the  Savhig  is.    And 
"^ifaeSfiving  is,  to  tdl  Ptnom  and  their  Heirs  (other  than  are      [  *371  ] 
]htr^iothe  iaiiFine)iu€k  Right,  Claims  or  Interest  as  they 
t$d  to  the  said  Teuements  at  the  Time  of  the  Fine  engrossed^  so 
Uj^tikeyjntmie  their  Titie,  Claim,  or  Interest  by  Adtion  or  lawful 
m/ttni  wUkin  fve  Years  next  after  the  FrocUmatiomBfnade,  which 
j^orol  (tMey)  contains  the  Person  who  had  Right  and  his  Heirs 
JNi  IS  aforesaid.)  ^  So  that  we  see  the  Saving  is  general  to  him  aod  l,yin.  Abr.  tit. 
to  Ms  fleirs,    which  implies  «very  Heir  inbesitabie  whatsoever,  ^^"L^*  ^*  ^  ^ 
illitther  he  be  within  Aee,  covert,  out  of  fSbit  Realm,  or  of  un- 
binnd  Mind,  or  %sbether  he  be  of  full  Age,  android  of  such  Impe- 
Immis.    Aad  the  (so  that)  added  afterwards  is  a  Condition,  viz. 

tl/ud  thejf  purtue,  4fc.  which  is  as  much  «s  to  say,  so  that  he 
^  bm  Heirs  puiaue,  ifc.  And  Heirs  there  are  4neant  generally, 
Stat  is,  every  tieir  whatsoever  iriieritable,  whether  be  be  withm 
g^,  coveil,  out  of  die  Realm,  #r  of  unsound  Mind,  or  whether 
lb  fi(  of  All!  Age,  and  Toid  of  such  -Impediments.  For  if  itsbcndd 
Hime^  the  Wghi  as  ^imU  to  the  Heir  within  Age,  or  who  bad 
|iie<  siid;Peteia,  jas  to  Ibe  Heir  of  fidl  Agc^  who  was  void  of 

S  ▲  ft  f  uch 
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such  Defects,'  so  that  the  Heir  of  full  Age  or  Toid  of  sodi  Dtkcb 

pursued  his  Title  within  five  Years,  this  Sentence  would  go  hme 

upon  one  Foot,  and  would  not  be  as  larse  ma  the  Saving  k,  hdt 

it  would  leave  the  Heir  within  Age,  or  who  had  the  aakf  Dcfceb, 

at  large,  without  binding  him  to  anj  Time^  Pursuit :  And  if  die 

Intention  of  the  Makers  of  the  Act  hid  been  such  that  the  Hct 

within  Age,  or  who  had  the  other  Delects  or  Impediments,  dioaU 

not  he  bound  to  the  Pursuit  within  Age,  or  duriug  the  Tint  d 

his  Defects,  then  they  wmdd  have  provided  tfiat  the  Heir  of  M 

Age,  and  who  was  void  of  such  Defects  should  be  bound  to  fe 

Pursuit  after  that  he  had  come  of  full  Agey  or  was  void  of  waA 

Defects   or  Impediments,  as  they  did  widi   regard  -  to  those  vIm 

had  present  Right  at  the  Time  of  the  Fine  levied,  ow  a  fifinc 

Right  afterwards.      But  that  was  not  their  Intention,   and  the 

Reason  is,  because  they  had  no  other  Dettgn  bat  that  the  Her 

witliin  Age,  or  who  had  the  other  Defects,  should  be  bouad  k} 

the  Condition  of  the  Saving,  as  well  as  he  had  the  Beaeit  ef  At 

Saving.    And  whosoever  considers  that  this  Act  was  made  Ibr  ir 

aeueral  Tranquillity  and  Quiet  of  Inheritances   throughout  ie 

Realm,  which  are  more  to  be  fiivoured  than  the  Nona^  of  as  Iv> 

fant  in  a  Case  which  rardy  happens,  will  not  tUuk  tins  b  a  iari 

^  Dr.  Ac  Stud.  Kb.  or  rigid  Construction.   .  ^  And  although  somatioMs  a  Case  hsffas 

1.  cap.  1^.  fo.  ss.  for  wlijch  there  is  no  Remedy,  yet  diat  does  by  no  Meaal  i»> 

Ante  369,  (i).  ^^|^  ^^le  Reasonableness  or  Justice  of  tha  Law,  seeing  thegRSkr 

If  nmher  of  People  are  provided  for  by  it.  AuA  CmiSie  lil 
Weston  said,  that  if  every  Infant  should  have  five  Years  dr  sffi 
aOer  liis  full  Age,  the  Matter  miriit  possibly  be  delayed  mm 
hundred  Years*  .  For  if  Siawel  the  Demandant  should  bre  ste 
five  Years  after  he  came  of  iiill  Age,  he  miaht  perhaps  die  «Ma 
those  five  Years  after  his  full  Age,  his  Heir  being  wifini  Aft* 
who  ought  to  have  other  five  Years,  which  Heir  also  migbt  die  wiAii 
the  five  Years  after  his  full  Age,  his  Heir  being  within  Age,  vd 
in  this  Manner  it  might  be  continued  for  many  hundied  Yetfs, 
and  then  the  Right  would  come  to  be  tried  when  it  was  ot^d 
the  Memory  of  any  Man  living,  and  yet  in  such  a  daitCsie  i 
Jury  would  be  under  a  Necessity  of  giving  a  Verdict.  And  isd 
Darkness  and  Ignorance  would  be  the  Means  of  introdaeing  V^ 
jury  and  many  other  Mischiefs,  which  the  Makeca  of  the  ikt  ii- 
tended  to  prevent  by  removing  the  Cause  of  them,  viz.  by  luniti^ 
a  certain  Time  for  the  first  Right,  which  they  did  not  intend  dwdl 
be  exceeded,  although  some  particulsr  Persona  might  aatferkyiL 
And  hereupon  Cat/iae  reciteid  the  Mischief  which  was  ia  it 
Words  of  die  Statute  of  Limitations  of  3ft  tf.  8.  tmp.  ft.  bilk 
'  Viif .  Abr.  tit.  Word}  ^hereof  "^  if  the  Incumbent  of  an  Advowsoo  had  W 
Limitauon  A.       qq  years,  and  had  died,  and  a  Strwger  had  psesentad,.  or  if  m 

had  bad  a  Seigniory  by  Kuight's-Service,  and  had  not  been  wilri 
thereof  for  (io  Years  by.  reason  that  the  Trmiut  lised  so  htf, 
or  for  other  Reason,  and  the  Tenant  had  died,  his  Heir  vflta 
Age,  and  anotlier  bad  seized  him,  and  entered  into  Ijnid,  io  ii 
See  Co.  Litt.  one  Case  he  -  could  not  have  a  Quare  tmptdii  or  Dmwm  Fft 
iii5.a«  seniniefity  and  in  the  other  Case  hespuUnot  have  a  Writef  Bii||it 

of  Ward,  or  Ravishment  of  Ward ;  and  yet  in  these  spedsl  Cns 
the  Mischief  was  great  by.reason.  of  the  'Penons  Itvmg  so  k^ 

aeverthdf 
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rertbelesjf  this  Mhcbief  was  not  remedied  by  the  Exposition  of 
i  VVord9  of  the  Act,  nor  by  the  E«^ttity  of  the  Act,  until  the 
itute  of  1  Maryy  cap,  5s   redressed  it.     And  the  Reason  was, 
:ause  the  Act  of  32/f.  8.  was  founded  upon  the  like  Reason 
th  this  Act,  viz.  to  limit  all  Men  to  a  certain  Time,  for  the 
aoquillit^  and  Repose  of  the  Publick,  in  which  Case  *  no  Hme  ^  Cro.  C.  as. 
ill  be  gained  by  fixposition  or  Equity  beyond  the  express  Words 
tb^  Act.    And  if  In&nts  had  not  been  excepted  in  the  said 
t  of  33//.  8.   which  ordains  that  Actions  shall  be  brought 
thin  a  cerUiin  Time  before  the  Act  takes  Effect,   they  would 
ire  baeii  bound  by  the  Generality  of  the  Purview  as  well  as  others 
iiiil  y\ge.    So  here  the  live  Years  attached  in  StorKtl  the  Grand- 
hef  ought  to  be  pursued  as  well  by  his  Heir,  whether  he  be 
foil  Age  or  within  Age,  as  they  should  have  been  by  himself 
10  had  survived  the  five  Years.    And  Catlike  also  alledged  the 
iscbief  which  was  in  the  Words  of  this  very  Statute  of  4  ff.  7. 
lich  ordains  that  tke  Proelamaiiom  shall  be  made  the  same  Term 
U  the  Fine  is  tfigrassed^  and  the  three  Terms  thence  next  follotsh 
f,  and  if  oue  of  .the  aaid  three  Terms  bad  been  adjourned^  the 
Dclan^ations  had  been  inefiectual  in  the  whole,  and  it  could 
t  be  supplied  the  last  Term  after  by  the  Exposition  of  the 
ordf,  nor  by  the  Equity  of  the  Statute,  for  Remedy  whereof 
B  4ct  of  1  Mary,  cap.  7*  was  made.     And  so  it  appears  that  a 
imie  limits  by  an  Act  ought  to  be  pursued,  and  being  once 
Mchfui  u^  Piurt  it  ought  to  ^  continued.    *  And  hereupon  Dyer  « i  Finch  5S9; 
idv  that  if  uppn  the  Exigent  it  is  returned  that  die  Party  is  quar^ 
ta^CtuM^  and  |)iat  there  is  one  County  wanting,  and  upon  {his 
other  Writ  issues  alheato  comitate,  this  fifth  County  ought  to 
i  <bat  which  is  oext  after  the  fourth,  for  if  it  be  not;  but  if  the 
f^y  of  the  fifth  County  is  the  Day  ef  die  Return  of  the  Exigent, 
is  passed  before  the  Date  of  the  second  Writ,  or  if  upon  other 
ccident  the  County  at  which  he  is  oudawed  be  not  the  next  after 
a  fourth,  it  has  been  held  by  us  in  the  Common  Bench  to  be 
rror,  for  a  Time  commenced  ought  to  be  continued  without  In- 
rmission»    So  the  five  Years  commenced  in  Stoivel  die  Grancf- 
tjter  of  full  Age  cannot  admit  of  any  itrtermission,'  but  they  shs^i 
^ajccounted  contimially  from  the  first  Day  of  them.    And,  he  de- 
ed ibp  Law  to  be  *  as  it  was  before  affirmed  by  Brown,  viz.  *that      [  *d72  ] 
fk  Fine  was  levied  before  the  Act  of  Non-chum,  and  one  of  ftiU  *^)^jf*  ^^^. 
|;eb«l  jiiigbtat  thisTime  of  theFiAe  levied,  and  he  had  died  S60(d),565(a> 
tibhi  the  Year,  fUMl  the  Right  had  descended  to  his  Heir  within 
ge,  \i%  s^id  that  he  should  he  bound  to  that  Year  cojnmenced  in 
f  Father,  %w\  tliat  bis  Nonage  should  not  avail  hhai  in  tliat  Case, 
afinii^  asbisAnc^torwas  of  full  Age.    And  he  said  that  in 
imy  Cases  at  the  Common  Law'Non*tbim  riiould  lose  the  Ripht. 
V^-Noii-claim  of  a  Vilbin  by  a  Year  and  a  Day  who  has  fled  into  •  P.  7  H.  6.  .i«.  a. 
jcieni  Demesne  shall  take  away  the  Seixure  of  the  Viihiin  and  nativo  ^^I^'^o.^i]^. 
vJ^ido  i  but  if  the  Lord  makes  his  Claim  evei^  Year,  he  shall  have  co.Litt.  «54.  b. 
sro^irp  habenda.    ^  And  Non-claim  of  liberties  before  Justiees  in  5  Co.  lor.  b. 
[yre  shall  lose  the  Liberties,  for  it  b  at  die  King's  Grace  to  gfaut  J;.^^*i^{.^Ji^'^'^ 
lieplevin.of  tbem^  ^nd  npt  Matter  of  Right.    And  die  Wood  of  \  pinch  tc. 

8  Finch  38. 
^M.  15  Ed.  4i  6«  pL  lt»  Brs*  Quo  Warranto  ii.  Crompt.  J.  C.  144*  k. 
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Another  in  the  King**  Forest,  being  seized  into  the  H«iidi  of  (be 

King  for  Non-claim  within  a  Year  and  a  Day,  ahall  be  forfeited  fa 

the  Kins,    ai  appears  by  the  Treatise  called  Ordinaiio  F&mitM. 

« Ante  5r  (b).  and  ^  And  Non-claim  by  die  mae/tfr  upon  the  Bastard,  who  died  aeia^ 

the  Books  there    gliaU  take  away  the  Right.     '  And  if  an  Appeal  of  Murder  be  vol 

^H^i  H.  r.  10     ''>rought  witliin  a  Year  and  a  Day,  it  shall  be  lost  for  erer.    •  Aai 

pi.  5.  Co.  Litt.'     a  Copyhold  not  claimed  within  a  Year  and  •  Day  after  the  DhA 

954.  b.  of  the  Ancestor  shall  be  lost  for  ever   by  the  Custom  of  ntif 

ad^pj^MtoT  j'.  M*n^">  »"<*  8"ch  Custom  shall  be  good.     And  he  put  manyodKr 

'    ^         '   '  Cases  where  Non-claim  shall  be  peremptory  to  the  Kight,  amile 

said,  if  in  these  Cases  Non-claim  widiin  a  Time  limited  ahaB  b? 
the  common  Law  be  peremptory,  and  lose  the  Right,  and  ii 
them  the  Party  shall  not  be  aided  by  Infancy,  a  fbriiare  wheie  si 
Act  of  Parliament  limits  a  Time,  for  the  pnbfic  Repoae  of  Ae 
Realm,  and  in  order  to  avoid  universal  Trouble  to  the  Subfccis  rf 
the  Realm,  as  the  Preamble  says,  such  Time  ought  to  be  pemq^ 
tory,  and  ought  not  either  by  Exposition  or  Equity  to  be  6ffoeRl 
and  enlarged  for  an  Infant  or  any  other  beyoud  the  strict  EsMt 
of  the  Words;  for  the  public  Repose  is  more  to  he  regarded  tka 
the  private  Convenience  of  any  particular  Fersou,  ^vhether  he  be 
an  Infant,  or  of  unsound  Mind,  or  in  other  Degree. 

Wherefore  he  and  all  the  others  who  argued  on  this  Fait  a;ft«i 

that  the  Heirs  comprized  in  the  first  Saving,  and  bound  to  tk 

Pursuit  of  the  Right,  shall  be  taken  as  general  as   the  Satis;  isi 

and  shall  comprehend   Heirs   within  Age,  covert,  in   Prina,  of 

unsound  Mind,  or  beyond  the  Sea,  as  weH  as  other  IVsirs  voiiof 

these  Imperfections  or  Impediments,  and  that  the  Demandant  dal 

not  have  Benefit  of  his  Nonage  by  this  first  Saving,  bnt  Haft  b] 

his  Non-claim  within  the  five  Years  attached  in  Plart  in  iSfowrf  Ae 

Grandfather  he  shall  be  barred,  if  the  second  Saring  does  sot  lil 

him. 

'That  the  Right        ^  '^^^  ^^^  Case  of  the  dying  seized  of  Bastard  eigne  daring  Ai 

of  the  mtUier         Noiiage  of  fnuUer  puisne  was  touched  by  many  of  the  Jasticei  ia 

SS^d  ^fST  Litt    **^  Argument  of  this  Case.     And  Cams  and  Dyer  held  dut  fc 

S44."a.'  8  Co.  lot.  Right  of  the  muUer  within  Age  is  bound  by  the  Descent,  hfocm 

a.  1  RoU  Abr.      in  this  Case  the  Law  is  a  binding  Law,  that  is  to  say,  it  binds  the 

hfsnot^'siAM    ^**^*  ^^  ^^^^'     AndSouihcote  uni Saunders  held  the  contrait, 

pl."i8,°f9.  Rro. '   bemuse  the  Right  of  the  mnlier  shall  never  be  hound  butmbot 

Ace  57.  Discent    there  was  a  dying  seized,  and  where  the  dying  smed  comes  by  IV* 

•bie  68**^,6  aJT  ^"'^  ^^  *'"*^  ^"^  **y  ^^  Latches  of  the  muNer,  which  Lauiei 

pi.  26.  Fitz.  Biia-  ^  excused  by  reason  of  the  Infancy  of  the  mutter. 

tardv  17.  Hro.  As  to  the  second  Saving,  all  of  them  vilio  argued  on  the  PM 

ut'^^^^fbif -'  ^^  ^'^^  ^^^  ^^^^  ^^^^  clearly  that  the  Demandant  is  not  aidri 
H.  35  £d!'^/  '^*  thereby  for  divers  Causes.  One  Cause  is,  for  that  this  Savisg  ii 
Fitz.  Wi.iict  48.  to  other  Persons,  which  Word  (oikers)\%  'eitclnstipe  of  those  ate 
I^ro.  Diflceot  49.   are  comprised  in  the  Exception  and  in  the  firit  Saving.     And  ssck 

is  not  the  Demandant  here,  for  StOKel  the  Grandfather  and  bs 
Heirs  were  comprised  in  the  first  Saving,  because  Sfrnve/'theGna^ 
father  had  Right  at  the  Time  of  the  Fine  engrossed,  which 
is  saved  to  him  and  to  his  Heire  upon  Condition,  t-fr.  so  thai 
pursue  their  Right  tcithinfive  Years  after  the  Procluhiaiions  a 
which  is  not  done,  as  is  aforesaid.    Then  when  the  aecood  San>{ 
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13  to  Others,  this  is  to  be  understood,  to  others  than  to  those  M^hp 
llad  present  Right  at  tlie  Time  of  the  Fine  engrossed,  and  their 
Hehrs.     And  if  the  Title  of  Stowtl  the  Demandant  is  no  other  but 

?i  Heir  to  the  Grandfather  who  had  not  the  present  Right  at  the 
ime  of  the  Fine  engrossed,  then  is  he  excluded  out  of  diis  second 
Saving  bj  the  Word  (others),  for  he  is  not  another  Person.  And 
tlthougli  his  Person,  viz.  his  Bcidy,  is  distinct  from  the  Person  of 
Us  Grandfather,  yet  inasmuch  as  the  first  Saving  was  to  his  Grand- 
father and  to  his  Heirs,  and  he  is  Heir  to  the  Grandfather  by 
Blood,  and  Heir  to  the  Right  also,  he  was  comprised  in  the  first 
Saving,  and  is  excluded  out  of  this  second  Saving.  And  Weston 
and  Catline  were  of  Opiuion  against  fValsh  and  divers  other  Jus« 
tices,  as  is  said  before,  in  this  Case,  viz.  *  if  Tenant  pur  auier  viV,  r  Ante  367  (^ 
Kemainder  for  Life  over  to  another,  Remamder  in  Fee  to  the  Right  ^^'  Pnict. 
Heirs  of  Tenant  pur  auter  n>,  be  disseized,  and  the  Disseizor  ^*^^^  ^* 
levies  a  Fine  witli  Proclamations,  and  five  Years  pass,  and  after- 
wards cestuy  que  vie  dies,  and  pfterwards  he  in  Remainder  for 
Jife  dies,  Weston  and  Catline  held  that  he  who  uas  Tenant  pur 
auter  vie  riiall  not  have  other  five  Years  after  die  Death  of  Tenant 
lor  Life  in  Remainder  to  pursue  his  Right  for  the  Fee-simple,  be* 
5cause  he  is  not  another  Peraqp,  but  one  same  Person,  aiul  if  be  bad 
entped  or  recovered  the  Land  during  his  first  Estate,  his  R^- 
xnainder  had  been  restored  thereby^  and  inasmuch  as  he  is  there 
bound  by  tbe  Words  of  the  Act  for  his  second  Estate,  because  be 
Ls  not  another  Person,  it  seemed  to  them  not  consonant  to  the  In- 
ieut  of  the  Makers  of  the  Act  to  enlai;ge  the  Time  to  him  for  bi^ 
other  Estate,  bi»t  to  abbreviate  it,  forai^uch  9s  th«r  Intent  w^^ 
snore  fayourable  to  the  new  Estate  dian  to  the  former  Right* 
i^nd  so  h«re  Stozoel  the  Demandant  being  comprised  in  the  ^rst 
Saving  is  not  coniprised  in  the  second  Saving,  but  the  Word 
f  others)  excludes  him  from  the  Benefijt  of  this  second  Savin^^. 

Also  the  Word  (jf rs/^  joined  to  the  subsequent  Words  will  ex- 
|p}ude  him  from  the  Benefit  of  this  Saving,  whjlch  Word  (first) 
seemed  to  them  all  to  be  put  in  the  Statute  to  great  Purpose.  ^  And  k  x.  Jonct  sse. 
jDyer  said  that  the  Statute  pf  1  R.  3.  cap.  ?•  touching  Fines  has 
alfthe  Words  of  the  Purview  and  the  Body  of  this  Act  of  4//.  7. 
except  the  Word  (first),  which  is  added,  as  a  Thio^  thought  to 
|ie  very  necessary,  to  this  Act  of  1  H.  7.  more  than  is  in  the  sajd 
.Act  of  1  li.  3.    And  this  Word  ought  to  be  added  to  .each  of  the 
jfour  Words,  aurue,  remain^  descend,  or  come.     And  the  four 
^Wprds  are  by  the  Letter  limited  qfier  the  Fl^e  engri^ssed  aftd      [  *373  ] 
y^roclamaliom  made,  by  Force  of  atju  Gift  in  Taif,  or  bu  any 
U^et  Cause  or  Matter  had  or  done  before  the  Fine  levied.    So  that 
lie  who  would  take  Benefit  of  his  Saving  ought  to  prove  four 
Things,  vz.  that  he  is  another  Person,  and  that  the  ilight  first 
came  to  him,  and  that  it  caiuc  after  the  Fine  engrossed  and  Pro- 
.  clamatiens  made,  and  that  his  KJght  or  Title  is  b)r  Cause  0/  Mat- 
tor  before  the  Fine  levied.    So  that  the  Foundation  of  his  TitljS 
oiight  to  be  before  the  Fine,  and  ought  first  to  come  after  tli^  |Pro- 
cJamations.    As  for  Exaipple  (upon  the  Word  accrue)  Weston  said.  At  to  tbe  Word 
*if  the  Father  dies  seized,  his  eldest  Son  bein§  in  Religion,  and  ^'!^^> 
the  younffett  is  diiiK^zed,  and  a  Fine  is  levied  with  Proclaipatiqns,  pt.  rfo.^^a! 
and  five  I  ears  pasS|  wad  aftqrwardi  the  eldert  is  denugnedj  h^  sWl  shcp!  Pract! 

be  Couof.  5u,  74. 
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»  2  Btc  Abr.  5S2.  be  aided  by  this  second  Sanng,  camta  qua  ntpra.     ^  So  Dyer  tnd, 
IVesfsSymb.        jf  |he  Mortgagee  is  disseiied,  and  a  Tine  is  levied  by  the  Db. 

seizor,  and  five  Years  pass  after  tbd  Prodanmtkma.  «in1  aftawinh 
the  Mortgagor  pays  or  tenders  the  Money,  be  ahall  by  this  Moad 
Saving  have  five  Years  after  his  Payment  or  Tender,  for  kbTitb 
first  accrued  to  him  after  the  Proclamatsottt  by  the  Payaaeot  or 
Tender,  upon  Cause  or  Matter  before  the  Prodamatioiia,  vk.  bj 
the  ConcBtion  made  before  the  Fine.  *  Aod  if  the  Hosbtiidleiia 
a  Fine  with  Proclamations,  and  five  Years  pass  after  the  Fhfch- 
mations,  ai|d  afterwards  the  Husband  dies,  tne  Wife  by  this  Mosd 
Saving  riiall  have  five  Years  after  the  Death  of  the  Husband  tojwr^ 
chase  her  Writ  of  Dower,  for  her  Title  came  aflef  the  Pfockma- 
tions  made,  viz.  by  the  Death  of  her  Husband,  ispon  Cause  beibn 
the  Fme^  viz.  the  Intermarriage  with  the  Husband  and  bis  Saai: 
For  three  Things  are  the  Cause  of  the  Wife>  Dower,  viz.  the  Into* 
raarriage/the  Seianof  the  Husband  in  Deed  or  in'Law,  and  hisDeaili, 
.  two  of  which,  viz.  the  Intermarri^e  and  the  Seizin,  were  before  the 
Pract.  Coani:62.  Fioelevied,  and  the  third,  viz*  theDeath,  was  after  tteProdafDafiau. 

74. 79.     2  Bac.  '  '  '  •  -        . 

Abr.  92. 140.    Vid,  Abr.  tit.  Fine  W:.  4.  §  4.  fo.  263» 

ZjTite  6€M  by  the  ^But  Note  (Reader)  thai  in  my  Opinion  in  this  ta^  Cm  tk 
•  i^^^Symb.  ^\f^  <*^^  ^^^  ^  bound  to  five  Years  after  the  Death  of  the  Hv^ 
pt.  2.  fo.69.  a.b.  band,  but  she  is  at  large  and  not  touched  by  ike  Pnrviem  pfth 
cfiheR^^nlS^  ^^^'  ^^^  '*^  Purviewls  against  those  apSo  have  Right  k  tkt 
U  coDtra^ted  in  Time  of  the  Fine  levied,  or  have  future  lifgA/  efierwards  sfos 
tiie  Books  cited  Cause  arising  before,  to  which  future  Bigki  Wrong  was  done  6^ 
above  at  (c).       y^re  the  Fine,  or  by  the  Fine.    So  that  tks  Statute  aheays  i^k^ 

that  a  Wrong  was  done  to  the*  present  Estate^  or  to  the  f stun 
Estate  by  the  Fine  levied.  But  here  in  the  Case  of  Doier  tk 
Title  is  wholly  accrued  after  the  Pine,  vie.  by  the  l)eath  tftht 
JiuAand,  for  witil  his  Death  no  Title  teas  eonaummate^  mt 
Wrong  done  by  the  Conusee  in  detaining  the  iiandfrom  the  Wijt. 
And  the  other  two  Points  are  of  no  Moment  without  the  ihiri, 
viz.  the  Death  of  the  Husband,  nor  are  thiy  such'  Cause  or  Metter 
as  the  Statute  tntends.  So  that  all  the  three  Points  are  bet  one 
Cause  or  Matter,  and  not  several.  And^ikerefbre  the  Fine  icet 
not  reach  to  such  Title  as  is  accrued  after  the  Fine,  and  (mtk 
Law  says)  upon  Cause  wholly  after  the  *Fine\  and  this  is  comimM 
enough  with  the  Fine.  *As  if  the  Tenant  cesses  one  Year,  Pert 
of  which  was  before  the  Fine  and  the  ProclamaHons  passed,  eai 
another  Year,  which  ends  after  the  Proclamations,  these  two  fnn 
are  but  one  Cause  or  Matter  ^hich  gives  the  Ceaaavit,  eindwtiieo 
Matters,  and  therefore  the  Lbrd  shall  hade  his  Cessani  70  Ysan 
after  the  Proclamations,  and  shall  not  be  bouM  tojtee  Yeufhjw 
the  Purview  was  not  agiiinst  the  Lord  in  sueh  Case,  betmsU  k 
had  no  Right  to  the  Land  at  the  Time  tf  the  Fisse,  ssor  was  kit 
Title  to  the  Land  in  esse  at  the  Time  of  the  Fine  levied,  aHhsuii 
the  Cesser  commenied  befyreihe  Fine  lecittS,  but  Aft  TiileMaK 
said  to  fictrue  wholly  ajle^the  Fine,  liz.  at' the  End  pfthe  fffo 
Years.  And  so  ^  stands  well  with  the  Fine,  for  which  Cause  tkc 
Jjord  is  at  largif^.und  not  bfiurid,  to  Jive  Years  to  bring  his  Cestt- 
viL  .  So  it  ^seims'to^  me.  to  6eLm..*/Ae  Cirie  of  Dower,  and  eftf*t 
Mortgage  also,  for  although  the  making  y^  the  Conditio^  istk 
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Cfiuse  of  M«  Re-^niry.yH  it  is  not  any  Part  of  the  Matter  or 

,  Goitte  intended  by  the  btatute^  but  iftpnds  toeJl  mtk  the  Itne^  and 
th€  Payment  moJEei  the  Title^  tchich  u  after  the  IhiEf  so  that  at 
4i€  Time  of  ike  Pirn  there  teas  no  Wron^  done  to  the  Mortgagor, 
narto  the  Eetaie  whick  .,he  claimed,  and  therefore  he  thalfbe  at 
largep  and  not  bound  to  fve  Years. 

And  I)yer  Mid  foriber,  (as  to  the  Word  remain)  ^if  Land  is  Af  to  tiM  Word 
given  to  tae  Father  and  to  the  Heirs  Females  of  his  Body  begot-  (remnm). 
teoi  the  Remainder  to  his  Son  b  Fee,  and  the  Father  levies  a  Fine  s^J.^'SfL*/'^*' 

-wth  Proclamations^  and  afterwards  dies  without  Heir  Female  of  cloam.7S.79. 
bis  Body,  there  the  Son  has  five  Years  to  make  his  Claim  after  the 
0eatb'of  the  Father,  by  this  Branch :  For  he  is  another  Person 
to  whom  the  Lend  first  remained  after  the  Fide  engrossed  and  Pro* 
^cbunationa  made,  by  Force  of  Matter  before,  viz.  the  Estate,  by 
whicb  the  Remainder  was  limited  upon  the  Estate  Tail  made. 
'So,  it  was  said^if  Tenamt  for  Life,  the  Remainder  in  Fee,  is  fpoit5r4(«% 

'  disseised,  and  the  Disseizor  levies  a  Fine  with  Proclamations,  and  Wcsfs  Symb. 
£va  Years  pass,  and  afterwards  the  Tenant  for  Life  dies,  he  in  the  CM*  ^*  ^-  ^ 
Remainder  shall  have  other  five  Years  to  be  accounted  from  the  cai^  r?^ 
Death  of  the  Tenant  for  Life,  causa  qua  supra.  But  CdtHne 
darned  the  Law  to  be  as  it  was  put  by  Wakh,  m  a  Case  upon  this 
Matter:  for  Walsh  had  said,  if  Tenant  for  Life  with  Remainder 
in  Fee  makes  a  Feoffment,  and  the  Feoffee  levies  a  Fme  with  Pro- 
clamations, and  five  Years  pass,  now  he  in  the  Remainder  is 
t»ound  touching  bis  Entry  for  the  Forfeiture  during  the  Life  of  the 
Tenant  for  Life,  -for  his  present  Right  of  Entry  was  saved  bv  the 
fimt-  Saving,  so  that  be  had  pursued  his  Claim  widiin  five  Years, 
which  hit  has  not  done :  But,  «he  said,  >  if  the  Tenant  for  Life  f  f^^  p^  retoWed 

.  dies^  new  he  in  the  Remainder  shall  have  other  five  Years  for  his  Lommv.  Toktr, 
'Pormedon  in  Remainder,  for  it  is  a  new  Title  and  Right,  and  he  ^^'3  ^*  ^^'*» 
could  not  have  his  Pormedon  in  Remainder  before,  and  it  was  at  ^^T.*  Cro.  c!^57. 
fan  iSeetiott  whedier  he  would  take  iVdvantage  of  the  Forfeiture  or  s  Keb.  m.  vgu.* 
not,  and  because  a  new  Right  is  come  to  him  by  the  Death  of  the  ^\  West'ii 
TeHam  for  life,  he  sbaU  have  other  five  Years  by  this  second  Sav-  ^9. "b: ' J^J!^' 
ing;  which  Catline  utterly  denied,  and  said  that  it  nas  no  new  Shep.  Pract 
Bi|^  which  first  acenied  after  tike  Death  of  the  Tenant  for  Life,  ^"°^  'S*  '^-^ 
for  it  is  one  same  Fee-simple  to  which  he  had  Right  as  well  befi^re 
ibe  Death  ot  the  Tenant  for  Lifcj  as  after  his  Death,  and  inas* 

.:  mucb.sis  it  was  .his  Time  to  have  executed  it  iii  his  Life,  and  he 
'faaShnot  done  it,  but  has  suffered  the  five  Years  to  pass^  he  is  con- 

.chided  by  ihe  Act,  and  not  saved  by  the  second  Saving,  for  bis 
•Rq^did  not  accrue  or  remain  first  jifter  ttie  Death  of  the  Tenant 
fifrrf  Lifo^  inasmuch  as  he  might  have  entered  before.    And  so      [  *574  ] 
-n*theT)9^nt  (first)  excludes  bim  firom  the  Benefit  of  the  second 

'  ^miagt    And  as  the  Law  is  in  the  Case  before  *  where  Tenant  for  « Aate  3r3  (f> 
l^fo  wjrth  Remainder  over  was  disseised,  and  a^JFine  levied^i  at 
Mfita^  90^  it  waa  said,>4hail  it  be  of  the  Revenion,  ^if  tbe;Re-  ^  iShow.is. 

.  ivfMoti  ha^  centinaad  in  the  Lessor^  be  should  hava  five  Years  ^^V]!S^w 

^fterlhe  Death  of  the  Tenant  for  Life.    «BiitCe(//iie;said,.  if  the  Sbep.  P^^t. 

<  Rewersion  or  Remainder  depeoda  upon  en  £stat#  for  Yean,  and  Cooot.  77. 79. 

'  .'  .        « 9  Co.  105.  b.  tor 

'  t9kr  Rc^^oirter.    1  Show.  4i:    But  ice  ITftsbf  v.  Tmenif  Ti  Aiy.  eiiO  m^jmlged  cootrarr,  aa4 
* tbat  Uiere is  w  Dlir<nnniee».ai  |a  tlriaPdot^bctirccA  aLtsice  fytlim  and  a Leuce Ibr  Yean. 
«^'C.eJU(i,iHt.  .}lieb»38»  ^%, 
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not  upon  an  Estate  of  Freehold,  then  he  in  the  Revmion  oi 
Remainder  shall  not  have  Aid  of  this  second  Saving.  '  And  he 
laid,  if  Tenant  for  Years,  or  Tenant  by  Statiftte-nMrcbant  or 
Elegit  be  ousted,  and  afterwards  a  Fine  i»  levied  whh  Proclmii- 
tions,  as  well  the  Termor,  or  Tenant  by  Statnte-oieirimt  m 
Elegit,  as  he  in  the  Reversion  also  ougbt  to  oaake  their  Chin 
within  the  first  five  Years,  for  in  such  Case  *  be  in  the  Reveiaon 
may  enter  upon  the  Disseisor  as  well  as  the  particular  Temor, 
and  therefore  they  are  all  comprised  in  the  firat  Saving,  ud  he  ia 
die  Reversion  shall  not  have  hve  Years  after  the  Term  endtdi  ai 
he  shall  have  where  the  particular  Estate  is  a  FreehoM,  in  abick 
Case  he  in  the  Reversion  cannot  enter  during  the  Estate  of  Ifn^ 
hold.  And  from  this  Case  of  a  Temor  bis  Intent  appean  tbic  a 
Termor  for  Years  shall  be  bound  by  this  Statute  aa  well  as  eae 
that  has  a  Freehold,  because  tlie  Savmgs  save  all  Inlereata,  '  wUdi 
Word  (Interest)  may  comprehend  a  Term,  and  ahewa  that  As 
Generality  of  the  Purview  extends  to  it,  as  it  seemed  la  faint 

And  as  to  the  Word  (dactnd),  Dyer  said,  ^if  Tenant  ialnl 

discontinues,  and  the  Discoutimiee  levies  a  Fine  whh  ArodaiB^ 

tiona,  and  £ve  Years  pass,  and  Tenant  in  Tail  daea,  the  Isan 

shall  have  other  five  Years,  for  be  is  the  first  tp  vvhom  the  ImA 

descended  after  the  Proclamations,  by  Foiioa  of  the  Gift  ia  Tsil 

made  before  the  Fine  levied.    ^  But  if  Tenant  in  Tail  be  daiietiwl, 

and  afterwards  the  Disseizor  levies  a  Fme  aritb  iProdamatioas,  sal 

five  Years  |>asa  without  Ckim,  and  afterwarda  the  Tenant  in  Tal 

dies,  in  this  Case  be  and  CaZ/ine  also  said  that  die  laaue  in  Tail  ii 

bound  for  ever,  for  there  the  Tenant  ia  Tail  had  the  present  Ri^t 

at  the  Time  of  the  Fine  levied,  and  the  fisst  Saving  comprised  Un 

and  his  Heirs  in  Tail,  and  inasmuch  as  they  did  not  punaa  their 

Right  within  the  five  Years  according  to  the  Condition  of  the  fint 

Saving,  the  Tail  is  bound  for  ever.    But  S^utAeott  and  Weitm 

were  of  a  contrary  Opinion,  for  they  said  that  every  Issue  in  Ts3 

shall  have  five  Years,  for  .a  new  Right  is  come  to  every  ona  of 

them  per  formam  dom,  which  Right  (as  they  took  it)  the  Mates 

of  the  Act  intended  to  preserve^  *  and  to  this  Purpose  the  Words 

(by  Force  of  any  Gift  in  Tail)  were  put  in  the  secxxid  Safiif . 

But  this  Opinion  of  theirs  was  utterly  disallowed  by  the  said  Chid 

Justices,  who  said  that  the  Word  (Jirst),  which  oughc  to  be  adM 

to  the  Word  (descend)^  and  then  it  will  be  (shall /irsi  dmcmti)y 

will  not  suffer  every  Descent  to  have  five  Years.     ^  And  (MUtwf 

said,  liiat  a  Right  or  Title  may  be  said  to  be  descended,  niieiek 

li'ho  has  a  Right  to  a  Reversion  or  Remainder  in  Tail  depeodnt 

upon  an  Estate  for  idfe  dies,  and  this  descends  to  his  issae,  aad 

afterwards  the  Tenant  for  Life  dies,  lie  shall  have  4Qve  Yews  by 

this  second  Saving :   And  thus  the  Words  (fird  deficemd)  dttU  be 

fully  satisfied.     '  And  IVeeloH  and  Dyer  said,  if  a  Man  has  Isbmp 

a  Son  and  a  Daughter,  and  the  Son  purchases  Land  and  dies,  and 

the  Daughter  enters,  and  is  disseized,  aad  the  Disseiaor  levies  s 

Fine  with  Proclamations,  and  H/fe  Years  pans  mlhont  Claifli,  if 

after  this  the  Father  has  another  Son  («s  he  may  baive  iea  Yean 

afterwards  or  more)  who  is  Heir  to  the  Brother,  he  shall  hsfe 

ether  five  Years  by  this  second  Saving,  for  be  is  the  Person  lo 

whom  Che  Right  first  descended  after  the  Fine  engroaaed  and  P^ 

^  .    .  clamatioQS 
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damatioiii  made.    "'So,  Dyer  eaid^  if  a  Man  of  unsound  Mind  "Sliep. Fnet. 
uiakes  a  Feoffment  in  Fee,  and  the  Feoffee  levies  a  Fine  with  ^°'*^  ^^«  ^^ 
Prociaaiatioiis>  and  he  of  unsound  Mind  dies^  now  his  Heir  shall 
liave  five  Years  from  the  Time  of  his  Oeath,  for  he  is  die  Fenon 
to  whom  the  Ri|^t  first  desccoded  after  (he  Fine  engrossed  and 
Proclamations  made. 

And  as  to  the  Word  (ceme)^  Dj/er  sM^  '^  if  Tenant  in  Tail  As  to  tbe  iTofi 
levies  a  Fine  with  Proclamations^  and  five  Years  pass^  and  aAer^  i^S^^l  a  ^ 
vards  be  dies  without  Issuer  the  Donor  is  the  Person  to  whom  the  p|,  ^£^  iaTbr 
Riglit  first  came  after  the  Fine  engrossed  and  Proclamations  made, 
UfXNi  Cause  had  before  tlie  Fine,  and  therefore  he  is  aided  by  thii 
aecond  Saving,  and  may  have  his  Formedon  in  Reverter  fiithin  fivia 
Years  after  the  Death  of  the  Tenant  in  Tail.  And  in  all  tiiese 
Cases,  it  was  said,  there  is  a  new  Right  or  Title  accrued,  rcmaio* 
ed,  descended,  or  come  after  tlie  Proclamations,  which  was  tiOt 
in  any  #ther  Jiiefore,  upon  Cause  arising  before  the  Fine.  But  lit 
9ur  Case  although  Sidkl,  the  Demandant,  is  the  Pemon  to  wbona 
the  Right  first  <tesoended,  yet  this  is  not  upon  any  Matter  or  Cmm% 
had  or  done  before  the  Finei  as  the  Makiers  of  the  Act  intendedi 
for  the  Diaseiain  whioh  was  brfore  the  Fine  is  not  the  Matter  or 
Cause  which  made  Stowel  to  have  the  Itight,  for  if  there  had  beet 
BO  Disseisin  he  would  have  had  the  Right  and  the  Possession,  far 
lie  had  it  by  JOesccnt  or  ^Purchase  befoie.  But  they  inlended  some 
special  Matter  which  should  be  the  efficient  Cause  of  having  the 
Right,  and  such  a  Right  too  as  never  was  in  any  other  before  il 
vvas  in  him^  and  there  is  none  auch  in  thisCase,  for  the  Right  was 
first  in  the  Grandfather,  and  the  Right  deseended,  which  is  meant 
by  thjia  Branchy  is  a  Right  descended  which  was -'not  in  any  olberin 
.  auch  Meaner  at  the  Time  of  the  faie  levied.  For  diis  Right  hem 
was  aaved  in  Skmel,  the  Grandfather,  and  ill  his  Hmn  by  die  tftrsi 
Saving,  and  if  it  should  also  be  saved  in  the  Heir  by  the  second  Sav- 
ing, because  it  first  descended  to  him,  then  the^ne  Saving  would  bn 
•iiperfluous  aiKl  in  vaia.  And  this  was  not  the  IntenticM  of  the 
Makers  of  the  Act,  for  they  never  iutended  to  aid  those  by  tiM 
second  Saving  who  were  comprised  and  aided  by  the  ^in^  Saving, 
Bor  €  coBtra  to  aid  those  by  the  first  Saving  who  are  aided  by  the 
second,  but  their  Intention  was  to  compreliend  in  one  Saving  thote 
who  were  out  of  the  other  Saving.  Wherefore  all  of  them  -wh# 
w^gued  on  this  PartAgreed  that  the  Demandant  was  not  aided  by  thn 
second  Saving,  for  he  is  not  another  Person,  fior  is  4he  Right  whieh 
^is  here  descended  to  hno  such  «  Right  as  the  Mahers  of  the  [  •STS] 
Act  intended,  nor  is  the  Cause  or  Mauer  •befoni  the  Fine  swdi  an 
they  intended. 

And  as  to  the  Point  of  Equity,  all  of  them  alse  who  argnel  <m 
ihis  Part^gjpeed  ikaXStomdp  thto  Demandant,  should  wH  1^  nided 
nt  ^1  by  Equity,  inasmuch. as  the  Uoiveiaality  of  Mankind  is  tnoaa 
the  Qlgiect  of  the  Purview  than  individuals,  timt  is  to  say,  it  le* 
q[>ecta  the  Pemie  of  all  Men  in  general  more  than  the  Advanta^ 
of  Infants  or  other  private  Persona,  and  also  inaamuoh  as  Ihn  Act 
is  a  positive  Iaw  for  the  Tinae,  and  theiefore  wh^  it  has  parti- 
colarly  limited  divers  Tiama  to  Paiaona  in  diveva  0egreeaj  l» 
make  an  Akeration  in  that  Time  avotikl  ^be  more  conlrariaiit  4han 
tgreeikln  lo  the  Minda  «id  Intentiona  of  the  ttakeM  «f  #n  Act. 

And 


4 


ST5  Stowel  t;.  Lord  Zouch.  in  Ciiiii.  I^cacc. 

•  Arfst  Ctbir.  ^  And  CaiHne  said,  that  Jrhiotle  defines  Equity  thus,  JEguiiai  ni 
iib.'9.  eap.  10.      eorrectio  jusidi  legU  qua  parte  deficit  quod  generatim  lata  esi.  fiat, 

*  piiSmIo^^^  ^^  """^^  ^"  ^^  ''®'®  "  special,  and  limits  a  Certaintyof  Tnnc 
aFiiichd6/4Bac.  VOL  every  Point,  and  it  is  defective  in  no  Part  as  to^Tuiie,  for 
Abr.  649.  Post  which  Keason  the  Time  limited  shall  not  be  altered  or  enlarged  br 
^^  Equity. 

And  in  this  Case  they  >irbo  argued  on  the  Part  of  Lord  Zaack 
» Vin.  Abr.  tit  agreed,  ^  that  if  one  had  three  or  four  of  the  Defects  aixl  Impc- 
FlneF.a.!^pl-i*  diments,  as  if  a  Woman  who  has  present  Right,  or  when  the  fa- 

t^fo*68  a^ siiJpi  ^'*  *^*  ^''  ^  covert,  and  withm  Age,  and  not  of  wbde  Mind, 
'  nuit  Conns.  76,  And  in  Prbon,  and  oue,  or  two,  or  three  of  these  Defiects  or  Ln- 
7S.  1  t«on.  915.  pediments  are  removed,  as  if  tlie  Husband  diesy  and  die  is  of 
PcrJndcnMsCJ.  ^|  ^^^  ^^  |^  ^^^  ^f  prijop^  the  five  Years  appointed  to  her 

by  the  Statute  shall  not  commence  until  the  last  JDefect  or  Impedi- 
ment is  removed,  and  \vhen  she  is  void  of  all  the  Impedimeots  or 
«VUi,  Ahr,  tit.  Defects,  then  the  five  Years  shall  commence.  ^  And  if  the  Per- 
w'^t's'svnb^  »t  '^^  whose  Defects  or  Impediments  are  once  removed,  vfithk  a 
a.  fo.  6a  a.  b.  Month  after  falb  into  any  of  the  Defects  or  Impediaaests  agai^ 
bhep.  Pnct.  as  if  be  is  imprisoned,  or  becomes  of  unsound  Miad,  and  coo- 
C0UBK76.78.       ij,^,^  ^  ^1  ^^  five  Years,  or  at  the  End  of  die  first  Alondi  of 

the  five  Years  dies,  hb  Hm  within  Age,  the  ^ve  Years  befoie 

commenced  shall  proceed,   and  Non-claiqi  within  j^be  same  fiia 

Years  shall  bind  the  Party  and  his  Heirs,  as  weO  «s.  if  Im  hai 

been  void  of  all  the  Defiects  or  Impedimeuts'''duriiig  the  whole 

five  Years. 

And  in  this  Case  it  was  aflbmed  by  many  of  flie  Justices,  and 

<  Vin.  Abr.  tit.     denied  by  none  of  them  that  I  beard,  '  that  ahhoi^h  die  Pcrsoas 

Fine  F*  a.  5.  pi.  3.  comprised  in  the  Exception  were  not  iunder.  such  Defects  or  tai- 

pediments  at  the  Time  of  the  Fine  levied,  but  became  so  miasl 
their  Will  after  the  Fine  levied,  and  before  the  last  Prowna- 
tion,  and  were  in  stich  Degree  at  the  Time,  of  the  bist  ProdaoM* 
tion,  ihey  shall  not  be  bound  to  five  Years  next  after  the  last  Pko- 
clomatiou,  but  they  shall  have  five  Years  next  after  their  Impedi^ 
ments  or  Imperfections  removed. 

And  Bendloe  said  in  this  Gise,   that  the  Savings  in   the  Act 

extend  as  well  to  Successors,  although  they  ace  n9t  Bamed,  m^--  to 

Heirs.    And  divers  Cases  were  put  touching  Hie  Succeaaors  of 

Bisliops,  Deans,  and  Parsons,  and  in  the  mesne  Vaeatioo  touchy 

Kate  6Me  by  the    ing  Men  of  Religion,  (all  which  I  have  dfhitifd  out  c^  this  ii^or/, 

•ifcorn.  a.       hecauHt  as  I  apprehend,  the  Purview  does  not  extemd  *io  iiai 

Crofiipt.  J.'cso.  iuch,  nor  shall  their  Successors  be  intended,  shA  Pririea  as  an 

b.  West's  symb.  f^eant  by  the  Statftte,  nor  shall  they  be  bound  .^  tffiy  JFW  lasted 

Sbep.  Pm^t*.        f^y  ^^^^  Predecessors,  or  by  the  fiegUgence  or  hatcha*  i^  thek 

Couns.  60. 104.     Predecessors,    For  none  can  imagine  that  the  Maiker9  of  tie  Jet 

Post  53a  (e>       intended  by  the  Latches  or  Act  rf  the  Bishop  to  bind  tlu  iuctth 

tion  without  the  Assent  of  the  Chapter^  or  of.theJPnisoMwUkoai 
tb€  Assent  of  Patron  ana  Ordinary.  For  whirh  Season^  u  -eaems* 
the  OrnissioH  i^' Successors  out  of  the  Act  was  done  of  Purpose^  ana 
not  through  Sfegligetue  or  Forgetfulness., ,  An4  if-  tie  Lam  ^shmU 
be  taken  for  certain  that  upon  a  Fine  levied  by  tlia  Predacemm  e( 
m  Bishop,  Dean,  Prebendary,  or  Parson,  and  Proclmnatmumaie^ 
&r  that  upon  a  Disseizin  done  to  a  Bishop,  Dfian,  or  Prebaudafyt 
and  such  vtherr,  their  Succcmrs  shall  be  bound  by  a  Fetjfinent  of 

the 
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the  Termors  or  otherwise,  and  by  a  Fine  njlerwards  levied^  and  bjf 
Non-claim  of  the  Bishop,  Deau,  or  such  other,  for  Jive  Years,  thss 
trould  soon  grow  into  ^reat  Practice^  and  thereby  Holy  Chwrch 
would  lose  more  Possessions  than  it  could  gain  in  these  Daus. 

After  these  Arguments  made,  Judgqient  was  prayed  io  the  Com«  BUlT€rm,iiEai. 
mon  Bench  for  the  Lord  Zouch,  in  the  said  Term  of  St.  Hillary, 
in  the  1 1  th  Year  of  the  Reign  of  Queeii  Elizabeth.    And  Harper, 
then  one  elf  the  Judges  of  the  same  Bench  retained  his  former 
Opinion,  viz.  that  the  .Law  was  witli  Stozs>el  the  Demandant,  and 
of  the  same  Opinion  with  him  was  Saunders  only,  and  no  others. 
For  Walsh,  mutata  opinione,  assented  tliat  Judgment  should  be 
given  against  StoweL    And  he  said  to  me  afterwards,  tliat  upon 
better  Consideration  it  seemed  to  him  that  the  Act,  which  had 
linnted  a  Time  for  the  Right,  had  made  the  Right  of  Stowel  the 
Demandant,  subject  to  a  Condition,  viz.  that  he  should  pursue 
Ills  Claim  within  the  five  Years  attached  first  in  his  Grandfather, 
froni  which  his  Nonage  should  not  discharge  him  any  more  than 
in  this  Case,  viz. '  if  a  Man  makes  a  Feoffinent  in  Fee  upon  Coor  f  31  Am.  \JL  ir, 
(fition  to  be  perfonned  on  the  Part  of  the  Feo£fee  and  his  Heir%  Fitz.  Conditio* 
there  if  the  Feoffee  dies,^  his  Heir  within  Age,  be  is  bound  to  per*  t^tore7i!*"lSL 
form  the' Condition  durins  his  Nouage,  as  well  as  if  he  was  of  K.403.  ^Lev.««. 
full  Age.    So  here  the  Time  limited  to  tlie  Right  of  the  De-  1  MimL  86,  sr. 
mandant  makes  his  Ri||ht  conditional,  and  his  Nonage  shall  not 
discharge  hrai  fran  it ;  and  this  was  the  Reason  why  he  assented 
to  the  Judgment,   as  he  told   me.    Wherefore  he  and  all  the 
other  Judges,  riz.  Cams,  Southcote^  Weston,  Wliidon^  J^^r,  and 
Catline,  were  o^  Oninion*  that  Stowel  the  Demandant,  should  be 
bottnd  to  the  five  Tears  attached  in  bis  Grandfather,  and  conse- 

Siently  that  Judgment  should  be  giv^ii  against  him.  And  of  tliit 
>pmion  1  heard  that  C<^^,  Justice,  waa^  (who  died  before  he 
had  d<$Iivered  his  last  ^mimeut)  as  appeared  by  his  Argument 
written  with  his  own  Hand,  which  was  found  after  his  Death  10 
his  Study,  as  I  was  informed.  Wherefore,  the  same  Term  of  &« 
itillafy.  Judgment  was  given  tlmt  Stowel  the  Demandant,  :d)ouUi 
be  barred,  which  Judgment  was  as  follows. 

*  At  which  Day  here  came  as  yrell  the  aforesaid  John  Stowd,      [  *  376  1 
now  Demandant,    ks  tb^.  ahreNLii  George,  by  their  Attomias  '^^J^^^ 
aforesttd.    Wliereupon  the  Premises  being  seen,,  and  by  the  Jus-  ^^^^'^ 
tices  here  'fully  understood,  it  seems  tu  the  Justices  here«  tliat  the 
aforesaid  Plea  01  the  afore9aid  John.  Stowel,  now  Demandant^, 
above,  1^  replyini^'  |>Ieadcd^s  ijusufiicient  in  Law  to  maintain  the 
tfor«toid  JonfiStowdj  now  Den|^dant»  to  have  liis  Action  afore* 
said  against  the  aforesaid  Geor^,  9»  the  aforesakl  George  above 
has  alTedged/   Tlierefore  it  b-^h^dered  that  the  aforesaid  i/<4a  JadgAta^  '  , 
Stowel,  now  Demandant,  take  no^u^g  by  his  Writ  aforeaajdy  but 
be  itt  Mercy  for  his  false  ^laim*.  .  Ami  cbal  the  afpresaid.Gfoi;gc 
go  thereof  ^thout  Day,  4rc. 

■■■■■'* 
And  the  hpitd'I)ycr,  in  his  last  Argument  n^ade  in  tbiaCaae, 

ipoke  to  the  Manner  of  pleading  die  Conclusion  .qi.9de^  by  the 

Statute,  that  is  16  say,  whether  it  be. necessary  for  .th^  Teiiaifl, 

who  pleads  fte  Fine  id  Bar,,  to  aver  thA'the  wsad  Jokk^otiJk, 

Knight, 
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Knight,  was  of  full  Age,  of  sound  Mind,  out  of  Prison,  uA 
•M.8R.  s.  Fitf.  within  the  Realm,  or  not  For  he  said,  that  in  *8A.  2.  tbeTe* 
Continual  Claim  n^^^  i„  Assize  pleaded  iu  Bar  a  Fine  levied  before  the  Statute  of 
tt!  b!iStb.        Non-claim,  and  said  that  the  Plaintiff  was  a  Year  and  a  Da>  sfier 

the  Fine  levied  out  of  Prison,  of  fiill  Age,  and  within  the  four 
Seas,  and  did  not  put  in  his  Qaim,  S^c.  and  the  Plaintiff  said, 
that  he  was  at  that  Time  in  Scotlatid  the  whole  Year  and  Day  of 
which  he  spoke,  tcithout  that  that  he  was  in  England \  and  be- 
cause Scotland  is  another  Land  and  another  Realm  by  itself,  the 
*>lnte  568  (c).      Issue  was  held  sufKcient  enough  for  this  Purpose.     ^And,  he  said, 
Vide  Dy.  304.  pi.  hereby  it  appears  that  Scotland  is  another  Realm.     *  But,  he  said, 
«s.  P.citcd  and    ^^  seemed  to  him  in  the  Case  here  not  to  be  necessary  for  the  Te- 
affirmed.  1  Leon,  nant,  >vho  plcacb  the  Fine  in  Bar,  to  aver  that  the  Pkrty  was  of 
i8.P«r/rray,c.J.  fnH  Age,  or  out  of  Prison,  or  within  the  Realm,  and  of  soand 
^u'.lll\V^\.\\  Mind;  but  this  shall  be  shewn  on  the  other  Side,  if  there  isaoj 

such  Imperfection  or  ImpedimeDt,  because  the  Body  of  the  Act 

is  general,  viz.  that  the  Rne  shall  be  a  Jinal  End,  and  shall  coih 

elude  as  well  Privies  as  Strangers  to  it,  and  as  general  as  the  Pa^ 

view  is,  so  generally  the  Party,  who  is  to  take  Advantage  by  tk 

Fine,  shall  |nead  it.    And  if  the  other  Party,  or  his  Ancestor,  is 

one  of  the  Persons  excepted,  he  ought  to  plead  the  Esctptioo, 

because  it  is  for  his  Advantage.    And  he  resembled  this  to  tbe 

*8tat.  5f  H.  8.      Pleading  of  a  Devise  of  Land  by  Force  of  the  '^ct,  for  A%  De- 

^*P- 1-  visee  shall  plead  the  Devise  generally,  vii.  that  such  a  one  vas 

•  If  the  Tennre  is  seized  of  the  Land  in  Fee,  and  held  it  in  ^  Socage,  and  devised  it 

Srso^'^roilL.  ?^  ^^  ^y  *!'*  '•^^ ^'*'*  *"  Writing.  For  the  Provision  of  ikc Act 
re  if  tbc^Court  '  >>  general,  viz.  that  etery  Person  shall  have  full  Authority  to  df 
shall  intend  it  to  vise,  &c.  and  yet  there  is  a  Branch  in  the  Act  afterwards,  tlut 
pL  16.  ^^"  ^^^'    ^ilh  made  by  Femescovett,  or  Persons  within  jfee.  Idiots,  or  wot 

of  whole  Mind,  shpll  not  to  be  taken  to  be  effectual:  But  inasmodi 
as  this  is  not  in  the  Body  of  the  Punnew,  but  is  in  a  Branch  af- 
terwards, the  Devisee  needs  not  to  aver  tliat  the  Devisor  was  of 
fiill  Agp  and  void  of  the  other  Imperfections,  but  the  other  Party 
'M.  16  H.  7.  t.  viHbo  is  to  take  Advantage  of  it  shall  plead  it.  ^  But,  be  said,  if 
^ff  **  i^u*  ^^'  ^"^  ^'^'  plead  a  Feoffment  or  Grant  of  Cestuy  que  V$e,  there  be 
PleaidUiasTn.  *  ^"ght  to  plead  that  he  was  of  full  A^e,  of  whole  Mind,  and  at 
M. 6 H. 7. 6. pl.t.  Isrge,  and  not  in  Duress,  as  it  is  held  m  \6  H.  7*  And  be  said, 
?***F  ^ffiif*  ^1^*  ^^^  ^^^  Question  was  moved  before  in  6  ff.  7.  whether  orno  the 
Uw824rp.4H.7.  Pa^'ty  ought  to  shew  it,  but  it  was  not  there  adjudged,  but  in  16//. 
8.  b.  Bra.  Ibid. '  7.  the  Point  was  resolved  by  the  Justices.  And  the  Reason. js, 
V*n^Ab?'"u  ****  because  the  Purview  of  the  Act  of  1  g.  3.  cajp.  1.  ia,  tApt  aUR- 
uJei,  wl^'aVfa  ^ments,  Grants,  &c.  made  by  any  Person^  ^^'^g  qffuliJge,  nf 
iioiif/ But  1  Leon,  whole  Mind,  and  at  large,  and  kot  iu  Duress  to  any  Person,  sMf 
d^  vd^tT  him*  *^  ^^  ^  f^ec/i/ff/;  so  that  the  Purview  doea  not  wanaolaiy 
byV^^wyTcTj!^^  Feoifinent  or  Grant  but  of  such  Persons  as  are  void  of  such  D^ 
And  note,  the  fects.  And  therefore  he  that  wiU  take  Benefit  bj  such  ConisjF- 
Opinion  p^^'rmf  ances  ought  to  shew  that  the  Person  who  made  them  was  void  rf 
^^K^U.M.t^H,  ^"^^  Defects,  or  else  he  is  not  autliorised  to  ntake  them.  <Bit 
7. 2.  pi.  4.  P.  4  H.  otherwise  it  is  where  tlie  Purview  is  general,  and  m  UastiaiBt  l» 
f  T^Ri  m  167     •*®'"®  comcB  afterwards  by  Way  of  Exception,  (aa  it  ia  id  this  Sir 

Cef'rtMdeny  j/    ^^^  ^^  Fines)  or  by  anothler  Branch,  as  it  is  in  the  Slalttle  of  JD^ 
d.  Kaym.  4u,    '▼ises  of  iand*    And  so,  by  him,  there  is  a  mauifeai  IMvctsitf& 

Here 
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Here  follow  the  Veraes  mentioned  before,  /b.  356^ 

Elixttbfih  oonum  regni  dam  trani^t  aanom, 

Gentit  et  Anglonim  regia  aceptra  tenet, 
Anthonium  rapbint  Mail  mala  sidera  Brownumf 

Leguti  qui  mus  gloria  mi^na.fiiit, 
Abdita  c|ut  nonit  reaerare  Oracuia  juris 

Subtili  ducto,  et  Neitoria  eloquio. 
hmmo  DoUenti  Mumoque  disertut  et  ore^ 

Vix  ajU  poterant  uberiora  dari. 
Is  foelix  mminaiy  si  tarn  longieva  fiussent 

Quam  fuerant  anioii  dona  stapenda  sni. 
AbrepCuni  fato  fannc  Eaexia  planzit  alnmnnaiii 

Lq;is  et  ereptnm  sedula  tnrba  gemit : 
Flanxenint  illi,  phngat  simul  Anglia  tota, 

Nespe  animos  tristet  perdita  gemma  facit* 

■■'■■■'  ■  ■  ■  III       IN       —— — —  ■       I  I      ■■■    I  I  — — wi^a.— i* 

•^  Rrpart  qf  a  Judgment  given  by  the  Barms  of  the  [  ♦377  ] 
Exchequer  m  Easter  Tet^p  in  the  12th  Tear  of  the 
Reign  qf  Slueen  Elizabeth,  upon  en  Ex/iibition  to 
the  Court  ^Exchequer,  fy  Sir  Henry  Nevit 
Kitight,  of  a  Deed  of  Grant  if  the  Office  ofKeq^er 
if  ^  Park,  and  of  an  annual  Rent-cliarge  for  the 
Excixise  if  the  same  out  if  Land  which  aftenoards 
came  to  ike  Hands  if  the  Hueen^  which  Grant  was 
made  to  him  ntnd  to  his  Father,  who  was  attainted 
of  Tr€a$4mt  for  Tei'm  of  tiieiar  Lives^  and  upon  a 
Petition  to  hin>e  the  Arrears  due  thereupon  paid  to 
him.  Ajid  the  Re/(;ord  hereof  teas  entered  in  the 
Remjembrances  qf  the  Rxchequer^  among  Uie  Reconis 
qf  MichaehBas  Term^  S  Eliz.  Roll  on  the 

Side  qf  the  Treasurer's  Remembrancer.    And  was 
as  follows. 


BE  it  fMMflrfberad,  fiuit  Henry  Html,  Knigtat^  oatae  Imm  htfore  Mkk.  Tern. 
die  Itarms  of  this  fiMibemier,  the  »tb  DaY  •f  OeHb^r  in  f.'^^'*   ^«^^'>' 
ihiaXtrgHia  ia»  own  proper  Person,  and  idiihted  tp  ibe  Conrt  ^'""^ 


iieea  a  «erauR  Wtaikif  of  ^tm  WiUiom  by  dMna  Peimissiott'  late 
Jkccbbiskop  tif  C^mlirSiiiy,  of  Uie  CMioe  xA  Keeper  and  Oiswdian 
of  tka  PHik  of  if  Msgkui  •otherwise  W/ingf  ON,  «d  of  the  Deer  hi 
^  aame  Park,  in  dieOMmtj  of  Aritr,  and  also  of  an  aanaal 
Mat  of  4faMa  Pounds  and  ten  Pence  StejMng  for  die  fianroise  ^f 
the  Offiee  aforesaid  yosrlsf  to  bo  had,  levind,  and  peiteiwd  of  fhe 
Mwam  oi  ^idbufm  iA^S^'m  Aliugiom,  mmie  to  the  aforesaid 
Mmt^  Nm>U,  &n«b  t,  l>v  «he  Na«e  of  Umry  NoM,  fieqnifn,  snd 
te  mot  Ubend  AM,  iUght,  nAemaipds  and  kto^  nttaimad  «r 
High  Tttmmi  mow  doeqased»  for  Tesn  of  ib^ir  limm  Md  t)f 
.  Ihi  longest  Liver  of  diem,  b^ng  Date  the  15di  Day  of  Navem- 

btr, 
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ber,  in  the  2(Sd  Year  of  the  Retga  of  the  late  King  Uenfy  S. 
sealed  with  die  Seal  of  the  aaid  late  Arehhufaopy  and  aftter\ianb 
and  before  the  Attainder  of  the  said  EAtard  Nenl^  Knigbl,  viz. 
the  Arst  Day  of  December,  ia  the  same  2Sd  Y«ar  of  the  said  lair 
King  Henry  8.  William^  then  Archbisiiopy  then  surYiving  and  bei^ 
in  full  Life,  and  ArcbUshop  of  CoiUerburjff  hf  Tkoma$,  then  Pkkr 
of  Christ-Church  in  Canterbury,  and  by  tbe  Chapter  of  the  sm 
Place,  by  their  Writing  sealed  under  their  common  Seal  at  tk 
City  of  Canterbury  in  &eir  Chapter-house  there  ratided,  approtcd, 
and  confirmed.  And  the  same  aenry  Nevil  prays  that  tnat  Wril* 
ing  may  be  here  inroUed  of  Record.  Which  said  Writing  the  Bi- 
rons  here  received,  and  commanded  it  to  be  read,  and  to  ba  ia- 
rolled  in  the  Order  of  the  Words  contained  in  the  same  Wrilisg. 
And  the  Tenor  of  the  same  Writing  folknrs  ia  tfacae  Wonk 
<<  To  all  the  faithful  in  Christ,  to  wboia  this  present  Writing  did 
^'  come,  tVilHam,  by.  divine  Permission^  Archbisbop  of  Coato^ 
*'  bury,  Primate  of  all  England,  Legate  of  the  Apoalolic  See^ 
**  Greeting,  in  the  Author  of  Safety.  Know  ye»  that  we,  for  ibe 
**  ffood  ai^  acceptable  Service  which  our  bdbvad  Edwmtd  Nev^ 
^  Knight,  and  Henrw  'Semi,  Esqnirrp  one  of  the  Sons  of  tis 
**  aforesaid  Edward  rfevil,  Kn^jbt,  ha«e  nuinifeatly  done  and  sUI 
**  daily  hereafter  do  to  ns,  and  for  other  uigent  Cauaea  aa  to  tfasK 
^  Presents  specially  movmg,  of  oar  meer  Motion  ha^na  given  sal 
''  sranted,  and  by  these  Presents  do  give  aad  jnnt,  to  tbaasK 
^  £dawrrd  Nevil,  Knu;bt«  and  to  Henry  IVert7^  i£aqiiin.  And  is 
^*  die  lonmr  Liver  *of  them,  the  (Mice  of  Keeper  and  Giialdaa 
^  of  our  Park  of  Aldmgton  odierwise  JHngion  and  of  our  Dser 
'^  there  ia  the  County  o(  Ktni,  with  their  Appurteoancea.  To 
'^  have,  hold,  and  exercise  die  Office  aforesud  by  thenuelves  or  by 
their  suflScient  Deputy  or  Deputies^  for  whom  tbej  will  ansacr, 
for  Term  of  Life  of  die  aforesaid  Edward  Nevil,  Knight,  sai 
of  Henry  Nevil,  Esqnirei  and  of  tbe  longer  Urrer  <tf  tfasa. 
'*  And  by  these  Presents  we  make,  constitute,  and  ordain  iha  nil 
''  Edward  and  Henry  Nevil  to  be  tbe  Keepers  of  oor  Faifc  sad 
Deer  aforesaid.  Aho  we  have  granted,  mid  by  these  Pirfwati 
do  prant,  for  us  and*  our  Successors  to  the  same  Mdward  Mmb 
Knight|  and  Henry  Nevil,  Esquire,  for  the  Exercise  of  ths 
''  Office  aforesaid,  and  for  their  other  Costs,  ChugeSy  and  Bi- 
'^  pences  to  be  had  in  the  Premisses,  one  annaal  mot  of  ihm 
^  Pounds  and  ten  Pence  Sterling  ymly.  To  have,  ^^%  ^ 
''  perceive  the  aforesaid  annual  Kent  of  three  Ponnda  and  tm 
Pence  every  .Year  during  the  whole  Lives  of  tbe  aaid  Jfrfbarrf 
Nevil,  Knight,  and  Henry  Nevil,  and  of  the  longer  liver  of 
them,  of  our  Manor  of  Aldington  otherwise  jUmgjton  dan* 
said,  at  die  Feasts  of  Easter  and  of  St.  Michael  the  Aicbaagel 
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by  equal  Portions  to  the  same  Edward  and  Hamfyf  SamL  m 
to  the  longer  liver  of  them  aimually  to  be  psad.     And  i^  Jfi  ■ 
b  often  u  it  shall  happen  that  the  said  Rent  of  fWnirnawfa 
^  and  ten  Pence  or  any  Part  thereof  be  in  Anear  isi  Vmtt  mm 


*t 
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lOl,  unpaid  after  any  Terth  it  which  it  oiigbt  lo  be  Mi^  4^. 
then  and  so  often  it  ahall  be  lawfol  for  tfia  afniasain  JTihpd 
ami  Henfjif  and  for  the  longer  Liver  of  them,  and  tbair  AafSgm 
iMo'die  said  Manor  to  aiter  «|d  diitiaia^  mi  ikm  Ob^inm  m 
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"  taken  iltete  to  drive 'nivfly  from  thence,  ani)  to  impound  and 
*'  keep  in  their  Postession/  until  they  shall  be  fullV  satisfied  for 
*'  the  annual  Rent  aforesaid,  and  the  Arrears  thereof.  In  Witness 
''  Mfhereof  to  these  Presents  we  haVe  ptlt  our  Seal,  given  the  ]5tli 
*'  Day  of  tiavember,  in  the  C12d  Year  of  the  Reign  of  King  Henry 
''  8.  and  in  the  97th  Year  of  ourTranslatioti,  *And  we  TAomos 
•'  by  divine  Permission,  Prior  6t Christ's-Chureh  in  Canterbury, 
''  and  the  Chapter  of  the  same  Place,  do  all  and  singular  the 
*'  Things  abov^  written' and  contained,  as  much  as  to  us  belongs, 
^^  by  Authority  of  our  Chapter,  ratify,  approve,  and  for  Term  of 
*'  Life  of  the  above  written  Edward  Necil,  Knight,  and  Henry 
*'  Nevit,  and  the  longer  Liver  of  them,  by  the  T^nor  of  these 
"  Presents,  confirm.  In  Witness  whereof  our  Common  Seal  is 
'^  put  to  these  Presents':  Given  in  our  Chapter-house  the  first 
<'  bay  of  December,  iri  ifate  Q2d  Year  of  the  Reign  of  King 
**  Henvy  8.*^  Which  sbid  Writing  being  read,  the  aforesaid  Henry 
ffevil,  'Knight,  says  that' he  is  unpaid  of  the  aforesaid  annual  Rent 
of  three  Pouiids  and  ten  Pence  yearly,  from  the  Feast  of  St,  Mi'" 
chaet  the  Archai)^!','  in-the'^/E/i^A  snUl  shcth  Years  of  the  Reign  of  . 
the  late  Kmg  ana  Quefen^'rin^folr\tBre^'  whole  Y^rs,  ending  at 
the  Feast  of  St.  Michael  tife  Archan|)^,'in  x\it  third  Year  of  the 
Reign  df  tl^'  Lady  EHtaVeth,  hoWQueen,  and  that  the  aforesaid 
Manor  of  Aldington  dtherwise  jftihgtorty  with  the  Appurtenances  - 
has  r^maiAed  'and  baeti'hi  the  Hands  and  Possession  pf  the  said 
Lrfidy  the'Qu^feti  now  ever  since  the  aforesaid  Feast  of  St.  Michael 
■  the  Archangel  in  the  )Md  fifth  and  sixth  *  Years,  and  now  is,  and  ^  [  *  378  ] 
,renuBiHi  ita  tlie  Hands  of  the  said  Lady  the  Queen  now.  And  bd 
I  prays  that  the' Writing  aforesaid  by  the  Court  here  may  be  allowed, 
|ftiid  ChM  nine  Poohds,  two  Shillings,  and  Sixpence  of  the. Arrears 
jof  the  aforesaid  annual  Rent  of  three  Pounds  and  ten  Pence 
^yearly  for  the  aforesaid  three  Ye&rs  ending  at  the  said  Feast  of 
St.Mkhael  the  Archangel  in  the  aforesaid  third  Year  of  the' said 
I  Lady  the  Queen  now,  may  be  paid  to  ^' the  same  Henry  Nevil, 
^Knight,  and  also  that  the  aforesaid  annual  Rent  of  three  Pounds 
^and  ten  Pence  yearly  from  the  aforesaid  FSast  of  St.  Michael  the 
^Archa^gel  in  the  aforesaid  third  Year  of  the  s4id  ]Lady^  the  Queea 
^now  nkiy  be  annually  paid  to  the  same  Henry  Nevil,  Knight^ 
.during  the  Life  of  the  same  Henry. 

^    And  Gilbert  Gerard,  Esquire,  Attomey*General  of  the  said  Answtr. 
jLadydieQcieen  now,  who  prosecutes  for  her,  |)eing  present  hers 
tin  effort,  and  being  asked  bv  the  Bdrons  touching  the  Premisses, 
jfor  the  aforesaid  Lady  the  Qiieen  now,  says,  that  the  aforesaid     * 
J  Writing  hi  Form  aforesaid  recited  ought  not  to  be  allowed,  and 
^that  neither  the  afotesnid  lune  Pounds,  two  Shillings,  and  Sixpence 
I  of  the  aforelaid*  Arrears  of  the  aforesaid  annual  jRent  of  three 
Poifuds  Und  ten  Pence -yearly  for  the  said  three  Years,  ending  at 
the  Feast  of  St.  Mickad  the  Archangel,^  in  the  aforesaid.,9iiri 
V^dlr  of  the  said  Lady  the  Queen  now,  nor  the  aforesaid  aimoal 
^eiH  of  three  Pounds  and  ten  Pence  vearly  from  'the  aforesaid 
fe^leasf  of  8t.  Michael  die  Arciiai^I  in  |ine  aforesaid,  tbirfl  Year  bC 
Hie  ^aaid  Lady  the  Qiieen  now,   to  th^  aforesaid  Henrff  2irff4 
tCoi^t;  hi  Fbrtn  jkfotesaidji  ought  to  he  paid.    Because  be  taya  Bmmiw. 
Etiat  the  afoiehaM  Writing  'above  reeled,  and  the  Matter  hi  the 
ieuM  VMthg  contauiid  and  speciliedj  and  die  aforesaid  Matter 
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t>y  the  said  Henry  Nevil,  Knight,  in  Form  ^foresaid  alleged,  is 
insiifiicieut  in  Law  to  charse  the  aforesaid  Lady  tlie  Queen  now 
either  with  the  Payment,  of  the  aforesaid  nine  PoiukL»,  two  Shil- 
lin)2;Sy  and  Sixpence  for  the  aforesaid  three  Years,  ending  at  tin 
Feast  of  St.  Mkhael  the  Archansel  in  the  aforesaid  third  Year,  or 
^'iih  the  aforesaid  Payment  of  the  aforesaid  annual  Kent  of  three 
Pounds  and  ten  Pence  yearly  from  tlie  aforesaid  Feast  of  8l 
Michael  the  Archangel,  in  the  same  third  Year,  to  tlie  aforesaid 
Henry  Neril,  Knight,  in  Form  aforesaid.  And  therefore  he  pn}s 
Judgment  for  the  said  Lady  the  Queen. 
Joinder.  And  tlie  aforesaid  Henry  Nevilf  Knight,  says  that  the  aforesakl 

.  Writitig  ahove  recited,  and  the  Matter  in  die  same  Writing  con- 
tained, and  the  aforesaid  Matter  by  him  in  Form  aforesaid  aliedged, 
is  sufficient  in  Law  to  charge  the  aforesaid  Lady  the  Qtieen  uov 
urith  the  Payment  of  the  aforesaid  nine  Pounds,  two  Shillings,  sod 
Sixpence  of  the  aforesaid  annual  Rent  of  three  Poiuids  and  tcs 
Pence  for  the  aforesaid  three  Years,  ending  at  the  aforesaid  Feast  of 
St,  Michael  the  Archangel,  in  the  aforesaid  third  Year  of  tbesiid 
Lady  the  Queen  now,  and  also  with  the  Payment  of  the  aforesaid 
annual  ifent  of  three  Pounds  and  ten  Pence  yearly  from  the  afoit- 
said  Feast  of  St.  Michael  the  Archangel  in  the  same  third  Yeai, 
to  the  same  Uatry  Nevil,  in  Form  aforesaid.  And  be  prajs  asbe 
above  prayed.  And  because  the  Coiut  will  have  JDeliberation  m 
the  Premisses  before  furtiier,  S^c.  Day  is  i^iveQ  to  the  aforesaid 
Henry  NevUf  in  the  State  wherein  it  now  is  from  the  Day  of  tk 
'  Holy  Trinity  in  fifteen  Days,  to  hear  and  do  what,  Sfc. 

The  CASE.  The  Effect  of  the  Record  is  as  foUowSyrtz.  Sir  Henry  TSaA, 
A.  grants  the  Of-  Knight,  comes  before  the  Barons  of  the  Exdiequer,  and  eihibiti 
a  Parte,  aXa*"  ^^  ^^^  ^o"^'  a  Deed  bearing  Date  the  I5th  Day  of  Nowmier,  is 
Rent  of  3/.  lod.  the  2.9A  Year  of  the  Keign  of  l^mg  Henry  B.  made  to  him  and 
for  the  Ex<rci8c  to  one  Sir  Edward  h'eiil,  Knight,  afterwards  and  lately  attaiotri 
Ser!?o\wofor  ©^  High-Trcason,  by /r/Z/iam,  late  Archbishop  of  Canterbufy^ii 
their  Liveit,  one  the  Office  of  Keeper  and  Guardian  of  the  Park  of  Aldin^on  oto- 
^w^rnr"**^*"''  wise  Jlington,  and  of  the  Deer  in  the  same  Park,  in  ue  Countj; 

SfeML'o?*come8.^  ^^^^f  a"*^,  ^^  «»  a*^"*'  ^^"^  <>f  ^^  ^^'  f<>r  ^hc  Exercise  of 
into  the  King's  the  saiuc  Office  yearly  to  be  had,  levied,  and  perceived  of  the 
Hands,  the  King  ^Ja„Qr  o(  Aldington  otherwise  J lingtOHp  fur  the  Tenn  of  their 
<5fficrnii*thl  two  Lives.  Which  Deed  afterwards,  and  before  the  Attainder oi 
Kent.  S.C.  cited  the  said  Sir  Edward,  viz.  the  1st  Day  o(  December,  in  the  ^^ 
f^S}'  ^'  ^^'  ^^^^  «f  the  Keign  of  the  said  late  King  Henry  8.  and  in  the  I& 
419.  6^Mid"^.  of  *e  said  Archbishop,  was  confirmed  by  the  Prior  of  Cknsit' 
Crompt.  J.  c.  Church  in  Canterl/uiyy  and  by  the  Chapter  of  the  same  Place  h} 
Ah '  **'  ^  v*^*  ^*^'"  Deed.  Which  Deed  the  said  Sir  Henry  Nevil  prays  to  k 
Abr*  tit.  Offi!H^n  i^^^^I^^  ^f  Record;  and  ttie  Barons  received  the  Deed,  and  rod 
M.  pi.  3.  it,  and  commanded  it  to  be  inrolled.   And  the  Deed  was  accoidijf 

to  the  Efl'ect  aforesaid,  viz.  that  the  said  Archbishop^  for  tbegpoil 
and  acceptable  Service  which  the  said  Sir  Edward,  and  Htm  ^ 
of  die  Sons  of  the  said  Sir  Edward  had  diveraljr  done^  and  wfff 
after  should  daily  do^  and  for  other  Causes,  granted  to  ihck  said  2* 
Edward  and  Henry,  and  to  the  longer  liiver'  of  thesn,  the  Mfl  - 
^  Pffice  of  Keeper  and  Gufndian  of  the  said  Park,  and  of  dk  ^ 

there : /lo  hay^  hold,  and  exercise  the  sakl  C^^ce  bj  dieBad^ 

.  Of  ^  their  au|5cient  Depu^  jdcDeputies,  jfor- vfeoJBthqr  inDiS' 
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swer,  for  Term  of  their  two  liven,  and  for  the  Life  of  the  Sur« 
Tivor  of  them.  And  further  he  granted  to  them  for  the  Exercise 
of  the  said  Office,  and  for  their  Charges  and  Expences  in  the 
Premisses,  an  annual  Rent  of  £S.  iOd.  for  the  Lives  of  them  and 
of  the  Survivor  of  them,  payable  out  of  the  Manor  at  Michaelmas 
and  at  the  Annunciation  of  our  Lady  by  equal  Portions,  with 
Clause  of  Distress  in  the  said  Manor,  if  the  Rent  should  be  in 
Arrear.  Under  which  was  contained  the  Confirmation  of  the  Prior 
and  Chapter  aforesaid.  Which  Deed  being  read,  the  said  Sir 
Henry  says  that  the  said  Rent  was  in  Arrear  and  not  paid  to  him 
for  three  Years  ending  at  the  Feast  of  St.  Michael  the  Archangel, 
in  the  third  Year  of  the  Reign  of  the  present  Queen :  And  diat 
the  said  Manor  was  all  those  three  Years,  and  yet  is,  in  the  Hands 
of  the  same  present  Queen.  And  he  prays  that  the  Court  will 
allow  the  Deed,  and  that  «£9*  ^s.  6d.  of  the  Arrears  of  the  said 
Sent  for  the  said  three  Years  may  be  paid  to  him  tlie  said  Sir 
Henry  Nevil\  and  that  the  said  annual  Kent  of  £3.  lOd.  from  the 
said  Feast  of  St.  Michael  the  Archangel  in  the  3d  Year  of  the 
Iteign  of  the  said  present  Queen  may  be  paid  to  him  the  said  Sir 
Henry  during  his  whole  Life.  And  hereupon  the  Queen's  Attor- 
fiey  says,  that  the  said  Deed  ought  not  to  be  allowed,  and  that 
neither  the  Arrears  now  demanded,  nor  the  Rent  for  the  Time  to 
come,  ought  to  be  paid  to  Sir  Henry  Nevil,  because  he  says  that 
the  Deed  and  the  Matters  aforesaid  are 'not  sufficient  to  charge 
the  Queen  with  the  same.  And  upon  this  he  has  demurred  in  Law, 
and  Sir  Henry  also. 

*And  the  Doubt  conceived  was  upon  the  Attainder  of  Sir  [*S793 
JEdward  Nevil,  one  of  the  joint  Grantees,  viz.  if  die  King  should 
Itave  the  Office  by  the  Attainder,  or  if  it  is  an  Office  of  Skill  or 
Confidence,  so  that  for  this  Cause  it  shall  not  be  forfeited,  or  if  it 
shall  not  be  forfeited  as  being  an  Office  of  Service,  because  the 
Xing  cannot  be  a  Servanti  nor  do  Service  to  any  other,  or  admit- 
ting that  the  Law  will  sive  the  Office  to  the  Kmg  after  the  At- 
tainder and  during  the  Life  of  Sir  Edward  Nevil,  in  what  Situa«> 
tion  it  shall  stand  after  his  Death. 

Another  Point  was,  if  the  Rent-charge  being  a  Rent  de  novo 
commencing  lately  by  Grants  and  issuing  out  of  Land,  shall  be  in 
the  same  Degree  with  the  GMiice ;  or  if  it  shall  be  forfeited  to  the 
King,  although  it  be  so  that  the  Office  shall  not  be  forfeited  by 
Law. 

'  And  the  Matter  waa  often  moved  on  Behalf  of  Sir  Henry  Nevil 
hv  an  Apprentice  of  the  Middle  Temple,  to  whom  it  seemed  that 
ireither  the  Office  nor  the  Rent-charge  was  forfeited  to  the  King  in 
idiy  Life-time  of  Sir  Edmtrd,  nor  after  his  Death.  For,  he  said, 
iitia  first  of  all  to  be  observed  that  to  the  Office  of  Keeper  of  a 
9^tk  two  Things  are  requisite.  The  first  is.  Skill,  for  a  Keeper 
of'  wild  Beast/ ought  C6  be  aconainted  with  their  Nature,  accord- 
ing  to  which  he  ii  To  order  ana  manage  them,  for  if  he  does  not 
KftoW  their  Mature,  tM  cannot  teH  what  Sort  of  Food  is  fittest  for 
them,  and  tfcj  of  Shade,  «nd  Covert  for  their  Repose,  and  other 
'Kecesaartes;  bor  can  lie  tdl  how  to  order  them  after  diey  have 
he^  chiased,  or  hoW  to  bring  them  back  again  into  the  PaHc  after 
die;  havt  #scapi|d|  0»  faav«  l»eea  chased  oat,  and  many  other 
:*'  3  Bfi  Thioga 


379  Easter  Term.  12  EUzabetli*  in  Scacca. 

Things  there  are  belonging  to  them  of  which  he  wootd  be  igpo- 

rant.     And  abo  he  ouglit  to  be  skilled  in  the  Method  of  takiag 

tliein,  or  killing  them  by  Nets,  Arrows,  Dogs,  and  other  -Engtiies. 

•  Ley  76.  So  that  a  Keeper  of  them  ought  to  have  SkilL     *  And  bender  thii 

it  is  necessary  for  him  to  be  diligeni ;  and  it  ia  to  be  pretmned  tte 
the  Grantor  of  such  an  Office  had  great  Omfidence  m  the  Dili- 
gence of  the  Grantee,  or  else  he  would  not  have  comiuitted  to  hii 
Care  the  wild  Bt-asts,  which  are  Things  that  require  atrict  Diii> 
»  H.  St  Ed.  4.  to.  gence  and  Attendance.     ^  For  ^  hich  two  Causes  the  Law  willaot 
^'nuBt  f 8^'^ro.    Permit  the  Grantee  of  such  an  Oiiice  to  grant  it  over  lo  another, 
108.   Deputy  16.  for  if  it  shotdd.  then  perhaps  the  Grantee  would  grant  it  over  (f 
Perk  i  99.  such  a  one  as  had  neither  Skill  nor  Diligence,  which  would  W 

O'mcti^'s.'  ^^^y  prejudicial  to  the  Grantor,  and  thereftm  the  Luw  not  pcnnC 

a  Fincli  17!  him  so  to  do.     *  And  so  is  it  in  other  like  Caaea,  es  of  a  Stcwsfd> 

Crompt  J.  C.  ship,  Baihwick  of  Husbandry,  and  the  like,  which  reqeiretihl 
•Vptncaiis.  *"^  Diligence,  and  which  are  granted  in  raapect  of  die  Faatfs 
a  Finch  17.  And  Capacity  which  the  Grantor  has  conceived  iii  the  Pbasa  rf 

the  Grantee  to  exercise  such  an  Office.     And  therefore  b  ike 
Act  of  5  Edw,  6.  cap.  l6.  which  iiiflicta  a  Paaalty  tfpoii  fkum 
who  buy  or  sell  the  Offices  of  Coniidence  or  Attendanee  Ibee 
recited,  which  could  not  lawfully  be  bought  or  sold,  tbeie  is  s 
Pravito  that  the  Act  shall  not  eateiid  to  any  Offim  of  Paikiidsp, 
or  Keeper  of  auy  JPark,  which  Promo  invpiiea  tfaftt  dK  MakcM  of 
the  Act  took  it,  that  if  the  Proviso  had  aot  beea  made,  the  bal- 
ing and  selling  of  such  Oiiice  might  have  bee«  taken  withia  the 
Equity  of  the  Act,  although  it  was  not  within  the  Words,  bccaav 
it  coticerns  SkiH  and  Cotifiduice,  as  the  Offices  there  recited  cb, 
and  as  such  that  it  might  not  be  granted  over  any  more  dna  de 
other  Offices  there  mentioned,  aiid  so  might  be  taken  by  Eqdt; 
witliiu  the  Punishment  of  the  Act,  if  the  Pfmiw  had  not  ked 
iriade.     From  >a hence  it  may  be  collected  that  the  Makers  of  lk 
Act  iiiteuiled  that  ituch  Office  of  Parkership  could  not  be  gnattd 
over,  atid  altbuugh  it  could  not,  yet  they  would  not  haw  fk 
«>  Davit  ^5*  b.       Penalty  to  extiud  to  it.     ''  But  if  a  Man  giants  the  Office  if 
1  ?  in^Ma    ^^'  Keeper  of  a  Park  to  another  and  to  his  Heirs  in  Ft>e-siaipie» 
s  Fi*m7t  73!*^*       ^hcre  the  Grantee  may  graut  tliis  over,  and  that  this  was  the  Is* 
Crompt.  J.  C.       tent  of  the  Grantor  may  be  so  collected  from  the  Geneiali^ef 
161. a. b.  41,^  Persons  comprehended  in  the  Estate  in  Fee<MBple;  forts 

Meli  Heirs  Fenialts  as  Maiefi,  and  Ueirs-Idcota  and  Infiiits  mh 
otiglit  to  have  Guardians  are  comprised  in  it,  and  Strangeia  dio* 

•  Vim  Abr.  tit.      *  For  a  Man  shall  be  Tenant  by  the  Cttrtesy^  wher^  such  an  Oice 

f^Co  Titf  32*  ^'  ^^^^^^^  ^  ^^  ^^  »*«  h  **hom  he  has  Issue,  '  and  a  W  osnan  ikdl 

Hardr.'adV  *  ^  ^  endowed  in  such  Case.     So  that  by  the  Gencielity  of  the  ft^ 

Kitcli  '321 .  sons  conipr«'liended  in  such  general  Grant  thia  and  ell  other  Ofttti 

s  bac  Abr.  124.  of  Coiitidence  may  be  granted  over  by  the  reaaomMe  Cooanctiia 

t  e  Hawk.  p.  C.  Pf  the  Law,  and  they  may  be  t  forfeited  alao.     ^  And  hesc*  k 

tx'  ^n'        K  ^l'^^*^  ^^^  ^^^^  iti  I  H.  7.  where  the  Ofice  of  Forfatar  of  ladi 

Crompt  J.'  C.'  ^  '^'"^'  ^'^^^  ^'  ^^^  ^^^  belonging  to  i^  was  gnuMcd  to  oar  ia 

161.  b.  Tad,  Uemainder  to  the.Kiiig  in  Fee,  and  there  the  Oient  aadike 

Remainder  were  held  good,  for  the  Grantee  was  «n  Offioar  iaFit* 

*  Davit  35.  b.  '  But  ^here  it  is  granted  only  for  Life,  there  no  lOher  is  oaaqtf^ 
fl7"?P^  *^*  ^'  bended  in  the  Grant  but  the  Graptee  ImmkbI^  ao  that  he 
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can  be  grant  it  over.     And  if  the  Grantees  in  our  Case  cannot 
grant  this  Office  over,  by  the  same  Heason  ihev  cannot  ^  forfeit  it  '^  S.  P.  i  Finch 
by  Attainder,  if  both  of  them  had  been  attainted,  '  for  if  it  should  J^gfi«I,"k.Vfc. 
be.  forfeited  by  Attainder,  and  the  King  should  have  it,  and  he  454^  ^  ^^  itAU^ 
ahcHild  grant  it  to  another,  such  other  mi^ht  be  destitute  of  Skill  tur, 
and  Diligence,  whereby  the  Grantor  would  receive  as  much  Pre-  IgJ^?^^'''^' 
^dice  us  he  would  do  by  a  Grant  made  by  the  Grantee  to  another 
.'who  was  not  fit  for  the  Purpose.     And  therefore  s>uch  Offices  as 
are  granted  to  any  one  in  respect  of  Skill  or  Diligence  are  appro- 
prialed  only  to  the  Person  of  the  (ilrantee.     And  herein  the  Law 
la  to  be  commended^  in  that  it  will  not  vest  in  another  a  Title  to 
«iich  an  Office  without  the  Assent  of  the  Grantor.     For  wr.ich 
Jteaaon  if  the  Grantee  be  attainted  of  Felt  my  or  Treason,  or  de- 
laJBed  in  Pnson,  or  gone  beyond  Sea,  or  bf  come  fton  $au^  memo* 
'm0y  or  be  under  any  o.her  like  Incapacity,  so  that  he  cannof  ex- 
^^cise  the  Office,  no  other  shall  do  it  without  the  Assent  of  the 
.Graittofi  .  "  But  for  the  Nonfeasance  thereof  it  shall  be  forfeited  »  s.  P.  1  Finch 
.tp  the  Grantor  by  a  Condition  annexed  to  it  by  Law.     "  80  that  86.  124.  t  Fincli 
Ae  Grantor,  or  he  to  whom  the  Service  ought  to  be  done,  shall  l^'o^^Bnt  see 
.eppoint  another,  and  no  Stranger  shall  come  in  without  his  Assent,  ^^,  ijtt.  «S3.  a* 
WivA  thefefiire  the  Act  of  the  Grantee,  whether  it  be  by  his  Grant  Pout  sso,  that 
.or  by  his  Means,  shall  not  put  a  strange  Officer  upcm  the  Grantor,  there  niui»t^be 
f  And  if  the  Grantee  for  i^ife  of  sudi  an  Office  be  attainted  of  uama^eorca* 
JPelony  or  Treason,  and  afterwards  has  a  Charter  of  Pardon,  he  xioned  by  the 
•hall  be  an  Officer  as  be  was  before,  if  so  be  Chat  in  the  mean  y?"'5j^|!*  x^ 
Time  be  lias  not  by  his  Absence  or  Default  of  Attendance  preju-  oAren  O.jifr 
diced  the  Grantor,  nor  thereby  forteited  the  Office  to  the  Grantor.  Mnm, 
.♦  And  although  the  Law  be  otherwise  in  the  King's  Case,  viz.  !if'T*^*'  ^'  ^* 
^  that  where  the  king  grants  such  an  Office  to  one  for  Life,  and  •  Godb.  418. 
the  Grantee  is  attainted  of  Felony  or  1  reason,  the  Office  shall  be      [  *  5>80  J 
forfeited  to  the  King  for  ever,  ao  diat  if  he  afterwards  obtains  a  ^Godb.  3^23. 
Pardon  lie  shall  never  have  the  Office  again,  yet  tliis  is  not  like  to  ^  ^®'*  ^*  ^^* 
the  pii.'.ripal  Ca«e  here.     For  diere  tlte  King's  Park  is  dischai^ged 
of  the  Officer,  and  if  it  was  any  other  Officer,  as  a  Steward  of 
his  'Manor,  or  Constable  of  his  Castle,  there  the  Mapor  and  the 
'  Caa'le  are  discharged  of  such  Office,  and  of  all  Anthority  of  the 
Person  attainted.     So  that  die  Matter  there  tends  to  the  Kxonent- 
tion  and  Discharge  of  the  Office,  and  not  to  the  Removal  of  the 
Office  from  one  to  another,  as  our  Case  is.     And  so  there  is  no 
I'ransmntation  of  the  Possession  of  the  Office,  but  an  Bxonera* 
.  lion  of  thePosses^fionof  it;  and  the  King  shall  not  be  depiived  of  .^, 

•the  Choice  joH  bis  Officer,  for  he  may  make  a  new  one.    And  there* 
-■  fore  whether  .k  be  forfeited  by  a  ConditH>n  in  Law  for  the  Nop- 
..aiteudaiioe  when  the  Grantee  was  attainted,  or  whether  it  be  for- 
feited by  the  Attainder,  and  not  by  a  Condition  in  Law,  it  all  tends 
lo  one  i^M^  aa^Usahe  tking,  for  he  may  make  a  new  Officer,  and 
, :  no  Stranger  aliail  con^ei  i»  ^^ithoiit  the  King's  Consent.     But  in  the 
principal.Case,  if  bofeh-aiie  Grantees  had  been  attainted,  there  if 
the  Office  sfasould  be  fiasfeited  to  the  King  by  Law,  there  would  be 
A  new  Office^  to  ibr  Archbishop  without  his  Assent,  tvho  wQuld 
^.|ie,a  Stfiinger  to  theAiobbishop,  and  perbapn  ignorant  of  the  Art 
of  maoiaguK.tii^  JBeasli^  juid  not  dibgen^  by  ^hich  tbe  Arcb* 
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bishop  would  be  prejudiced;   so  that  it  is  not  like  the  King** 

Case. 

But  perhaps  it  may  be  objected,  that  if  the  Officer  for  life 
should  forfeit  to  the  King,  and  the  King  shoald  grant  it  over,  tk 
first  Grantor  would  not  receive  any  Prejudice  from  it,  for  if  ihe 
Grantee  of  the  King  be  misconusant  of  the  Art  of  ordering  ik 
BeastSy  or  does  not  give  due  Attendance,  for  nich  Causes  tbe 
first  Grantor  may  enter,  by  reason  of  a  Condition  in  Law  anneied 
to  the  Office,  so  that  the  Prejudice  which  may  possibly  cone  to 
the  first  Grantor  in  such  Case  is  no  Obstacle  to  the  Forfeiture  of 
the  Office  by  Attainder;  Sir,  as  to  this  it  is  to  be-obaerved tht 
the  Grantor  shall  not  avoid  the  Officer  by  reason  of  the  CoaiS- 
•  O.LItt sS2).a.  tion  in  Law,  until  he  has  first  received  ^Prejudice  by  theKoi- 

user,  or  Mis-user,  or  other  Default  of  the  Omcer,  and  the  hm 
^  See  Hob.  If,  will  not  force  ^  him  first  to  sustain  a  Prejudice^  and  then  to  avoil 
Btlder  v.  T€$Ur.    ij^g  Officer,  for  the  Avoidance  of  the  Officer  is  no  Amends  for  the 

Offence  done.  But  when  the  Party  himself  who  has  the  P^ 
appoints  the  Officer,  and  no  other  for  him,  it  is  presumed  that  he 
will  appoint  such  a  one  as  will  not  offend,  for  he  puts  Confidence 
in  his  Art  and  Industry.  And  so  he  is  not  as  likely  to  have  Pre- 
judice  in  the  one  Case  as  in  the  other;  and  if  be  should  have  Pre- 
judice, there  is  greater  Reason  why  he  should  sustain  it  wbcake 
bimself  has  chosen  such  an  Officer,  than  that  the  Grantee  sbcoU 
have  full  Scope  and  Liberty  given  him  by  Law  to  make  such  Tot* 
feiture,  by  reason  whereof  a  Stranger  may  become  Officer,  tnd 
prejudice  the  Grantor.  Wherefore  Uiat  Obj«iction  has  no  Weigb 
in  it. 

Then  here  if  both  the  Grantees  should  not  forfeit  the  Oflke  Ip 
the  King  if  both  of  them  had  been  attainted,  much  less  shall  Sir 
Edward  Nevil,  who  is  but  one  of  the  Grantees,  forfeit  it  to  ibe 
King  by  his  Attainder,  for  before  tbe  Attainder  both  of  tbeai 
might  occupy  tlie  Office,  and  each  of  them  by  himself,  and  vImi 
one  of  them  was  attainted,  the  other  might  occupy  it  in  his  ii^ 
time,  as  well  as  he  might  before  his  Attainder,  for  his  Act  dull 
not  prejudice  his  Compauion,  inasmuch  as  the  Estate  which  tbrj 
bad  was  a  Freehold,  and  Sir  Henry  was  an  Officer  to  the  Ardi- 
bishop  before  the  Attainder,  and  so  he  was  after  it,  andHbeothe 
Father  was  put  to  Death,  Sir  Henry  remained  an  Officer  akays 
as  he  was  before,  and  so  the  Archbishop  is  served  with  liis 
Officer. 
•  Crompt  J.  C  *  And  though  the  Law  be  so  that  after  the  Attainder  of  Sir 

t6i.  b.  Edward  Nevil,  and  during  his  Life  the  Office  should  be  forfeited, 

so  that  during  that  Time  tlie  King  might  make  an  Officer,  jrct 
%\hen  Sir  Edward  was  dead.  Sir  Henry  shall  have  the  OBtx 
again.  For  it  is  to  be  considered  that  the  Office  is  a  Thing  entirr, 
so  that  one  Moiety  of  it  cannot  be  forfeited  to  the  King,  and  tk 
other  Moiety  continue  in  Sir  Henry ^  as  it  may  be  of  Land  or  sudi 
like  which  may  be  severed,  but  tlie  King  shall  have  the  whole  for 
the  Time  or  nothing ^t  all.  So  that  there  shall  not  be  any  Teoaocj 
in  common  made  here,  for  the  Office  is  but  one  ^Fbing  to  be  ex- 
ercised by  the  Body  of  a  Man.  And  therefore  if  the  King  shdl 
have  any  Thing  by  the  Attainder,  it  shall  be  tbe  whole  for  iki 

Tune, 
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Time,  but  when  the  Person  attainted  dies,  then  Sir  Henry  has 
die  sole  Interest  in  the  whole  as  Survivor,  inasmuch  as  the  Join- 
ture was  not  nor  could  be  severed  by  an^  Act  in  ihe  Life  of  his 
Father.     And  then  although  in  Things  entire  the  King  shall  be 
preferred  for  the  Tlniei  yet  when  the  Person  attainted  dies^  his 
ISstate  is  ended,  and  consequently  the  Estate  of  the  King  also, 
•jftd  the  entire  Office  shall  be  in  Sir  Henry  as  Survivor,  and  he 
niay  occupy  it  without  any  ^Petition  or  other  Suit  to  the  King^  ' Crompt.  J. C^  ■ 
because  the  Estate  which  the  King  had  is  absolutely  ended,  and,  ^^^'^» 
the  Thins  does  not  continue  in  the  King,  for  which  Reason  none 
iiball  l^e  curiven  to  make  Petition  to  the  King  for  a  Thing  which  he 
has  not,  and  which  does  not  continue  hi  him  nor  in  any  other  by 
his  Grant  or  Conveyance  :  VVhen^fore  the  Office  bting  entire  shall, 
after  the  Death  of  Sir  Edward,  be  in  Sir  Henry,     <  But  if  the  t3Bac.Abr.745^ 
li^iiig  grants  any  Office,  whatHi>ever  it  be,  which  requires  Confi- 
.(^ence  or  Diligence,  to  two  Men,  and  one  of  them  is  attainted^ 
tiiere  perhaps  the  whole  Office  is  forfeited  to  the  King.     For  of  an 
Entire  Thing  the  King  shall  have  the  whole  or  nothing,  for  he  shall 
not  make  one  to  occupy  in  common  with  the  other.     And  inaji* 
much  as  it  comes  to  the  Point  that  in  the  Life  of  the  Person  at* 
tainted  the  whole  or  nothing  shall  be  forfeited,  the  King  perhaps 
diad  be  said  to  have  the  wht>le  rather  than  nothing,  and  if  after 
the  Attainder  he  shall  have  the  whole  during  the  Life  of  him  that 
is  attainted,  nothing  shall  survive  to  the  other  when  the  Person 
attainted  is  put  to  Death,  for  nothing  shall  accrue  to  the  other 
as  Survivor  by  the  Death,  where  nothing  remained  in  Jointure  at 
l)ie  Time  of  the  Death  of  the  Person  attainted,  for  the  King  was 
entitled  to  the  whole  in  his  Life-time.    And  the  Cause  why  the  King 
•hall  have  the  whole  there  is,  because  the  Office  is  a  Tiling  executory 
^against  the  King,  and  there  the  King  shall  not  have  the  Office,       [  *S81  ] 
but  It  shall  cease ;  so  that  the  Forfeiture  tends  to  the  Exoneration 
of  the  King.     And  if  the  Survivor  should  have  Remedy,  he  must 
Iiave  it  there  by  Petition,  inasmuch  as  the  Thing  is  not  in  esse,  but 
18  ceased,  and  none  has  it  for  the  Time,  and  in  order  to  revive  it^ 
'  Petuion  must  be  made,  which  perhaps  will  not  lie  inasmuch  as  the 
Thing  is  entire.     But  in  die  other  Case  the  Office  does  not  cease, 
.  but  is  always  in  e^e  and  executory  against  the  Arcllbi^hop,   and 
there  never  was  any  Determination,  but  rather  a  Hemoval  of  it, 
and  forasmuch  as  it  is  always  in  esse,  the  Survivor  may  occupy  it 
vrithout  Petition  to  revive  it.     So  that  there  is  a  great  Diversity  ' 

between  the  two  Cases.  And  therefore  if  it  sliould  be  admitted 
(as  it  cannot  well)  that  the  King  shall  have  the  Office  after  the  At* 
tainder,  and  during  the  I^ife  of  the  Person  attainted,  yet  after  his 
Death  Sir  I J  envy  shall  be  Officer  to  the  Archbishop.  And  when 
the  Manor  and  ihe  Park  after w'ard:^  came  to  the  Crown,  he  re* 
niained  Officer  as  before,  and  is  now  Officer  to  the  Queen,  to 
%1'hose  Hands  the  Manor  and  Park  are  come. 

And  as  to  the  other  Reason,  viz.  that  the  Office  shall  not  coma 
to  the  King  by  the  Attainder,  becau^  it  is  an  Office  of  Service, 
and  the  King  cannot  do  Service  to  the  Archbisliop,  who  is  a  S)ub- 
ject,  be  did  not  rely  much  upon  it,  for  the  lirst  Reason  made  an 
£nd  of  the  whole.  Jnd  as  to  this,  note  well  the  sgid  Case  in  N$im  hem  by  tba 
1  U.  7.  which  is  verbatim  as  Jollows,  m.  **a  Man  granted  the  Keporter. 

'«  Office 
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*'  Office  of  Semce  and  Foredenhip  of  smA  a  Plmee,  wiA  mil  the 

**  hands  bdonghfg  to  it^  to  one  in  Tailf  iht  Renuundtr  to  the 

'  ^  King  in  Fee :  Briao,  this  Office  cannot  pem  io  ike  Kimg^  for  ke 

'*  cannot  be  an  Officer  to  any  Man.    £t  tots  Curim  contra  cum, 

•  S.  P.  Co.  Litt, .  **  ^Jor  although  he  cannot  have  the  Office  w  ms  to  exercise  it,  yet 

.  b.  8  Co.  i5.  b>*  a  ^  ,jj^  ^^^^  ,-^  ^q  ^  ^q  gf^  ,Y  /^  another:  Jind  the  Office  wuf 

I  Show.t!79.  J  "  be  forfeited."  These  are  the  very  f9orA  of  the  Gue.  Fnm 
1  Finch  U4.  .  whence  it  seems  that  the  said  other  Reefison  would  mot  have  been 
t  Finch  163.        sufficient.    And  note  the  Words  that  (the  Office  uaj  be  ibrfeited), 

whereby  note  that  it  was  an  Office  of  Inheritance. 

And  as  to  the  other  Point,  he  said  that  although  die  RentHrbtr^ 

is  a  Rent  de  novo  commencing  by  Grant,  jet  it  is  so  appropiiaied 

to  the  Office,  that  it  shall  not  be  severed  froia  it  as  long  is  tbe 

Office  continues ;  so  that  if  die  Office  shall  not  be  forfeitei^  tbe 

^F.  V.  B.  isi.  a.  Bent  which  is  annexed  to  it  shall  not  be  forfeited.     ^  For  if  one 

C^latt.  ler.  b^  g,^nl3  £jjl^y^g  l^,  another  to  be  burnt  in  such  a  House,  thejiie 

1  Rol.  Abr.  60.  appurtenant  to  the  House.  And  so  if  Common  is  gnmted  in  such 
pi.  3. 1  Finch  IS.  a  Place  to  one  for  his  Cattle  levant  and  cotichant  in  bis  Farui  of 
t  Finch  15.  Dale,  the  Common  is  made  appurtenant  to  it;  so  that  he  nbo af- 

terwards has  tbe  House,  by  wlmtever  Title  he  comes  to  it,  dull 
have  the  Estovers,  and  he  who  afterwards  comes  to  the  Farai  dball 
«  M.  5  H.  7. 7.  pi.  have  the  Common.  ^  And  tlie  Estovers  cannot  be  severed  froa  the 
^^'  ^Vtro  ?So"**  House,  *  nor  the  Common  from  the  Farm,  bat  by  Extinguishmdit ; 
Chimin  14.  Com*  '^^  ^^  ^®  ^^^  ^^^  ^^^  House  will  grant  the  Estovers  to  anocker, 
mon  ts.  Perk,  reserving  the  House  to  himself,  or  Uie  House  to  anotber,  rtsenring 
$  }^'  H  a  4  ^^  Estovers  to  himself,  the  E8to\'ers  shall  not  be  severed  from  the 
pi.  15.  Bro.  Com*  House  thereby,  because  they  shall  be  spent  in  the  same  Hoax. 
mon  1.  And  so  here  the  Fee  is  granted  for  the  Exercise  of  the  Office,  tnd 

in  respect  of  the  Fee  the  Office  vms  receix'ed,  so  that  the  Fee  sod 
•  S.  P.  Dy.  I.  b.  Jthe  Office  are  Concomitants,  and  the  one  pursues  the  other.  *  And, 
3.  a.  CHictry.  he  said,  he  had  seen  a  Report  that  an  Annuity  was  granted  to  ooe 
i««fTfardr.  55f!  'c*"*"®<* '»  ^^^  Lav^,  pro  consiUo  suo  impendeitdo,  atul  the  Grwitee 
s  Hawk.  p.  C.  '  was  attainted  of  Treason,  and  afterwards  had  his  Pardon,  and  tb^ 
454.Crompt.J.C«  Question  was,  whether  or  no  the  King  should  have  theAnaoity, 
I9!'«^^inch'i5.  ^"^  '^  ^^^  ^'^  clearly  that  the  King  should  not  hav^  it,  becaose  it 
Vi'n.  Abr.  tit. '  was  granted  pro  condlio  impeiidendo  by  the  Person  of  him  that  was 
For^itnrp  M.  pi.  attainted,  and  his  Counsel  was  the  Cause  of  the  Grant,  and  thewforc 
10.  Post  58S.  jj  ^^,gg  annexed  to  the  Person  who  was  to  give  the  Counsel,  aad  no 
'  H.  5  E(l.  4.  s.b.  other  should  have  it.  ^  And  upon  this  Point  he  cited  the  Caie  in 
Bro.  R^^  44.  6  Ed.  4.  Jo.  ult.  where  theOffice  of  King  of  Hendds  was  grantsd  to 
St  64.  Officer  50.  Q^f^^^^^  cum/codis  et  projicuis  ab  antiqao,  &c-  and  also^t'lO^as 

granted  to  him  pro  officio  ilio^  &c.  and  (here  was  a  general  Re* 

sumption  anno  secundo,  and  a  Proviso  for  Annuities  and  PensioQs; 

and  there  the  Question  vi*as,  if  this  £10  be  a  Fee  of  the  Office,  or 

an  Annuity,  and  Choke  said,  **  if  the  Office  be  gone,  tbe  Annuitj 

'•  is  expired,"  quod  fuit  qffirmatum  per  omnek  Justiciarios:  Bries 

there  said,  '^  that  the  Ollice  was  at  Will,  and  tbe  Annuity  for  Teim 

'^  of  Life*:"  And  Danhy  said,  *^  that  yet  it  is  determinaUe  by  the 

.    ^'  JJ^tterminatton  of  the  Office."    And  toucliing  this  Case  of  Garta 

«  M.  7  E(t.  4  «2.  he  also  cited  that  which  is  in  7  Ed.  4.  23.  <  where  it  appears  that  the 

^t^^^vo!"^^"^  .  King  M  granted  XotGarter  to  be  King  of  Heralds,  whh  the  Feet 

44^  in6ne.  Dy.     B"^  Wages  belonging  thereto,  ^r.  and  further  granted  to  him  ft 

t&d'  pi.  ifti  Ante   uOeriorc  grqtia  sua,  ^10  for  Term  of  his  Life  ratione  et  cause 
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officii,  &c.  And  it  wat  moved  wlietber  or  no  this  should  be  an 
Annuity  and  the  Justices  held  that  it  was  in  Nature  of  an  Aninirtyj 
determtnabie  upon  the  Office,  S^c.  And  there  CAoAe  saiily  that  he 
was  once  of  Counsel  with  one  J.  who  had  an  Annuity  granted  to 
him  by  the  King  in  these  Words,  to  J.  clerico  corona  ad  terminum 
vita  $Ha,  and  afterwards  he  was  discharged  from  the  Office,  S^c- 
Aiid  the  Opinion  of  the  Justices  then  was,  that  the  Aunuity  was 
determined,  for  it  shall  be  intended  that  the  Annuity  was  granted  by 
reason  of  the  Office,  viz.  quamdiu  Jverii  clericus  corofiig.  From 
which  Cases  it  appears,  that  although  the  Fee  be  newly  granted, 
yet  it  is  annexed  to  the  Office,  notwithstanding  he  has  one  Estate 
lo  the  Office,  and  another  in  the  Annuity ;  and  it  is  determinable 
with  the  Office,  and  by  the  same  Reason  it  continues  with  the 
Office  as  an  Incident  inseparable.  And  so  in  the  principal  Case 
this  Rent-charge  whidi  was  granted  for  the  Exercise  of  the  Office,* 
shall  continue  with  the  Office,  if  the  Office  is  not  forfeited.  And ' 
therefore  the  Arrears  ought  to  be  paid  to  Sir  Henry  NevH. 

And  the  Court  was  long  in  Doubt  upon  this  Matter,  for  it  hong 
by  Continuances  eight  or  nine  Years.  And  SauuderSy  Chief  Baron, 
consulted  several  Times  with  the  Judges,  and  divers  others,  upon 
the  Point.     And  a  Report  was  shewn  to  him,  which  he  afterwards 
shewed  to  me  in  Writing,  and  which  was  reported  by  Audletf,  Lord 
Chancellor,  testifying  that  where  the  King  had  grant(  d  to  *  Wiliiam      [  ^382  ^ 
Brerrton,  and  to  Jqkn  his  Brother,  fur  Term  of  tlieir  two  Livesi: 
and  for  the  Life  of  the  Survivor  of  them,  the  Sheriffwick  of 
Cheshire,  and  Ifilliam  was  attainted  of  High  Treason,  it  was  the 
Opinion  of  all  the  Justices,  that  the  whole  Office  was  forfeited, 
because  the  Patent  and  the  Office  was  entire,  and  could  not  be 
severed :  And  when  WilHam  was  attainted  of  TVeason,  the  King 
was  entitled  to  the  whole  presently,  and  notwithstanding  he  was 
afterwards  executed,  yet  tlie  Interest  of  the  other  was  not  revived, 
for  it  was  a  Forfeiture  before ;  ^ nd  yet  the  Kii^  cannot  be  an  Ofli» 
cer,  but  he  shall  have  it  as  he  may,  viz.  to  extinguish  the  Patent, 
sod  to  make  a  new  Officer.     And  all  this  was  written  in  the  He- 
port  which  he  sliewed  to  ma.     And  he  also  shewed  to  me,  in 
\Vritiiig,  another  Case  reported,  rtr.  *  that  a  Feepra  comilio  im^  ^Thisucemst* 
pe9iS0  et  imposterum  impendendo  was  granted  to  Empson^  who  was  ^^  ^^^Lm 
one  oi  the  Counsellors  of  Henry  7*  and  to  his  Son,  both  of  whom  p-  |,  |^.  s.T^ 
were  Counsellors,  for  their  Lives,  and  afterwards  the  Father  was  VHi.  Abr.  ikC 
atuinted  and  put  to  Death,  and  the  Son  brought  a  Writ  of  Annuity  f**JJJ?*  j^l^' 
for  the  Ainmity  and  the  Arrears,  and  had  Judlgment  to  recover,  be-  391  /^^ 
cause  this  Annuity  could  not  be  forfeited. 

And  after  these  Things  had  been  considered,  and  the  Opinion  EmUr  Tem^ 
of  Ibe  Justices  of  the  Common  Bench  bad  been  lirtt  had,  as  the  ^'  ^^* 
Kecord  testifies,  the  Barons  in  the  Quimime  of  this  present  Easier 
Term,  in  the  12th  Year  of  the  Reign  of  Queen  Elizabeth^  gave 
Judgment  that  the  said  Deed,  in  Form  aforesaid  made,  recited,  and 
inroUed,  should  be  allowed,  and  timt  the  said  Arrears  should  bo 
paid  to  the  said  Sir  Henry  at  the  Receipt  of  the  Exchequer,  by  the 
Hands  of  the  Treasurer  and  Chamberlains,  out  of  the  Treasury  of 
tlve  said  Queen,  being  in  their  Hai|ds.    Which  Judgment  was  as 

fQlloWS. 

At 
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Tbervst  of  tTie  At  which  Day  Henry  Nevil  came  here  in  bis  own  proper  Per- 

Recerd,  an  to  the  gon^  ^c.  and  prays  his  Judgment  as  before.     And  the  Premisses 
Jadciiiciit*  being  seen  by  the  Barons,  and  mature  Deliberation  being  there- 

upon had  amongst  them,  and  as  well  the  Serjeants  of  tbe  said  Lady 
Ihe  Queen  now  at  Law  as  the  Attorney  and  Solicitor-Geoerai  of 
tbe  same  Lady  the  Queen,  being  called  hereupon,  and  the  Opiaioiis 
of  the  Justices  of  the  said  Lady  tlie  Queen  of  the  ComnuiD  Bench 
J«dfiHCBt»  being  had  in  the  Premisses,  it  is  considered  by  the  aforesaid  Baroos 

that  the  aforesaid  Writing,  in  Form  aforesaid  made  and  above  re- 
cited and  inrolled,  be  allowed.    And  that  the  aforesaid  JL9*  ^-  6tL 
of  tlie  aforesaid  Arrears  of  the  aforesaid  annual  Rent  of  «£3.  lOdL 
yearly  for  tbe  aforesaid  three  Years,  ending  at  the  aforesaid  Feast 
o(  Si.  Michael  ihe  Archangel,  in  the  aforesaid  3d  Year  of  the  said 
Lady  tbe  Queen  now,  be  paid  to  the  aforesaid  Hetiry  Nevit,  Knight^ 
at  the  Receipt  of  this  Exchequer,  by  the  Hands  of  the  Treasurer 
and  Chamberlains  of  the  same  Receipt,  out  of  tbe  Treasury  of  the 
aforesaid  Lady  the  Queen,  in  the  Hands  of  the  same  Treasurer 
and  Chamberlains  being.   And  also  that  the  aforesaid  aonual  Rent 
of  c£d.  lOd.  yearly  from  the  Feast  of  St.  Michad  the  Archangel, 
in  the  aforesaid  3d  ^  ear  of  the  said  Lady  the  Queen  now,  be  an- 
nually paid  to  the  aforesuid  Iletiry  Nevil,  Knight,  during  the  Lite 
of  the  said  Henru  Nevil,  Knight,  at  the  aforesaid  Receipt  of  this 
Exchequer,  by  the  IJaiids  of  the  Treasurer  and  Chambeilains  of 
the  same  Receipt  for  the  Time  being,  out  of  the  Trea&ury  of  the 
Oueen,  in  the  Hands  of  the  same  Treasurer  and  Cbamberlautt, 
from  time  to  time  being,  at  the  aforesaid  Ft  asts  of  Kaster,  and  ef 
SL  Michael  the  Archangel,  by  equal  Portions,  duiing  tbe  Life  of 
•  the  same  Henry  Nevil,  Knight.     Saving  always  the  Higbi  of  the 
Queen  if,  S^c. 

And  hereupon  the  said  Sir  Henry  Nevil  prayed  a  Writ  to  tbe 
Treasurer  and  Chamberlains  of  the  Exchequer  to  execute  the 
Judgment,  which  was  granted,  as  appeals  by  the  rest  of  tbe  Re- 
cord following,  containing  the  Prayer  and  the  awarding  of  the 

Writ. 

ncrtflof  the  And  hereupon  the  aforesaid  Henry  Nevil,  Knight,  prays  a  Writ 

S^^Se  I^"ct^  of  the  said  Dtdy  the  Queen  to  the  Treasurer  and  Chamberlains  of 
ami  awarding  of  ^^e  Receipt  aforesaid  who  now  are  and  for  tlie  Time  shall  be  m 
tlie  Writ  to  the     the  Premisses  to  be  directed :  Which  is  granted  to  him.     And  the 

cHmbi^UiSf'^of  '^^^^^  ^^  ^^^  ^^'^^  ^'"^  follows  in  these  Words.  Elizabeth,  by 
the  Exclieqaer  to  ^^  Grace  of  God  of  England,  France,  and  Ireland  Queen, 
ciu>ciite  the  Defender  of  the  Faith,  iic.    To  tlie  Treasurer  and  Cbaiuberlains 

Jadgnent.  ^f  jj^^  Receipt  of  our  Kxcbequer  at  Westminster,  who  now  are 

and  for  the  Time  shall  be,  Greeting.  Whereas  in  the  Remenn 
brances  of  our  Exchequer  aforesaid,  of  the  3d  Year  of  our 
Reign,*  viz.  amongst  the  Records  of  the  Term  of  &7«  Michad, 
HolT  on  the  Side  of  the  Remembrancer  of  our  Treasurer 

there  it  appears,  That  one  Hilliam,  late  Archbishop  of  Carter' 
bury,  by  his  certain  Waiting  bearing  Date  the  15tli  Day  of  Novem' 
her,  in  the  SSd  Year  of  the  Reign  of  the  late  King  Henry  .Ae 
Eighth,  our  late  dearly  beloved  Father,  gave  and  granted  to  our 
heJbved  Servant^  Henry  Nevil,  Knight,  and  to  one  Edward  Nevil, 

Knight, 
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Kniffht,  afterwards  of  High  Treason  attainted^  now  deceased^  hf 
the  Kames  of  fSdward  NerfV,  Knight^  and  Henry  Netil,  Esquire^ 
one  of  the  Sons  of  the  said  Edward  N^vU,  Knight,  and  to  the  longer 
Liver  of  them,  the  Office  of  Keeper  and  Guvdian  of  the  Park  of 
Aldington  otherwise  AHngtotiy  and  of  the  Deer  there  in  our  Counlj 
of  Kent:  To  have,  hold^  and  exercise  the  Office  aforesaid  by  them* 
selves,  or  by  their  sufficient  Deputy  or  Deputies  for  "Ferm  .of  JUfe 
of  the  same  Edxmrd  and  Henrys  and  of  the  longer  Ldver  of  them^ 
And  that  the  said  late  Archbishop  by  his  Writing  aforesaid  further 
granted  to  the  aforesaid  Edward  and  Henry  for  the  £xercise  of  the 
Office  aforesaid,  an  annual  Rent  of  ^3:  lOe^.  yearly.  To  have,' 
levy,  and  perceive  the  same  annual  Rent  of  £S  :  \0d.  every  Year 
during  the  whole  Lives  of  the  said  Edward  and  Henry ^  and  of  .the 
longer  Liver  of  them,  of  the  Manor  of  Aldington  otherwise  AHng^ 
ton,  in  our  County  aforesaid,  at  the  Feasts  of  Easter  and  Si.  Michael 
the  Archangel  by  ecjual  Portions  to  the  same  Edward  and  Henry^ 
and  to  the  longer  Liver  of  them,  yearly  to  be  paid,  with  Clause  of 
Distress  for  Non-payment  of  the  same  annual  Kent  at  tlie  Termf 
*  aforesaid,  in  the  aforiesaid  Writing  contained.  And  that  the  afore-  r  #333  1 
said  Writing  in  Form  aforesaid  made,  and  every  Thing  in  the  same 
Writing  contained  afterwards,  and  before  the  Attainder  of  thesai^ 
Edward  Nevil,  Knight,  r/z.  the  1st  Day  of  December,  in  the  afor^ 
said  22d  Year  of  the  Reign  of  our  said  lute  Father,  the  aforesaiA 
William  late  Archbishop  then  surviving,  and  being  in  full  Lifcy 
and  Archbishop  of  Canterbury,  was  ratified,  approved,  and  coqp 
firmed  byThomas,  then  Prior  of  Christ's  Church,  iii  Canterbury^ 
and  by  the  Chapter  of  the  same  Place,  by  their  Writing,  sealed  '' 

under  their  common  Seal,  dated  at  the  City  of  Canterbury,  in  their 
Chapter4iouse  there,  the  aforesaid   1st  Day  of  December,  in  thjs 
taid  22d  Year  of  the  Reign  of  our  late  Father.     And  that  tlia 
aforesaid  Henru  Nevil,  Knight,  in  the  aforesaid  Term  of  St.  MU 
chnel,  in  the  aforesaid  3d  Year  of  our  Reign,  e&hibited  tlie  afore* 
said  Writing  to  our  Barons  of  our  Exchequer  aforesaid,  and  by  hit 
Petition  then  exhibited  before  our  same  Barons  for  the  Allowanc)^ 
of  the  same  Writing,  and  for  the  Payment  of  the  annual   Rent 
aforesaid,  amongst  other  Things  alledged  that  the  Manor  aforesaid 
is  in  our  Hands  and  Possession,  and  prayed  that  <£9«  ^*  6(f.  <if 
the  Arrears  of  the  said  annual  Rent  for  thi^  Years,  ending  at  ^ 
Feast  of  St.  Michael  the  Archangel,  in  the  aforesaid  3d  Year  migl^ 
be  paid  to  him  the  same//e/iry:  And  tliat  the  said  annual  Rent    ' 
of  £S.  IQd.  yearly  from  the  same  Feast  of  St.  Michael  the  Arci|« 
angel,  in  the  aforesaid  3d  Year,  might  be  yearly  paid  to  him  the 
same  Henry  Nevil,  Knight,  during  his  Life.    And  tliat  mature 
Deliberation  being  had  amongst  our  Barons  of  our  Exchequer 
aforesaid,  upon  the  Petition  aforesaid,  for  the  Allowance  and  Fa^ 
ment  aforesaid,  to  the  aforesaid  Henry  Nevil,  in  Form  aforesaid 
to  be  made,  it  was  considered  by  the  same  Barons,  that  the  afore* 
said  Writing  should  be  allowed,  and  that  the  aforesaid  £9.  ^.  6d, 
of  the  aforesaid  Arrears  of  the  said  annual  Rent  due  at  the  said 
Feast  of  5/.  Michael,  in  the  aforesaid  3d  Year  of  our  Reign,  should 
be  paid  to  the  aforesaid  Henry  Nevil,  at  our  Receipt  of  our  Ex' 
chequer  aforesaid,  by  the  Hands  of  the  Treasurer  and  Chamber* 
lains  of  the  same  Receipt^  out  of  our  Treasury  ia  the  Hands  of 
■^  V  the 
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die  same  Treasurer  and  Chamberlains  being :  And  also  that  the 
aforesaid  annual  Rent  of  «£3.  \0d.  yearly  from  the  aforesaid  Feast 
of  St.  Mkkaei  the  Acphangel,  in  the  aforesaid  3d  Year  of  onr 
Reign,  should  be  yearly  paid  to  the  same  Htnty  Nevil^  Knight, 
at  die  Receipt  aforesaid,  by  the  Hands. of. the  Treasurer  and 
Chamberlains  there  for  the  Time  being,  out  of  our  Treasury,  in 
die  Hands  of  the  same  Treasurer  and  Ohamberlaius  from  time  to 
time  being,  at  the  Feasts  aforesaid,  by  equal  Portioiis,  daring  the 
life  of  the  aforesaid  Henry  Nevil,  knight ;  as  in  the  Retnem- 
brances  aforesaid,  of  the  Term  and  Year  aforesaid,  amongst  other 
TThings  more  fully  is  contained.  We  command  you  that  you  pay 
to  the  aforesaid  Henry  NevU,  or  to  his  Assigns,  the  aforesaid 
JE9'  ^'  6d,  for  die  aforesaid  Arrears  for  the  aforesaid  three  YeaH 
ending  at  the  Feast  of  St,  Michael  the  Archangel,  in  the  aforesaid 
5d  Year  of  our  Reign,  in  Form  aforesaid,  and  also  all  that  mbich 
is  in  Arrear  to  hiin  of  die  aforesaid  annual  Kent  of  jCS.  \0d. 
yearly,  from  the  aforesaid  Feast  of  St.  Michael  the  Arcbangiel,  in 
the  aJoresaid  3d  Year :  And  that  furdier  you  yearly  pa?  the  afore- 
said annual  Rent  of  ^3.  \0d.  by  the  Year  to  the  atone  HuKry 
l^evil  during  his  Life,  at  the  Feasts  aforesaid,  by  equal  PoctioiiS| 
taking  from  the  same  /fejtry  Letters  of  Acquittance  or  other  Dis> 
charge,  which  shall  be  sufficient  for  us  in  this  Behalf.  Witness 
Edward  Saunders^  Knight,  at  fVestmiiister^  the  6th  Day  of  My, 
in  the  19th  Year  of  our  Reign.  By  the  Memorandum  Roll  of  the 
Term  and  Y^r  aforesaid,  and  by  tlie  Barons* 

Nif  «  ftflir  by  the    -   From  thii  Record  may  be  eeen  the  Order  and  Form  hom  one  ^k 

Reporter.  j^  ^  j^^^  ^^  ^r  £^,^^  ,„  ^^^  j^,-^*,  £/^^  ^//  ^^^  jy,  p^ 

tion  to  the  Court  of  Exchequer  to  come  at  it,  without  makiffg  Pe- 
Htion  to  the  Kitt^^s  Person;  and  also  ^ow  he  shall  have  tkeJndg' 
meut  executed,  Jor  it  is  not  the  Course  to  command  by  Parol  tmt 
Payment  be  made,  but  a  Writ  in  the  Form  aforesaid  shall  be 
awarded  by  the  Barons.  And  it  is  a  Writ  judicial,  sealed  vifh  the 
Seal  of  the  Exchequer,  which  is  a  sufficient  Warrant  to  the  Jreor 
surer  and  Chamberlains  of  the  Receipt  to  pay  the  Arrears  due, 
and  which  shall  be  due  afterwards.  And  poie  (Reader)  that  in 
ikis  C!auno  Question  was  made  with  regard  to  there  being  no 
(Mice  or  Inquisition  found  to  intitle  the  ^i^g,^  ^ter  the  Attainder 
ej  the  said  Sir  Edward,  who  was  attawteaana  died  hefort  the 
.  Act  ^  33  H.  8.  c(^.  20,  which  gives  t/ie  Things  qf  Persons  attaint- 
ed to  the  King  without  Office,  for  inasmuch  as  Sir  Henry  skesced 
the  Attainder  qf  his  Father  in  his  Petition,  the  Ring  shall  take 
Advantage  thereof  by  Way  of  Bar,  and  shall  rebut  him  of  the 
Things  which  such  Attainder  takes  from  the  Plaintiff  witkuA 
having  an  Inquisition^ 
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^  Report  of  Part  of  the  Arguments  tnade,  and  of  tli^ 
Judgment  given^  in  the  King*s-Bench,  in  Trinity 
Term^  in  the  thirteenth  Year  of  the  Reign  of 
Queen  Elizabeth,  upon  a  Demurrer  to  a  Plea  in 
Bar,  pleaded  to  a  Bill  of  Trespass  there  exhibited  by 
Robert  Elart  of  Leicester,  Plaintiff,  against  Sir 
Christopher  Heydon,  Knight,  Defendant.  And 
the  Record  was  as  follows. 

"D  E  it  remembered,  that  othenicisey  viz.  in  the  Term  of  Si.  HS^  BuUr  TerM, 

•*^  lary  last  past,  before  the  Lady  the  Queen,  at  Westminster.  JJ  ^^'  ^'  ^^•^ 

came  Kohert  Earl  of  Leicester,  by  John  Jue^  his  Attorney,  anq  ^^  Pnecedcat, 

brought  here  into  the  Court  of  the  said  Lady  the  Queen  then  there^  Rast.  Eutr.  6i3. 

his  certain  Bill  agunst  Christopher  liej/don,  Knight,  in  the  Custodjf  ^ 

of  the  Marshal,  ^c.  of  a  Plea  of  Trespass.    And  there  are  Pledget 

of  proiecutiDg,  viz.  John  Doe  and  Richard  Roe,  which  said  Bill 

follows  in  these  Words,  Ss.  Norf  Ss.  Robert  Earl  of  Leicester  com' 

plaint  of  Christopher  Heydon,  Knight,  in  the  Custody  of  the  Mar; 

shal  of  the  Mafshalseaof  tlie  Lady  the  Queen,  before  the  Queen 

herself,  for  this  that  he  the  20th  Day  of  January ^  in  the  1st  and 

^  Years  of  the  Reign  of  Lord  Philip  and  Lady  Mary,  late  King 

and  Queen  of  Enguznd^  with  Force  and  Arms,  ^c,  the  Close  of 

him  the  said  Earl,  at  Sidisteme,  m  the  County  aforesaid,  broke  and 

entered,  and  the  Grass  of  him  the  said  Earl  then  and  there  growing 

to  the  Value  of  c£40  with  certain  Cattle,  riz.  Horses,  Oxen,  Cowa^ 

Hogs,  and  Sheep,  eat  up,  trod  down,  and  consumed  ;  the  Trespass 

aforesaid,  as  to  the  eating  up,  treading  down,  and  consuming  the 

Grass  aforesaid,  from  the  aforesaid  20th  Day  of  January^  in  the 

abovesaid  1st  and  2d  Years  of  the  Reign  of  the  said  late  iCins  and 

Queen  Philip  and  Mary,  until  the  Day  of  obtaining  this  Bill,  m. 

the  ^4th  Day  of  January^  in  the  1 3th  Year  of  rtie  Reign  of  th^ 

I^dy  Elizabeth,  now  Queen  of  England,  at  divers  Days  and  Times 

continuing :  And  otber  Wrongs  to  him  did,  against  the  Peace  as 

well  of  the  said  Lord  Philip  and  Lady  Mary,  late  King  and  Queefi 

of  England^  as  of  the  said  Lady  the  Queen  now :  And  to  tli^ 

Damikge  of  him  theaaid  Earl  £2M.    And  therefore  he  product 

the  Suit,  irr.  .  • 

And  now  at  this  Dav>  viz.  Wednesday  next  after  eighteen  Daj^s  of  Bar  by  Fcoffinfov 
Easter,  in  this  same  Term,  until  which  Dajr  the  aforesaid  Chrittch  apoa  Attaiedcr. 
fiber  had  Leave  to  imparl  to  the  Bill  aforesaid,  and  then  to  answei*, 
before  the  Lady  the  Queen  at  Westminster,  comes  as  well  the  afora^ 
'said  Robert  liiarl  of  Leicester,  by  his  Attorney  aforesaid,  as  the 
aforesaid  Christopher,  by  Richard  Best,  his  Attorney.  And  tlie 
same  CAm^opAer  defends  the  Force  and  Injury  when,  4rc.  And  aa 
to  the  coming  with  Force  and  Arms,  or  whatever  is  against  the 
Peace  of  the  said  late  King  and  Queen  Philip  and  Mary,  and 
against  the  Peace  of  the  said  Lady  the  Queen  uow,  he  says  that 
he  is  not  guilty  thereof.  And  of  tfiis  he  puts  himself  upon  the 
Country,  and  the  aforesaid  Robert  Earl  of  Leicester,  likewise,  t^c. 
And  as  to  ibe  Residue  of  the  Trespass  aforesaid  above  snppoaed 
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to  be  done,  the  same  ChrisiapKer  says,  that  the  aforesaid  Earl^  his 
Action  aforesaid  thereof  against  him  ought  not  to  have  or  main- 
tain^ because  he  says  that  the  Close  aforesaid,  and  also  the  Place 
in  which  the  Trespass  aforesaid  is  above  supposed  to  be  done,  con« 
tains,  and  at  the  aforesaid  Time  when,  i^c.  contained  in  itself  40 
Acres  of  Land,  30  Acres  of  Meadow,  and  60  Acres  of  Pasture, 
with  the  Appurtenances  in  Sidisierne  aforesaid,  of  which  said  40 
Acres  of  L^nd,  30  Acres  of  Meadow,  and  60  Acres  of  Pasture, 
with  the  Appurtenances,  the  aforesaid  Earl,  before  the  aforesaid 
Time  of  the  Trespass  aforesaid  above  supposed  to  be  done,  was 
seized  in  his  Demesne  as  of  Fee.  And  the  said  Earl  being  so 
thereof  seized,  long  before  the  aforesaid  Time  when,  S^c.  viz.  the 
I9th  Dny  of  January f  in  the  1st  Year  of  the  Reign  of  Lady 
Mary,  late  Queen  of  England,  at  Norwich,  in  the  Shire-hoose 
there  in  the  County  of  Norfolk,  by  a  certain  Inquiaitiofi  taken  the 
aame  Day  and  Year  before  Richard  Southwel,  Knight,  the  afore- 
.  said  Christopher  Heifdon,  Knight,  Edmund  IVvndham,  Kui^^ 
Thomas  Gazcdy,  Serjeant  at  Law,  Robert  Holdich,  Henry  Hobart, 
Oibert  Mouni^ordf  and  Nicholas  Rokeaood,  Esquires,  then  Justices 
•  See  f  tiawk.  of  the  said  late  Queen  Mary  to  enquire  *  by  the  Oath  of  good  and 
P.C.SO.  ^SS.       lawful  Men   of  the   aforesaid  County  of  Norfolk,  and  by  odier 

Ways,  Methods,  smd  Means  by  which  it  might  be  better  known,  of 
whatsoever  Treasons,  Misprisions  of  Treasons,  InaurrecUons,  Re- 
bellions, unlawful  Assemblies,  and  unlawful  Conventicles,  speak- 
ing of  Words,  Confederacies,  false  Allegiances,  Contempts,  Fain- 
ties,  Negligences,  Concealments,  Oppressions,  Riots,  Bouts,  Mar* 
ders,  Felonies,  and  otiicr  Trespasses  and  Offences  whatsoever,  and 
also  the  Accessaries  of  the  same,  within  the  aforesaid  County  of 
Norfolk,  by  m  homsoever  and  howsoever  had,  done,  perpetrated,  or 
committed,  and  by  whom,  or  to  whom,  when,  how,  and  in  what 
Manner,  and  of  other  Articles  and  Circumstances  the  Premisses  and 
every  of  them,  or  any  of  them,  in  any  wise  concerning,  more  fully  the 
T'ulh,  and  the  same  Treasons  and  other  the  Premisses  to  bear  and 
determine  accordhig  to  the  Law  and  Custom  of  the  Realm  of  the 
said  late  Queen  Mary,  by  virtue  of  a  Commission  of  the  same 
late  Queen  Mary,  to  the  same  Richard  Sonthwel,  Christopher  Hty^ 
don,  Edmund  Wyndham,  Thomas  Gaudy,  Robert  Holdich,  Henry 
Hobart,  Osbcri  Moundford^  and  Nicholas  Rokercood,  and  to 
Thomas  Duke  of  Norfolk,  Henry  Earl  of  Sussex,  Henry  Beding- 
field,  Kniohty  John  Shelton,  Knight,  William  Paston,  Knigh^ 
OaonuB.  fVilliam  Woodhouse,  Knight,  and  John  Corbet^  fourteen,  thirteen, 

twelve,  eleven,  ten,  nine,  eight,  seven,  six,  five,  and  four  of  them, 
(of  whom  the  same  late  Queen  then  willed  that  there  should  be 
some  two  of  them  the  aforesaid  Richard  Southwel,  Henry  Bed' 
ingfield,  Thomas  Gatcdy,  Robert  Holdich,  John  Corbet,  and 
Xhbert  Moundford),  to  them  thereof  directed,  the  Presences  of  die 
afcn-esaid  Duke,  Larl,  Henry  Bedingfield,  John  Shelton,  fVUliam 
Paston,  Ifilliam  Woodhouse,  and  John  Corbet,  beii^  then  not  ei* 
pected,  the  aforesaid  Robert  Earl  of  Leicester,  by  the  Name  of 
jRol^ert  Dudley,  late  of  London,  Knight,  Son  of  John,  late  Duke  of 
[  •  3S5  ]      ♦  Northumberland,  late  of  London,  by  the  Verdict  of  12  fircc  and 

lawful  Men  of  the  said  County  of  Norfolk,  was  indicted,  for  this, 
that  %^hirea8  the  aforesaid  John  Duke  of  Northumbtrland,  late  of 
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London^  together  with  William  Marquis  of  Northamptotif  Joha 
Earl  of  IVarwicky  John  Gate,  Knight,  and  Thomas  Pa/mer,  Knight, 
and  other  false  Traitors  and  Rebels,  against  the  most  illuslnous 
Princess  the  said  Mary  Queen  of  England^  not  having  God  be- 
fore their  Eyes,  but  seduced  by  the  Instigation  of  the  Devil,  and 
not  regarding  their  due  Allegiances,  contriving  the  said  Lady  Queen 
Mary  of  her  regal  State,  Title,  Government,  and  Power  of  this  her 
Reafm  of  England  to  depose  and  deprive,  and  also  the  said  Queen 
Mary  to  kill  and  wholly  to  destroy,  with  Force  and  Arms,  viz.  with 
Swords,  Spears,  Lances,    Bows    and  Arrows,    Coats  of  Mail, 
Shields,  Iron-Helniets,  and  Pire- Arms,  commonly  called  Canons, 
Demy-Canons,  Culveriues  and  Demy-Culverines,  and  also  with 
armed  Horses,  and  other  Arms  offensive  and  defensive,  the  l6th 
and  17th  Days  of  July,  in  the  1st  Year  of  the  Reign  of  the  said 
Lady  Mary,  by  the  Grace  of  God  of  England,  France,  and  /re-         • 
lana  Queen,  Defender  of  the  Faith,  and  m  Earth  Supreme  Head 
of  the  Church  of  England  and  Ireland,  at  the  Town  of  Cambridge^ 
in  the  County  of  Cambridge,  unlawfully,  falsely,  and  traiterously, 
with  a  great  Number  of  Rebels  and  Enemies  of  the  said  Lady  the 
Queen,  to  the  Number  of  3000  Persons,  assembled  and  gathered 
themselves  together,  and  then  and  there,  in  plain  and  open  Field, 
with  Force  and  Arms  aforesaid,  falsely  and  traiterously,  in  a  warlike 
Manner,  put  themselves  in  Battle  Array,  and  a  cruel  War  against 
the  said  Lady  Queen  Mary  then  and  there,  with  Standards  erect 
and  displayed,  falsely  and  traiterously  prepared  and  ordained,  and 
•o  a  most  fierce  War  against  the  same  Lady  Queen  Mary,  in  her 
Realm  of  England,  then  and  there  falsely  and  traiterously  made, 

Sublished,  and  levied,  against  their  due  Allegiances;  the  aforesaid 
lobert  Dudley,  late  of  London,  Knight,  Son  of  the  aforesaid  Duke 
of  Northumberland,  as  a  false  Traitor  and  Rebel  against  the  said 
Lady  Queen  Mary,  his  Sovereign,  his  due  Allegiance  not  regard* 
ing,  but  contriving  the  Deprivation  and  Destruction  of  the  said 
Lady  Queen  Mary,  the  1 8th  Day  of  July,  in  the  1st  Year  above* 
said,  with  Force  and  Arms,  with  a  great  Multitude  of  People,  th^ 
Town  of  the  said  Lady  the  Queen  of  Kin^^Lynn,  in  the  County 
of  Norfolk,  entered,  and  the  Possession  thereof  against  the  said 
Lady  the  Queen,  and  contrary  to  her  Will,  took,  possessed,  and  in 
a  Warlike  Manner  kept,  and  one  Jane  Dudley,  Wife  of  Guilford 
'Dudley,  Esquire,  Brother  of  the  aforesaid  Robert  Dudley,  th^ 
aforesaid  18th  Day  of  July,  in  the  1st  Year  abovesaid,  falsely  and 
traiterously  Queen  of  this  Realm  of  England,  at  Kings-Lynu 
aforesaid  within  written,  to  be  published  and  proclaimed  made, 
and  George  Rively,  then  being  Mayor  of  the  same  Town  of  LynUp 
and  other  Subjects  of  the  saidi  Lady  the  Queen,  to  the  Number  of 
300  Persons  at  least,  then  inhabiting  and  dwelling  within  the  same 
Town  of  Lynn,  their  cordial  Love  and  due  Allegiance  from  the 
said  Queen  to  withdraw  and  quit,  and  with  the  aforesaid  Duke  of 
Northumberland^  and  the  other  Traitors  aforesaid,  a  most  crw4 
War  against  the  said  Lady  their  Sovereign,  to  continue,  levy,  and 
prepare,  the  same  Robert  Dudley,  the  said  18tb  Day  of  Ju/y^  in 
the  1st  Year  abovesaid,  at  Kih^s-Lynn  aforesaid,  falsely  and  traitei^ 
oosly  laboured^  went  about^^  wetted^  and  compassed,  to  the  ^nal 
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DestnictioQ  of  the  said  Queen,  againHt  their  d«M  *  Allegiances^  and 
al$o  against  her  Crown  and  Diguil^i  and, against  ibe  Form. of 
the  Statute  iu  such  Case  made  and  provide^*  t  And  aftcrwanb, 
viz.  the  19lh  Day  of  January^  in  the  1st  Year  of  the  Reign  of  tiie 
said  Lady  Marj/^  late  Queen  of  England,  ilie  saoie  ,  Lady  ^/irfy 
by  her  Lietlers-patent,  bearing  Date  at  MV^mwIer  tbeapmeDay 
and  Year,  commanded  her  beloved  and  faithful  Tj^mas  l¥kitt, 
Kuighty  then  Mayor  of  her  City  of  London^ .  w4  ber  most  dear 
Cousin  and  Counsellor  Edward,  then  Earl  ot^Dertv,  aiid her  noit 
dear  Cousin  and  Counsellor  Edwardy  then  Earl  oi.Jjtf^onf  and  her 
most  deaf  Cousin  and  Counsellor  Ilinry,  then  Earl  of  <Siisaer,and 
also  her  beloved  and  faithful  Counsellors,  .  Robert  RifckeUir, 
Knight,  Comptroller  of  her  Household^  Edward  HoMwgs^  Kaigbt, 
Eidhard  Morgan,  Knieht,  her  CUef  Justice  of  the  Bewh,  Ed^ 
ward  Wdigrave,  Knight,  and  her  beloved  and.  faithful  ^aiad 
Brook,  Knight,  Chief  Baron  of  her .  j^xqbeqiier,  Hnn^kiy 
Bromji,  Knight,  Ro^r  Choltntej/,  Kmghtf^Edward  JNoHi^  Knigbl, 
Thonuii  Pope,  Knight,  and  Robert  Brook,  Esquire,  Recorder  of 
the  said  City  of  Londlon,  reciting  by  the  same„,tba(.  whereas  the 
aforesaid  Robert  Dudley,  late  of  London^  Knight,  before  Tkomoi 
Duke  of  Norfolk,  Earl*  Marshal  of  England,  Henry  Earl  qf  Siai- 
Bex,  Richardoouthwel,  Knight,  Henry  Bedmgfield^  Knight,  Joihi 
Shelton,  Knight,  IVilliam  Paston,  Knight,  Hhrittoaher  Heyiou, 
Knight,  Edmund  Wyndham,  Knight,  WUliam  IVoodntnue,  Koigfat, 
Thomas  Garcdy,  Serjeant  at  Law,  Robert  Holdick,  Henry  Hooarl, 
Osbert  Moundford,  John  Corbet,  and  Nicholas  Mokewood^ 
Esquires,  her  Justices  lately  assigned  in  tlie  Coan^  of  Norfolk, 
amongst  other  Things,  of  all  Treasons  whatsoever,  Miapiisioas  of 
Treasons,  Insurrections,  Rebellions,  unlawful  Assemblies,  and  no^ 
lawful  Conventicles,  speaking  of  Words,  Confederacies,  falsa  AU^ 
giances,  Contempts,  Falsities,  Negligences,  Concealments,  Oppies* 
sion.%  Riots,  Routs,  Murders,  Felonies,  and  otiier  Trespasses  wsd 
Offences  whatsoever,  and  also  the  Accessaries  of  the  samey .  withia 
the  aforesaid  County  of  Norjhlk,  by  whomsoever  and  howaoevcr 
had,  done,  perpetrated,  or  committed,  and  by  whom,  or  to  .whoa^ 
how  aud  in  what  Manner,  and  of  other  Articles  and  CirciunslaBGCS 
the  Prembses  and  every  of  them,  or  any  of  them,  in  any  wise  con* 
cemiii|;,  more  fully  the  Truth,  of  divers  High  Treasons  by  hisi 
committed  and  perpetrated  then  stood  indicted,  the  aame  Lfdy 
the  Queen,  considering  that  Justice  is  an  excellent  Virtuej  and  moit 
pleasing  was  desirous  to  exercise  it  before  all  Things^  aiid  there- 
fore being  very  confident  of  their  Fidelity,  Industryi  and  CircuoH 
spectioii,  she  appointed  them,  tliirteen,  twelve,  eleven,  ten,  iiine,eight, 
seven,  six,  five,  *  and  four  of  them  (of  whom  she  willed  thai  tSm 
should  be  some  two  of  them  the  aforesaid  Mayor,  Richard  Mor^ 
gan,  David  Brook,  Humphry  Brown,  Roger  Choimlejf^vad  Riobed 
Brook),  for  thut  Cause  and  Causes  her  Justices,  giviQg  and  g^aal- 
ing  to  them  thirteen,  twelve,  eleven,  ten,  nine,  eigb^  J^evoa,  si^g 
five,  or  four  of  them  (of  %ihom  she  wiUed  that  there  sttould  be  mmm 
two  of  them  the  aforesaid  Mayor,  Richard  Morgam,  DavU  Brook,' 
Humphry  Brown,  Roger  Cholmtey,  and  Robert  Brook),  by  ihf 
Tenor  of  the  Premisses^  full  and  saflkicut  Autbority  and  specisl 
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Command  the  Indictment  aforesaid  conoeraing  the  same  Robert, 
Dudley,  with  all  Tilings  touching  it,  from  the  aforesaid  Justices  of 
:hc  !laid  Lady  Queen  Mary,  before  whom  it  was  taken^^  amf  in 
A'hose  Custody  it  then  remained,  to  receive,  and  the  same  to  in* 
ipecty  and  at  certain  Days  which  they  shpuld  appoint  for  that  Pur* 
pose,  to  meet  at  the  Guildhall  of  the  City  of  London '  aforesaid| ' 
Hid  (he  said  Robert  Dudley  before  them  to  call,  and  him  ihere- .' 
ipon  to  hear  apd  enmine,  and  to  compel  him  to  answer,  and  at  a 
Jue  End  to  try«  determine,  and  adjudge:  And  also  so  many  and 
iuch  good  aiid  lawful  Men  of  the  County  of  Nbrfoft,  by  whom 
the  Truth  of  the  Matter  in  that  Behalf  might  be  the  better  known. 
It  the  Days  and  Place  aforesaid,  for  the  Cause  and  Causes  afore- 
nid,  before  thiro  to  compel  to  appear,  and  the  Truth  thereof  being 
found,  to  give  Judgment  thereon  by  them  in  that  Behalf,  according 
:o  the  Laws,  Statutes,  Customs,  and  Of  dinances  of  her  Realm  of 
Efighnd^  and  against  the  aforesaid  Robert  Dudley  to  proceed^ 
;ive  Sentence,  and  adjudge,  and  Execution  thereof  to  command  to 
t>e  iiovic,  and  all  and  singular  other  Things  which  in  that  Behalf 
ihoulJ  itppertain  and  be  rf*quisite  to  do,  exercise,  and  execute.  And 
iierefore  ilie  same  Lady  Queen  Mary  commanded  them  tliat  they 
ihould  diligently  atteml  about  the  Premisses,  and  theqi  should'do 
ind  execute  in'rorni  aforesaid.  Also  she  jgave  to  all  and  sii^ular, 
ler  Qfliceis,  Ministers,  and  Lieges,  by  the  Tenor  of  the  Premisses^ 
firmly  in  Command  that  they  should  be  attendant,  advising,  assist- 
ng,  obedient,  and  aiding  to  them  in  the  Execution  of  the  Premisses 
n  all  Things  as  became  them.  Also  she  commanded  her  same 
Justices,  that  the  Indictment  aforesaid,  with  all  Things  touchinz  it 
for  the  Cause  or  Causes  aforesaid  to  them  or  some  of  them,  they 
ihould  deliver.  Also  the  same  Queen  commanded  the  Constable 
3f  the  Tower  of  London,  and  his  Lieutenant  or  Deputy  there,  that 
It  certain  Days  and  Places  which  they,  thirteen,  twefve,  eleven,  teui 
nine,  eight,  seven,  six,  five,  or  four  of  them  (of  whom  she  willed 
that  there  should  be  some  two  of  them  the  aforesaid  Mayor, 
Richard  Morsan^  David  Brook,  Humphry  Brotcn,  Roger 
Cholmley,  and  liobert  Brook),  should  make  known  to  them,  they 
ihould  cause  the  aforesaiH  Robert  Dudley  to  come  before  them, 
thirteen,  twelve,  eleven,  ten,  nine,  eight,  seven,  six,  five,  or  four  of 
them  (of  whom  she  willed  that  there  should  be  some  two  of  tfaeni 
the  aforesaid  Mayor,  Richard  Morgan,  David  Brook,  Humphry  ' 
Brotcn,  Roger  Cholmley,  and  Robert  Brook).  ''  Also  the  saibe 
Queen  Mary  commanded  her  Sheriff  of  the  County  of  Norfolk 
iforesaid,  that  at  certain  Days  and  Places  which  they,  thirteen, 
twelve,  eleven,  ten,  nine,  eight,  seven,  six,  five,  or  four  of  them  (of 
whom  she  willed  that  there  should  be  some  two  of  them  the  afore* 
laid  Minror,  Richard  Morgan,  David  Btook,  Humphry  Brown, 
Roger  Cholmley,  and  Robert  Brook),  sliould  make  known  to  him, 
!ienionid  cause  to  conic  before  them,  thirteen,  twelve,  eleven,  ten, 
line,  eight,  seven,  six,  five,  or  four  6(  them  (of  whom  she  willed 
hat  there  sh'ould*be  some  two  of  them  the  aforesaid  Mayor.  Richard 
Morgan,  David  Brook,  Humphry  Broun,  Roger  Cholmley,  and 
Robert  Brook),  so  ihany  and  such  godd  and  lawful  Men  of  his 
Bailiwick,  as  well  within  Liberties  as  without,  by  whom  ^e  Tmtli 
»f  Che  Matter  in  the  Premisses  might  be  better  known  add  en« 
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cuiired.    And  moreover  the  same  Taiy  Mary,  late  Queen  of  Eag* 
MUMLtbe  said  19th  Day  of /a/iacaiyi  in  tha  aboTeMid  1st  Year  of 
liier  Ileigfiy  by  her  certain  Writ  closei  die  Te$ie  « hereof  was  at 
Westmnfier  the  same  Pay  and  Year,  commanded  her  most  dear 
Cou&i  and  Conmdlor  Twrncs,  tben  Duke  pf  Korfolk^  Eaii  Mar^ 
jhal  of  England^  and  her  most  dear  C^ytisin  and  Conmellor  Henry ^ 
tlien  Earl  of  Sussex,  and  her  bdoved  and  fiuthful  Coimsellon 
Miduird  Southwell  Knight.  Htnry  Bediwfkfd,  Km^t,    JoHm 
Skeltont  Kn^i,  and  also  nar  beloved  and  laiaifQl  Christopher 
Heydoni  Kn^^  now  Defandanty  Bdywnd  Wyndhmm^  Kn^rbt^ 
VFtltiam  Parian^  Knigbt,  IfilH^m  iVoodhousCf  Knight,  and  her 
l)eIoved  l^omas  G^tmmt  Serjeant  at  tnw,  Roberi  H^dith%  i/eary 
ilobart,  OsUri  MoHuaffrd,  John  Corbei,  vnA  JiicMai  R^acood, 
Bsquires,  and  every  of  them^  then  her  Justices  lately  nssigined  of  ill 
liVeasons  whataoeveri  MisfNrisions  of  Treasons.  Insurrections^  Rf^ 
bi^Iionsi  unlawful  Assemblies,  and  unlawful  Conventicles,  "R!^ 
Hr^  of  Words,  Confederaciaa,  false  AUqjtnc^i  Cmtrmpta,  raki« 
^eSf  Negligences,   Concealments^   Oppresaions,    Riots,    Routs, 
if  urdersi  Pdonies,  and  other  Ttaspassos  and  Ottenees  wbatsoe\ier, 
and  the  Accessaries  of  the  same,  hi  the  Cotuitpr  ^  yortolkf  by 
^homsoevor .  and  howsoever  bad,  don^  commitled,  ana  perpc- 
toted,  that  all  and  evai^  Indictments^  Records^  afad  Proctascs  of 
%hatsoever  IVeasons,  M  isprtsions  of  Treasons^  or  other  the  Pn* 
Inisses  aforesaid,  whereof  the  aforesaid  Robert  Dudley^  late  of 
Loudon^  Knight  (by  whatsoever  Name  he  should  be  reputed]^  vts 
indicted  before  tbero,  in  the  said  Comity  of  No^olk^  as  it  is  saidL 
to  ber  beloved  and  fkithAd  l%nim  fVkiU^  Kuigbt,  Mayar  of  her 
CSty  of  Londouy  and  to  her  most  dear  Couon  and  CoiSMellof  £tf- 
9^artf  Earl  of  Derby ^  and  to  htr  most  deai  Cousin  £(/srafcf  Eal 
e>f  Devon f  and  to  others  her  JuBtices,  assigned  to  hear  and  deter- 
mine at  the  Guildiatl  of  het  City  of  London  afore9iid^di\-ersTrffr> 
aons  and  other  the  Premisaes  aforesaidt  touching  or  coucenung  tin 
aforesaid   Robert  Diuil^f   they  siiould    deliver  without  £Ui$, 
together  with  tlie  Writ  w>rqsBia,  Uiat  they  and  their  Comeaaiow 
aforesaid  having  inspected  the  ludictmeiit,   Recotdaj  and  Fra- 
cesses.  aforcsaio,  might   further   cause  to    be   done   therein  i» 
^'   Right,  and  according    to   the    Law   and    Custom    of  htr 
^^'  J       *  Realm  of  iSng&rWsbotnd  be  done.    And  moveovar  the  sams 
Lady  Queen  Mary  afterwaids^  viz.  the  same  Dirr  and  Year>  coae 
toanded  ber  very  beloved    and  faithful  Counsellor  Jo/m  Gegf^ 
Knight,  of  the  most  noble  Order  of  the  Garter,  her  Lord  Qiain- 
berlain,  and  her  Constable  of  her  Tower  of  hondom^  or  bis  Uear 
tenant  or  Deputy  there,  that  he  ahouM  causa  to  conne  safeb  sad 
securely  Robert  Dudley^  bte  of  London^  Knight,  indicted  of  n^ 
TVeason  by  him  done  and  perpetrated,  and  being  in  hi»Cnst)d); 
before  her  beloved  and  foithfiil  I'Aomes  IfiUeg,  Knight.  Ma;er  af 
her  City  of  London  aforesaid,  and  her  most  dear  Cousin  sad 
Counaeilor  £dsranif  Earl  of  Der&y,   and  her  moat  dear  Qluaa 
Edward  Earl  of  D^oon,  and  others  her  Juaticeai  asaigned  to  bar 
and  determine,  at  certain  Days  and  Places  which  her  same  jMian 
should  make  known  to  him,  to  answer  upon  the  Preouaaes.    % 
virtue  of  which  said  Letters-patent  of  Lady  Mary  afoaesaid  ta 
the  aforesaid  ThomM  White^  Mayor  of  the  City  of  London^  and  bis 
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Companions,  ikt  Juatkes  eToresaid  cbrected*  the  sane  Justiots, 
vir..  Uie  20Ui  X)ay  6!Junuaty,m  tlie  Ist  Year  abovesaid,  com- 
HUiiiiled  the  aforesaid  l^ckeurd  Soidhicel^,  tim^ht,  aiid  his  Co6i- 

Saniooi^i^  the  Juaticeft  aforesaidi  in  the  said  C^nty  oTNorfotk,  l&it 
ley  ok-  oof  of  tb^m  should  aend  hefbrtt.  fi»e  aforewd  Thomas  fvkite^ 
iMayor  of  the  Cky  of  tjmion^  abd  hia  CodiJMUiibnBy  the  Justkes 
af«»re9aid,  under  w  Seals  of  them  the  sad  Sicbard^SoMwet^ 
Koiight,  and  ills  Commmoiis,  or  of  one  (J  ibeoi.  at  ihe  GriitfiZiff// 
of  uj^  City  o(  Lonaoni  ris.  the  dSd  IJav  oS  JMmufty  then  iMxt 
following,  all  and  singular  IndictaieiitSj*  llecoirds^  aba  Processes 
of  High  lYeaaoas  before  them  lately  taken,  ^Irbereof .  the  atoresakl 
Robert  Dudkjf .  then  stood  indicied,   wiUi  all  Hiings  touduag 
thepi,  as  fully  and  entirely  as  tbe;y  were  iak^  befdte  tbem  and  dien 
remained  in  their  Hands, by  whattoGrcir  jNamethe  aforesaid  Hobert 
was  called  in  tlie  same,  diat  they  .mig^  cause  farther  to  be  done 
tliereiu  what  ofilight  and  .accordinig  to  the  Law  anci  Custom  of 
her  Realito  of^/tf/oMcIthcgr  shouhi  see  meel  to  be  done.    And 
ats»:  the  ^iottmaThotms  Whiie^  Ma^'or  oJT  theCity  of  Xioiu^pir^ 
mui  his  Companions,  the  Justices  aSoreaaid,  the  Day  and  Year 
abovesaid,  ^^onunanded  the  Constable  ^f  the  Tower  eF  Loinion^ 
ox.  his  Li«MtenaAtt ,  or  Demty  duere,  that  he  should  have  die  Body 
of  the  afortiai4  Jli^ert  ibudiefff  beiw  deCained  in  the  Pkison  of 
ihfi  Jtady  the  Queen  under  his  Custmy,  together  with  the  C^use 
of  hjn  .Detainment,  by  whatsoever  Kame  the  aforesaid  JZeArrt' 
novld  be  called. in  Uie  sanie,  before  ihe  aforesaid  Justices,  at  the 
GuUJhaU  of  Sie  Cit^  of  Idmdon^  viz.  the^2d  filay  of  Januaiy, 
at  eight  of  tlie  Clock  iii  tlie  Forenocm  of  the  aame  Day,  to  submit' 
and  receive  ^uch  'lliiags  as  the  .Court  of  the  Lady  the  Qoeen  then 
and  there  &b)uki  bapnen  to^rdain.    Al  whidi  Day  and  Place^ 
before  the  aforesaid  Tbomoi  tVhUe^  Mayor  of  the  Ci^  of  L^ndam, 
and  his  Companions^  the  Justices  aforesaid,  at  their  Sessions  held 
at  the  GmUUktiU  of  the  City  of  I^ndoH  aforesaid,  the  aforesaid 
^£d  U^ay  oi  January  in  the  1st  Year  of  the  Reign  of  the  said 
JLady  .  Queen  ilarjf^    Rkltard  Southwell  Kn^ht,  and  ChHsio* 


vkerHejfdoHf  Kniigbt,  two  of  the  Justices  aforesaid  in  the  said 
X!<moty  of  Aor/u/^-,  by  virtue  of  theWnt  of  the  said  Lady  dm 
Qoet'u,  and  oi  tlie  Precept  aforesaid,  to  them  and  others  directed, 
tbailn<|ui9itiQik  above  specified  touching  the  aforesaid  Robert  Dud- 
lejf^^  £aight,  as  fullj  and  entirely  as  it  was  iaken  before  them  and 
ttieif  Cumpunions^  the  Justices  aforesaid,  before  the  aforesaid 
Thamninidle^  Mayor  of  the  City  of  London,  and  others  hi^ 
Compauitns,  the  Juistices  aforesaid,  vridi  their  o^vn  proper  Hands* 
(ielivensd,  'to  be  determined  as  the  Writ  and  Precept  aforesaid* 
itiertn  demanded  and  required.  And  afterwards,  vif.  the  said* 
^ikii^y  oi  Jammrjffiti  the  1st  Year  abovesaid^  before  the  afore* 
siudJ«$tice.<f,  at  %\t^iiuikUmU  of  the  City  oS London  aforesak^* 
cMf le  the  aforesaid  H/uhert  Dudley ^  imder  the  Custody  of  the  afoMM: 
eaid  JoAii  Giige,  Kuiglit,  ilien  Constable  of  the  Tower  of  Lomdoi^ 
]i|Mi  whose  Custody  for .  the  Causes  aforesaid  and  for  other  certain 
vay«»  by  the  Command  of  the  sakl  Lady  the  Queen  lie  was  couw 
ivitted,  and  by  tlie  aforesaid  Constable  by  virtue  of  die  Writ  of  the' 
aakl  lateOpeeu  to  him  thereupon,  directedi  aiui  of  the  Precept 
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•  See  Geary's  aforesiid,  to  the  Bar.  there  brought  in  his  own  prop^  Personi  *tiid 
^iSt  ^^^^  ^'f '  immediately  of  the  Treasons  aforesaid  in  the  Inquisition  aforenid 
jSmt'iCaic  specified  on  him  above  charged  being  asl^ed  how  he  would  thereof 
3  Mod.  stf5.  '  acquit  himselfi  he  said  that  he  coiild  not  deny  but  that  be  of  the 
Attminder  «f.  Treasons  aforesaid  was  guilty,  and  the  said  Treasons  esptesshr 
tiS^W^t^^^  confessed,  and  put  himself  upon  the  Mercy  of  flie  said  faite  Qam. 
Arraipiincat  be-  Whereupon  instantly  the  Seijeants  of  the  same  late  Queen  at  Lav, 
fo**  ^H^^^^V-  *^  <^^  Attorney  of  the  sam«  Queen,  for  that  the  aforesaid  Sabert 
sir^i&silawkl  Dudley  exfiress^  confessed  the  Treasons  aforesaid  on  him  abovt 
P.C.  508,so9.      charged,  accordme  to  the  due  Form  of  Law  prayed  against  the 

same  Robert  Dudley,  Judgment  and  Execution  thereupon  for  the 
same  Tate  Queen  to  t>e  had.  And  thereupon  all  and  singular  tht 
Preitoisses  beiilg  seen,  and  by  the  Court  then  there  understood, 
fSeetheMune  1"^^  ^"^^  considered  that  the  aforesaid  RtAeri  Dudley  shoaU  be 
Form  of  Jnde-  carried  by  the  aforesaid  Constable  unto  the  said  Tower  of  LondoM, 
iJnd  '^''*"tij9«.  *"^  ^^^  thence  through  the  Middle  of  the  City  of  Loirdwi  to  the 
Post  Si^"  For  Gallows  of  Tyburn  t^  drawn,  and  there  be  hanged  up,  and  cut 
the  several  Paru  doMTi  alive  to  the  Groutid,  and  that  his  EnU'aib  should  be  taken 

•ee  3  hiftt'noL*  should  be  cut  off,  and  his  Body  be  divided  into  four  Parts,  ssd 
s  Htwk.  P.  c'  -  that  his  Head  and  those  Quarters  should  be  putirbere  the  said  isle 
SSjk  th  *"^t*^'  Queen  would  appoint  .them.  §  And  afterwards^  viz.  by  a  ceitaii 
t  See  ifciMTs  '  '  -A^^  ^^  Parliament  at  Westminster,  in  the  CounW  of  Middlesex,  ihs 
Case,  8tik.  d3f »     12th  Day  of  November,  in  the  1st  and  ^  Years  of  theRnga 

wn^^fU^for*"  ^^  ^^^  ^^^P  *"^  ^^^  ^^'  **^  *^"*f  *"^  Queen-  of  Af' 
Waatof  tiieae^*^  Aiitef,  held,  it  was  enacted,  amongst  other  Things^  by&e  saon 
Wordsaitoborn-  late  King  and  Queen,  with  the  Assent  and  Consent  of  theLorii 
Lm^EatT^si  Spiritual  and  Temporal,  and  of  Ae  Coimnonii  in  die  aaaK 
i  8m  Pott  551.  ^'  Parliament  assembled,  and  by  the  Authority  of  the  same^  dbt 

whereas  Henry  Duke  of  Siiffblk,  late  of  Brod^ate,  in  the  CwdtT 
[  *588  ]      *  of  Leicester,    John  Grey,  late  of  Brodt^te  aforesaid,  KoigK 

Thomas  Grey,  late  of  Brodegate,  in  the  said  County  of  Lekntfft 
Knight,  Thomas  JVyat,  late  of  AlUngton,  in  the  County  of  Kisf, 
Knight,  othenn'ise  called  Thomas  fVyat,  late  of  LondQHf  Kaif^ 
Robert  Dudley,  late  of  London,  Knight,  James  Croftes,  late  of 
London  aforesaid,  Knight,  Peter  Carew,  late  of  London^  Kn^ 
Henry  Isley,  ]^te  of  Sundricfi,  in  the  County  of  Xeiif,  Kaigbtf 
Robert  Kuiston,  late  of  Boughton  Monchesiy,  in  the  Count?  of 
Kent,  Esquire,  IVilliam  Thomas,  late  of  London^  Esquire,  nU- 
Ham  Cfvmer,  late  of  Tustal,  in  the  County  of  KesU^  ^P'^' 
Vuthbcrt  Vau^han,  late  of  Charte  Magna,  in  the  County  of  iedf 
I'^squire,  Anthony  Knivet,  late  of  Chedingdon,  in  die  Cousty  of 
Kent,  Esquire,  fVilfiam  Knivet,  late  of  London,  OiUhiaui, 
fV alter  Mantel  the  elder,  Inte  of  Monks^Horion,  in  theCoestv 
of  Kent,  Esquire,  Walter  Mantel  the  younger,  late*  of  Conlf^farf 
in  the  County  of  ICf;?f,  Gentleman,  ^/erenufcr  IfcWt,  late  of  Im- 
don.  Gentleman,  IVilliam  Pel/iam,  late  of  London^  ClnlksiUi, 
Henry  Fane,  late  of  Tunbridge,  in  the  said  County  of  Kent,  Gca- 
tleman,  Thomas  Culpeper,  late  of  Alisforth,  in  the  said  Coootyof 
Kent,  Esquire,  George  M6or,  hit  qf  Pluekliy,  in  tbesaidCoHllr 
of  Kent,  Gentleman,  Thomds  Brook^  hte  of  CofrAmri  in  As  «^ 
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County  of  Kent^  Gendeman,  Ltotiard  Diggs,  late  of  Bqrham, 
in  the  taid  County  of  Kenif  Esquire,  Thomas  Fane,  late  of  Tun- 
bridge,  in  the  said  County  of  Kent,  Gentleman,  JohnNaular, 
late  of  MaidUone,  io  the  said  County  of  Kent,  Yeoman,  John 
GMwel,  late  of  Charte  Magna,  in  tlie  said  County  of  Kenf^  . 
Gentleman,  Hugh  Booth,  late  oS  London,  Yeoman,  Johtilfol^ 
/oek,  hte  of  Loughborough,  in  tlie  said  County  of  Jte/</|Clerkf 
Jolm  BryeoHf  late  of  Stawjield,  in  the  said  County  of  Kent,  Hms« 
bandaiaiv  Richard  Mnnd^  late  of  Smarden,  in  die  said  Coui^ty  of 
Kent^  GIover»  Thomai.Corte,  late  of  the  Isle  of  Grain,  ia  the  , 
aakl  County  of  Ken/,  Labourer,  John  Fapells,  late  of  Selliai,  in 
tbesvdCounty^of  JCf/i/,  Labourer^  John  Read,  Wte  of  CartKamg 
in  the  .said  (^uiity  of  Kent,  Tanner,  Thomas  Gawdu,  late  of 
fficUiiUf^  in  4|ie  sai4  County  of  JCen/,  Clerk,  iUtnon  Uddjf,  late 
cl  Bax^,  in  theisaid  County  of  Kent,  Tauncr,  John  Fray,  late 
€iX  Tunfydge,  iu  the  said  County  of  Kent,  Yeoman,  Richard 
JLemkner,  late  of  Ligh,  in  the  said  County  of  Kent,  Gentlenujn, 
FeCer  Mapksdeu,  Jale  of  Maidstone,  in  the  said  County  of  Kent, . 
Yen  wan,  IVHIiamTilflen,  late  of  Maidstone,  in  the  said  County 
^ J  Kent,  Taylor,.  Jervase  Maplesden,  late  of  Maidstone,  in  tlie 
apd  County  of  Ktnt^  Butcher,  fVilliam  Smith,  late  of  Maidstone, 
in  the  said  County  of  Kent,  Yeoman,  John  fVarrqp,  late  of  Atis* 
fort^,  in  the  said  County  of  Kent,  Gentleman,  Henry  ^prin^eH. 
kte  of  Boxl^,,m  the  said  County  of  Kent,  Fuller,  fVtUiam 
Smathiy^,  late  of  Ali^^rd,  in  the  said  County  of  Kent,  Yeoman, 
AUxamier  Fisher,  late  of  Maidstone,  in  the  said  County  of  Kent, 
Gentleman,  Robert  Merchant,  late  of  Maidsione,  in  the  ^aid 
County  of  Xe/</,  Smith,  otherwise  QhXUA  Robert  Marshal,  late  of 
3Iaidstone,  in  the  said  County  of  Kent,  Smith,  John  Stanley,  late 
of  Maidsione,  iu  the  said  County  of  Kent,  Taylor,  William  Pach" 
nam,  late  of  Leveham,  in  the  said  County  of  Kent,  Husbandman, 
John  Allen,  late  of  Leveham,  in  the  said  County  of  Kent,  Hus- 
bandman, Roger  Collier,  late  of  Leveham  aforesaid,  Shereman, 
Thomas  Rayner,  late  of  Leveham  aforesaid,  Husbandman,  Walter 
Jiuckhursi,  late  of  Leveham  aforesaid,  Shereman,  Robert  Skud^ 
der,  late  of  the  same  Town,  Husbandman,  John  Hart,  of  the 
same  nTown,  Husbandman,  Ralf  Hurlock,  of  Wielding,  in  the  said 
County  of  Kent,  Labourer,  and  Robert  Hilles,  of  Leve/iam  afore- 
said, in  flie  said  County  of  Kent,  Clerk,  had  committed,  perpe- 
InUed,  and  done  many  detestable  and  abominable  Treasons,  to 
the  great  Panger  of  the  Destruction  of  the  royal  Person  of  the 
same  late  Queen,  and  to  tlie  extreme  Loss,  Disherison,  and  Deso- 
lation of  her  Realm  of  England,  if  God  of  his  infinite  Goodness 
bad  not  in  seasonable  Time  laid  open  and  made  known  to  the  same 
Lady  the  Queeu  their  treasonable  Intentions,  of  and  for  which 
l^reasons,  being  ro^^pifestly .  and  ownly  proved,  the  said  Henry 
Duke  of  Suffolk,  and  the  other  Fersons  aforesaid  lawfully  aind 
justly,  according  to  tlie  Laws  of  her  Realm  of  England,  were  coo- 
vieled  aiul  attaiiited«  as  by  the  (Records  of  their  several  Attaibders 
more  fullv  appeared :  And  the  said  Duke  of  Sifffolk,  Thonms  Grey, 
Knip;bt,  Jwmas  Wyat,  Knight,  Henry  Isleu,  Knight,  Anthony 
Kmvet,  Halter  Mantel  the  elder,  WiUiam  Kuivet,  Walter  Man/^ 
tel  tlie  younger,    Alexamler  Brett,   Thonms  Isley,   and  Henry 

Springfield, 
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Springfield^  for  their  ahonunablc  ^nd  detestaUIc  Offences  justly 
and  according  to  llicir  Deserts  suffered  {hmishineiit  of  Ui-utfa. 
INevertbeleas  the  said  hte  Kin?  and  Qneen,  out  of  the  esceRent 
and  accustomed  Goodness  of  the  spid  late  Queen,  and  for  the  in- 
ternal Love  and  cordial  Affection  ^'hich  her  )f s\festv  alwavs  tKir« 
towards  the  Public-wealth  of  her  said  liealni  of  lEttgland^  ami 
for  the  Preservation  of  bet  most  excellent  Hi^incsa  and  of  that 
of  has  Posterityi  and  also  of  the  Peace,  tJnit\%  and  Quiet  of  aR 
her  Subjects,  at  the  most  hunihle  Request  and  Petition  of  her  said 
Sulyects,  and  of  the  Lords  Spiritual  and  Temporal,  and  of  die 
Commons  in  the  same  Parliament  assembled,  gniutied  and  assented 
that  the  si^id  Convictions  and  Attainders  of  all  aodshigobr  the  said 
Offenders  should  be  apbroved  and  confirmed  bv  the  Authority  of 
the  same  P^iament.  And  further  by  the  same  Act  it  was  enacted 
that  the  said  Dufce  of  St^lk,  and  the  other  i^tcahited  Persona  abote 
named,  for  their  sa)d  aboqihiaUc  and  detcst:d>1eTliea86iis  bythtoi 
and  every  of  them  triulerously  committed  and  perpetrated  a^imt 
tKeir  said  Sovereqp,  her  Crown  and  Dignity,  hj  the  Atithontv  of 
th^  sao^e  Parliaa(i^t  should'  fa|&  convict^  and  attJuuted  of  l)^ 
Treason.  And  that  so  ngint  of  the  said  attainted  Pecton^  afore- 
aaid  above  expressed  a».  at  tlieTime  of  nialjag  and,  piiUibhing  tbq 
Act  or  Statute  should  be  alive  and  not  pardoned  at  the  Wilt  an^ 
Pleasure  of  the  said  Lady  the  Quern  should  soffei:  Puiiiahmnit  of 
Bealbaain  Caseaof  High  Treason.  And  that  the  said  H^bifjf  DuLe 
of  Suffolk^  and  all  and  singular  the  other  ^uotcrd  Persons  before 
immed,  as  weU  those  wlio  were  alive  at  die  Tknc  of  making  the  Act 
of  Parliament  aforesaid^  as  tliose  of  whom  Execution  had  bcca 
[  *389  ]      ^before  done  for  their  said  TK^asons,  should  lta|^  and  forfeit  lo 

the  same  Lady  the  Queen,  her  Heirs  and  Successors,  all  Aeir 
Honoursi  Maaors,  Messuages,  Lands,  l^^neinents^  Ifents^  Ke* 
versions,  Remainders,  Possessions,  Offices,  Rights  Cunditioo*, 
and  all  other  their  Hereditaments,  with  their  Appurtenances  ahat- 
soever,  being  of  any  Estate  of  lnhi*ritance  oc  r  reehohl  in  their 
Kighki  and  also  all  their  Gooda^  and  Chatties,  of  wliataoever  Namtfs 
Katures,  and  Qualities  they  were,  which  they  or  any  of  them  had 
the  Day  of  their  several  Treasons  and  Offences  by  theih  coannit- 
ted,  perpetrated,  and  done,  9r  at  any  Tim6  afterwarda.  And  that 
tiie  said  Honours^  Manors,  Messuages,  Lands,  Tenements,  Kiidi, 
Reversions,  Remainders,  Poawssionsi^  Offices,  Kights,  Conditions, 
Hereditaments,  Goods,  and  Chatllcs,  bv  the  Authority  aforesaid 
•  should  be  reputed,  vest,  and  be  ad}ud<^ed  to  be  in  the  actual  aitd 
real  Possession  of  the  same'  latti  Lsidy  the  Queen^  Mritfaout  anj 
Office  or  Inquisition  thereof  afterwards  to  be  taton  and  fouud; 
saving  to  a)I  and  all  Maimer  of  Person  and  Pei^sons,  Bodies  poli-* 
tic  and  corporate,  and  their  Heirs,  Assigns,  and'Siiccfssson.  and 
to  every  one  of  them,  other  than  the  said  Duke  of  Suffotk^  and 
the  otlier  attainted 'Persons  aforesaid,  and  ttielr  lleint,  and  tk 
Heirs  of  every  one  of  them,  and  all  and  every  otlier  Person  vA 
Persons  claiming  to  their  Uses,  or  to  the  Use  of  any  one  of  ffitm, 
or  lo  the  U%e  of  aity  of  their  said  Heirs,  all  such  Rights  lltie, 
Use,  Possession,  Interest,  Reversion,  Rcitminderj  Emir,  Coirtii- 
tions,  Fees,  Offices,  Rents,  Comracdides,  ConiniDas,  ^tbs  of 
Entry  for  Conditions  broken  or  to  b^  t^roken^  givcu  or  accrued, 

■*"■*.  or 
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or  to  be  gWen  or  to  accriie  Itjf  reason  of  aoj  Condition  brok^  bf- 
fdre  the  said  Treasons  committed,  aqj  all  other  Comif  odfiti^  ai^  -  «,. 

Ilcreditaoients  whatsoever  wbicn  tbejr  or  any  of  them  ^^md,  might, 
or  ought  to  have  if  such  Act  was  not  had  or  tui^de*  F'ovided 
uWay»,  and  h  is  enacted  by  the  Authority  afortsfMdi  that  tl|e 
aroresajd  Act  or  any  Hiing  iu  the  same  pMitained  by  any  Beasdii 
atiould  not  extend  to  take  away  the  Benefit  or  Advantage  of  ady 
Pardon  granted  under  the  (jreat  Seal  of  Midland  to  apy  of;  tbe 
Persons  before  mentioned  in  the  Act  aforesaid  by  the  said  King 
;i.nd  Queen,  or  by  the  Queen  akrne.  bul  that  tbqr  aod-irvery  ^f 
Ibem  may  have,  enjoy,  and  receive  Benefit ,  ^ml  Advaataga  of  nU 
and  every  such  PatduH  to  any  of  tbain  gnmted,  as  ja  i|fqf8said«  in 
as  simple  Manner  as.^ey  or  any  of  them  mi|^  liavf  di»|ie  if  the 
Act  afpresaid  h^  never  beeu  made,  any  Thing,  in  the  Jiame  con- 
tain^ to  the  contna^  in  anywise  notwitfistai^diRgr  aa  J|ijr  tbo  siMle 
Act  of  PjBrfiamen^  an^ongst  dther  tlings,  more  M\f :  ippaaiai 
i^nfl  further  the  same  ChriUfmher  will  aver  that  the  .j|fbiii|f|id  JZoi- 
part  /)<id[/ej^,.  Kvvgbtf  in  the  aiorpsaid  tadictinenl^  i^  in  tbt.  afiar^ 
aai(}  Couiinissioii  madf;  tp  the  atoveui^ 'J^^^Q^^^  ^lii^9  i4v^  ^ 
ftie  City  aforesaid^  and  to  tti^  oth^  Commispi|oners  a^  tjia  QmUhtJl 
pf  the  City  of  Louiou^  and  in  the  Heconl  aforesaid  named,  aa4 
flip  aforesaid  llobert  Dudku  in  the  Act  of  Pariianieut  afidraaait 
liamcdy  and  the  aforesaid  J&^«r^  HisixX  of  JL9fceU0rt  in  ting  IfcdiSt 
puion  aforesaid  named,  are  one  and  the  ':8aaia  Wenaa,  and  not 
others  nor  divers.  By  Force  of  which  said  Coniiction  and.Atfaityr 
dcr,  ai|d  of  the  Act  of  Parliament  aforesaid,  the  aforesaid  Philip 
^iid  Mary,  late  King  and  Queei?  of  SMgfmd^  were  seiaed  of  die 
Tenements  aforesaid  in  wliich,  ^t«  in  their  iX^eane  a^  of  Fee,  in  '  •  ^ 

Ilight  of  tlicir  Crown  of  Eofflani.,  .And  beii^  so  aei;^  tbera^^ 
hy  tdeir  Letters-patent,  sealed  with  tlitir  great  Seal  of  BxjgltMdj^ 
lining  P9te  at  iVeslmumt^r,  <be  1 7th  Day  of  Januafy,  in  ;d|#'sasd 
1st  and  2d  Years  of  the  Peign  of  tho  Said  late  King  Philip  an4 
QuecM  ilarjff  (which  tin  same  Chriitopher  He^dm  Into  praduoa^ 
in  Courf)  gpve  and  jgranted  to  the  afbcesaid  Cinttofherjiefdtmy  hy 
fhe  ^aq^e  of  ChnMiqflter  Heifdottj^  Tkuight^  t)ie  lenensenls  afbrar 
#aid  ill  which,  i^c*  aa^oqgst  ether  Inings,  to  have  to  il|te  saoia  Chri(h 
tophtr  IJeudoHf  the  lleip  and  Assigns  of  tbe  said  Ch^iaiqpher^  ibf 
j^er.  {{y  virtue  of  v^hich  said.LeUers-pateat  albveMid  too  a&Sia^ 
said  Chri4op/ur  iatf)  tbe  Tenements  aforesaid,  with  the  Affmitb* 
nances  in  which,  ^c.  the  aforesaid  TTime  when,  ifc^  entered,  aM 
tlie  Grass  i|facesaid|  as  tl^  pro|»er  Grass  of  him  the  said  (ihridiPt 
phtr,  with  his  Cattle  aforesaid^  tfod  down  and  consumed^  and.lbo 
Mine  trta^ii^  down,  and  Consuiftptioa  of  tbe  Grasa  aforesaid  durii^ 
all  the  Tim^  abnvesaid  in  the  tkdaratpon  aforesaid  above  spemfia4 
continued,  as  it  was.  lawful  for  bm  to  dot  And  this  he  is-raiKly  t0 
vefTfff  wheiPefofe^  he  prays  .Jurfgpnent  if  the  aforesaid  £a4  of 
XezVe^erhitt  Action,  aforesaid  thereof  against  him  ought  t9  bavo 
or  maintain,  4*c- 

And  ib^  afonesaid  Rettri  Earl  of  LekMtr  says,  ibal  be  bjr  abt  Rs^lltiltStfii. 
^timi  kj  the  almtaid  Chnttopher  He^n  above  by  Pleadmg  dU 
}e(^^  from  hairing  bis  Action  aforesaid  against  tbe  said  ChHtt^ 
fier  ought  not  to  be  precittdcd,  because  be  aays^  that  the  Plea 
^dopfsai^y  kf  die  urid  CkriHepkcr,  in  Manser  md  Form  aforesaid 

abovo 
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above  pleadM,  and  the  Matter  in  the  aame  contained,  are  im«(- 
ficient  in  Law  to  preclade  him  the  said  Bail  from  having  his  Ac* 
tioD  aforesaid  against  the  aforesaid  Chrisiopher^  to  which  he  the 
same  Earl  of  LaceiUr  has  no  Necessitv,  nor  ia  by  the  Law  of  the 
Land  in  anywise  boond  to  answer ;  wnerefbre  fur  Want  of  a  sut 
ficicnt  Answer  in  this  Behalf  he  the  same  Birl  ^of  Leice$ter  pnjs 
Judgment  and  his  Damages  aforesaid^  b^  the  Occasion  sforaaid, 
to  1^  adjudged  to  him,  4^. 

And  the  ybresaid  ChriMtapher  says,  diat  the  Plea  aforesaid  by 
him  ihe' m\  Chfistcpher^  in  Mani.er  and  Form  aforesaid  abots 
pleaded,:  and  the  Matteir  in  the  same  contained,  are  good  and  sot 
licient'fai  Law  to  preclude  the  aforesaid  Earl  of  LeictMier  htm 
having  his  Acuon  aforesaid  against  him  the  sAid  Chrittcpker^  wUch 
said  Plef,  and  the  Matter  in  the  same  contained,  he  the  saoie 
CkriMeipJiir  h  ready  to  verify  and  prove  as/  tfc.  And  becanaa  the 
afDrenid  Earl  of  Leiceder  to  that  Plea  does  not'  answer,  nor  the 
same  lutlierto  in  anywise  .deny,  he  the  same  Chrisiopher  as  at  fint 
piwys  Judging,  and  that  the  aforesaid  Earl  of  Ldcisier  may  be 
precluded  from  having  hb  Action,  aforesaid  *  against  him  the  ssid 
'Gkriiiapher,  SlCk  And  because  the  Court  of  the  Lady  tlie  Qneca 
here  is*  not  yet  advised  of  giviiig  their  Judgment  of  and  upon  ihe 
Premisses,  Day  tlierefore  is  given  to  the  Parties  aforesaid  before 
the  Lady  the  Queen  ml  IVeUminsUr  until,  S^c.  next  after,  Sfc  to 
hear  their  Judgment  of  and  upon  the  Premisses^  Sfc^  because  ihs 
Court  of  the  Lady,  the  Queen  here  not  yet,  t^c. 

The  CASE.  The  Case  was  recited  in  this  Manner.    Robert  Earl  of  LeUnUr 

o^^^T^^  has  here  e:ihibited  a  Bill  of  Trespass  agamst  Sir  CkfiUt^  Hiy 
wn^  dircc^Mto  ^on,  Knight,  for  breaking  his  Close  at  Sidisiente,  in  the  County  df 
divers  Persons,  Norfolk,  the  (K)th  Day  of  January,  in  the  1st  and  2d  Years  of 
roa"  si?fl.  ^J""*  *^  **"8«  of  King  Philip  and  Qut*eu  Mary,  and  destroying  lus 
waslindicted  of  Grass,  Hc.  and  has  alledged  Continuance  at  to  the  treadiiig  doaa 
HiKh-trrason  be-  and  destroying  the  Grass  until  the  Time  of  exhibiting  the  Bui,  rii. 
I?JIJ^o^S!I?Md  *®  «4th  Day  of  Jfl/iwiiy.  in  the  1 3th  Year  of  the  Reign  of  tks 
T>np^\nTnSk  present' Queen.  And  the  Defendant  says,  that  the  Place  in  which 
aCoaDty,rwbere.  theTrespsss  is  supposed  contains  40  Acres  of  Land,  SOAcrssof 
o>mnUMii^^  Meadow,  and  60  Acres  af  Pasture,  in  Siditierae  aforesaid,  of 
directed  to  so^  which  the  said  Earl,  before  the  Trespass  supposed,  was  seised  ia 
many,  bat  the  In-  his  Demesne  as  of  Fee.     And  he  bemg  so  seized,  long  before  the 

SkS^hlfV^rf  8  of  ''"™**  ®'  *®  Trespass,  viz.  die  9th  Day  of  January,  in  the  lit 
tiiem  oniyYand^  ^^w  of  the  Reign  of  Queen  Mctnft  at  'Norwich^  in  toe  Shirehouie 
granting  to  them,  there  ill  the  County  of  Norf6lk,  by  ati  Inqtiisition  then  taken  be- 
Aiffitv  w^'r?'  *^  &f  Richard  Soiithwei,  the  md  Sir  ChriUopker  Heydo^i,  Ed- 
mund fVyndhani,  Knights,  Thoma$  Gaw^,  Segeant  at  Law,  its- 
bert  Uwdicht  Henry  Hobart,  Osbert  itoundfordf  and  Nidb&ri, 
Rohemoodt  Esquires,  thlen  Justices  of  the  said  lat^  Queen  JXaryi 
to  enquire,  by  the  Oath  of  good  and  la^'fiil  Mod  of  die  fan) 

upon  as  s|>ecial 

Justices  of  Offer  and  Terminer^  J^c»  by  force  whereof  tbey  procaedsd  and  gave  Jadgmcat  of  Hisi^ 

treason  ap^inn  Sir  A.  D.  npon  his  own  Confession.    In  tats  Caae  the  Attainder  ia  void  and  ( '* 


Authority  to  re 
ceive  the  Indict- 
roent  taken  be- 
fore 16  Commis- 
•ioner»^  and  to 
proceed  tliere 


ntm  Jydke,  tor  the  lafter  ComQiissioners  had  no  Power  to  pmoetd  upon  an v  Imlietiaefit  bat  ttel 
only  taken  before  15,  whereas  tln're  was  none  taken  before  15,  and  tbrrefere  tkeir  Praccsdisff 
upon  another  Indictment,  ns.  npon  that  taken  before  S  are  void.  And  SirJt.  X).  aicj  fohifyt^ 
Attainder  by  Pka  witiiout  bcipg  driven  to  his  Writ  of  Eoor.  5»  C.  cited  7Xtat.  251.    Croapt 

Coun^ 


•  •  •  -  .  ^M 
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County  of  Norfolk  xmdotlierti'ise',  of  all  Treasons,  Misprisions  of 
Treasons,  Insurrections,  Sebetiions,  ^el  within  the  CovMy  6t  Nor* 
Jolkf  by  whomsoever  done,  Md  the  siime  IVeosonl' and  Other  the 
Premisses  to  hear  and  determine  ftccbrdmg  to  the  Law  and  Custom^ 
of  the  Realos,  by  virtod  of  the  Commission  of  the 'same  Qdeei^ldt 
the  same  Sir'RickardSbutkdKlrChridaphBf  Hetfdon,  and  the  odier 
Pcitsotis  abote  named,  dkid  also  to  Tiomas  Duke  of  Norfolk,  Hmry 
Earl  of  Sussex y  Henry  Beditigfield,  John'Shelion/PFUiiam  Pastoni 
friZ/fam  fTcHkttOMSe,  Knights,  iind  ./oA/t  Co^M,  fourt^n,  Airt^^ 
twelve,  eleven,  ten,  nine;  eight,  seven,  ttx,  five,  atid  four  of  them^ 
(of  whom-  the  eatlie  Qtteeil  willed  that  there  should  be  some  two  W 
them  tito  aforesaid  RtVAcrrd  SoiiMn^/,  Ifenry  Bedmgfiehl;l%kMtt 
Oawtfy,  IMftrt  Hdldich;  J6hii  Corbet ^  and  OAeri'MoMdfordi) 
to  tbem'tiiert»upbn  directed,  the  Presences  of  die  said  Duke,  JBad 
of  Strtiaf;  Henjy  B^in^fieUy  Jbkn  Skeltdn,^  ffilKdmPiiim. 
fVUHam  Woodhouse;  and  JohnCt/rbet,  bdng  not 'th^n 'taptetedL 
tbe  sdid  JtoA^rt  Tmi^I  of  Leicester,  by  the  Name' Of /i0fterl^l>e^ 
/ey,  late  of  Loiidon,  Knight,  Son  of  Jdh^i,  hX€  Duke  of  Nofm- 
nmherlandy  by  the  Verdict  of  IS  free  and  Uwftd  Mien  of  thte  eiM 
County  of  Norfolk  was  indicted,'  for  this  that  whereaa-the  iforesdif 
John  Duke  of  Northumberland,  late  of  Londdn,  tOf^tber  witb  IVtU 
liam  Marquis  of  Northampton^  John  Earl  of  Wart^k,  John  Gate, 
Knight,  anid  Thomas  Palmer ^  Knight,  and  many  other  fal^Traitora 
and  Kebets  against  the  said  late  Queen,  imagining  to  depose  the  samb 
late  Qtit  en,  and  to  kill  her,  with  Force' and  AnHs,  vi^.  SwOrds,  4c« 
the  l6di  and  17th  Days  of  July,  in  the  said  1st  Year  of  the  Reiga 
of  tbe  said  Queeti  Mary^  at  the  Town  of  Cambridge,  in  th^  County 
of  CamftrJd^e,  Unlawfully,  falsely,  and  traitarolisiy,  with  a  ereat 
Multitude  of  Rebels  and  Enemies  of  the  said  Queen,  to  the  Num- 
b<er  of  9000  Persons  assembled  togetlJer,  and  tfiere  in  open  Field 
traiterously  put  themselves  in  Battle  Array,  and  a  cruel  War  falsely 
and  tfaiterousty,  with  Banners  displayed,  prepared,  and  ordainedt 
the  said  Robert  Dudley,  late  of  London,  Kniebt|  Son  of  the  said 
Duke/  as  a  false  Traitor  and  Rebel  against  the  said  Queen  Mary', 
iiis  Soveieign,  not  regarding  his  Allegiance,  but  nnagining  the  De* 
privation  and  Deatruction  of  thiB  siud  Queen  Muty,  the  18th  Da^ 
of  Jufyy  in  the  said  1st  Year,  with  Force  and  Artkis,  and  with  a 
Multitude  of  People,  the  Town  of  tbe  said  Qaeta  of  Kin^i^I^nn, 
in  tlie  Coui^  of  iNnnfolk,  entered,  and  the  Possession*  iheredf  * 

against  the  same  Queen  and  her  Will  took,  possessed,  and  in  Inl 
hostile  M  anner  kept,  and  one  Jane  Dudleu,  W  ife  of  Gnilfhrd  Dad-' 
ley,  Esquire,  Brother  of  the  aforesaid  Robert  Dudlmfy  die  said  16Ai 
Ilay  of  J^r  in  the  said  1st  Year,  falsely  and  traiteroudv  caused  CO 
be  piiMisbed  and  proclaimed  Queen  of  diis  Realm  of  England,  it 
JCs>ig^s-^£y;iii'4iforesafd,  and  George  Rheley,  then  being  Mayor  of  ^  - 
tlie  same  IVwn^  and  other-Subjects  of  dbe  snd  Qiiaen,  io  the  Nunw 
boiLof^dOO  PetsoQs.at  least,  Uien  inhabiting  and  d^velliog  within 
the  same  Town  of  Lynn,  their  cordial  Love  and  due  Allegiance 
frim  the'^djne  Q^ 

Piike.  aiid.tbesaid  pt&^.Twt9rs,,a,mos    cruel  War  against  the   ^ 
said  Queen  their  sovereign-Ladyto  -continue,  levy,  aiid  prepare, 
the  fAtae  jRobert  })udky,  the  said  iSA'Jhy  of  July,  in  the  said 
1  !:t  Year,  at  Kin^^Lynn  aforesidd;  falsely  and  traiterously  laboured, 

abetted, 
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allotted,  and  compassed,  to  the  utter  Destruction  of  tbe  aiad  Qsattt\ 
■gainst  his  Allegianccj  and  also  againtt  the  Crown  and  Dignitj 
of  the  said  Queen,  and  against  the  Form  of  the  Statute  in  aadi 
Ca.sp  provided.    And  that  aftcrwatjs.  viz*  the  lj)th  Day  of  Jaita- 


aijft  \k\  tl>e  said  Ut  Year,  Qucea  Hilafy  sent  her  Uo^iinisftioD  to 
Sir  'Ao2w/j  /r//iVc,  jVlqyor  of  LonJou,  ^ui  to  I'J  otliers,  redtini 
tlmt  fitiereas  ilie  said  iiobfrt  Duplet/,  before  Thomas  Duke  of  Xorr 
jfM\9knd  the  14  others  abo¥c3  iia^ied  ia  the  first  Coramiasion,  m 
iiKiicWd  of  divefii  tlijBh-tieasons  hy  htm  comttttted^  she  fissifiicd  tic 
a^nicSir  ThwHuiWnitc,  and  t]ie  J 3  others  fiamed  in  Uie  saidCon- 
yiiisbioii,  and  ev«rY  four  of  ihciUy  (whereof  she  named  some  to  b^ 
of  like  Quorum)  for  tliis  Cause  and  C^Mses  her  Justiceay  giving  and 

r  *S91  ]      *V^ntins  .^^  ^'^  ®^^^  14^"^  to  evci^  four  or  more  of  tAem, 

ixvhereof  «oi)ie  Vere  of  the  Qmoirum)^  by  the  lienor  of  the  said 
^omaiissjoni  fiilf  and  siiffici^t  Authority  apd  spefJal  CoiunuDid  to 
receive  .t|ie  Indictineut  aforesaid  coqoeiiiiag  die  same  Jto^ert  IM- 
^1  >vith  ail  Thii\gs  toiicliing  it,  from  the  said  Justices  of  the  said 
Queen  J^ory  heforo  >vhoai  it  wqs  taken,  and  in  whose  Custody  it 
ibeu  ramaihied,  sf  d  tlie  same  to  peiuse,  piid  at  certain  Days  uUrh 
fliey  slioiitd  appouit  for  that  Purpcse  to  assemble  together  at  ^ 
V^aildhojil  pf  uie  City  of  Lotidou^  and  to  call  before  them  tke 
saicf  p,obett  Dudley^  and  to  hear  and  examine  Imn  thereu|Ma,  and 
)o  compel  lum  to  answer,  and  at  a  due  End  lo  try,  deUgmuDc,  and 
adjudge ;  and  also  to  distniin  sucK  aud  ao  niany  good  and  (i^fiil 
jfcn  of  the  Countjf  of  Norfolk^  bj  whom  the  i  rqih  in  that  Bo 
half  might  be  the  better  known,  to  D|>pear  before  them  tot  Hm 
Cause  and  Causes  aforesaid  at  the  Days  and  Place  aforesaid  \  sad 
tlie  Tiutb  therein  beins  <bimd|  to  give  Judgment  t]icreupou  in  this 
Ikbalf  according  to  Uie  Laws,  Statutes,  and  Ordinances  of  tfae 
Reahu  of  Eiiglajidy  and  agaiiisl  tlio  said  Robert  Dudley  to  pro* 
ceed  to  give  Sentence,  and  to  adjudge,  and  to  conunand  Exp:if 
tion  tliereof  to  be  done.     In  winch  Commiasipn  there  are  diicfs 
Clauses  of  MauduxU^  i^iz.  one  to  tbe  said  Justices  Uiat  they  sbooU 
deliver  tlie  said  Indictment  with  all  Tilings  toudiin^  it  for  tb 
Cause  and  Causes  aforesaid  to  tbe  said  Sir  Tboma^  WhiU  and  to 
his  CempanioiKs,  or  to  scum;  of  them ;  and  another  to  the  Coih 
stable  ef  the  IWc r,  to  briiig  tUe  Body  of  the  said  $ir  Rabat 
Dudley  at  IT  Day  and  Place  to  be  appointed  by  the  CoHunissioDcn; 
and  anotfurr  to  tlie  ShcriS*  of  tlie  Counts*  of  liorfofk,.  to  return  a 
Jury  at  a  Day  and  Place,  Sfc^    x\nA  furllier  Uie  said  Q^eea  M^j 
the  said  l^ili  Day  of  Janu^n^  by  her  U  rit  dose  commanded  xi^ 
said  Thomi$  Duke  of  Tsorfiik  ai)d  (lie  s^itl  14  qUiers  liis  Conipa* 
nious  and  even  of  tlicui,  that  tliev  sliould  deliver  to  the  »ud  ^ 
T/tOftuit  IVfiile  anil  bis  said  oilier  Coiupanious  ail  ami  singalar  lu« 
dictuieiits.  Records^  and  Processes  of  wbatsoex-e^  Treasons,  Mis- 
prisions of  Treasotis,  and  oilier  tlie  Premisses^  thereof  thp  sai4 
dlobert  Dudku  was  indicted  before  tliem  ui  the  Cquaty  of  Korfolk, 
And  fnrtber  the  same  Queeu  Mary  the  said  Day  cammanded  Sic 
Jo/iu  Gage,  Constable  of  tbe  Tower,  to  brii^  the  said  Sir  Hobert 
Dud/ey^  being  in  bis  Custody,  before  tbe  said  Sir  l%mHas  Ifkkt 
and  his  oilier  said  Companions  at  a  Day  aud  Pli^(:e  which  they 
should  appoint  bini.     Bv  virtue  of  which  {jetters- patent  the  said 
Kir  ThomoM  IV hit c  and  bis  Com|)anious  sent  thtir  Precept  the  VA 


Day  of  JawmrUfiiu  tkt  miii  )st  Ymt,  t»  tl^  fi%fm4  Sir  Ricitffil 

86fid  t9t  i|ie  ^dSKZAofoiMTAiU.  iin4  b^  Coiii|p»iMt»N  lit  tlm 
GiiiMMl  9forewi¥k  tki^  iiiSii  D^y  i9f  lK«  1^  Jhtut^j^^  ^U  »imI  m- 

gjulw  Iqdig^^ts,  Ue<;on{l|  wmI  Piqc^^«i»  of  tJigk^U-e^^fmy  bih* 
foi)^  Uiew  lately  Uki^  qi  vbicb  the^flti^  ISo^r^  Ihdh^  tliw  ww 
indicted^  Mrilh  all  lluqgi  touching  Ui^ni.  iUid  iIm^  geiU  ano^Hir 
Precept  the  aaoie  Pay  tQ  the  Comtv^bta  of  lh9  Tower  of  U^idon^ 
to  bnooE  the  Bg4y  of  tlie  «^d  l(«4^it  Du4i^^  Mw^  ibtm  tli« 
s^ooe  8'^  J>ay  of  Junmr^  At  vh«qh  9£d  Dny  of  Januufy  a^ 
the  PUcei  aforesnid,  b^ore  tl^e  vifd  Sir  2%0iia«  (f^Ailc  aild  hk 
Goiii{i9iiiomap  at  thf^ir  S^fMoiv  then  )ieM  9X  Uie  GuiUb»U  ikfonmidL 
tU  md  S^  jftiehurd  Sio^ltwel  avid  SW  Cli^idoflmi'^ifty^om^  K«ii(hliH 
Mrilh  tbeif  qwi^  Bands  4«Uv«rad  .thi^  I«%iiu»itiQU .  b«(fw«  apocifioA 
tQvchii^  the  My4  Sm  JSoAtfif  Z^i^^^a  tQ  he  delemiiiMd  u  tbo 
l«ttei:  9od  the  Preqem  ^W^di  At  which  Pi^y  imd  Pleee  caimi 
tb«  4MMd  /io^fr^  A«4fq(  VPdiQf  the  C«»My  ^  ^  ComteUeof  tha 
To^'^a  iAd  he  beHift  m^ifpf^i  iiM«.  the  Indictiafiit  efcMOBeii 
ooofesaed  the  Tf^iione  ^(bram4-  Wherf«|>e«  Jud(m«it  wet  ei(». 
c«ffiiii^lj  gj^^wa  i^^ioiAt  biifij  Wvtbet  he.  thQiiU  he  hroudhi  heok. 
by  the.a^  CewatebW  |e  Uie  aa^  T«wqri  fii¥t  aft^rweide  ahmikl  Imi 
dln>w^  4umv^  ^  34iddk  of  ^  City  of  tofifl^ti^  mitp  4mi  GeW 
I«vw4  of  ^Tj^^Hi  ^4  th^e  iboel^  be  hiMn^  li^,  e^  he  eiH  dcnra 
abve,  epq  bia  ]|^iiti^  be  |ih««  ouA  9f  hit  IMIblf  rad  he  buni^ 
b^  UyiMb  «^  ti^  Ua  Hcedi  4i9tM  hi)  e^  0%  auA  liis  Bottr  h» 
di^ciM .  mtQ  fiBm  Ptrtai  v^A  that.  hM  Utei  end  thoie  Qunrteni 
iMM  Vo  plt^  ^bcffci  UwQtfteii  pkfsed  %i  eppukit  AeA 
^fk^KW^ffif  by  W  'Afi.t  of  P^MT^vif at  jhtld  i^  WfittminHer^  the  Ittk 
I)ay  of  Noven^er,  in  the  1st  and  2d  Years  of  the  ftcva  of  PUUm 
w^  9f nyi^  M  was.  ensuctedt  thet  wh^eee  iUttrv  DuJlt  ef  S^M, 
JoA^^rc^ lete  of  ^K^gui^^  10 4w  Qtimi^ of  24iicei(«r»  Keii^hf^ 
Jtoyiwirl  0i(4/9>  teM^  of  i^MAmm  Knight,  aed  Avece  c^Am  obciImI 
in^  the  Afiit^  hM  copanwMed  msMV  d^t^ivhle  UMi  aheeMaeMo  TreiK 
eoiia  to  tW  ff^  parser  ef  4ie  DeMe^lion  of  thr  toyet  Peaae* 
of  ibc  Qm^^9  eed  itit  e.«ti^ine  Uceoltiioii  o(  the  Reeh*  of  litig;* 
lamlf.  KGodi  ^f  bin^  Cioodiiq^  he^  niaA  .diMpmred  tp  ibeQeeeei 
their  ^t^ioys  Iiiie/^jlpoMi  of  seid.for  which.Tieatfeqm  bei^g  e|>e«^ 
yi^ove^  the  ppiifl  JMe  oiHtitfutk  hA  the  Otlier  aei<t  Verstew  kffK 
^ly  aa4  valHftlUy'  w^^rdif^  %» the  W««ef  hei  IMim  of  Jb^ 
AzW  w^eoi^i4;M  tP4  attnietefk  en  hj  thv  fiUoecdst  qf  tbeiR  «•• 
veral  AtttiM^fa  e^ose.  fu^>  apfwef s^  epd'thie  IMie  end  tome  elbcee 
i;ai>tiic)u^f\3(  naepffrd  i»  th^  Act  were  peft.  It  i)(^t*h ;  The  feiiag  lAi 
Mie  iiordi»  S^if uel,  qii4  'IViuporgJk  eed.  the  C>)ie«Mioe  fmiilad:  aeii 
assented  that  the  said  Convictions  and  AtJeiiidpfs  of  ell .  end  m* 
gi4ev  th^  sdiA  Offtudl^ia  tibot^d  hiL  ;i|ipiroved  e«d  qenfirvcd  by  the 
A^tbo^ty  of  tli^  s^  P^bfiiMeel,  AmA  Sm^imtt  il  mm  miiigtwfci 
4i^.  the  mA  Puke  of  Si^olk.  and.  the  odiec  itfleieftni  VcteoM 
etiova-uamtd.  for  thqir.  abowpable  Md  detcttehlr  Trtateae  thpiild 
be  coenricted  afid  attainted  of  i^li4reflfoi|  by  An  Aiiiherityol  Ae 
taid  Parlifueent.  A^d  tliat  ea  mfWf  of  the  aeid  ataniated  Peoi 
a»  at  the  ilaie  o£  the  makiag  lh#  said  Act  sheiiid  be  elive  aod 
j^doqed,  at  the  Witt  of  t\m  4aid  Qmw  aboeU  suliar  PnniiihMeel 
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of  Death:  Aad  that  tbe  said  Duke  of  SiOolk  and  all  and  ngolir 
the  other  attainted  Persons  above-nanied  should  forfeil  to  the  (^im 
all  their  HonourB,  Manors,  Messuages^  Ladds;  t^t.  and  ^'that  tin 
Offices,  ^.  should  be  actually  in  the  Queen :  Savmg  fo  sA  Per- 
sons other  than  the  said  Dnke  and  the  other  attainted  Pfcrsou 
aforesaid,  i;c.  their  Rights,  Title,  tfc  is  by  die  said  Act  kmongst 
[  *  392  ]  other  ThiugB  more  fully  appeam:  *  And  fmtfier  the  Defeodsat 
UTers  that  the  said  iiiifterf  JDfritfsj/,  Knight,  in  the  Indictment,  ami 
in  the  Commisnon  made  to  the  Mayor  of  London  and  others  hit 
Companions,  and  in  die  ReoOrd  aforesaid  named,  and  the  sikl 
Robert  Dydlof  in  the  Act  of  P^liameot  aforesaid  nanied^  and  the 
said  Robert  aoA  of  Lticater  in  the  Dechration  named,  are  oae 
and  the  same  Person,  and  not  divers.  By  Force  of  which  Coa- 
nctioo,  Attainder,  and  Act  of  PaitianesiC  the  said  Knag'  PUlip 
and  Queen  Mary  were  seiased  of  th^  Tenements  aforesaid  ia 
which,  lf€.  in  th^r  Demesne  as  of  Fee,  in'  Richt  of  the  Cftymief 
England,  and  being  so  aeiMd,  di^  by  their  Lettcra-patml  under 
the  Great  Seal,  bearing  Dsite  at  fVo^mhuter  tbe  17di  Day  sf 
Jannmry,  in  the  said  1st  and  2d  Yeats  of  Ae  Reign  of  tte  said 
late  King  and  Queen,  here  shewn  forth,  gave"  nod  ginnleJ  to  the 
said  Sir  Christopher  Hmfdqn  the  Teneinenta  aforesaid^  in  which, 
A«.«mongst  o^rThiiqp,  to  have  to  the' same  CArtsrejiAer,  Ui 
Beirs^  and  Assigns  for  eter.  "By  Force  of  whidi  Lrttfef»jisteit 
the  said  Sir  Chrittopher  into  die  asid  Tenements  iu  wbich,  ^t  tbs 
said  Tune  when,  Ifc.  entered,  mi  did  die  Tresimaa,  aa  it  wnslsv^ 
fol  for  hha  to  do,  and  this  he  is  ready  to  veii^,  ife.  And  heds» 
mands  Juctoneat  if  the  Earl  ought  to  maintaiii  Ms  Actidn  ■pM*^ 
him.  Ana  upon  this  die  Eari  of  Leicester  has  deasnrredin  liMfi 
and  the  Defendant  also. 
Mmtet  Tsm.  .  And  the  Matter  was  argued  the  last  Term,  vit.  in  JBswIef  Tbm, 
i^^^  13  Etinabeth,  by  Fleetwood,  Recorder  of  London,  on  the  Pnrt  of 

the  Plaintiff,  (the  latter  find  of  whose  Afgument  I  only  bean!) 

and  by  Anderson  on  the  Part  of  the  Defei^rat.     And  )Bom  tUi 

7Vfa.T<nB.  Term,  viz.  Trinkjf,  ISElaabeth,  the  Matter  was  vned  agda 

UEUt.  by  an  Apprentice  of  the  Middie^Tempie,  aad  by  SeQamt  Jfca- 

voerfon  the  Part  of  the  Phintiff,  and  by  Serieant  Lerefearonlfe 

Pkrt  of  tbe  Defendant.    And  tbe  Counsd  for  die  Phuntiff  whs 

demurred,  took  upon  themseltes  and  endeafonred  to  proVe  tnS, 

die  Matter  alledged  was  not  an  eflkctual  Proof  that  die  Eari  wsi 

attainted,  but  that  the  Judgment  given  upon  the  Arraignment,  mi 

tbe  Act  of  Parliament,  and  the  Patent  at  the  Lsnd  made  to  Sv 

ChrisiojAer  Heydon,  were  all  Toid  as  to  the  Plaintiff^  and  that  the 

Bar  had  not  >uitter  of  Substance,    And  tbe  Case  waa  digested  bj 

them  into  divers  Points. 

iPeint.  The  first  was,  whedier  or  no  Sir  TAoms  White  and  the  odm 

7;;^3^^^|^'^- his  joint  a)mmiasioBers  could  kwfully  arraign  the  Pluntiff  apob 

Alaftttsii    '       tbe  said  Indictment.    ^  And  as  to  this,  the  OHund  for  the  Plainlflr 

Itfgued  that  they  could  not,  for  the  Commission  was  made  to  the 
Duke  of  Norfolk  and  14  others,  being  15  in  all,  to  take  the  l^ 
dicfment,  and  it  gave  Authority  to  them  15  and  to  every  fonr  ef 
them  or  more  (whereof  two  at  least  appointed  sWuld  be  of  Ac 
Qttorwfi)  to  take  the  Indictment,  and  it' appears  by  the  Record 
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that  the  Indictment  was  taken  .before  8  only,  whereof  there  wsi 
a  soAicient  Number  of  tlie  Quontmf  and  ao  those  8  who  took  die 
Indictment  had  sMflkient  Power  %o  take  i^  for  which  Reason  the  ^ 

Indictment  is  good.    But  the  Commisnon  made  to  die  Mayor  of 
LondoHf  and  otliers  recites  that  he  vras  indicted  before  the  Dokf 
of  Norfolk  and  14  others,  and  makes  them  Justices  of  this  Cause 
and  Causes/ and  gives  them  Authmty  to  receif^e  of  tiie  Justices 
before  whom  it  was  taken  the  Indictment  aforesaid^  and  lo  heatf 
examnef.  and  compel  the  aforesaid  Robert  Dudley,  to  answer 
thereupon t  which  is  upon  the  Indictment  tal[en  before  \5,  and  at 
a  due  End  to  try,  determine,  and  adjudge  upon  such  Indictment^ 
and  to  give  Sentence  and  Judgment,  and  to  command  Execution 
to  be  done  upon  such  Indictment,  and  the  Mandaxit  to  the  Duke 
of  Norfolk  and  bis  Companions  is  to  deliver  to  Sir  Thomas  White 
and  lus  Companions  the  IndictmeiU  aforesaid,  which  is,  the  in- 
dictment  taken  before  15,  and  no  other,  for  no  other  is  mitationed 
'in  the  Commission  made  to  Sir  ThomoM  White  and  others,  and  the 
Writ  dose  directed  to  the  Duke  of  Norfolk  and  others,  for  them 
to  deliver .  the  Indictment  to  the  Mayor  of  London  and  others,  if 
directed  to  all  the  15,  and  commands  them  to  deliver  the  Ihcbd* 
roept  by  which  the  said  Robert  Dudlmf  is  indicted  before  thm, . 
'  that  is,  before  thfun  all,  tiz.  the  15,  and  no  other;  and  it  might  be 
Aat  there  were  two  Indictments,  tit.  one  takim  before  the  15,  and 
another  before  the  8,  and  therefore  the  Power  given  to  them  upon 
'  the  Indictment  taken  before  the  15  could  not  extend  to  that  takett 
before  the  8  only.    For  which  Reason  they  had  no  Authority  lo 
receive  pf  Sir  Richard  Southwel  and  Sir  Cnrij^opAer  EMdan  the 
aaid  ladiptment  taken  before  the  8,  nor  had  they  any  Warrant  lo 
deliver  it  to  the  Mayor  of  London  and  the  others,  for  the  IVecept 
bbpw|b  by  the  Mayor  and  others  to  Sir  Richard  Sauihwel  and  his 
Companions  was  void  (as  Manwood  said)  for  all  other  Indictments 
'  but  for  that  taken  before  the  15.  For  they  who  made  the  Precept 
had  no  Power  to  do  it  for  any  other  Indictment,  and  the  express 
#iog'Of  the  Number  here,  before  irhom  the  Indictment  is  taken,  is 
a  very  material  Thing,  and  of  great  Weight,  for  it  might  be  thai 
ibensi  were  two  ladictmento,  as  it  has  been  said,  vix>  the  one  taken 
before  9,  and  the  other  before  15,  and  it  might  be  that  ibt  Queen's 
JLnlent  was  that  the  Mayor  and  the  others  should  arraign  him  upon 
that  indictment  only  which  was  taken  before  die  15,  and  lliererors 
the  Number  is  material,  and  expresses  Certainty,  and  takei^  awtey 
Incertaint^.    And  to  this  Purpose,  Time,  Place,  and  Number,  ate 
often  hnnted  and  expressed,  as  the  Apprentice  said,  ^aqd  if  a  ^VIb.  Abr.tl^ 
Thing  is  referred  to  them,  and  mistakes  them,  aB  dfeall  bevoid>  ^>Y^^talA. 
^  As  is  the  Case  in  7  Ed.  3.  concerning  Time,  where  (a»  the  Ap*  cr.r  Bd.  s.  ss. 
prentice  cited  it)  one  brought  a  Writ  and  recited  diM  kiscon-  |f  UiCkri.iMb 
tained  in  the  Articles  made  in  the  Time  of  King  Edmi»rd  the       ' 
Father  of  King  Edwards,  thai  no  Sbtr^  shall  put  in  Inquests, 
*jfcc.  and  be  declared  further  according  to  the  Statute,  and  tlM^ 
•Writ  was  abated  by  Award,  because  the  Articles,  viz.  JrtienU 
ituper  chartas,  cap..  9»  were  made  in  the  Tiione  of  King  Edward  1> 
and  not  3o  the  Time  of  King  Edward  t.  who  was  Fadier  of  King 
£dw4rd^  3.    So  that  the  Keference  to  Time  which  was  limited 
for  Certainty  was  material,  and  being  mistaken  abated  the  Suit 
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»T.  i8Ed.5.25b.  'Ami  hc  citecl  the  Case  in  18 E</.  S.  where  m  Statute  Merdiant 
Fitz.  Krror7i.i7  Yrvts  made  U>  pav  ^i/iAo  \6Ed.)1.  and  the  Party  sued  E\eciitioo« 
El^rii^^stal*  aiul  the  Writ  supposed  die  Sum  to  be  pMAmioUEd.S.  awl 
ti'ite  Mcrcii.  31.  by  tlie  Suit  die  Leoflfce  waft  ousted,  and  he  sued  a  Writ  of  Emir  in 
«  Stfit  ihv  Fiotiee  die  Kin«;*.s  Hcnch,  and  it  was  liwarded  that  he  should  be  ^  rcccired 
^as  i.ot  Party,      i^  ^jje  Sitit ;  '  for,  he  said,  if  u|Vo»  Stiits  in  the  Chanceij,  accofd- 

E^lelutiVIi  Muir  "'1?  ^^  ^^  ^"^^^^  °^  ^^'  Common  LaW  there  id  Error,  Ous  sliaU  be 
mini  yet  the  Writ  reformed  by  Effor  in  die  Kind's  Bench,  becansc  it  is  tbe  higiirr 
of  Enor  iiwiii.  Court.  Aiid  tliereforc,  he  said,  Time  declares  Certaint}*,  for  it 
b!"!"* 5?*  •  •  ^'  mi^ht  be  that  there  were  IwO  Statutes  payable  at  several  Days,  for 
« 'iv  A»h.pi.47.  Trhich  iteason  the  Tiiue  of  Payment  is  material,  and  the  Suit  re- 
^^Y  MV,P*'  ^^'  ftTring  to  'lime  and  mistaking  U  rfiall  abate.  *  So,  he  said,  if  s 
ll.pi  1.  i'kVi!  Dei^^nance  is  made  of  a  Statute  vihich  is  recited  to  be  made  die 
Ji.  :;u7.  pi.  5.  iKT  lOdi  Day  of  May,  where  in  Fact  it  bore  Date  tlie  1  bt  of  May,  the 
<:<iiu',c.J.4liiht.  Defeasance  is  Void  for  the  Mistake  of  the  lime,  for  the  Lwr 
ii'b^78"*r  ^y^>  *«^  inasmuch  as  it  rti^ht  be  that  there  were  two  Statutes, 

s  Fiiidi  4tK).  the  one  bearing' I^te  the  Ist  I)av,  and  (he  other  the  lOth  Dby,  ilie 
giraiY  it  Error  Xime  of  dic  l5ate  IS  muUMial*  So  that  a  Time  certaio  to  whicfc 
uJ!on°a  Jud^ent  ^^^^  *^  referred  is  matehai.  And  so  is  it  with  regard  io  Place. 
in  ciiancery  ?        ^  M  if  a  5Ian  wil!  plead  die  King's  Letier^-patent,  bearing  Date  at 

"key  bear  Date  at  nnotlier  Place,  itseeo» 

.,.  ^.  _  'ariaiice  of  tbe  Place  he  has  failed,  ad 

0  P.  u  i:ci.  3. 2i.  the  Plea  shall  be  adjudged  agahist  himi  for  ibe  Place  is  material| 
•  t  ^?'  H**^''**^!!'  ^^  '*  "  *  CircWnsUince  and  Testimony  of  Truth  and  Certaintj. 
^verCkifk€,^l6.\  So  if  the  King  gives  Authority  to  a  Man  to  arra'^  one  upon  aa 
per  Liit.  •^7.|Kr  TmNctmcut  taken  against  him  at  Dak,  in  such  a  UouDty,  where  a 
^edkmm,  Mode,  et  TVuth  the  Indictment  was  taken  at  another  llace,  in  the  saM 
XiM^'  ^  Comity,  be  eaiinot  arraign  Iiim,  for  Uie  Place  shews  tbe  certain 

Indictment  which  the  King  meant ;  for  it  may  possiUv  happen  dot 
there  are  two  Indictments  of  one  sauMf  Matter  and  Thing,  yiz.  the 
one  taken  at  one  Town,  and  tlie  odier  al  anoilier  Town^  and  liiert* 
fore  tbe  expressing  of  the  Town  shews  certainly  which  ImSctmeat 
w:is  intendtrd.  So  shall  it  be  al^iO  with  respect  to  Xomber ;  for 
XNhrre  n  Tbhig  is  reft-rred  to  Number,  the  Number  is  material 
A$  in  Itedissciiun  Ute  Statute  of  ilrrtON^  cap.  S^  is,  thai  the  Steriff 
taking  v^Uk  him  the  keepers  of  the  Picas  of  the  King's  Croea, 


Vide  H.  :i7  H.  A.   ffestiiwtstct,  and  in  Pact  fliey  bear  Date  at  another  Place,  it  seeo» 
Kd^i:  9.  'J  *         fcy  »«  f^'  «•  tlmt  for  the  Varis 


IOCS.  a.  1  RHbt.  Coroner  with  him,  there  being  more  in  die  County,  for  tlfe  Act  ap- 
106.  Bridgm.  points  n  particular  Number,  r<r.  twoat  leasts  whicb  Kuikiber  oi^t 
ffT!:»0F^ai7«  ^^  ^^  complied  with.  <Aiid  so  in  a  Praxipe  quod  reiidat  ulat 
a.  Per  FkitH  ought  to  U*  two  Siiinnioners;  and  if  there  is  but  one,  and  tbe  Te- 
nant nKik<>8  Dcfuult  and  lo^e;>  by  Defiiult,  he  shall  have  a  Writ  of 
*  ?.  a  H.  r.  15«  I>isceit.  *"  Atid  he  u!st>  cited  the  lant  Case  in  8  //.  7:  couceming'tlK 
fiil^  "h2.  m^.  ^'^""  ^^  Sra^Uul»be^,  in  uliitli  die  Act  of  3  H.  7.  eap.  iTis  * 
JndffnioDt  vj5.      Cited,  whereby  it  is  eiiailed  that  the  ChimctUoTy'  Tmiffrrfi^^  ami. 


Croinpti  J.  C.      ^^^  ^  Teaiporat  ImuI  of  the  Cow«ci7,  and  the  teo  Chief'  JusUceSf 
t^,  a.  li.'9&.  a*.      if'  shall  hare  J  lit  hority  to  eiamine  llioiSf  iic.  and  £here  if  is  \M 


ParlrnMTit  j5.       Kccpcr  of  the  Piivu  Scal^  or  tzco  of  them,  calling  to  them  a  UitlMt 

Hridfpii.  Hi).  — r  .  r/»   _        .    i  J*'    V     ,-  w     #«     ^.'f     J  Ai.M.^'s-^w-  ^'  •»*.,- 

iJrompt.  J.  Ci 
t^,  a.  li.  98.  a 

*Contni4  Jn:it.     that  ^  nono  IS  a  J  udge  but  the  CliaiKellor,  Treasurer,  and  Kfeq^ 

St  *ihl*ii!ia«ir*of  ^^  ^^^  ^^^^^y  ^^''  ^^  ^^^  ®^  ^'*^*"'  ^^^  *^  ^^'•^"  "^  ^^^  Asaiitoi* 
%lf  r,  hm^  «itcd,  is  a  AudiJcii  Opiuioo,  aaU  contrary  to  I*aw  and  coatinual  Cxpericacr. 

as4 
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and  Aidanto^  atid  noli  JudgM«  but  the  Juslkes  there  h^  llmtit 
una  Error  if  tbe  Chanotlbri  Trensurefj  ami  Keeper  «f  the  1?mj 
S^U  or  two  of  tbM%  HA  Ml  eaH  the  others^  for  tiie  Number 
luoitcd  bjr  the  Act  ottgbt  ta  b^  obserred.     80  the  Statute  of 
Wubmmtar  %  cap^  It.  ikj^f  ihit  when  a  Man  has  aftiigiied  Aiidi^ 
tors  to  Acoountaal^  and  Aey  4re  found  in  Arreafs,  thtir  Btfdiek 
Amll  be  arreUei^  and  bf  eke^  TeMimoHif  rf  the  AwlltorSy  shatt  be 
H9d  and  delivered  io  ike  9iext  Oaet  of'  ihe  Khigs  in  thoee  Pmfe;^ 
cud  shall  be  received  bjf  ihe  Sheriff  ct  Gaoler^  and  be  imprisoned 
im  Iron  emier  safe  Cuetmtffi  o^d  ihatt  remain  in  the  same  Prison 
at  their  own  Cost,  until  i/wy  hfvee  eati^ied  their  Master  fatty  of 
ihe  Jrrearagety .  ^c.  ^  b«t  there  if  one  Auditor  ifr  assigned,  he  canoot  ^  a  latt.  mq^ 
coBunit  the  Accouatant  to  Gaol,  for  the  Statute  Kmits  such  Po^-er 
t0  two  at  least :  Wherefore  the  Number  to  which  the  Statute  has 
referred  the  Thing  to  be  done  ought  to  be  observed.   And  as  Acts 
referred  to  a  gi^tar  Number  cannot  be  executed  by  a  lesser  Num- 
ber, ao  one  who  hue  Authority  giren  Yam  to  proceed  upon  Acta 
done  before  a  greater  Number  camtot  frtroceed  upon  them  if  they 
ate  doaabafoie a  lesser  Nnaber  only,  as  herr.    For  ihej  shall  xaH 
be  iotandtd  onetanie  Act,  and  tliat which  it  done  before  15,  can-* 
Mt  heinteadad  the  saaao  thai  ie  done  before  6  only,  because  them 
saay  possibiy  be  two  aeveral  filings  of  the  same  Kind.    And  as  a 
great  Proof  that  Sir  ThemmiWll^  and  his  Companions  had  no 
Fo^er  te  proceed  to  the  Arraignment  of  the  Plaintiff  upon  the 
ladtctment  taken  before  Ae  B  oiSy,  where  their  Gouimissioo  gave 
Ikeni  Power  to  proceed  upon  the  Indidineiit  tsken  before  \5^  tlie 
Apprantice  ^ited  file  Case  in  9  Am.  ft,  S.  ^  where  in  Attaint  there  1  s  ai.».  pU  if. 
kraught  tbe  Writ  auppoeed  that  the  Veniict  passed  before  4  Juih  P-^^**^*^* 
taea,  whereas,  by  llie  Record^  it  passed  before  ^  only,  and  there  fjj„*t'.i7[^l  Buut 
JEMlr  said  ifaa^  he  had  no  Warrant  to  tahe  the  Attaint.    *  Vid,  io:>.  And  u^'  tiie 
the  Aaprewice  said,  in  Si  Ae9.pi.  I.  in  Assize  of  Kent,  the  Te-  Hke Point  -VA. 
mm  bmtofons  miycd  in  Aid  of  tbe  King,  and  afterxmds  die  ^\%^\  |^';  ^.    ' 
Maintiff;  put  fortii  a  Writ  of  Froeedenda^  hy  which  Writ  he  sup-  p!  c.  »\b\    iint 


jMiaed  tliat  tboAsssK  was  artaigned  before  Stouff  wad  Byrton,  ifit  had  supposed 

\  od  before  them  and  SAtfn/aho,  aiiiT there  ^^orc.l^ 
Jwignant  waa  damaacled,  if  upon  such  Writ  they  would  take  tbe  where  in  Fact  it 


wheioua  it  ans  anaignaJ 


Assm^  where  SioHer  aaid,  •*  the  Writ  auprpoeea  no  Deceit ;  for  if  p»»^»i  ^fore  \ 
**  it  was  anaigaed  before  tfiem  diree,  erg^  before  tao,  wfaerefone  i^'^^dcnouglv 
*'  iamwmff'^  aad  be  said  thai  there  wa^  a  Writ  of  Si  nt)n  otfmet.  fir  omae  mqiu$ 
from  which  IwoCaeeethereappearaa  phihi  Dirersity,  and  tbaf  the  t^^afiarf  aOaaf, 
one  Part  diereof  is  in  fiffeet  our  Case.    fV^  as  tbe  Writ,  which  !i  Vi^aUVpI.  1- 
anpyoiad  the  Verdict  to  pase  before  foetr,  wh>Kre  in  Pact  it  pained  Fits.  AMiiesoj. 
b«tfaafeiatwDortlMna>waene««siffifeieorWar^tD  Herk,iMQi  Bro.Vananci: 
Joaliae  of  ibo  Comwar  Ileueh,  and  to  his  Oyhipanions,  to  take  i^^i^r.  f% 
thoAHaant,  but  that  there  "Aey  AonM  cease  i|o  take  it,  so  the 
Comfariiasiaw  hare  to  Sir  l^maif  White  wni  hb  Ckmipunions,  t\1^di 
ieidtK^rtMit  dm  iarfictinam  wast  takefi  before  15,  was  not  a  suf- 
li^ent  W^anadl  «^  anaign  him  upon  tlie  Indicrment  taken  before 
8  of  the  13.     But  in  the  otiier  Case  of  31^ft.  the  Proredemk 
etbi^  said  that  it  wa»  ^etken  befbre  two,  tvfaC'reasit  was  taken  be-      {  *3^  } 
Ibre  them  two  and  another^  was  Uue.    *  CW^  a»  Uameood  aaid,  the  1  .Ve  e  VMi  «t» 
ysais/  Numbae  oentaass  tfaa  laaier>  and  if  h#  was  arraigned  before  "'^.  ^T!*'^*** 
tliree,  ergo  he  waa  arraisaed  before  twp.    And  so  ia  our  Case,  if  ^^^  mfem^ 

tbe 
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the  Indictment  bad  been  taken  before  all  tbd  15,  and  the 
tion  to  Sir  Tliomas  fVUte  and  the  others,  had  recited  that  the  In- 
dictment H-at  taken  before  Sir  Richard  SoMikwei  and  the  ae^cn 
otiiers,  and  had  given  them  Authority  to  arraign  the  Plaintiff  opoa 
the  same  Indictment,  th^  might  perlia|ji  have  procet!ded|  for  dbere 
would  have  been  no  Falsity  in  the  Recital,  because  ibe  less  is  com- 
prehended in  the  greater,  but  not  e  contra^  for  the  less  does  aot 
comprehend  the  greater,  and  that  is  our  Case  here.  And  so  ib  die 
Diversity,  for  which  Reason  the  Arraignment  was  not  duly  done. 
And  the  Counsel  for  tlie  Defendant  did  not  insist  so  mudi  npoa 
this  as  they  did  upon  the  other  Points. 
3  if ^'jw-Mvi.        '^'^  second  Point  was,  admitting  that  tbe  Arraignment  was  ool 

^rtae  Defend-    ^^  done,  whether  it  b  absolutely  void,  or  only  woidabte  by  Error 

or  otherwise.  For  Andenon  said,  if  it  should  be  granted  dearij 
on  their  Part  that  the  Arraignment  for  the  Cause  shenn  was  not 
well  and  duly  done  (which  be  would  not  fiilly  confess)^  vef,  he  sud, 
it  is  not  void,  but  voidable,  because  Sir  Thomas  Wkitt  and  hb 
Companions  had  Power,  by  their  Commission,  over  tbe  Treasos 
mentioned  in  the  Indictment,  for  the  Queen  in  tbe  Coimnissioa  re- 
cites that  JZofter/  Dudley  was  indicted  of  divers  High  Treasons,  and 
assigns  the  said  Sir  Thomai  Whitt  and  others  for  thai  Camu,  ad 
cama  her  Jti$iices,  and  giyes  them  Authority  fo  call  before  them  tk 
said  Robert  Dudley,  and  to  hear  and  examine  him  thereman^ai 
to  compel  him  to  answer^  and  at  a  dae  End  to  trjf,  deiemnne,  ad 
ad^udgCp  and  to  make  a  Jury  appear  before  them  ^br  the  Caan 
and  Louses  aforesaid.  And,  he  nid,  tbe  Cause  is  the  Mailer,  sad 
the  Matter  is  the  Cause,  and  the  Cause  and  the  Matter  is  noiliiag 
else  than  High  Treason,  and  of  this  the  Queen  has  made  dicsi 
Justices,  giving  them  Autliority  to  call  the  said  Robert  befbie  item, 
and  to  hear  and  examine  him  thereupon,  that  is,  upon  the  Ticasoa, 
and  to  make  a  Jury  appear  for  that  Cause,  which  Words  akme,  if 
all  the  rest  of  them  had  been  omitted,  arc  sufficient  for  tbe  Coib- 
missioners  to  meddle  with  the  Matter.  For  he  who  is  made  a  Jb9- 
tice  of  Treason  has  thereby  Power  to  proceed  upon  tbe  Treasoiv 
and  to  give  Judgment  that  the  Person  shall  be  executed  or  ac- 
quitted, for  this  is 'the  Office  of  a  Justice  of  Treason.  And  if  they 
who  have  such  Authori^  proceed  upon  tbe  Treason  ondnly,  sad 
do  not  make  the  Party  to  Oe  newly  indicted  before  them,  bat  ar- 
raign him  upon  an  Indictment  for  the  same  Matter  taken  befccs 
others,  which  is  not  duly  brought  to  them,  this  cannot  be  void,  bat 
voidable  by  Error.  For  when  any  Court  has  Power  over  a  TUsgi 
and  proceeds  to  give  Judgment  upon  it,  and  the  due  CiiciraistaBoa 
of  Law  are  not  observed  m  all  Points,  the  Judgment  given  shall  ntf 

*  P.  r  Ed.  4. 3.      be  void,  but  voidable  by  Error.    ^  As  if  Jud|^ient  is  given  upon  a 

i^fM.^1  H.T  ^^^  ^^  ^"^  ^  ^!^  Common  Bench  upon  Plea  of  tbe  PMeip 
4.  pi.  Bro.  Utls-  where  there  is  no  Original,  this  is  not  void,  but  voidable  b^  Error. 
nry  78.  H.  t  «  And  a  Fme  levied  in  the  Common  Bench  without  an  Ongiad  ii 
menVm?'infiM!  not  void,  but  voidable  by  Error.    Mnd  heieupon  he  cited  Ik 

10  Co.  77.  a.  8ed  Contra  U.  N.  C.  ^  461. 
«  T.  S6  H.  6.  PitB.  Assize  13.  Bro.  396.  Fitc.  Error  28.  Bro.  JiidfBent  130.    P.  Si  E4.  4. 4  k. 

rTWiMil.  M.  21  Ed.  4.  0V.  a.  per  JEHoii.  Bro.  Fioet  97.  Co.  Litt.  359.  b.  t  last.  ftlS.  5  Cs.  » 
S  Rol.  Abr.  14.  pi.  4.  Kclw.  19.  b.  per  forisw,  conin  per  KebU. 

*  ft  Ass.  pJ.  64.  Bro.  Error  120.  Faux  Jud^nnent  11.  Jadgmcat  §i*  TnipamaSa.  KitckHi 
%  Fiurh  24.  t  Finch  30*  Crorapt.  J^.  C.  98.  a. 
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Case  in  22  Ass.  pL  64.  ii'here  one  12*.  entered  in  Court*  Baron  a 
Plaint  of  Trespass  aeainst  /.  and  couhted  against  him  in  a  Plea  of 
Land  to  Damages,  c^c,     The  Defendant   pleaded  that  no  Man 
ought  to  answer  touching  his  Freehold  without  the  King's  Writ, 
and  demanded  Judgment  if  the  Court  would  take  Conusance  of 
such  Plaint ;  and  because  he  would  not  say  any  other  Tiling,  the 
Court  awarded  him  Non-defendant,  and  that  the  Party  should  re- 
cover against  him  Damages  of  eight  Marks,  and  by  the  Command 
of  the  Steward  the  Ofiicer  took  four  Horses  of  J.  in  Name  of 
Execution,  and  ./.brought  a  Bill  of  Trespass,  and  there  it  was 
touched  whether  the  Judgment  given  in  the  Court-Baron  was  void 
or  voidable,  and  at  the  End  il  was  awarded  that  the  Plaintift'  should 
take  nothing  by  his  Writ^  because  the  Court  bad  Jurisdiction  of  the 
f^nd,  for  it  was  held  of  the  Manor,  and  therefore  it  was  said  to  the 
Plaintiff  that  his  Recovery  was  by  Writ  of  false  Judgment :  But 
there  it  is  admitted,  that  if  the  Judgment  had  been  given  upon  a 
Covenant  or  Contract  made  out  of  the  Jurisdiction  of  the  Court, 
it  had  been  void,  but  not  in  the  other  Case^  because  the  Court  had 
Jurisdiction.    And  so  in  our  Case  Sir  Thomas  White  and  his  Com^ 
panioiis  had  Jurisdiction  over  the  Treason  by  the  said  Words  of 
their  Commission,  and  then  the  Judgmebt  ia  not  void,  but  voidable, 
and  the  Party  is  driven  to  a  Writ  of  Error  by  the  Course  of  tlie 
Comnim  Low.     But  such  Writ  is  taken  away  by  the  said  Act  of 
Parliainept ;  for  the  Words  of  the  Act  are,  that  the  Ctueen  and  the 
ijords  and  Commons  have  granted  and  assented  that  the  said  Con^ 
vietions  and  Attainders  of  the  said  Offenders  shall  be  approved  and 
confirmed  by  the  Authority  of  the  Parliament,  and  that  which  is 
<!oiifinned  by  Parliament  is  made  indefeasible,  although  it  >yeFa 
ilef<^sible  before.    Also  the  Statute  of  S3  H.  8.  cap.  20.  euact^ 
thai  if  am  Person  shall  be  attainted  of  High  Treason  bjf  the 
Course  ofthe  Common  LaWy  every  such  Mtainder  by  the  Common 
Law  shall  be  of  as  good  Force,  Value,  and  Effect,  as  if  it  had  bee^ 
made  by  the  common  Authority  of  Parliament,  which  Act  also 
fskes  away  all  ]i!rror  tliat  was  in  the  Attainder,  if  there  was  an  At- 
tainder.   And  each  ofthe  Acts  vests  the  Land  of  the  Persons  at- 
^nted  in  the  Queen  actually  widiout  Office.    Wherefore  it  seemed 
to  Loveless  and  Anderson  that  the  Attainder  of  the  Plaintiff  is  made 
indefeasible,  and  that  his  Land  was  in  the  Queen  ^\ithout  Office, 
and  diat  the  Patent  made  Uiereof  to  Sir  Christopher  Heydon  was 
^;ood,  and  that  then-fore  be  should  be  discharged  ^  th«  Trespass. 

Hut  this  Argument  was,  on  the  other  Hand,  impugned  by  die  £  cmdn  for  the 
Counsel  for  die  Plaintiff  for  two  Causes,  and  by  them  it  was  in-  P^i»ti>r* 
aisted  that  the  Letter  and  Sense  of  the  Commissioa  would  not  suf- 
fer such  Eiipositiott  as  bath  been  nuule,  but  that  it  gave  Autliorily 
to  the  Commissonersto  proceed  ouly  upon  the  IndiclQient  speci- 
fied, and  not  upon  the  Treason  generally-     One  Cause  was,  for 
that  no  Treason  is  particularly  specified  in  the  Commission  madie 
to  Sir  Thomas  White  and  others,  for  the  Commission  recites,  that 
whereas  RobeH  DufUe^  waa  indicted  before  the  Duke  of  t^orfolk 
^and  olhen  for  divers  High  Treasom  by  him  eommiitod,  the  Queen      [  *  305  J 
assigned  diem  her  Justices  for  that  Cause  and  Causes.    And  if  we 
should  as\  what  Cause  andOiUses  are  these?  it  will  be. answered. 
High  Treasons ;   but  what  High  Treasons  ?    for  there  are  many 

3  D  High 
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lligh  Treasons,  mnd  of  divers  Natures;  it  will  be  answered,  the 
Treasons  specified  m  the  Indictment;  but  in  what  lodictnieiit? 
die  Answer  is,  in  the  Indictment  specified  in  the  Commission ;  and 
what  Indictment  is  that?  it  wilt  be  answered,  the  lodictaeitf 
taken  before  the  Duke  of  Norfolk  and  fourteen  others,  to  which  it 
may  be  said  that  there  is  none  such,  ex  auo  seauUur  tbit  tfacj 
shaO  not  arraign  him  upon  any  IVnison,  ^  if  they  must  anaip 
hiip  upon  such  Treason  as  is  specified  in  sudi  Indictment,  sad 
upon  no  other  Treason,  and  there  is  no  sudi  Indictment,  ftoB 
thence  it  follows,  that  there  is  no  Treason  specified  by  the  Rds- 
tion,  and  so  the  Rehtion  to  that  which  is  not  makes  dbe  Tbisf 
referred  void.  As  if  one  has  Lmdb  in  Dale  of  hu  own  Par- 
chase,  and  he  makes  &  Lease  for  M  Years  to  mother  of  all  Ui 
Lands  in  Da/f,  if  he  stops  there,  the  Lessee  shall  hmve  all  hit 
*  G^.  €57.  Lands  in  Dak :  *  but  if  he  carries  on  the  Sentence  furtfier,  sol 
Ajiie  170(a).        ^T^f  '^  which  he  has  by  Descent  from  his  Mother,^  and  he  bs 

no  Lands  by  Descent  from  his  Mother,  Uiere  the  Lease  b  nttolj 

vend,  because  he  has  referred  the  Certainty  to  a  Hiing  which  ii 

not,  which  Relation  destroys  die  Thmg  referred,  and  makes  it  to 

M^^f  ^IL^^'        be  nothmg.    ^  But  if  the  Lease  had  been  of  the  Manor  of  Sdk  b 

iLdw.  7.  b.  t^i^  which  he  had  by  Descent  fixmi  his  Mother,   wfaeresi  be 

had  the  Manor  of  Sak  by  Purchase,  and  not  by^  Descent  fisn 

his  Mother,  in  such  Case  the  Lessee  diall  have  it,  because  As 

Manor  of  Sale  in  Dale  was  certain  enough  widiout  any  fMar 

Certainty  expressed,  and  the  Saying,  **  whidi  he;  had  hf  Descenl,* 

was  not  requisite,  inasmuch  as  there  was  suflSEcient  Onrtttitf  be- 

M.3B(L4.s9  ii.  '^^^  ^^  '^  ^  rather  Surplusage  or  Superabundance  of  CeitaaityL 

I'ltb  RekMc  iL.  *  And  so  it  is  taken  in  %Ed.  4.  for  there  it  is  held,  that  if  oai 

Br«.  49.  Oranu     releases  all  his  Right  in  all  the  Lands  in  DdU  which  he  has  I9 

Dy.^^i!Taf*  ^^^^^^^  ^  ^^^  ^^y  ^^  ^®  i"^  °^  ImAs  by  Decent,  and  so 

o.i3.b.34.«.  •bsU  avoid  the  Release,  althouah  he  has  odier  Lands  there;  ImI 

o.o.c.  54S.  if  he  releases  all  his  Rvht  in  nhile-Jcre  in  Dak  which  he  bi 

161^  vi^fAbr.  ^y  I>escent,  diere  he  shall  not  avoid  the  Rdease  by  saying  dm 

tiL  Rek^  zls.  be  k«s  not  White-Acre  by  Descen^  but  by  Pnidbase,  for  the  R^ 

pi. «.  X.  a.  pi. «.  lation  to  the  Descent  was  in  vain,  inasmuch  as  CertainQr  appeared 

Ante  191  (o)  ud  |^f^^     ^  ^^^  ^^^  j^  ^  Diversity  where  a  Thing  mceitiio  ii 

referred  to  anodier  Thing,  and  where  a  Thing  <:ertain  is  so  le- 
ferred.  And  in  our  Case,  if  the  Treason  wh^-eof  the  PIsiBliff 
was  indicted  had  been  certainly  expressed  in  the  Conmusaao 
made  to  SirTAostos  Wfule  and  others,  there  ^would  have  been 
more  Colour  to  support  the  Objection,  but  inasmndi  as  no 
Treason  is  partioilany  expressed,  but  it  \h  said,  of^Bven  B^ 
Treamns^  and  the  Ceii^ty  of  them  is  referred  to  an  IndidiiieaK 
taken  brfore  15,  where  there  is  no  such' Indictment  Aelhsg 
referred  and  the  whole  Clause  is  ymd,  and^  no  Authority  is  jpm 
thereby  to  Sir  Thomas  WhUe,  and  the  bthers,  bis  joint  Coratf- 
sioners. 

llie  other  Cause  was»  for  that  the  Clause  which  cunsfiuito 
them  Justices  does  not  stop  there,  nor  is  it  an  absolnte  Sentence  of 
itself,  but  that  and  Ae/thereiipon),  and  all  die  other  Chaseii 
are  referred  to  d)e  Indictment  only ;  for  vnmediatelv  aAer  tke 
Clause  of  assigning  them  Justices  jiir  that  Came  am  Coma,  '^ 
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follows,  gtiw  and  granting  to  themf  thirteen,  twelve  &c.  and 
^^^  four  ofihem,  whereof  some  to  be  of  the  Quorum,  full  and 
snfiicient  Authority  and  special  Command  to  receive  the  Indict- 
vient  aforesaid  concerning  the  same  Robert  Dudley,  with  alt 
T/Uiiss  touching  it,  from  the  aforesaid  Justices  of  the  said  Ladu 
the  Queen  before  wnom  it  was  taken,  and  ifi  whose  Custody  tt 
then  remainea,  and  the  same  to  inspect.  So  that  die  (giving  and 
granting)  being  Part  of  the  Sentence,  refers  to  the  Substantive 
(Queen),  which  before  declared  how  they  should  be  Justices,  and 
vyhat  tbey  should  do.  And  so  does  the  rest  of  the  Sentence  after- 
wards, vis.  afid  at  certain  Days  which  theu  shall  appoint  for  that 
Purpose  to  meet  together  at  the  Guildhalio/*  the  Ctty  o/jLondon 
aforesaid,  and  to  call  the  said  Robert  Dudley  before  them,  and 
to  hear  and  examine  him  thereupon,  and  to  compel  him  to  answer, 
and  at  a  due  End  to  try,  determine,  and  acUudge,  In  which 
Case  the  (thereupon)  and  all  the  rest  is  referred  to  the  Indictment, 
for  the  several  Parts  of  the  Sentence  proceed  regularly  in  Order, 
for  first  the  Queen  gives  them  Authority  to  send  for  the  Indict- 
ment, and  to  receive  and  peruse  it,  and  to  assemble  themselves 
together  at  Guildhall,  and  to  call  die  said  Robert  Dudley  hei'ott 
them,  and  to  hear  and  examine  him  thereupon,  and  to  compel 
liim  to  answer :  In  which  Case  the  (thereupon)  must  of  Neces- 
sity be  xeferred  to  the  Indictment,  for  they  cannot  compel  him 
to  answer,  nor  a^udge  him  before  he  is  indicted,  for  the  Iq- 
<lictment  is  the  Tning  to  which  he  shall  answer,  and  it  is  the 
Foundation  of  their  Judgment,  for  which  Cause  die  (thereupon) 
is  referred  to  die  Lidictment.  And  in  the  Clause  next  after,  vtt, 
find  also  to  distram  so  many  and  such  good  and  lawful  Men,  8cc. 
yor  the  Cause  and  Ckmses  aforesaid  to  appear  bejore  them,  the 
Words  (for  the  Cause  and  Causes  aforesaid)  shall  be  referred 
4o  the  Indictment,  and  to  the  Matter  thereof,  and  not  to  die 
Matter  of  it  only  without  die  Indictment  And  to  this  Sense 
also  plainly  tends  the  Mandavit  afterwards  to  the  first  Jnsdces^ 
viz.  tnat  they  should  deliver  to  them  or  some  of  them  the  Indict^ 
ment  aforesaid,  with  all  Things  touching  it,  for  the  Cause  and 
Causes  aforesaid,  for  it  shall  be  delivered  to  them  to  the  Intent 
to  proceed  upon  it^  and  it  would  be  in  vain  so  to  do,  if  Sir 
I7u>mas  White  and  his  Companions  were  absolute  Judges  of  the 
Treason,  and  m^t  indict  him  de  novo.  And  hi  me  Kh^s 
Commissions  and  Charters^  as  well  as  in  all  Deeds  of  Writing, 
sul  the  F^rts  of  them  ought  to  be  considered  together,  and  one 
Part  ao  considered  will  give  Light  to  another,  and  it  is  not  tfa,e 
Office  of  an  Eipositor  to  rest  upon  one  Sentence  only,  and  to 
make  Sense  of  that  ^t  the  same  Time  that  he  makes  all  die  rest 
to  be  of  DO  Force.  For  if  a  Man  makes  a  Deed  of  Feofimeot, 
with  a  Letter  of  Attonnqr  to  enter  into  the  Land,  and  thereof  to 
take  Seizin  and  Possession,  and  afterwards  to  deliver  Seizin  to  tbe 
Feoffee,  tbeire  if  die  Attorney  will  enter  and  keep  Possession 
for  three  or  four  Mondis,  and  take  the  Profits,  he  does  not  do 
well,  and  yet  die  Words  in  die*first  Part  of  die  Letter  of  At-  [  *  31)6  ] 
loniey  are,  d^t  he  shall  enter  and  take  Seizin  and  Possession, 
but  he  ought  to  execute  tbe  latter  Part  abo,  which  is,  to  deliver 
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Seiiin  over,  and  that  shall  be  done  presently  by  the  Sense  of  die 
lalter  Part.  Se  that  all  the  Parts  of  every  Deed  ought  to  be 
fiilfilled.  And  so  in  our  Case  all  the  Parts  being  constdered.  Sir 
.  Thomas  White  and  his  Companions  are  Justicea  only  of  the  In- 
dictment specified,  and  have  Power  to  arraign  him  upon  that 
only,  and  they  are  not  absolute  Judges  of  the  Treason,  nnd  there- 
fere  if  they  being  special  Justices  of  this  Indictment  only,  wUdi 
was  taken  before  15,  exceed  their  Authority  by  arraigning  tbe 
Plaintiff  upon  another  Indictment,  viz.  upon  one  taken  before 
eight  of  the  15,  the  whole  is  void  and  coram  mmjudice.    And 

•  Ante  594(c).  it  is  not  like  to  the  Cases  pnt,  -viz.  *.of  a  Fine  levied  without  an 
k  AoteS94(d).      Original,  or  to  the  said  Case  in  ^^2Jss.  for  in  those  Cases  thej 

had  Authority  over  the  Thii^,  and  the  Thmg   was   within  the 

Jurisdiction  of  the  Courts,  but  the  Order  was  misused,  in  whidi 

Case  thte  Acts  shall  not  be  void   but  voidable.      But  here  Sir 

Thomas  White  and  his  Companions  were  not  Justices  otherwise, 

nor  for  other  Causes  than  those  asngned  by  tbe  Queen^s  Com- 

natssion,  and  if  they  are  assigned  to  do  one  Thing,  and  diey  do 

«M.  9  Ed.  4^4.  a.  another,  that  other  is  without  Authority.     ^As  if  one  is  cboieo 

SyniT^ ?.  fo!'  'Ai'bitrator  to  make  an  Arbitreraent  upon  one  purtieular  Dung, 

167.  b.  and  he  makes    an  Arbitrement   upon  another  Thing,  such  Ar* 

bitrement  is  utterly  void.  So  here  that  which  Sir  7%osMf 
White  and  his  Companions  did  was  coram  non  Judice  and 
meerly  void.  And  therefore  each  of  the  Reasons  here  given 
answers  and  avoids  the  Objection  which  has  been  made  oa 
die  other  Side,  and  proves  that  tbe  Plaintiff  was  never  at- 
tainted, 
r  ti^D"f  d  '^®  ^^^  Point  vrhich  was  ai^^ed  vras  upon  the  Act  of  Pariia- 
^1^         e  en  .   ^^^^^^     p^^  Anderson  and  Loveless  said,  that  although  the  Jaiag- 

ment  of  Sir  Thomas  White  and  others  was  void,  and  the  Piaio- 
tiff  not  attainted  thereby,  yet  the  Act  and  the  Estoppel  io  it 
shall  attaint  him  in  Fact  or  by  Conclusion.  For  the  Act  recites, 
Oiat  he,  amongst  others,  had  done  abominable  Treasonsy  for 
which  he,  amongst  others,  was  attainted^  and  the  Parliament  ap- 
proved )Bind  coniirmed  the  Attainders,  and  further  it  was  enacted, 
that  the  said  DuAe  o/*  Suffolk,  and  the  attainted  Persons  abort 
named,  for  their  abominable  Treasons  should  be  attainted  of  Higk 
Treason  by  the  Authority  of  the  Parliament ;  in  which  Case  if 
he,  viz.  Ae  Plaintiff,  was  not  attainted  before,  then  the  Confinna- 
tion  is  void.  But ''  then  by  the  second  Part  of  the  Sentence  be  is 
attainted,  for  the  Statute  shall  not  be  void  to  all  Intents,  but  shill 
some  where  or  other  be  of  Force  against  him,  and  if  the  first 
Qaiisc  is  without  Effect,  the  second  shall  take  Bflfect.  For  die 
Makers  of  the  Act  had  a  full  Intent  to  ordain  something  touching 
the  Plaintiff  and  his  Treason,   and  to  make  such   anExpositioB 

•  Moia  ^^ucp6tu  of  tbe  Act  as  would  *  confound  the  Teat  is  not  the  Office  rf 
%^S!^  an  Expositor.  And  although  the  Act  says,  the  Duke  ^Sufifolk, 
Ante  196  (*)  ond  the  attainted  Persons  above  named,  and  the  Piainliff  wis 
2S8(t}.  not  attainted,  yet  he  is  comprehended  in    tlie    Intent   of  tk 

Makers  of  the  Act,  and  shall  betaken  to  be  one  of  the  Parsem 
above  named  who  are  incited  to  be  attmnted;  so  ihat.dievWori 
(attainted)  shall  not  destroy  the  whole  Matter,  aeeiiig  his  Nasie 
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and  Surname  are  well  recited,  for  it  appears  precisely  to  be 
the  Intent  of  Uie  Makers  of  the  Act  to  attiint  him,  whicb  In- 
tent is  the  principal  Thing  that  Expositors  of  Statutes  ought  t» 
regard.  AvA  Anderson  said,  the  Act  of  27  H.  B.  cap.  10. 
>vhich  enacts,  that  IVomen  shall  not  have  Dower,  where  Lamds 
were  assured  to  them  and  their  Husbands  for  Jointure,  has  a 
Proviso,  that  if  any  Woman  has  Lands  assured  after  Marriage 
to  her  for  her  Life,  that  then  such  Woman  may  at  her  Uheriif 
after  the  Death  of  her  Husband  refuse  to  have  and  take  toe 
Lands  so  assured  to  her  for  her  Jointure,  and  demand  her  Dower  f 
and  forasmuch  as  the  Statute  speaks  of  an  Assurance  af|er. Mar- 
riage, ''it  has  heen  held  that  if  the. Assurance  be  made  before  ' Co. Litt. 56. K 
Marriage  she  shall  not  refuse  it,  for  the  Judges  took  the  lotent  of  ^^^'  *•  '^ 
the  Makers  of  the  Act  to  be  so  bv  the  Implication  of  the  Words ; 
a  mnlto  fortiore  in  our  Case  by  tne  precise  Words  of  Rehearsal  of 
his  Name  and  Surname,  and  his  Treason,  and  his  Attainder,  and 
by  the  Words  further,  that  the  attainted  Persons  befosre  named 
shall  be  attainted  by  the  Juthoritjf  of  Parliamatt,  it  shall  be 
taken  that  they  intended  to  attaint  him>  for  the  precise  Worda  ex- 
ceed all  Implication^ 

And  if  the  latter  Words  of  the  Clause  are  not  sufikieot  to  a(r 
ta'uit  him,  if  he  was  not  attainted  before,  yet  by  the  tirst  KeciliJ 
of  the  Attainder,  and  by  the  Confirmation  of  it,  he  is  estopped  to 
deny  the  Attainder,  because  he  is  Party  and  Privy  to  the  Ae^ 
for  every  Subject  is  Party  and  Privy  to  an  Act  of  Parliament,  and 
therefore  this  his  Recital  by  Matter  of  Record  of  his  own  At- 
tainder, shall  conclude  him  to  deny  it.     *  And  hereupon  Loveless  *  P.9H.  6. 9. 
said,  in  9  77. 6.  a  Man  who  had  made  a  Defeasance  by  Indenture  J*^' *^j  ^'^^ 
of  a  Deed  was  thereby  estopped  to  deny  the  Deed,  and  if  by  5.  £t  h.  9  if.  6. 
such  Recital  by  Indenture,  which  is  but  a  Matter  in  Deed,  he  60  a.  perPmion. 
ahall  be  estopped  to  deny  the  Thing  to  which  the  Indenture  has  f!^K«^''^rPJ!!L 
Kclation,  a  Jortiore  in  our  Case  he  shall   be  ei>toppea  to  o^ny  to  the  OpiDioii  of 
the  Attainder  to  which  the  Act  of  Parliament,  which  is  a  Matter  LmhUu  here, 
of   tlie  highest  Record,  has  Relation.     And  he  put  many  other 
Case^  of  Estoppels  by  Matters  in  Deed,  and  Matters  of   Re- 
cord, to  enforce  tiie  Estoppel  here.      And  therefore  upon  this 
and  many  other  Cases  cited,   and  Things  said,   they  concluded 
that  tlie  Plaintiff  was  attainted,  or  at  least;  that  he  was  estopped 
to  s^y  otherwise,  and  that   his  Land  in  which   the  Trespass  is 
assigned,  was  by  this  Act,  and  the  said  Act  of  33  IL  8.  vested 
in  Qi^een  Mary,  and  that  her  Patent  to  Sir  Christopher  Heydon 
was  good. 

On  the  other  Hand,  it  was  argued  by  the  Counsel   for  the  Ec«ifniforthe 
Plaintiff.     And  the  Apprentice  and  Mantvood  said  that  the  Intent  ^^"|/^;,  Act  of 
of  the  Makers  of  the  Act  was  only  to  confirm   the  Attainder  Parliament  re- 
before  had,  if  there  was  any  such,  and  not  to  attaint  the  Plain-  citef^  that  A.  m 
tiff  de  novo,  if  he  was  not  attainted  before.      For  the  first  Clause  attainted  of  mijh 
recites,  that  he  and  the  others  were  attainted  before,  ^  as  by  the  [^SyTl^on, 

and  approves  and 
confirms  tlie  said  Attainder,  and  farther  enacts  that  he  shall  be  attainted  by  the  Authority  of 
VMrliament,  b'»th  these  Clauses  are  bat  Clanses  of  Confirmation,  and  not  of  a  new  Attainder,  for 
P0ne  can  be  attaiolcd  twice  for  the  same  Offence,  aad  therefore  if  in  Fact  A.  was  never  attainted, 
tkis  Act  cannot  be  made  Use  of  as  an  Attainder  of  him  ik  nrnw. 

Records 


897  Trinity  Term.  IS  EUssabelh.  in  B.  R. 

tUcwds  of  their  several  Attdindtrt  appears,  apd  that  thej  of  tbf 
ParUament  granted  and  assented  that  the  said  Attainders  be  ap- 
proved and  confirmed  by  the  Authority  of  the  Parliament.    In 
whidi  Caie  there  are  three  Things  to  I>e  observed,  ^rst,  the  Aile- 
ntion^  that  they  were  attainted,  secondly,  the  Referoice  to  the 
Recoids  of  their  Atuinders,   thifdly,   the  Confirmation,  ^rhich 
Confirmation  cannot  be  but  upon  Matter  precedent.     For  a  Con- 
firmation does  not  create  a  new  Thing,  but  gives  Strength  to  a 
Thing  which  was  before.    And  from  these  thrte  Thing3  it  i^  i^am- 
fest  to  every  one  that  the  Makers  of  the  Act  took  it  that  ihev  «Yfe 
attainted  before,  and  that  they  intended  to  fortify  that  Attwder. 
And  when  they  went  further  and  ordained  that  the  said  Duh  tf 
Suffolk^  and  the  attainted  Persons  above  named,  should  be  et- 
tainted  of  High  Treason  hjf  the  Authority  of  Parliament^  tbeie 
are  but  Words   of  Confirmation  also,  and  not  of   a  new  At- 
tainder.   For  a  Person  attainted  for  an  Act  cannot  be^  agtin  it- 
tamted  for  the  same  Act,  for  an  Attainder  is  a  Conviction  of  toy 
Person  of  a  Crime  whereof  he  was  not  convicted  before,  for  k 
cannot  be  twice  attainted,  because  as  much  is  done  by  the  first 
Act  as  by  the  second,  for  by  the  first  Attainder  he  shall  have  Ese- 
oution  of  Death,  and  shall  be  out  of  the  Law,  and  diall  forfeit  as 
inuch  as  he  should  do  if  he  was  attainted  asain,  and  therefore  one 
Attamder  is  sufficient,  and  by  the  Law  he  camiot  be  attainted 
afterwards,  for  it  is  a  good  Plea  for  one  arraigned  to  ss^  that  he 
stands  attainted  of  the  same  Offence,  for  the  Ijiw  says  "fiiat  itsbB 
•  M.  1 H.  6. 5.      be  in  vain  to  do  Acts  which  are  ineffectual.     *  But  the  Apprni- 
{loroM  ff **Bro.    ^^  '**^»  **^  a  Man  attainted  of  Felony  may  be  arraigiied  fcr 
Trwbfi  11.     '    Treason,  because  it  is  a  higher  Offence,  and  the  Esdieat  for  Trea- 
son shall  be  to  the  King  of  whomsoever  the  Land  is  holdeo,  if 
the  Treason  is  committed  before  die  Felony :  But  where  the  Of- 
fences are  equals  a  Person  attainted  shall  not  be  arraimed  again. 
And  for  this  Cause  he  cannot  be  here  attainted  by  die  Parliament, 
but  the  latter  Words  of  Atuinder  in  the  Act  ought  to  be  taken  as 
a  Confirmation,  and  to  be  of  the  same  Effect  as  the  first  Confinn- 
ation  is,  because  the  Words  cannot  be  a  Confirmation  and  ao 
Attainder  also,  and  so  there  is  a  double  Confirmation.    As  if  the 
King  by  his  Letters-patent  recites,  that  whereas  be  by  his  Letters- 
patent  before  had  made  J.  S.  who  was  bbm  beyond  Sea,  a  Deoi- 
.  zen,  he  confirms  the  said  Letters-patent,  and  further  grants  to  him 
that  he  shall  be  from  thencefordi  a  Denizen,  in  isnch  Case  J.  S. 
cannot  plead  for  his  Legitimation  the  second  Letters-patent,  be- 
cause they  recite  that  he  was  a  Denizen  before  by  the  first  Letters- 
patent,  and  so  he  is  not  made  a  Denizen  by  the  aecond  Letterv 
patent,  but  both  the  Clauses  shall  be  taken  as  a  ConfirmatioQ,  U- 
cause  they  Cannot  have  two  Effects,  the  one  contrary  to  the  other. 
And  so,  he  said,  if  the  King  by  his  Letters-patent  reciting  that 
ii'hereas  he  by  his  Letters-patdit  bearing  Date  before  had  manu- 
inised  A'  B,  his  Vilhiin,  he  now  ratifies  and  confirms  Ids  said 
Manumission,  and  further  manumises  him,  now  if  die  King  im- 
peaches him  as  his  Villain,  he  cannot  plead  that  the  King  msni- 
mised  him  by  the  second  Letters-patent,  because  thev  recite  tbtt 
be  was  manumised  before ;  and  therefore  both  tlie  Clauses  in  the 
second  Letters-patent  shall  enure  as  a  Confirmation,  inasmuch  ss 
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they  cannot  be  a  Confirmation  and  a  new  ManitinisftkHi.  alaow 
^  And  be  cited  the  Opinion  of  Hussey^  in  9  jFf.  7*  where  it  appears  ^  T.  9  R.  7.  ?. 
that  the  Kmg  bad  granted  certain  l^nds  to  a  Man  by  bis  Letters^  ^^  B»tqp|ie)iM* 
patent,  and  afterwards  the  same  King  by  his  second  Letters-patei^  Ceotra^mc  1^ 
uiade  by  Authority  of  Parliament  reciting  his  former  Grant  ratU  (ix 
lied  and  confirmed  the  Estate  of  the  Patentee,  and  further  said^ 
damui  et  concedimui  the  same  Land  to  the  said  Patentee^  and  the 
Patentee  pleaded  the  second  Letters-patent  made  by  Authority 
of  Parliament  by  Way  of  Grants  and  not  by  Way  of  Confirmation, 
and  there  Hussey,  Chief  Justice,  held  clearly  that  he  could  not  plead 
them  by  Way  of  Grant,  but  by  Way  of  Confirmation,  for  iiias- 
much  as  the  Land  passed  by  the  first  Letters-patent,  it  could  not 
pass  by  the  second  Letters- patent.    *Tbe  like  Case,  he  kh^,  is  ^t.th.  7.11. 
in  7  9.  7*  in  <tn  Action  of  Trespass  brought  by  the  Provost  aiid 
Scholars  of  Cambridge,  where  by  Replication  they  pleaded  that 
King  Heury  6.  at  his  Parliament  held  such  a  Day  with  the  Assent 
of  the  Lords  and  Commons,  reciting  that  whereas  two  Years  past 
be  had  granted  the  Lsind  to  the  said  Provost  and  Scholars  for  ever, 
tjie  King  by  his  said  second  Letters-patent  ratified  and  confirmed 
•the  said  Land  to  the  said  Provost  and  Scholars  for  ever,  and  also 
by  the  Authority  of  the  Parliament  aforesaid,  gave  and  granted 
the  said  Land  to  them^  by  Force  of  ^hich  second  Letters-patent 
tliey  entered  and  were  sei^,  so  that  these  second  Letters-patent 
were  used  by  Way  of  Grant,  and  not  of  Confirmation,  and  by  the 
better  Opinion  (aahe  took  it)  the  Plea  was  not  good,  because  the 
Land  could  not  pass  by  the  second  Letters- patent  except  it  was 
fhewn  that  afler  the  first  Letters-patent  the  Land  came  again  to 
the  King's  Hands,  bi^t  the  second  Letters-patent  ought  to  have 
been  pleaded  as  a  Confirmation.    But,  he  said,  if  the  King  grants 
to  a  Mai^  Pasture  for  two  Oxen  in  his  Land,  and  afterwards  the 
King  by  his  second  I4ettier8-patent  reciting  his  first  Grant  confirms 
it,  and  further  gms  and  granis  to  the  first  Grantee  Pasture  for 
two  Oxen  in  the.saijne  Land,  there  these  second  Letters-patent 
shall  enure  as  a  Confimiatjon  of  the  first  Grant,  and  also  as  a  new 
Grant  of  Pasture  for  two  other  Oxen,  so  that  the  Grantee  shall 
have  Pasture  for  foiur  Oxen  Jn  the  whole ;  for  in  this  Case  the 
lliing  mentioned  in  the  Confirmation  is  one,  and  tlie  Thing  in  the 
Grant  is  another,  and  so  every  Pftrt  has  Relation  to  a  several 
Tbiiig.     1  But  where  the  Thing  mentioned  in  the  Confirmation  '  vln.  Abr.  tit. 
and  in  the  Cirant  b  the  same,  and  is  not  nor  can  be  several,  as  in  Gnmis  H.  i3. 
tlie  Cases  of  Land,  and  of  Infranchisement  of  a  Villain,  or  Na-  ^^  ^ 
turalization  of  an  Alien,,  it  is  otiierwiae.    And  so  is  it  in  the  Case 
of  an  Attainder^  which  can  but  be  once,  for  the  Plaintiff  could 
not  be  first  convicted  by  Parliament,  because  he  was  convicted 
before,  and  therefore  it  is  impossible  that  the  Makers  of  the  Act 
could  intend  to  attaint  those  by  Parliament  who  they  said  were  at* 
tainted  before,  nor  will  the  Words  suffer  sucli  'Iliing.  , 

Another  Cause  to  prove  that  it  was  not  tlieir  Intention  to  attaint 
liim  by  the  Act,  and  that  the  Words  themsielves  do  not  import  9ucli 
Intention,  is  the  Word  (allainted),  which  Is  placed  in  the  Clause 
of  the  .Attainder,  and  in  all  tlie  Clauses  afterwards,  and  luis  It'ela- 
tion  to  the  Persons  named  iu  die  Act.    For  the  Words  are,  thai 
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the  said  Duke  of  Suffolk,  and  the  other  attainted  Penom  «hn?e* 

named  be  convicted  and  attainted  of  High-treason  by  the  Attkh 

[  •SQS  ]       rity  of  the  same  Parliament.    And'*aftcr\v«rd«  in  another  Qanse 

it  18,  that  the  said  Henry  Duke  of  Suftblk^  and  the  qther  attainted 
Persons  before  named  forfeit  to  the  Queen  all  their  I^ndsy  8u:. 
which  Word  (attainted)  shews  (as  Fleettcood  said)  the  Degree  of 
the  Persons  to  whom  the  Clause  is  referred,  viz.  that  they  atnll 
be  such  Persons  as  were  before  convicted  of  'I'reason,  and  put 
out  of  the  Law,  and  no  others,  and  their  proper  Names  or  Siu^ 
names  are  not  expressed  in  the  Clauses,  and  therefore  none  sbR 
be  comprehended  in  tlie  Words  (attainted  Persons)  but  those  wbo 
were  before  attainted  in  Fact,  so  that  if  Robert  Dudley  (tint 
Plaintiff)  was  not  before  attainted,  he  is  not  comprehended  in  the 
Words  (attainted  Persons.)  And  if  the  King  recites  that  A.B.C 
and  D,  were  Burgesses  of  such  a  Town,  and  grants  to  the  Bor- 

f  esses  before  named  that  they  shall  be  discharged  of  l^oli  in  other 
^laces,  or  that  they  shall  not  be  swora  on  Juries  out  of  the  Toim^ 
if  they  will  plead  their  Exemption  elsewhere  it  was  said  that  they 
ought  to  aver  that  they  were  Burgesses  of  the  said  Town,  for  the 
Grant  is  to  the  Burgesses,  and  none  shall  take  Benefit  of  it  if  be' 
is  not  shewn  to  be  a  Burgess,  for  no  other  was  comprehended  in 
the  Grant.     So  here  none  is  comprised  in  the  Word^i  (attainted 
Persons)  but  he  who  was  before  attainted  in  Fact,  for  no  others 
were  comprehended  in  the  W' ords  of  the  Act,  nor  in  the  Intent  of 
the  Makers  of  it,  for  if  they  had  intended  to  have  attainted  aoj 
others,  they  would  have  sent  for  them,  and  have  heard  their  An- 
swer, and  have  examined  the  Matter,  which  they  did  not  do,  ai  it 
is  well  known,  the  Affair  happening  but  of  late  Time ;  and  dus 
may  he  sufficient  to  discover  to  iis  the  Intent  of  die  Makers  of 
the  Act.      Wherefore  inasmuch  as  the  Plaintiff  ^as  not  before 
attainted,  he  is  out  of  the  Words  and  Intent  of  the  said  Clause  of 
Attainder.     And  if  the  Defendant  has  made  Use  of  this  Act  to 
attaint  him,  his  Plea  shall  be  double,  for  then  he  has  pleaded  an 
Attainder  at  Common   Law,  and  also  an  Attainder  by  Statntr, 
which  requires  two  Answers,  and  therefore  it  is  double.     But  m 
Fact  it  is  not  double,  because  it  is  not  any  new  Matter  of  Attain- 
der, but  a  Confirmation  of  the  first  supposed  Attainder,  and  the 
Defendant  could  not  plead  the  Act  without  mentioning  the  said 
s^ppo!»ed  Attainder  at  conuuou  Law  to  which  the  Act  is  referred, 
for  a  Confirmation  cunnot  be  pleaded  but  where  the  Tiling  which 
is  confirmed  is  first  shewn,    for  which  Cause  the    Plea  is  not 
double. 
Where  an  Act  of        Further  as  to  the  Estoppel,  the  Counsel  for  the  Plaintiff  said, 
ritcV thaTA^is      ^^^  ^'*^  Recital  of  the  Attainder  by  the  Parliament,  which  is  a 
attainted  of  Trca-  Court,  shall  not  prejudice  the  Party  for  divers  Causes.     One  is 
«on,  and  confirms  (.,s  Manzcood  said)  because  it  is  not  •precisely  recited  that  the 
and  in  Fart*^A.  is  Pl'»i»tiff  was  attainted,  but  only  by  Reference  to  the  Record  of 
i^otatta  ntfd,this  the  Attainder.     For  the  Words  are  that  they  were  convicted  and 
ViV>  rm^  b****     attainted,  as  by  the  Records  of  their  several  Attainders  more  fully 
\[l  i.uy"deny  the    ^PP^^f's,  SO  that  the  Act  refers  the  Attainder  to  the  Record,  which 
Attainder.  is  not  such  an  absolute  Afllirmution  as  it  would  be  if  the  prout 

y^»  i'  ^^*  ^'"*    (^^  Ay>  ^'^'0  ^^^  ^^'^^  omitted.     For   Recitals  in  Patents  provt 
'  "'   '  informamur 
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informamur  i«  too  full  Affirmation  that  the  Matter  recited  is  true. 
"^And  so^  he  saidy  the  Kiug's  Licence  to  alien  to  another  the  »Videf9AM. 
Manor  of  Dufe,  which  is  held  of  the  King,  nt  JHcituf^  la  no  P^-  '^j  ^*  ^ 
Estoppel  to  him,  to  whom  the  Licence  is  made,  to  ttiy  that  it  b  v^sVnsu  t98. 
not  held  of  the  King,  but  of  another,  for  the  Tenure  in  capkt  \% 
not  precisely  affirmed,  bnt  ut  dicitur^  which  destroys  every  abs(9^ 
lute  Affirmation.  So  here  when  the  Attainder  is  recited  to  be  had, 
as  by  the  Record  of  it  appears^  the  Atuinder  is  not  affirmed  to  bo 
otherwise  than  as  it  appears  by  the  Record.  And  if  there  is  no 
Record  by  which  the  Attainder  appears,  then  there  is  no  absolute 
Affirmation,  by  the  Intent  of  Ae  Makers  of  the  Act,  for  they 
thought  that  there  was  Matter  of  Record  to  warrant  dieir  Asser- 
tion of  the  Attdmder,  and  they  did  not  mean  that  their  Assertion 
should  warrant  any  more  than  could  be  supported  by  the  Record, 
So  that  the  Reference  to  the  Record  has  taken  away  much  of  the 
Preciseuess  of  Truth  firom  the  Thing  recited. 

And  further  they  said  that  if  the  Refierence  to  the  Record  had 
been  left  out,  and  the  Act  had  absolutely  recited  that  the  Plamtiff 
was  attainted  of  Treason,  and  had  confirmed  it,  yet  the  Plain- 
tiff might  say  that  he  never  was  attainted  of  Treason,  and  so  avoid 
tlie  Act  entirely ;  for  this  Recital  cannot  be  taken  to  proceed  but 
upon  Information,  and  the  Court  of  Parliament  may  be  misifl- 
formed  as  well  as  other  Courts,  and  when  they  have  recited  a 
Thing  which  is  not  true,  it  catmot  be  otherwise  taken  but  that  they 
were  mimformed,  for  none  can  imagine  that  they  would  purposety 
recite  a  false  Thing  to  be  true,  ^for  it 'is  a  Court  of  the  greatest  >»  o.  Litt.  no.  a- 
Honour  and  Justice,  of  which  none  can  imagine  a  dishonourabfe  ^  ^Jif^*  ^^ 
Thing.    And  forasmuch  as  the  Legislature  always  have  Justice  p^f^  to  9*00. 
and  Truth  before  their  Eyes,  and  their  false  Recitals  (if  there  ans  fo.  a!  a. 
any)  are  made  upon  false  Information,   from  thence  it  follows 
that  they  do  not  intend  any  one  to  be  concluded  by  such  Recital 
grounded  upon  Falsehood,  for  ha  that  says  to  the  contrary  affirms 
that  their  Intent  is  to  oppress  Men  wrongfully,  which  is  indoceilt 
to  be  said  of  them,  and  he  who  insists  that  some  shall  be  concludf- 
ed  by  such  Falsehood,  impugns  tfie  Intent  of  the  Makers  of  the 
Act,  and  in  that  the  Act  itself,  for  the  Act  is  nothmg  else  but  the 
Intention  of  the  Makers  of  it/    And  so  the  Recital  in  our  Case, 
which  is  false,  and  founded  upon  a  false  Information,  ahall  not 
conclude  the  Plaintiff'  to  say  the  Truth,  but  he  may  say  that  he 
was  not  attainted,  and  so  avoid  the  Statute  of  Confirmation,  which 
has  Relation  to  a  Thing  which  never  was.     And  hereupon  the  Ap- 
prentice put  a  Diversity  where  Acts  of  Parliament  are  referred  to  a 
rhiug  which  is,  and  has  no  Force,  and  where  they  are  referred  to  a 
Thinsr  which  is  not.     For  in  the  one  Case  where  they  are  referred 
to  a  J'hing  which  \%  and  has  no  Force,  the  Act  is  good  and  adds 
Force  to  the  ^fhing;  *but  in  the  other  Case  it  is  meerly  void.  «iRo1.  B.iSt: 
^  And  upon  this  he  cited  the  Case  in  99  Ed.  S.  in  a  Quid  juris  cla-  '  P.  t9  Ed.  5. 
niat  brought  by  the  Earl  of  Hertford  and  Essex,  which  he  recited  **•  *>•    ^^^ 
in  this  Manner:     A  Man  endowed  his  Wife  of  a  Manor  ad  oi-  pISLa!t8«:^ 
tium  ecciesia,  and  died,  and  the  Wife  entered,  and  the  Heir  of  the 
Husband  granted  the  Reversion  to  one  John  Matravers  in  Fee, 
and  afterwards  he  being  beyond  Sea  was  attainted  by  Parliament, 
and  all  his  Lands  and  Reversions  were  forfeited,  and  seised  into  the 

King's 
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King's  HiDds,  and  afterwuxb  the  King  giwited  die  Referncm  of 
the  said  Manor  to  one  in  Fee,  who  died,  and  the  Ravenion  de- 
scended to  his  Son  and  Heir  bein^  Earl  of  Saliibmy,  and  aAe^ 
wards  the  King  by  bis  Charter  reciting  the  said  Attamder  of  ik 
said  Join  Matrmven^  and  the  Semces  wfaicli  he  hnd  dene  whci 
[  ^399  ]      *be  wasout  of  the  Realnii  and  chat  he  was  out  of  the  Reahn  at 

tfie  Time  of  the  Judgment  given^  retersed  the  same  Jiid|BMa, 
and  awaided  that  the  said  JiAn  Mairaven  shouU  be  restoied  taiD 
his  Lauds  and  Tenements*  Manoo,  Reverskmsiy  ^  end  that  ill 
OiftSf  Alienations,  and  Warranties  of  the  same  ahoeld  be  anil, 
and  afterwards  die  same  Thing  was  recited  in  fuil  Parltament,  mi 
there  by  the  Assent  of  the  whole  Parliament  the  same  Thing  was 
rmtifiedand  confirmed,  and  afterwards  JoAis  MtUraven  granted  the 
said  Reversion  by  Fine  to  the  snd  Earl  of  Harvard  and  Eua  is 
fee,  and  he  broi^t  a  Qmd  jurtt  damai  agnmst  the  said  Wife 
and  her  second  Husband,  and  there  all  thia  Metier  was  dtscfosed, 
and  it  was  there  said  that  the  Words  in  tfie  P^Oent  are  only  Ae 
Words  of  (he  King,  who  could  not  of  his  own  Heed  reterae  n 
Award  made  in  Pariiament,  so  that  it  b  but  a  Charter  of  Pwdoo, 
and  although  the  Thing  was  afterwards  confirmed  by  Paritanaic, 
this  could  not  be  of  any  other  Effisct  than  the  GruU  praoedest 
was,  by  which  the  Judgment  could  not  be  reteraed,  and  therrfm 
no  more  could  it  by  the  Act  of  Confirmation  ;  Against  wkick  it 
was  there  said,  that  if  the  Words  of  the  King  oompriaed  ia  it 
Patent  had  first  been  recited  in  ParliaaMut  in  auch  Manner  asfbej 
were  by  the  King,  then  it  must  be  granted  that^  the  Judgment  hi 
been  clearly  reveised,  and  now  it  aeems  to  be  of  the  same  Eftct, 
abce  Ihe  Grant  before  made  by  the  Kmg  em  tecileil  in  Fufii- 
ment,  and  there  qiproved  and  ratified;  and  fior  this  Reason  the 
Court  there  awarded  that  they  should  attmm.  .  From  which  One, 
he  said,  one  may  see  that  where  an  Act  cf  PaJiament  confiran  a 
Thing  which  is  before,  as  the  King'sGnurter  these  was,  and  ii  void 
of  Effect,  as  it  there  was,  therefa^  Effect  shall  be  given  to  the 
-,  Thing,  for  he  said  that  nothing  was  done  bgr  the  .Parliament  but  an 
Act  of  Confirmation,  as  be  took  it  by  the  Ar^meaU  of  the  Case 
in  the  Book,  notwithstanding  tha^  by  the  Recital  of  dw  Case  by 
.the  Serjeant  before  Aigument  it  seems  as  if  the  Parliament  kad 
added  other  Words  of  Restitution  wbovt  the  Charter ;  bet  tb^he, 
be  said,  are  the  Words  of  the  Serjeant  there  collectiog  the  Efiect 
of  the  Matter  (as  he  took  it)  rather  than  the  true  Feet  of  the  Case. 
^T.5SH^ss.  «And  to  the  like  Purpose  he  and  Seqeant  Af omrooil  dtad  riu 
Bro-Coiifinna.     Case  in  38  if •  6.  in  a  Qiwi«  Iiiip«»  brought  by  the  King  agsiort 

,lhe  Abbess  of  Sio9f,  where  it  appears  ths^  Kmg  Henr^  5.  «is 
seized  of  a  Manor  to  which  an  Adirowson  was  appendant,  and 
leased  die  said  Mamor  by  his  Lstters-palsnt  to  Hnsbend  and  U  lit 
for  their  Lives,  and  afterwards  the  same  Kins  bj  his  other  Lettm- 
patent  reciting  that  the  said  Husband  and  Wife  had  the  Manor 
of  bim,  amongst  other  Things,  for  their  Litres,  granted  to  tke 
Bishop  of  i>.  and  others  that  the  said  Manor,  amongst  otiier 
Manors,  TeoemenU,  and  Possessions  of  the  Abbqr  of  auch  a  Phce 
in  Frmce^  which  the  said  Husband  and  Wifis  held  for  their  lives, 
should  remain  to  the  said  Bishop  and  others  after  the  Term  of 
Life  of  the  said  Husband  and  Wife,  Aabeifdam  ei  Uneadmm  osmm 
r  pr a  dicta 
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pradicla  maneria^  terras^  et  tenementa,  una  atm  advocafioHe' io 
tfaemond  their  Heirs,  adeffectum  that  they  shduld  grant  them  -to 
the  Nuos  oiSion  when  they  were  founded  by  the  King:  ^And  b vTati. Conml. 
there  it  was  agreed  by  the  Court  that  the  Advowson  did  not  p3U»  lAcnnib.82.  K\M> 
to  the  Teitatits  for  Life,  because  it  was  not  granted  by  special  ^^  (^^ 
Words ;  and  it  was  also  agreed  that  the  Advowson  did  not  passto 
the  Bishop  and  others  by  the  second  Letters-patent,  because  by 
the  Lease  for  Lifie  it  vras  for  die  Time  severed  from  the  Manor, 
and  then  it  could  not  pass  by  the  second  Letters-patent  because  it 
was  not  specified  in  the  Premisses  of  the  Deed  before  the  haben^. 
dum^  for  it  being  severed  and  dismembered  from  the^Manor,  there 
ought  to  have  been  Words  of  Grant  before  the  habendum  to  make 
it  pass :  And  the  Case  standing  thus.  King  Henry  6.  reciting  the 
iirst  Grant  for  Life,  and  also  me  Grant  to  the  Bishop  and  others, 
by  Authority  of  Parliament  ratified  the  said  Letters-patent  and 
Grants,  and  there  it  is  touched  whether  this  Confirmation  by  Par« 
liamcnt  shall  make  the  Advowson  to  pass  by  die  first  Letters- 
patent  or  the  second,  and  abo  it  is  touched  whether,  if  die  said 
ViotAs  (ad  effeclam)  make  a  Condition,    this  Condition  is  taken 
away  by  the  Confirmation  by  Parliament,  or  not,  and  there  it  is 
agr^  that  the  Condition  is  not  taken  away  by  the  Confirmation, 
and  that  the  Advowson  was  not  made  to  pass  by  the  Letters* 
patent,  for  the  Letters-patent,  are  confirmed  according  to  dieir 
jBffect  and  Purport,  aim  not  otherwise.    Another  Point  is  also 
ihere  moved,  viz.  that  if  so  be  the  Grant  of  King  Henri/  5.  was 
void,  because  the  Grant  to  the  Bishop  and  others  was  that  die 
said  Manor,  amongst  other  Manors,  lenements,  and  Possesrions 
iof  the  Abbey  of  aucb  a  Place  in  Framce^  should  remain,  t^c.  and 
the  King  ooukl  not  grant  the  Lands  of  others,  that  is  to  say,  the 
.Lands  of  the  Abbot  and  Convent,  m  such  Case  it  seemed  to  them 
that  the  Act  of  Parliament  shall  make  those  Lands  to  pass,  for  it 
b  there  said,  if  the  Kbg  grants  the  Land  of  another  and  it  is  con* 
firoied  by  Parliammf^die  Grant  is  made  good.    And  so  from 
these  Cases  it  appears,  that  where  an  Act  of  Parliament  ccnfirms 
a  Thing  whicb  is,  and  wants  Force,  the  Act  shall  give  Force  to 
it,  and  shall  make  it  to  be  of  Effect  where  it  was  not  before :  «  But  « i  SoL  S.  i5t^ 
:  if  an  Act  of  Parliament  is  referred  to  that  which  is  not,  and  con- 
firms it,  as  in  our  Case,  there  the  Act  shall  be  void  all  to  Intents. 
^  And  berenpon  the  Apprentice  said,  that  if  a  Town  has  Custoteis  4p.LMiffSEd.4. 
•  which  are  against  Law  or  Reason,  and  no  other  Customs,  And  as.  b..Kelw.i4s 
their  Customs  are  confirmed  by  Parliament,  in  such  Case  Dauby  f  Y^^^u"^ 
Chief  Justice,  in  I^9g^  Ed.  4.  says,  that  such  Cootirmadon  shall  |{ar'dr/4t.  a  Sid 
.  not  extend  to  those  Customs,  ^  for  a  Hiing  vised  meerly  conthny  ito.  Co.  Litt. 
to  Law  and  Reason  is  tio  Custom  notwithstanding  the  Usage,  as  ^|^i^*  ^^'  ^^ 
the  Law  says;  and  therefore  the  Act  of  Ptiriiament  which  confitms  ?cower^tat.6 
their  Customs  is  referred  to  that  whicb  is  not,  for  they  hkve'  no 
CustooM,  for  which   Reason  it  shall  be  void.    So,  he  said,  in 
27  //.  8.  there  was  an  Act  of  Parliament  made  that  embezzlHiiig 
or  Bobbery  of  Masters  by  their  Servants  of  Tliirtgs  in  their  Cus- 
,  tody  should  be  Felony ;  and  afterwards  in  the  ^ct  of  1  Edw.  6. 
cap.  12.  all  OfiSsnces  made  Felony  by  any  Act  after  the  Com- 
.  meucement  of  the  Reign  of  King  Henry  8.  and  all  Branches  in 
the  some  cooceming^  i£e  making  of  any  OSence  Felony,  ^all  be 
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void  and  repealed,  in  which  Act  there  is  a  Branch  by  which  it 

?rovided  and  ordained,  that  an  Act  made  in  a  Parlianunt  held  it 
i^estminster  upon  divers  TrorogatioM  the  4th  Day  of  Febnnrj  is 
the  Q7th  Year  of  the  Reign  of  Ring  Henrj  8.  aud  there  coiUiMui 
and  kept  until  the  (L4th  Day  o^  April  then  next  following^  cm- 
cernins  the  felomom  taking  by  any  Servant  of  the  Goods  and 
Chatties  of  the  Master  or  Mistress,  and  all  Articles  afid  Senttma 
contained  in  tJte  same  Act  shall  be  in  Force  and  *"  Effect,  this  &- 
peal  notwithstanding.  *  Aud  be  said  that  it  was  taken  in  the  Tine 
of  King  Edw.  6.  since  this  Act,  that  the  said  Act  was  repealed 
notwithstanding  the  said  Branch,  and  therefore  some  said  to  hia 
that  they  would  forbear  to  arraign  any  that  were  indicted  upon  k, 
because  the  Branch  misrecites  the  Act  of  27  H.  8.  for  that  Sesaoa 
commeuced  the  4th  Day  oS  February,  in  the  said  27th  Year,  and 
continued  until  tlie  14th  Day  of  April,  then  next  following,  aad 
then  ended,  and  it  did  not  continue  until  the  24th  I>ay  of  JftU^ 
as  the  Branch  makes  ArJention.  And  so  the  Branch  of  the  Act, 
which  has  RefereiKe  to  a  Statute  made  in  a  ParUsment  commence- 
ing  such  a  Day,  and  continuing  imtil  such  a  Day,  where  in  Tnitb 
the  Parliament  did  not  continue  so  long,  is  void.  ^  So  that  the 
Parliament  may  mistake  a  Thing,  ^  and  Statutes  which  misrecite 
Things  and  are  referred  to  them  shall  be  void,  and  none  shall  be 
concluded  by  tliem.  "^  So  in  our  principal  Case,  the  Statute  which 
recites  that  the  Plaintiff  was  attainted,  and  con6nns  it,  where  is 
Fact  he  was  not  attainted,  shall  be  void.  And.  by  the  Intent  ot* 
the  Makers  of  the  Act,  who  would  not  that  any  Man  should  be 
concluded  by  a  Thing  that  is  falsely  recited,  the  Plaintiff  shall  not 
be  estopped,  nor  suffer  any  Daqiage  thereby,  but  shall  avoid  the 
Act  by  Averment  that  he  was  not  attainte4»  or  by  the  Record 
pleaded,  which  amounts  to  as  much.  Wherefore  the  Coomel 
foT  tlie  Plaintiff  prayed  Judgment,  and  n  Writ  Co  the  Sheriff  to 
enquire  of  Damages.  And  many  other  Things  were  said  by 
the  Counsel  on  both  Sides.  And  afterwards  the  Judges  hating 
conferred  amongst  themselves.  Judgment  wfts  given  as  hers  fol- 
lows. 

At  which  Day  before  the  X^y  the  Queen  at  Westminster  came 
the  Parties  aforesaid  by  their  Attomies  aforesaid.  Whereupon  alt 
and  singular  the  Premisses  being  seen,  and  by  the  Court  of  the  said 
Lady  the  Queen  now  here  more  fully  understood,  and  mature  Dt- 
liberation  being  thereupon  had,  for  that  it  seems  to  the  Court  of 
the  said  Lady  the  Queen  now  here  that  the  Plea  aforesaid  by  the 
aforesaid  Christopher,  in  Manner  and  Form  aforesaid  above  pleaded, 
and  the  Matter  in  the  same  contained,  are  insuHicient  in  Law  to 
preclude  the  said  Robert  Earl  of  Leicester  from  having  his  Actioa 
aforesaid  against  the  aforesaid  Christopfier,  it  is  considered  tliat  tht 
aforesaid  Robert  Earl  of  Leicester  his  Damages  against  the  afore- 
said Christopher,  by  Occasion  of  the  Trespass  aforesaid  ought  to 
recover,  S^c,  But  because  it  is  unknown  to  the  Court  of  the  said 
Lady  the  Queen  now  here  what  Damages  the  aforesaid  Robert  Earl 
of  Leicester  has  sustained,  as  well  by  Occasion  of  the  Trespass 
aforesaid,  as  for  his  Costs  and  Charges  by  him  about  his  Suit  m 
this  ^eliaif  expended,  therefore  the  Sheriff  is  commanded  that  by 
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the  Oath  of  good  and  lawful  Men  of  his  Bailiwick  be  diligently 
enquire  what  Damages  the  aforesaid  Robert  Earl  of  Leicesier  has 
sustained  as  well  by  Occasion  of  the  said  Trespass,  as  for  his 
Costs  and  Charges  about  his  Suit  in  this  Behalf  expended;  And 
that  the  Inquisition  which,  S^e.  to  the  said  Lady  the  Queen  at 
Westminster^  on  Tuesday  next  after  tlie  Qctave  of  St.  Michael, 
under  the  Seal,  Ifc.  and  the  Seals,  ^c.  he  send,  together  with  the 
royal  Writ  to  him  thereof  directed.  Tiie  same  Day  is  given  to 
the  same  Robert  Earl  of  Leicesier  there^  8fc.  At  which  Day  be^ 
fore  the  Lady  the  Queen  at  Westndnster,  caine  the  aforesaid  Robert 
Earl  of  Leicester  by  his  Attorney  aforesaid.  And  the  Sheriff  re* 
turned  a  certain  Inquisition  before  him  taken  at  Norwich  in  the 
Shirehouse  in  the  County  aforesaid  the  Sd  Day  of  October  in  the 
13  th  Year  of  the  Reign  of  the  said  Lady  the  Queen  now,  by  which 
it  is  found  that  the  aforesaid  Robert  Earl  of  Leicester  has  sustained 
Damages  by  Occasion  of  the  Trespass  aforesaid,  besides  his  Costs 
and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  to 
100  Marks,  and  for  those  Costs  and  Charges  to  40s.  Therefore 
it  is  considered  that  the  aforesaid  Robert  Earl  of  Leicester  recover 
against  the  aforesaid  Christopher  Heydon,  bis  Dam^ea  aforeaaid 
by  the  Inquisition  aforesaid  above  found,  and  also  40s.  for  his 
Costs  and  Charges  by  him  about  his  Suit  in  this  Bdialf  expended 
by  the  Court  of  the  Lady  the  Queen  here  with  his  Assent  of  In* 
crease  adjudged.  Which  said  Damages  in  the  whok  amount  to 
jf70.  135.  ^.  And  that  the  aforesaid  CArts^opAer  JE/ey(2pfi  b« 
taken^  8fc. 

Note,  the  Plaintiff's  Counsel  prayed  that  they  might  see  tbt  N^tem. 
Judgment  when  it  was  drawn  before  it  was  entered,  and  the  Pro* 
thonotary  shewed  it  to  them,  and  he  had  drawn  it,  that  t/te  Plea  *  ^^  ***^  ^•*' 
aforesaid  by  the  aforesaid  Christopher  in  Manner  and  Form  afore- 
said pleaded  is  insufficient  in  Law,  tic.  And  the  said  Counsel  added 
to  it  (and  the  Matter  in  the  same  contained  is  insufficient,  tfc.  and 
they  prayed  that  this  might  be  entered,  for  they  said  that  they  de- 
murred upon  the  Matter  of  the  Plea,  and  not  upon  the  Form  only, 
and  therefore  they  prayed  that  the  said  Words  might  be  put  in,  to 
shew  that  the  Matter  and  the  Substance  of  it  was  not  sufficient  to 
prove  the  Plaintiff  attainted.  And  some  said  that  it  was  not  the 
Form  of  Entries  in  the  King's- Bench  to  put  in  the  Words  (and  the 
Matter  in  the  same  contained)  as  it  is  in  the  Common-Bench,  and 
some  Questbn  was  made  hereupon  amongst  the  Judges,  and  after- 
wards Precedents  were  searched,  and  at  the  End  the  Judgment 
was  entered  as  before  appears  with  the  Words  (and  the  Matter  im 
the  same  contained.) 
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^Report  of  aJudgpicnt  given  in  f/teXing's  Bench 
/»  Michaelmas  Temit  in  uhich  the  thirteenth  Frar 
of  the  Reign  of  Queen  Elizabeth  ended,  npm  the 
general  Pardanmby  Parliament  of  the  said  Uueen,  in 
the  said  thirteenth  Year  pleaded  by  Richard  Cole 
of  tlie  City  of  Canterbury,  vpon  Ids  Arraignmtnt 
ef  Felony  for  killing  Elizabeth  Pembroke,  Wife  of 
one  Richard  Pembroke,  whereof  he  was  indicted 
in  the  said  City  before  Henry  Prowde,  the  Slueetis 
Coroner  in  the  County  of  the  said  City,  upon  the 
View  of  the  Body  lying  dead.  And  the  Record 
appears  among  the  Records  of  the  said  Term  in  the 
Crawn-Office,  Rot.  12.  inter  Placita  Reginse. 


TT  wm  found  hj  the  said  Indictment  that  the  Wound  \rhereof 
A  rivctB  awor  ^®  Woman  died  was  given  the  12th  Day  of  February  in  the 
na  WMBdpiad  *^^  I3th  Year,  and  that  slie  died  of  it  the  i8th  Day  of  Junf  in 
bftwccn  the  the  same  Year.  And  the  sud  Richard  Cole  upon  his  AmigniDeQt 
Scii^al4ri«n  P'^*^*^  "*  ***•  Discharge  the  said  Pardon,  by  which  all  Fclonio, 
coiciofalirrlft  Offences,  Iiguries,  Misdemeanors,  and  other  Things,  Causes,  and 
sict  sail  Misdc-  Quarrels  in  the  Act  not  excepted,  which  miebt  be  pardoned  brf  tbe 
IZ^dTaelparty  Q^«^>  before  and  until  the  14th  Day  of  the  said  Month  of  Ft- 
iMMHted  dicJ^  bruary  wert  pardoned,  released,  and  dischai«d  against  the  Queen, 
tkaapk  tliit  is  no  and  he  averred  that  neither  he  nor  the  said  Offence  were  excepted 
t^^^SSwcfcTii    ^  ^  *"^  Pardon*    And  he  prayed  to  be  discharged. 

after  the  Furdoo,  yet  the  Felony  is  pardoned,  becanse  the  Misdemeanor,  which  is 
the  Caose  thereof,  »  pardoned,  and  caiMequently  every  Thing  that  followed  from  it  is 
tfiereby  oardoned.  Vide  8.  P.  1  Kol.  R.  139.  3  Mod.  52.  7  Mod.  158.  11  Mod.  ii. 
tH.H.P.C.  4S6.  1  Finch  8.  2  Finch  9.  Wing.  Max.  rcg.  19.  pi.  61.  3  Bac.  Abr.  807. 
Vufe  Dy.  99.  pi.  65. 

And  (as  I  was  credibly  informed,  for  I  was  not  always  present 

when  the  Matter  was  touched)  it  was  debated  whether  or  no  tbe 

Pardon  should  discharge  him,  inasmuch  as  the  Offence  of  die 

»4  Co.  4t.  b.         Prisoner  was  not  *  Felony  until  the  Death,  which  happened  after 

the  Pardon,  and  therefore  tbe  Act  could  not  pardon  the  Felooy 
^M.  iiH.4.  IS.  which  was  not  then  committed.  ^And  hereupon  the  Case  in 
pi.  t4'>.  Fill. Co-  II  H.  4.  was  cited,  where  one, who  had  mortally  woimded  another 
niM  84.  Bro.  «8.  ^^g  arrested  by  two  Constables,  and  afterwards  they  suffered  him 
tioB  tT  Ante  voluntarily  to  escape,  and  after  diat  the  Person  wounded  died,  and 
f&8  (a).  263  (g).  it  was  there  held  that  this  was  not  Felony  in  the  ConstableSi  be- 
Bool^mdted    ^^^^^  *^  the  Time  of  tbe  Escape  the  Person  wounded  was  alive, 

and  until  his  Death  it  was  not  Felony  in  him  that  wounded  him, 
and  then  the  Escape  which  was  in  his  Life-time  could  not  be  Fe- 
lony. So  here  this  b  a  Felony  which  commenced  after  the  Pardon, 
for  which  Cause  it  cannot  be  pardoned  by  the  Act. 

And  the  Court  took  Advice  hereupon,  and  afterwards  the  Jos- 
tices  agreed  tliat  the  Pardon  discharged  him,  because  the  WoiumI 
givcu  by  the  Prisoner  was  the  Cause  of  tha  Felony,  the  gi^iof 
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of  n^iiich  Woniid  was  an  Offience  and  Misdemeanor  agunat  An 
Queen^  and  lhat4>eing  pardoned  by  die  Act,  all  the  Conieouencea 
that  followed  from  me  nndOSence  are  dto  pardoned  thereby. 
Wherefore  die  Prisoiier  was  diichaiMd  by  Award  of  the  Gonit.       « 
And  the  JodgoMnt  was  entered  aa  foUowa. 

Wherenpon  all  and  amndar  the  Piremiases  being  aeen,  and  by  ThaJadgMttH. 
the  Conrt  here  more  Mly  nnderatood,  Ae  Serjeants  of  the  said  ifl^j^^SSm^ 
Lady  the  Queen  at  Law,  and  the  Attorney  of  tiie  said  Queen  being  i^^nd* 
hereunto  caUed  and  preaenl,  it  is  considered  duU  the  aferesud 
Michari  Cok  go  diereof  wiAont  Day. 


smz  ES9  or  the  p»st  paet. 
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